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§  891.    A  railroad  corporation  as  a  quasi-puhlic  corporation.— k 

railroad  corporation  is  not  a  public  corporation,  like  a  municipality, 
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inasmuch  as  it  is  run  for  the  profit  of  its  stockholders.  Nor  is  it  a  pri- 
vate corporation,  like  a  manufacturing  company,  inasmuch  as  a  rail- 
road is  under  public  obligation  in  regard  to  the  operation  of  its  road. 
Hence,  a  railroad  corporation,  being  private  in  its  carrying  on  busi- 
ness for  gain,  and  being  public  in  its  duty  to  serve  the  public,  is 
sometimes  called  a  quasi-public  corporation.'^  The  quasi-publio 
features  of  railroads  are  the  ones  which  are  now  to  be  considered. 
The  things  which  railroads  have  in  common  with  other  corpora- 
tions, such  as  issuing  stock,  electing  directors,  borrowing  money, 
etc.,  have  been  considered  above.  It  is  now  necessary  to  consider 
certain  principles  of  law  which  apply  tojuasi-public  corporations 
alone, 

§  892.  Leases,  sales,  and  eonsolidaticms  of  railroads— Powers  so 
to  do. — A  railroad  company  has  no  implied  power  to  lease  or  sell 
its  railroad  to  another  company,  or  to  consolidate  with  another 
company.  Such  power  never  exists  unless  it  is  given  expressly  by 
the  legislature.  ISTotwithstanding  this  well-settled  principle  of  law, 
the  interests  and  demands  of  trade  have  been  such  ^at  leases, 
sales,  and  consolidations  are  often  made  without  reference  to  the 
law.  Most  of  the  states  now  have  statutes  expressly  allowing  such 
sales,  leases,  and  consolidations.  There  is  a  rapid  tendency  on  the 
part  of  the  railroad  towards  the  creation  and  unification  of  trunk 
lines,  and  the  absorption  of  the  smaller  companies  by  the  larger 
ones.  In  Europe  this  stage  of  railroad  development  has  been 
passed  through,  and  it  is  there  generally  found  that  in  each  coun- 
try a  few  great  systems  control  all  the  railroads.  In  America -the 
past  twenty  years  have  brought  about  the  creation  of  semi-transcon- 
tinental lines,  and  the  consolidation,  absorption,  and  disappearance 
of  large  numbers  of  local  or  branch  lines.  During  the  past  five 
years  the  American  movement  towards  systems  of  railroads  to  tra- 
verse the  entire  continent  has  developed  with  startling  rapidity. 
Short  lines,  and  even  whole  systems  of  railroads,  are  disappearing  as 
separate  organizations.  Large  interests  require  and  in  some  way 
obtain  a  removal  of  the  legal  right  of  the  state  and  of  stockholders 
to  object  to  the  changes  which  are  rapidly  going  on.  The  latest 
phase  of  such  consolidation  is  the  formation  of  "securities  companies" 
to  own  and  hold  a  majority  of  the  capital  stock  of  competing  rail- 
roads. The  principles  of  law  governing  the  rights  of  the  state  and 
of  stockholders  in  these  consolidations  or  leases  are  of  vital  im- 
portance.^ 

1  See  §  7,  supra.  Mr.   Charles  Francis  Adams,   one  of 

2  The  subject  of  "securities  compa-    the  most  profound  thinlcers  on  rail- 
nies"   is   considered  in   §  317,   supra,    road  problems,  said  on  December  15 
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There  is  a  large  number  of  cases  which  consider,  in  its  various 
phases,  the  power  or  want  of  power  of  a  railroad  corporation  to 
lease  or  sell  its  railroad  to  another  company.  These  cases  are  given 
at  length  in  the  notes  below,  arranged  under  the  headings  of  the 
various  states.-^ 


1S88,  In  an  address  at  Boston:  "The 
railroads  of  this  country  are  moving 
rapidly  toward  some  great  system 
of  consolidation.  I  do  not  know 
when  or  how  it  will  come  about;  nor 
Is  it  necessary  now  to  consider  this. 
Neither  do  I  believe  it  will  become 
an  evil  when  it  does  come.  Never- 
theless, it  is  a  matter  of  common 
notoriety  that  such  a  result  is 
viewed  with  grave  popular  apprehen- 
sion. We  have  seen  what  the  prog- 
ress of  the  last  twenty  years  has 
been  in  this  respect.  Crystallization 
has  gone  on  during  those  years,  so 
that  while  then  a  railroad  of  two 
hundred  or  three  hundred  miles  was 
considered  large,  one  of  five  thou- 
sand or  six  thousand  miles  is  now 
far  from  being  the  largest.  As  I 
have  pointed  out,  the  movement  is 
to-day  going  forward  more  rapidly, 
much  more  rapidly,  under  the  arti- 
ficial impetus  given  to  it  by  the  in- 
terstate commerce  act  than  ever  be- 
fore. The  next  move  will  be  in  the 
direction  of  railroad  systems  of 
twenty  thousand  miles  each  under 
one  common  management.  The  in- 
terstate commerce  act,  acting  on  the 


man  who  is  responsible  for  the 
wickedness.  With  one  large  corpora- 
tion or  trust  it  would  be  otherwise. 
Both  law  and  popular  opinion  could, 
and  certainly  would,  be  directed 
against  it."  Mr.  Justice  Brewer  has 
said  on  this  subject  (U.  S.  v.  West- 
ern Union  Tel.  Co.,  50  Fed.  Rep.  28, 
42 — 1892) :  "It  may  be  true,  as  con- 
tended,— and,  not  disturbed  by  the 
common  hue  and  cry  about  monop- 
oly, I  am  disposed  to  believe  that  it 
is  true, — that  the  real  interests  of 
the  public  are  subserved  by  the  con- 
solidation of  the  various  transporta- 
tion systems,  and  that  the  putting 
into  the  hands  and  under  the  control 
of  one  corporation  the  telegraphic 
business  of  the  country  would  secure 
to  the  public  cheaper  and  better 
service." 

1  The  decisions  on  this  subject  are 
given  under  the  heading  of  the  state 
in  which  they  were  rendered,  or 
whose  laws  were  under  considera- 
tion. The  decisions  of  the  Sederal 
courts  are  also  so  distributed,  although 
many  of  the  federal  decisions  turn 
upon  common-law  principles  which 
govern  all  of  this  class  of  cases.  In 


tendency  of  natural  forces,  is  at  this    addition  to  the  cases  below,  the  cases 

moment  rapidly  driving  us  forward 

toward    some    grand    railroad    trust 

scheme.     Even   this,  from  my  point 

of  view,  I  cannot  regard  as  a  thing 

to  be  dreaded.    I  am  very  sure  now, 

as  I  have  been  for  the  last  twenty 

years,   and  as  I  long  ago   expressed 

myself,    that    a    great    consolidated 


on  the  power  of  railroad  companies 
to  give  a  mortgage  should  also  be 
consulted  (see  §§780-786,  supfa),  in- 
asmuch as  the  objections  to  a  mort- 
gage are  the  same  as  those  to  a  sale. 
Alabama:  The  power  of  a  railroad 
company  to  sell  its  property,  real  and 
personal,  does  not  give  power  to  sell 


corporation  or  even  trust  can  be  held  the  railroad,   where  certain  portions 

to  a  far  stricter  responsibility  to  the  of  the  charter  indicate  that  the  lat- 

law  than  numerous  smaller  and  con-  ter  power  is  not  conferred.     Spence 

flicting  corporations.     Under  the  ex-  v.  Mobile,  etc.  Ry.,  79  Ala.  576  (1885). 

isting   system   no    one   can    be  held  In  Meyer  v.   Johnston,   53    Ala.    237 

to  account.     Evasion  is  always  pos-  (1875),  it  seems  to  be   held  that  a 

Bible-   and  invariably  it  is  the  other  consolidation  of   an  Alabama  corpo» 
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§  893.    The  reason  of  this  rule. — A  railroad  differs  from  manu- 
facturing or  business  enterprises  in  that  it  owes  certain  duties  to 


ration  with  two  Georgia  corpora- 
tioDis,  all  three  companies  having 
power  to  unite  and  consolidate  their 
stock  with  the  others,  left  the  Ala- 
bama corporation  still'  in  existence, 
and  that  the  two  Georgia  corporations 
were  merged  into  it.  Affirmed  in 
Meyer  v.  Johnston,  64  Ala.  603 
(1879).  In  McCaleb  v.  Goodwin,  114 
Ala.  615  (1897),  one  street  railway 
purchased  all  the  stock  of  another 
street  railway  and  paid  the  stock- 
holders therefor  by  issuing  the  mort- 
gage bonds  of  the  latter  street  rail- 
way company.  The  former  then  placed 
the  stock  under  its  own  mortgage, 
and,  this  having  been  foreclosed,  the 
purchaser  attacked  the  validity  of  the 
first-mentioned  mortgage.  The  court 
sustained  the  mortgage,  however,  on 
the  ground  that  all  the  stock  had 
voted  therefor.  Although  a  stock- 
holder voted  in  favor  of  an  ultra 
vires  lease,  yet,  if  the  corporation 
has  repudiated  the  lease,  the  estop- 
pel is  destroyed  and  the  stockhold- 
er's suit  may  continue.  Memphis,  etc. 
R.  R.  V.  Grayson,  88  Ala.  572  (1890). 
See  also  §  730,  ^upra.  The  Alabama 
statute  authorizing  leases  of  rail- 
roads must  be  conformed  to  by  a 
foreign  corporation  taking  a  lease  of 
a  domestic  corporation.  George  v. 
Central  R.  R.  etc.  Co.,  101  Ala.  607 
(1894).  The  state  cannot  oust  a  for- 
eign railroad  corporation  from  oper- 
ating a  railroad  in  the  state  on  the 
ground  that  the  railroad  in  the  state 
had  been  leased  to  the  foreign  com- 
pany without  the  consent  of  the 
stockholders,  as  required  by  statute, 
it  appearing  that  such  stockholders 
did  not  object.  Louisville  &  N.  R.  R. 
V.  State,  45  S.  Rep.  296  (Ala.  1907). 
As  to  the  power  of  a  railroad  corpo- 
ration to  mortgage  its  railroad,  see 
§  780,  supra.  As  to  the  power  of  one 
company  to  buy  the  stock  of  another 
company,  see  §  314,  supra. 
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Arkansas:  A  company  incorporated 
to  build  a  road  from  one  point  to  an- 
other point  may  purchase  a  road  al- 
ready in  existence  between  those 
points.  Arkansas,  etc.  R.  R.  Co.  v. 
St.  Louis,  etc.  R.  R.,  103  Fed.  Rep. 
747  (1900).  A  Louisiana  railroad 
corporation  owning  a  railroad  in 
Arkansas  cannot  lease  it  unless  the 
statutes  of  Arkansas  authorize  such 
lease,  and  the  statutes  of  Arkansas 
in  regard  to  leases  must  be  complied 
with,  although  strict  compliance, 
such  as  the  assent  of  stockholders 
may  be  waived  by  acquiescence. 
Louisiana  etc.  R.  R.  v.  State,  75  Ark. 
435  (1905).  A  railroad  company  can- 
not defeat  a  suit  for  rent  on  a  lease 
which  it  has  entered  into  by  setting 
up  the  defense  that  the  lessor  <»r- 
poration  had  no  power  to  make  the 
lease.  White  River,  etc.  Ry.  v.  Star, 
etc.  Co.,  77  Ark.  128   (1905). 

California:  The  question  of  whether 
a  street  railway  company  may  sell  a 
part  of  its  railway  is  one  which  the 
state  alone  can  raise.  Oakland  R.  R. 
V.  Oakland,  etc.  R.  R.,  45  Cal.  365 
(1873).  Where  the  statute  requires 
the  vote  of  the  holders  of  a  certain 
amount  of  stock,  only  the  outstand- 
ing stock  is  considered.  The  unis- 
sued stock  and  the  treasury  stock 
are  not  counted.  A  trustee  of  stock 
has  the  right  to  vote  thereon,  even 
for  consolidation,  and  even  though 
he  holds  it  for  aaother  corporation. 
Market  Street  Ry.  v.  Hellman,  109 
Cal.  571  (1895).  Where  a  street  rail- 
way company  in  one  state  transfers 
its  property  to  a  street  railway  com- 
pany organized  in  another  state,  and 
takes  back  a  purchase-money  mort- 
gage, the  deed  and  mortgage  are  il- 
legal; but  where  the  former  company 
expressly  ratifies  the  mortgage  it 
may  be  enforced  by  foreclosure  of  the 
property.  Illinois,  etc.  Bank  v.  Pa- 
cific Ry„  117  Cal.  332  (1897).  Where 


GH.  LIII.] 


STEAM  EAILROADS. 


[§   893. 


the  public.     It  resembles  in  many  respects  an  ordinary  Highway, 
and  differs  from  it  chiefly  in  the  fact  that  it  may  charge  toll  instead 


one  corporation  buys  a  street  rail- 
road from  another,  a  stockholder  in 
the  former  cannot  question  the  Ta- 
lidity  of  bonds  issued  by  the  latter 
and  expressly  assumed  by  the  former, 
nor  can  he  raise  the  question  of 
fraud  in  constructing  the  road.  Smith 
V.  Ferris,  etc.  Ry.,  51  Pac.  Rep.  710 
(Cal.  1897).  A  lease  of  one  railroad 
to  another  is  valid  in  California, 
even  though  in  the  contract  of  lease 
there  is  a  provision  that  the  lessee 
shall  have  a  right  to  buy  the  prop- 
erty. A  provision  that  the  lessee 
shall  pay  the  taxes  may  be  enforced 
against  a  receiver  of  the  lessee.  U. 
S.  Trust  Co.  i>.  Mercantile  Trust  Co., 
88   Fed.   Rep.   140    (1S98). 

Colorado:  If  a  lease  is  void,  the 
lessee  cannot  be  compelled  by  man- 
damus to  operate  the  road.  People 
V.  Colorado,  etc.  R.  R.,  42  Fed.  Rep. 
638  (1890).  Even  though  the  pur- 
chaser of  the  property  of  a  corpo- 
ration takes,  in  addition  to  the  deed, 
all  of  the  shares  of  stock,  the  consid- 
eration going  directly  to  the  stock- 
holder, the  transaction  is  a  sale  of 
the  property  and  not  of  the  stock, 
and  hence  the  proceeds  of  the  sale 
belong  to  the  corporation.  Pendery 
V.  Carleton,  87  Fed.  Rep.  41  (1898). 
A  contract  between  two  railroad  com- 
panies by  which  one  is  given  the 
right  to  run  over  certain  tracks  of 
the  other  on  payment  of  a  rental  and 
a  proportion  of  the  maintenance  ex- 
pense, the  track  to  be  operated  joint- 
ly, each  road  running  its  own  trains 
and  employing  its  own  trainmen,  but 
both  roads  uniting  in  employing  a 
superintendent,  trackmen  and  station 
agents,  is  a  lease  and  not  a  merging 
of  the  business  of  the  two  companies, 
and  hence  the  lessee  may  be  liable 
to  the  lessor  for  damage  due  to  negli- 
gence of  the  former.  Central  Trust 
Co.  V.  Colorado,  etc.  Ry.,  89  Fed.  Rep. 
560  (1898).  Where  a  corporation  sells 


Its  property  through  inisrepresenta- 
tions,  and  in  deeding  the  property 
causes  all  Its  outstanding  capital 
stock  to  be  delivered  to  the  vendee, 
the  vendor  in  suing  to  recover  back 
the  money  need  not  allege  that  the 
stock  was  valueless,  there  being  an 
allegation  that  the  property  was 
valueless.  Keener  v.  Baker,  93  Fed. 
Rep.  377  (1899).  A  water-works  com- 
pany is  a  quasi-public  corporation 
and  cannot  sell  its  entire  property 
unless  authorized  by  statute  so  to  do, 
but  a  statute  authorizing  corporations 
to  sell  their  property  on  a  two-thirds 
vote  of  their  stockholders  gives  such 
power  to  a  water-works  company.  City 
of  South  Pasadena  v.  Pasadena,  etc. 
Co.,  93  Pac.  Rep.  490  (Cal.  1908). 

Connecticut :  In  Bishop  v.  Brainerd, 
28  Conn.  2f89  (1S59),  the  court  said  it 
was  questionable  whether  power  "to 
connect  and  make  joint-stock  or  com- 
mon interest  with  any  other  railroad 
company"  authorized  a  consolidation 
with  a  Rhode  Island  railroad  com- 
pany; but,  the  legislature  having  rati- 
fied the  agreement,  a  subscriber  to 
the  original  corporation  is  not  re- 
leased. The  legislature,  under  the 
reserved  right  to  amend  a  charter, 
may  authorize  a  consolidation,  even 
against  the  dissent  of  minority  stock- 
holders. In  Buck  V.  Seymour,  46  Conn. 
156  (1878),  the  court  held  that  where 
a  railroad  company,  under  its  special 
charter  power  to  lease  any  other  con- 
necting railroad,  took  a  lease  of  an- 
other road  with  which  it  connected 
by  means  of  an  intervening  railroad 
over  which  the  lessee  railroad  had  a 
power  by  contract  to  run  its  trains, 
such  lease  was  subject  to  a  mortgage 
given  by  the  lessor  railroad  on  all  its 
property,  whether  such  lease  was 
valid  or  not.  In  New  York,  etc.  R. 
R.  V.  New  York,  etc.  R.  R.,  52  Conn: 
274  (1884),  where  the  controversy 
was  whether  certain  land  belonged  to 
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of  being  free,  and  may  exclude  all  cars  from  its  tracks  except  its 
own.     But  a  railroad  is  bound  to  serve  tbe  public  and  to  carry 

the  vendee  of  the  railroad  and  prop-    already  the  owner  of  the  majority  of 

the  stock,  it  being  shown  that  the 
public  interest  so  demands,  the  im- 
provement of  the  railroad  itself 
being  of  sufficient  public  interest. 
Offield  V.  N.  Y.,  etc.  R.  R.,  203  U.  S. 
372   (1906). 

Florida:  A  railroad  corporation 
has  no  right  to  lease  the  terminal 
point  of  its  railroad  track  and  termi- 
nal facility  on  a  navigable  stream  to 
a  steamboat  company,  and  thereby 
defeat  the  ingress  and  egress  to  and 
from  said  railroad  track  on  the  part 
of  other  competing  lines  of  steamboat 
companies.  Indian  River  Steamboat 
Co.  V.  Bast  Coast  Transp.  Co.,  28  Fla. 
387    (1891). 

Georgia:  Under  a  power  to  sell 
the  railroad  and  its  franchises  to 
any  other  railroad  corporation,  the 
road  cannot  be  advertised  to  be  sold 
at  auction  in  parcels,  nor  for  the  sale 
of  the  iron  separately.  A  stockholder 
may  enjoin  the  sale.  Upson,  etc.  R. 
R;  V.  Sharman,  37  Ga.  644  (186«). 
The  important  case  of  Branch  v. 
Jesup,  106  U.  S.  468  (1882),  arose 
in  Georgia.  In  that  case  the  court 
held  that  power  of  one  company  to 
incorporate  its  stock  with  the  stock 
of  any  other  company  gives  power 
to  sell  to  any  other  company.  "The 
greater  power  of  alienating  or  ex- 
tinguishing all  its  franchises,  in- 
cluding its  own  being  and  existence, 
contains  the  lesser  power  of  alienat- 
ing Its  road."  The  company  under 
this  power  may  sell  a  part  of  its 
road,  and  may  consolidate  the  stock 
issued  In  constructing  that  part  with 
the  stock  of  the  vendee,  by  exchang- 
ing such  stock  for  the  stock  of  the 
latter.  Stockholders  who  assented  to 
such  exchange,  and  made  it,  cannot 
afterwards  attack  it.  A  company  in- 
corporated to  build  a  railroad  be- 
tween certain  points  has  power  to 
buy    a   railroad    already   constructed 


erty  of  a  company,  or  was  subject 
to  a  subsequent  condemnation  pro- 
ceeding against  the  vendor  corpo- 
ration, the  court,  held  that  the  char- 
ter power  of  the  vendee  company  to 
buy  the  railroad  and  property  of  the 
vendor  company  gave  by  implication 
power  to  the  vendor  company  to  sell, 
although  the  latter  had  no  express 
power  to  sell.  In  Middletown  «?. 
Boston,  etc.  R.  R.,  53  Conn.  351 
(1885),  where  the  charter  authorized 
a  lease  on  a  three-fourths  vote  of 
the  stockholders  a  lease  was  sus- 
tained, although  the  rental  was 
enough  to  pay  dividends  on  the  pre- 
ferred stock  only,  leaving  nothing  for 
the  common  stockholders.  Power  of 
a  railroad  corporation  to  take  a  lease 
of  connecting  railroads  gives  power  to 
such  connecting  railroads  to  make 
such  lease.  Huntting  v.  Hartford, 
etc.  Ry.,  73  Conn.  179  (1900).  A 
street  railway  company  cannot  legal- 
ly transfer  to  an  individual  its  fran- 
chise right  to  construct  its  railway. 
Hence  where  the  incorporators 
named  in  a  special  charter  organize 
by  subscribing  one  share  each  and 
allowing  another  person  to  subscribe 
for  the  remainder,  he  is  at  the  same 
time  entering  into  a  personal  con- 
tract with  them  that  he  would  con- 
struct the  street  railway  called  for 
by  the  charter  within  a  certain  time, 
and  for  failure  so  to  do  he  was  to 
"return  the  charter,"  a  suit  by  the 
original  incorporators  to  cancel  his 
subscription  and  to  obtain  control  of 
the  board  of  directors  will  not  lie,  in- 
asmuch as  the  contract  was  an  at- 
tempt to  transfer  the  corporate  fran- 
chise. Simonds  v.  East  Windsor,  etc. 
Ry.,  73  Conn.  513  (1901).  A  state 
may  enact  a  statute  authorizing  a 
railroad  corporation  to  condemn  a 
minority  of  the  stock  in  another 
company,  the  former  company  being 
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freight  and  passengers   if   a   reasonable   compensation  therefor   is 
offered.     Such  was  the  old  turnpike  law  in  England ;  and  when  rail- 


between    those    points,     instead    of 
building  a  new  line.    Concerning  the 
consolidation  of  competing  lines,  etc., 
see  §  315,  supra.  Two  street  railways 
cannot    be    consolidated    unless    the 
statutes   allow   it.     Notes    given   for 
stock    purchased    for    that    purpose 
only    cannot   be   enforced.    Tompkins 
V.  Compton,  93   Ga.  520  (1893).     The 
Georgia       constitutional        provision 
against  corporations  acquiring  stock 
in    other    corporations,    and    thereby 
decreasing    competition,    will   be   ap- 
plied  by   the   Alabama   courts   to   a 
case  where  a  Georgia  railroad  com- 
pany   has    acquired   the   majority   of 
the  stock   of  an    Alabama    railroad 
company,  and  then  taken  a  lease  of 
the    latter.      A    minority   stockholder 
in  the  Alabama  company,  the  lessor, 
may    attack    the    lease.      George    v. 
Central  R.   R.   etc.   Co.,  101  Ala.  607 
(1894).  Although  the  records  of  one 
of    the   consolidating    companies    is 
lost,  yet  its  agreement  thereto  may 
be   shown    by   other    evidence.      The 
consolidated   company  is  not  a  new 
corporation,  but  is  a  sort  of  union. 
A  stockholder    in    the    consolidated 
company  cannot  attack  the  legality 
of  mortgage  bonds  given  in   connec- 
tion with  the  consolidation.     The  di- 
rectors may  authorize  the   mortgage 
without  any  vote  of  the  stockholders. 
Phinizy  v.    Augusta,   etc.   R.   R.,    62 
Fed.  Rep.  678   (1894).  Power  to  mort- 
gage  the   entire   property   and   fran- 
chise has  been  held  not  to  give  power 
to  mortgage  the  income,    rents,    and 
profits.    Power  to  one  corporation  to 
enjoy  all  the   rights   and    privileges 
granted  to  another  does  not  give  to 
the    former    a   power    of    mortgage 
which  was  given  to  the  latter.  Geor- 
gia S.   &  F.  Ry.  V.  Barton,  101   Ga. 
466    (1897).  Where  two  corporations 
are    authorized   to   consolidate   upon 
such  terms  as  they  see  fit,  and  such 
consolidation  is  made  by  having  one 


of  the  companies  sell  all  its  assets  to 
the  other,  the  latter  becomes  liable 
for  the  obligations  of  the  former  to 
the  extent  at  least  of   the  property 
received,  even  though  the  agreement 
recited  certain  specific  obligations  as 
being    the    only    outstanding    obliga- 
tions and  assumed  the  same,  it  trans- 
piring  afterwards   that   certain   tick- 
ets   were  outstanding.     Tompkins  v. 
Augusta,    etc.    R.    R.,     102     Ga.     436 
(1897).     The  consolidation    of    two 
railroads  in  Georgia  is  not  in  viola- 
tion of  the  statutes  of  that  state  where 
they  do  not  practically   compete.     A 
consolidation  under  the  Georgia  stat- 
ute need  not  be  approved  by  every 
stockholder.     A     majority     vote     is 
suflicient.     The  fact  that  one  of  the 
trustees  of  a  voting  trust  is  an  of- 
ficer in  a  certain  railroad  does  not 
render  illegal  the  voting  of  the  stock 
in  favor  of  consolidating  with   that 
railroad,    there     being     no   proof     of 
wrong-doing  or  unfair  terms.  Where 
a  statute  authorizes  the  consolidation 
of    connecting   lines    it   is    sufficient 
that    the    ends     of     the     lines     are 
separated  by  only  twelve   miles  and 
the   intervening  track   is   being  laid 
as  fast  as  possible.    Dady  r.  Georgia, 
etc.  Ry.,   112   Fed.  Rep.   838    (1900). 
A  lease  whereby  the  lessee  is  to  pay 
the    operating   expense   and    the    in- 
terest on  the  debt  and  the   cost  of 
betterments,  and  is  then  to  pay  one- 
half  of  the  balance  to  the  lessor,  is 
not   a    copartnership,    inasmuch    as 
the  lessor  is  not  to  pay  any  losses. 
A  suit  in  equity  does  not  lie  at  the 
instance  of  the  lessor  to  cancel   the 
lease   for    breach   of   the    covenants. 
The  remedy  is  at  law.     South  Caro- 
lina,  etc.  R.   R.  V.   Augusta,   etc.   R. 
R.,  107  Ga.  164    (1899).     A  majority 
of   the   stockholders    of    a    railroad 
company   have   no   power   to   amend 
the  charter  so  as  to  accept  the  gen- 
eral railroad  act  of  the  state,  whicU 
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roads  began  to  come  into  use,  about  tbe  year  1830,  the  rules  of  law 
applicable  to  turnpike  and  stage  lines  were  applied  so  far  as  possi- 


general   act   will    give  the  company    purposes   than   dividends'.       Central, 


the  right  to  indefinitely  extend  its 
railroad,  build  branch  lines,  lease 
its  property,  build  and  operate  steam- 
boats, or  consolidate  with  any  other 
railroad  company.  Such  a  wholesale 
amendment  is  illegal  as  against  the 
dissent  of  a  stockholder,  even  though 
a  portion  of  such  general  act  may 
have  been  accepted  as  being  not  a 
fundamental  but  merely  an  auxil- 
iary amendment.  Alexander  v.  At- 
lanta, etc.  R.  R.  Co.,  108  Ga.  151 
(1899).  The  constitutional  provision 
in  Georgia  against  the  consolidation 
of  competing  lines  of  railroad  does  not 
necessarily  apply  to  a  consolidation, 
■even  though  the  two  roads  compete 
at  certain  points.  Each  case  is  de- 
cided on  its  own  facts,  and  if  on  the 
whole  the  public  is  benefited  rather 
than  injured  by  the  consolidation,  it 
is  not  illegal  under  this  constitution- 
al provision.  State  v.  Central,  etc. 
Ry.,  109  Ga.  7ie  (1900).  The  pro- 
vision in  the  constitution  of  Georgia 
against  the  legislature  authorizing 
any  corporation  to  purchase  the 
stock  of  another  corporation  does  not 
apply  except  in  cases  where  such  pur- 
chase lessens  competition,  and  hence 
does  not  prevent  a  trust  company  be- 
ing given  the  power  to  purchase  the 
stock  of  street  railway  companies, 
and  hence  such  purchase  cannot  be 
enjoined  at  the  instance  of  the  state. 
Trust  Co.,  etc.  v.  State,  lOS  Ga.  736 
(1900).  Where  by  the  terms  of  a 
lease  of  all  the  corporate  property 
the  rent  is  to  be  paid  directly  to  the 
stockholders  as  dividends,  and  a 
prior  mortgage  of  the  lessee  is  fore- 
closed, and  the  lease  is  not  assumed 
by  the  receiver,  a  stockholder  of  the 


etc.,  Co.  V.  Farmers',  etc.  Co.,  112 
Fed.  Rep.  81  (1900).  As  to  the  power 
of  one  company  to  buy  the  stock  of 
another  company,  see  §  314,  supra, 
and  Central  R.  R.  v.  Collins,  40  Ga. 
582    (1869). 

Illinois:  A  stockholder  Is  not  re- 
leased from  his  subscription  by  the 
fact  that  an  amendment  to  the  char- 
ter authorizes  the  company  to  con- 
solidate with  intersecting  railroads. 
Sprague  v.  Illinois,  etc.  R.  R.,  19  111. 
174  (1857);  but  see  Illinois,  etc. 
R.  R.  V.  Cook,  29  111.  237  (1862).  Un- 
der the  Illinois  statutes  a  consoli- 
dated railroad  is  liable  for  the  obli- 
gations of  the  constituent  companies. 
Peoria,  etc.  Ry.  v.  Coal,  etc.  Co.,  68 
111.  489  (1873).  A  subscriber  to  stock 
is  not  released  by  a  consolidation 
which  is  authorized  by  the  charter 
and  also  by  a  general  statute  exist- 
ing at  the  time  when  the  charter  was 
granted.  Nugent  v.  Supervisors,  19 
Wall.  241  (1873).  It  is  no  defense 
to  a  subscription  that  the  company 
has  made  -an  ultra  vires  lease  of  its 
railroad.  The  subscriber's  remedy 
is  to  file  a  bill  to  set  the  lease  aside. 
Hays  V.  Ottawa,  etc.  R.  R.,  61  111.  422 
(1871);  Ottawa,  etc.  R.  R.  v.  Black, 
79  111.  262  (1875).  In  Archer  v. 
Terre  Haute,  etc.  R.  R.,  102  111.  493 
(1882),  the  court  said  that  the  stat- 
ute of  1865  requiring  the  consent  of 
all  resident  stockholders  to  a  lease 
to  a  foreign  corporation  would  call  for 
clear  proof  of  ratification  if  such  con- 
sent was  not  obtained.  Under  the 
act  of  1867  authorizing  an  Illinois 
railroad  company  to  "consolidate  and 
connect  its  railroad  with  any  other 
continuous  line  of  railroad  either  in 


lessor  cannot  object  to  a  subsequent  this  state  or  in  the  state  of  Indiana  " 
arrangement  between  the  lessor  and  the  court  in  a  dictum  said  that  this 
the  reorganized  company  of  the  les-  did  not  authorize  a  lease,  and  then 
see  by  which  a  certain  sum  is  paid  proceeded  to  hold  that  a  lease  of  an 
to   the  lessor  to  be  used   for  other    Illinois  railroad  to  an  Indiana  rail- 
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ble  to  the  railroads.     In  addition  to  this,  the  quasi-public  nature  of 
railroads,  in  that  they  were  necessarily  used  daily  by  great  num- 


road  compaxiy  for  nine  hundred  and 
ninety-nine  years,  the  rent  to  be  thir- 
ty-five per  cent,  of  the  gross  receipts, 
was  valid  as  a  "contract  for  connect- 
ing the  railroads."  The  lessee  had 
agreed  to  pay  all  taxes.  Hence  its 
bill  to  enjoin  the  collection  of  taxes 
on  the  capital  stock  as  well  as  tan- 
gible property  of  the  lessor  was  dis- 
missed. A  statute  authorizing  the 
transfer  of  all  the  corporate  fran- 
chises, etc.,  does  not  include  the 
franchise  to  he  a  corporation.  Snell 
V.  Chicago,  133  111.  413  (1890).  "Two 
of  more  railway  companies,  whose 
railways  form  a  continuous  line,  may 
enter  into  a  joint  arrangement  for 
operating  their  railways  as  one  line, 
and  to  become  jointly  liable  for 
money  borrowed  to  be  used  in  fur- 
therance of  the  business  of  such 
line."  A  creditor  may  sue  them 
jointly.  Chicago,  etc.  Ry.  v.  Ayers, 
140  111.  644  (1892).  The  act  of  Feb. 
12,  1855,  authorizing  contracts  with 
foreign  railroad  companies  for  leasing 
or  running  the  roads,  does  not  consti- 
tute a  waiver  by  the  state  of  its  juris- 
diction over  railroad  companies  char- 
tered by  the  state.  Illinois  Cent.  R.  R. 
V.  People,  143  111.  434  (1892) .  The  Illi- 
nois statute  of  Feb.  16,  18 G5  (now  re- 
pealed), requiring  the  unanimous  con- 
sent of  resident  stockholders  to  any 
consolidation  or  lease  of  a  domestic 
with  or  to  a  foreign  railroad  corpora- 
tion, and  declaring  the  consolidation 
or  lease  "null  and  void"  without  it, 
was  nevertheless  for  the  benefit  of 
stockholders  only.  They  might  waive 
it  or  be  estopped  by  lapse  of  time 
from  setting  it  up.  St.  Louis,  etc. 
R.  R.  V.  Terre  Haute,  etc.  R.  R.,  145 
U.  S.  393,  403  (1892),  distinguishing 
Archer  v.  Terre  Haute,  etc.  R.  R.,  102 
111.  493  (1882).  The  Illinois  stat- 
ute of  Feb.  12,  1855,  authorizing  do- 
mestic railroad  corporations  to  make 
"contracts    and    arrangements    with 


each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or 
running  their  roads,  or  any  part 
thereof,"  authorizes  domestic  corpora- 
tions to  lease  to  or  take  a  lease  from 
other  domestic  or  foreign  railroad  cor- 
porations. St.  Louis,  etc.  R.R.  v.  Terre 
Haute,  etc.  R.  R.,  145  U.  S.  393  (1892). 
In  Pittsburgh,  etc.  Ry.  v.  Keokuk, 
etc.  Bridge  Co.,  131  U.  S.  371  (1889), 
the  various  statutes  of  Illinois  rela- 
tive to  leases,  sales  and  consolidations 
are  reviewed,  and  a  contract  for  the 
use  of  a  bridge  by  an  Illinois  railroad 
corporation  was  sustained.  The  rail- 
road bridge  company  was  held  to  be  a 
railroad  company.  The  act  of  Feb. 
12,  1855,  giving  domestic  corporations 
power  to  make  "contracts  and  ar- 
rangements with  each  other,  and  with 
railroad  corporations  of  other  states, 
for  leasing  or  running  their  roads,  or 
any  part  thereof,"  gives  power  to 
lease  to  a  foreign  corporation.  Penn- 
sylvania R.  R.  V.  St.  Louis,  etc.  R.  R. 
118  U.  S'.  290>  30fl  (1886).  The  gen- 
eral, law  in  Illinois  allowing  leases  of 
railroads  does  not  seem  to  require 
that  they  be  continuous  or  connected. 
Humphreys  v.  St.  Louis,  etc.  Ry.,  37 
Fed.  Rep.  307  (1889).  In  Hervey  v. 
Illinois  Mid.  Ry.,  28  Fed.  Rep.  169 
(1884),  the  charter  of  a  company 
authorized  it  to  unite  its  railroad  with 
any  other  continuous  lines  of  rail- 
road, and  to  purchase  any  other  roads 
or  parts  of  roads,  either  wholly  or 
partly  constructed,  which  might  con- 
stitute or  be  adopted  as  part  of  its 
main  line.  Under  this  power  the  com- 
pany purchased  a  line  of  road  with 
which  it  coninected  only  by  a  road 
which  had  6een  leased  to  the  first- 
named  company,  and  also  by  another 
road  which  had  been  leased  to  the  ven- 
dor company.  Both  companies  by  their 
charters  were  to  terminate  in  Decatur, 
but  both  reached  Decatur  by  leased 
lines  instead  of  by  their  own  lines, 
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bers  of  people,  soon  made  it  necessary  that  railroads  should  be  held 
to  far  greater  obligations  in  transporting  passengers  and  freight 


The  court  held  the  sale  to  be  good  as 
against  holders  of  bonds  which  were 
issued  by  the  vendor  road  before  the 
Sale  took  place.  A  third  road  which 
began  at  the  outside  end  of  the  ven- 
dor road  was  also  purchased  by  the  ven- 
dee company.  The  court  said  as  to 
the  whole  transaction:  "I  incline  to 
think  that  its  charter  authorized  the 
purchase  of  any  road  which,  from  its 
location,  would  be  fairly  deemed  a 
continuation  of  the  main  line  of  the 
purchasing  company.  The  effect  of 
the  arrangement  between  the  three 
companies  was  to  establish  a  continu- 
ous line  from  Peoria,  via  Decatur,  to 
Terre  Haute.  That  small  parts  of 
that  line  were  and  are  owned  by  either 
companies  does  not  affect  the  sub- 
stance of  the  transaction,  whereby, 
with  the  knowledge  and  approval  of 
the  great  body  of  the  bondholders 
and  stockholders  of  the  three  roads, 
they  were  operated  as  one  line,  under 
a  common  management.  .  .  Those 
who  were  parties  to  the  arrangement 
in  question,  those  who  acquiesced  in 
it,  and  those  who  failed  In  due  time, 
by  some  proper  proceeding,  to  ques- 
tion its  validity,  should  be  held  to  be 
estopped  to  raise  any  such  point  in 
these  causes."  This  decision  was  af- 
firmed under  title  Union  Trust  Co.  v. 
Illinois  Mid.  Ry.,  117  tJ.  S.  434,  467 
(18S6),  approving  the  opinion  of  the 
court  below.  A  railroad  having  power 
to  "unite"  with  any  other  railroad 
may  purchase  another  railroad  and 
give  a  purchase-money  mortgage 
thereon,  the  court  saying  that  such 
statutes  should  be  construed  liberally. 
Dimpfel  v.  0.  &  M.  Ry.,  9  Biss.  127; 
s  c,  7  Fed.  Cas.  722  (1879);  aff'd  in 
110  U.  S.  209,  on  the  ground  that  a 
stockholder  who  has  delayed  four 
years  in  complaining  is  barred  from 
any  remedy.  A  statute  authorizing  a 
plank-road  company  to  sell  Its  fran- 
chises and  property  to  any  party  au- 
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thorlzes  a  sale  to  an  individual,  but 
he  takes  a  life  estate  only,  inasmuch 
as  the  statute  did  not  authorize  a 
sale  to  him  and  his  heirs.  Snell  v. 
Chicago,  133  111.  413  (1890)  (appeal 
dismissed  in  152  U.  S.  191).  A  con. 
solidation  of  two  railroad  companies 
without  statutory  authority  is  void, 
and  the  consolidated  company  is  not 
even  a  de  facto  company.  A  mortgage 
deed  of  trust  and  the  bonds  givea  by 
such  a  consolidated  company  cannot 
be  enforced,  and  do  not  bind  even  the 
constituent  companies.  American, 
etc.  Co.  V.  Minnesota,  etc.  R.  R.,  157 
111.  641  (1896).  Cf.  §637.  supra. 
Where  one  railroad  company  sells  its 
property  to  another  railroad  com- 
pany, payment  being  by  the  issue  of 
stock  of  the  latter  company  to  the 
stockholders  of  the  former  company, 
this  is  a  consolidation  and  not  a  sale. 
The  general  rule  is  that  the  consoli- 
dation of  two  or  more  corporations 
creates  a  new  company  and  works  a 
dissolution  of  the  original  corpora- 
tions. The  name  of  the  consolidated 
company  may  be  the  same  as  that 
of  one  of  the  constituent  companies. 
Chicago,  etc.  Ry.  v.  Ashling,  160 
111.  373  (1895).  "Where  a  corporation 
sells  its  assets  for  stock  in  another 
corporation,  such  stock  going  to  the 
selling  corporation  Itself,  this  is  a 
sale  and  not  a  consolidation.  Hiles  v. 
Hiles  &  Co.,  120  111.  App.  Rep.  617 
(1905),  distinguishing  Chicago,  etc. 
Ry.  V.  Ashling,  160  111.  373  (1895).  In 
St.  Louis,  etc.  Ry.  v.  Bosworth,  73 
Fed.  Rep.  897  (1896),  a  lease  of 
merely  a  right  of  way  seems  to  have 
been  sustained.  An  Illinois  insurance 
corporation  cannot,  except  by  express 
statutory  authority,  consolidate  with 
a  Minnesota  corporation.  Kavanagh  v. 
Omaha  L.  Assoc,  84  Fed.  Rep.  295 
(1897).  A  contract  between  two  rail- 
roads by  which  one  is  authorized  to 
construct  certain  tracks  on  the  right 
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than  was  the  case  with  a  business  which  the  public  might  patron- 
ize or  not.     Another  distinguishing  feature  was  the  fact  that  a  rail- 


of  way  of  the  other,  and  to  maintain  jure  existence,  there  being  a  statute 
the  same  for  ten  years  at  one  dollar  a  under  which  such  corporations  appar- 
year  and  payment  of  all  taxes  and  the  ently  might  exist.  Toledo,  etc.  R.  R. 
maintenance  of  crossings,  signals,  and  v.  Continental  Trust  Co.,  95  Fed.  Rep. 
switchmen,  is  a  lease,  and  continues  497  (1899).  Where  the  statute  au- 
after  the  ten  years  where  the  lessee  thorizes  corporations  to  consolidate, 
remains  in  possession,  and  the  pro-  a  stockholder  cannot  object  thereto  on 
vision  as  to  the  switchmen  and  sig-  the  ground  that  he  is  given  stock  in 
nals  may  be  enforced  by  a  suit  in  the  consolidated  company  instead  of 
equity  by  the  lessor  against  the  pur-  cash,  and  even  though  the  authorized 
chaser  of  the  property  of  the  lessee  capital  stock  of  the  consolidated  com- 
at  foreclosure  pale,  even  though  the  pany  is  much  larger  than  that  of 
lessor  had  conveyed  for  a  period  of  the  constituent  company  and  no  pro- 
years  its  interest  in  the  tracks.  Louis-  vision  has  been  made  for  the  issue 
vllle,  etc.  R.  R.  v.  111.  Cent.  R.  R.,  174  of    the    balance.     Mayfleld    v.    Alton, 


111.  448  (1898).  The  Illinois  consti- 
tutional prohibition  against  the  con- 
solidation of  competing  railroads  ren- 


etc.  Co.,  198  111.  528  (1902).  Power 
to  purchase  gives  power  to  consoli- 
date.     Continental    Trust   Co.   v.   To- 


ders   void   a   lease   of  one  competing  ledo,    etc.    R.    R.,    82    Fed.    Rep.    642 

belt  line  railroad  to  another  for  ten  (1897) ;  afC'd  in  Toledo,  etc.  R.  R.  v. 

years.    No  rent  can  be  collected  under  Continental   Trust   Co.,   9'5   Fed.  Rep. 

such  a  lease.    Bast  St.  Louis,  etc.  Ry.  497  (189'9).    A  stockholder  may  main- 

V.   Jarvis,    92   Fed.  Rep.   735    (1S9'9).  tain  a  suit  in  the  state  court  to  enjoin 

Where  a  railroad  pays  for  the  con-  directors  from  extending  a  lease  at  a 

struction    of    another    railroad    com-  reduced  rental  and  from  releasing  se- 

pany's  line  on  an  understanding  that  curity    for    such    rental,    where    he 

they  should  be  consolidated,  and  as-  charges  fraud,  even  though  both  the 

sumes  all  the  obligations  of  the  lat-  lessor  and  lessee  are  in  the  hands  of 

ter,  and  practically  owns  all  its  stock  receivers    appointed    by   the    federal 

and  takes  possession  and  operates  it,  court.    Moreover  the  federal  court  has 

the  two  roads  may  be  considered  as  no  authority  in   such  suits  to  corn- 


having  been  consolidated  sufficiently 
at  least  to  come  within  the  meaning 
of  a  statute  authorizing  the  consoli- 
dation  of   certain   consolidated    com- 


pel the  lessor  to  execute  such  lease. 
Guaranty  Trust  Co.  v.  North  Chicago 
St.  R.  Co.,  130  Fed.  Rep.  801, 
(1904).     Where  a  statute  authorizes 


panics.  No  one  but  the  state  can  at-  a  foreign  railroad  company  to  pur- 
tack  the  legality  of  a  consolidation  of  chase  the  railroad  of  any  domestic 
a  line  of  railroad  running  through  railroad  company,  if  they  do  not  com- 
Ohio,  Indiana,  and  Illnois,  where  the  pete,  this  prevents  a  purchase  where 
statutes  of  those  three  states  pro-  they  are  parallel  railroads,  one  within 
vided  for  such  consolidation  under  the  state  and  one  outside  of  the  state, 
certain  circumstances,  even  though  a  on  opposite  banks  of  the  Mississippi. 
judgment  creditor  who  endeavors  to  Illinois,  etc.  Co.  v.  St.  Louis,  etc.  Ry., 
attack  such  consolidation  offers  to  208  111.  419  (1904).  Where  a  lessee 
prove  that  this  consolidated  company  railroad  is  insolvent  and  In  the  hands 
did  not  come  within  the  terms  of  the  of  a  receiver,  and  the  rent  is  not  paid, 
statutes.  Such  a  consolidated  com-  and  it  controls  the  board  of  directors 
pany  is  a  de  facto  corporation  and  no  of  the  lessor  railroad,  a  stockholder 
one  but  the  state  can  attack  its   de  of  the  latter  may  have  a  receiver  ap- 
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road  was  built  only  by  consent  of  the  government.     A  charter  had 
to  be  obtained.    And  in  addition  to  the  charter,  power  had  to  be  ob- 


pointed  of  such  of  the  lessor's  prop- 
erty as  is  not  already  in  the  hands  of 
a  receiver,  and  such  second  receiver 
may  be  authorized  to  sue  for  the  rent 
due,  and  the  court  may  also  authorize 
him  to  issue  receiver's  certificates  to 
pay  the  expense  of  prosecuting  such 
suit.  Town  of  Vandalia  v.  St.  Louis, 
etc.  R.  R.,  209  111.  73  (1904).  A  court 
has  no  power  as  against  the  dissent  of 
minority  stockholders  and  bondhold- 
ers, however  small  their  holdings,  to 
reorganize  the  company  by  authorizing 
the  receivers  to  lease  the  property  for 
a  long  period  of  time  and  allow  the 
lessee  to  place  a  large  mortgage  on 
the  property,  even  though  the  pro- 
ceeds of  the  mortgage  are  to  be  used 
for  rebuilding  the  property,  especially 
where  the  rebuilding  is  not  subject 
to  the  orders  of  the  court  or  the 
wishes  of  the  security  holders.  The 
court  has  no  such  power,  even  though 
the  system  is  made  up  of  a  great 
many  different  street  railways  with 
different  franchises,  some  of  which 
have  lapsed,  and  there  is  danger  that 
the  entire  property  will  be  lost  if  the 
offer  of  the  city  to  grant  a  new  fran- 
chise on  certain  terms  is  not  excepted. 
Merchants',  etc.  Co.  v.  Chicago  Rys., 
158  Fed.  Rep.  923  (1907),  rev'g  Guar- 
anty T.  Co.  V,  Chicago  Union  Trac- 
tion Co.,  158  Fed.  Rep.  913  (1907). 
Thereupon  the  trustees  in  their  fore- 
closure suit  applied  for  decrees^  of 
foreclosure  and  petitioned  the  court  in 
the  meantime  to  have  the  company 
operated  by  the  reorganized  company, 
and  the  court  so  ordered.  Guaranty 
Trust  Co.  V.  Chicago  Union  Traction 
Co.,  158  Fed.  Rep.  1015  (1908).  As 
to  the  power  of  street  railways  to  sell, 
lease,  or  consolidate,  see  §  914,  infra. 
Indiana:  A  consolidation  under  a 
general  act  existing  at  the  time  a 
subscription  for  stock  is  made  does 
not  release  the  subscriber  from  his 


obligation  to  pay.  Sparrow  v.  Evans- 
ville,  etc.  R.  R.,  7  Ind.  369  (1856). 
But  if  the  consolidation  was  author- 
ized after  his  subscription  was  made 
he  is  released.  McCray  v.  Junction 
R.  R.,  9  Ind.  358  (1857);  Booe  v. 
Junction  R.  R.,  10  Ind.  93  (1857).  A 
contrary  rule  was  adopted  in  Hanna 
V.  Cincinnati,  etc.  R.  R.,  20  Ind.  30 
(1863).  The  doctrine  of  Sparrow  v. 
Evansville,  etc.  R.  R.,  7  Ind.  369 
(1856),  was  again  applied  in  Bish  v. 
Johnson,  21  Ind.  299  (1863).  A  con- 
solidated company  must  respond  to 
the  liabilities  Off  the  old  companies, 
even  though  the  statute  does  not  so 
provide.  Indianapolis,  etc.  R.  R.  v. 
Jones,  29  Ind.  465  (1868).  The  con- 
solidated company  succeeds  also  to 
the  rights  and  claims  of  the  old  com- 
panies. Paine  v.  Lake  Erie,  etc.  R. 
R.,  31  Ind.  283  (1869).  The  doctrine 
laid  down  in  Indianapolis,  etc.  R.  R. 
V.  Jones,  29  Ind.  465  (1868),  is  again 
applied  in  Columbus,  etc.  Ry.  v. 
Powell,  40  Ind.  37  (1872),  and  Jeffer- 
sonville,  etc.  R.  R.  v.  Hendricks,  41 
Ind.  48  (1872).  The  doctrine  laid 
down  in  McCray  v.  Junction  R.  R.,  9 
Ind.  358  (1857),  was  applied  to  turn- 
pike companies  in  Shelbyville,  etc.  T. 
Co.  V.  Barnes,  42  Ind.  498  (1873).  The 
act  of  Feb.  23,  1853,  authorizing  "rail- 
road companies  to  consolidate  their 
stock  with  the  stock  of  railroad  com- 
panies in  this  or  in  an  adjoining 
state,  and  to  connect  their  roads  with 
the  roads  of  said  companies,"  does  not 
authorize  a  lease  or  sale.  Much  less 
does  it  authorize  a  lease  or  sale  of  a 
part  of  a  railroad,  the  main  body  of 
it.  "The  words  cannot  fairly  mean 
the  transfer  of  one  division  of  a  road 
to  the  injury  of  another  division  of 
the  same  road,  thus  putting  the  two 
divisions  in  direct  antagonism,  both 
in    their    interests    and    connection." 
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tained  to  condemn  land  under  the  power  of  eminent  domain,  in  order 
to  acquire  the  right  of  way  for  the  road-bed  of  the  railroad.  Without 


20,  1865,  refer  to  judicial  sales  only. 
The  stockholders  in  this  case  caused 
the  lease  or  sale  of  a  part  of  their 
company's  road  to  an  Illinois  cor- 
poration to  be  set  aside.  Laches  was 
held  not  to  apply  to  such  a  case.  No 
demand  to  the  directors  to  bring  suit 
Is  necessary  in  such  a  case  as  this. 
The  lease  or  contract  involved  in  this 
case  is  given  in  full.  Board,  etc.  v. 
Lafayette,  etc.  R.  R.,  50  Ind.  85 
(1875).  Where  a  railroad  corpora- 
tion has  power  to  consolidate  with  an- 
other, it  may  purchase  the  stock  of 
that  other  with  a  view  to  consolida- 
tion. Hill  V.  Nisbet,  100  Ind.  341 
(1884).  The  Indiana  statute  author- 
izing consolidation  with  a  foreign  cor- 
poration "in  accordance  with  the  laws 
of  the  adjoining  state"  means  by 
those  words  that  the  consolidation 
Inust   not   conflict  with    the   laws   of 


Where  a  consolidation  is  illegal,  a 
subscriber  for  stock  may  refuse  to 
pay  his  subscription  instead  of  caus- 
ing the  consolidation  to  be  set  aside. 
Clearwater  v.  Meredith,  1  Wall.  25 
(1863).  Under  the  Indiana  statute 
of  Feb.  23,  1853,  authorizing  railroad 
corporations  "to  intersect,  join,  and 
unite  its  railroad  with  any  other  rail- 
road" of  another  state  which  meets 
it  at  the  state  line;  also  to  consoli- 
date the  stock  of  the  two  companies; 
also  "to  make  such  contracts  and 
agreements  with  any  such  road  con- 
structed in  an  adjoining  state,  for 
the  transportation  of  freight  and  pas- 
sengers or  for  the  use  of  its  said 
road,  as  to  the  board  of  directors 
may  seem  fit,"  one  railroad  company 
cannot  lease  its  railroad  to  another 
with  a  right  of  perpetual  renewal. 
"To  connect  one  road  with  another 


such  adjoining  state.     A  stockholder    does  hot  fairly  mean  to  lease  or  sell 


who  has  participated  cannot  set  the 
consolidation  aside  on  the  ground  of 
irregularities.  Bradford  v.  Frankfort, 
etc.  R.  R.,  142  Ind.  383  (1895).  In 
Citizens'  Street  R.  R.  v.  Robbins,  144 
Ind.  671  (1896),  an  administratrix 
had  illegally  sold  stock  to  a  party, 
who  then  caused  the  corporation 
to  sell  all  its  property  to  another  cor- 
poration. A  subsequent  administrator 
sued  to  set  aside  the  sale  of  the  cor- 
porate property  or  for  damages.  The 
court  held  that  inasmuch  as  the  pur- 
chasing corporation  had  expressly  as- 
sumed the  liabilities  of  the  vendor 
corporation,  it  must  pay  for  the  value 
of  the  stock,  inasmuch  as  the  vendor 
corporation  was  liable  for  allowing 
the  transfer.  A  steam  railroad  can- 
not enjoin  a  street  railway  from  cross- 
ing its  lines  on  the  ground  that  the 
latter  was  a  consolidation  made  before 
one  of  the  constituent  street  railway 
companies  was  completed  as  required 
by  statute.  Cleveland,  etc.  Co.  v. 
Freight,  84  N.  E.  Rep.  15  (Ind.  1908). 


it  to  another."  Hence  a  lease  of  an 
Indiana  railroad  corporation  under 
this  statute  for  nine  hundred  and 
ninety-nine  years  to  an  Illinois  cor- 
poration is  illegal.  St.  Louis,  etc.  R. 
R.  V.  Terre  Haute,  etc.  R.  R.,  145  U.  S. 
393,  404  (1892),  aff'g  33  Fed;  Rep.  357. 
The  court,  however,  held  that  both 
companies  were  in  pari  delicto,  and 
hence  that  a  bill  in  equity  by  one 
party  to  have  the  lease  declared  void 
would  be  dismissed.  In  this  case  the 
Illinois  corporation  was  willing  to 
continue  to  pay  rent.  In  Pennsylva- 
nia R.  R.  V.  St.  Louis,  etc.  R.  R., 
118  U.  S.  290  (1886),  the  court  held 
that  a  lease  of  an  Illinois  railroad 
to  an  Indiana  corporation  was  void 
because  the  Indiana  corporation  had 
no  power  to  take  it.  The  act  of  Dec. 
18,  1865,  did  not  authorize  it,  because 
the  general  statute  referring  to  leases 
does  not  impliedly  waive  the  state's 
objection  to  leases.  Nor  did  the  act 
of  Feb.  23,  1833,  authorize  it.  The 
power  there  given   to  contract  "for 
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this  charter  and  power  to  condemn  land  a  railroad  could  not  be 
built. 


the  use  of  its  said  road"  does  not 
authorize  a  lease.  The  least  is  void, 
although  the  Indiana  corporation  be- 
comes an  Illinois  corporation  two 
years  after.  A  guaranty  of  the  ren- 
tal by  the  Pennsylvania  R.  R.  and  the 
Lake  Shore  &  Michigan  Southern  R. 
R.  is  also  void  because  neither  of 
them  had  power  to  make  it,  and 
neither  of  them  connected  with  the 
Illinois  railroad  sufficiently  for  such  a 
traffic  contract  as  this  guaranty.  A 
bill  in  equity  by  the  lessor  to  col- 
lect the  rental  and  have  an  account- 
ing is  the  proper  remedy,  but  the 
suit  fails  because  the  lease  is  invalid. 
A  part  of  the  lease  is  given  in  full  in 
the  decision.  The  court  held  that  the 
fact  that  the  roads  connected  a  few 
miles  east  of  the  state  line  was  equiv- 
alent to  connecting  at  the  state  line. 
(See  St.  Louis,  etc.  R.  R.  i>.  Terre 
Haute,  etc.  R.  R.,  145  U.S.  404  (1892) 
on  this  point.)  On  a  motion  for  a 
rehearing  the  court  held  that  the  In- 
diana statute  of  Feb.  23,  1853,  did  not 
sustain  the  lease,  and  the  court  so 
held  irrespective  of  the  Indiana  decis- 
ions. (See  St.  Louis,  etc.  R.  R.  v. 
Terre  Haute,  etc.  R.  R.,  145  U.  S.  405 
— 1892.)  In  Hostrup  v.  Madison,  1 
Wall.  291  (1863),  it  was  held  that  a 
statute  authorizing  a  municipality  to 
take  stock  in  any  company  for  mak- 
ing "a  road  or  roads  to  said  city" 
authorized  the  city  to  take  stock  in  a 
road  that  connected  with  the  city  by 
another  road.  A  consolidation  with- 
out statutory  authority  is  void. 
Pearce  v.  Madison,  etc.  R.  R.,  21  How. 
441  (1858).  Although  a  special  char- 
ter contains  a  provision  that  it  may 
be  amended  or  repealed,  yet  a  subse- 
quent general  statute  authorizing  con- 
solidations does  not  apply  to  such  spe- 
cial charter.  A  stockholder  in  such  a 
corporation  may  enjoin  a  consolida- 
tion attempted  under  such  general 
act.      Mowrey    v.    Indianapolis,    etc. 
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R.R.,  4  Biss.  78  (18'66);  s.  c,  17  Fed. 
Cas,  930.  Where  at  the  time  of  in- 
corporation the  general  statutes  au- 
thorize the  consolidation  of  railroads, 
a  subscriber  to  stock  is  not  released 
by  a  consolidation  that  is  made  after 
he  has  subscribed.  Pope  v.  Lake 
County,  51  Fed.  Rep.  769  (1892).  Even 
though  the  statutes  allow  one  railroad 
to  guarantee  the  bonds  of  another 
railroad  on  petition  of  a  major- 
ity of  the  stockholders,  yet  a  ftoraa 
fide  holder  of  bonds  so  guaranteed 
need  not  inquire  whether  such  peti- 
tion was  made,  and  may  enforce  his 
guaranty,  even  though  it  was  made 
by  the  directors  without  any  action 
of  the  stockholders.  Louisville  Trust 
Co.  V.  Louisville,  etc.  Ry.,  75  Fed. 
Rep.  433  (1896);  aff'd,  174  U.  S.  552. 
Cf.  §  775.  Even  though  a  contract  by 
which  one  railroad  operates  another 
is  ultra  vires,  and  even  though  the 
operating  road  by  another  ultra  vires 
contract  consents  to  a  mortgage  being 
placed  upon  the  other  road  and 
agrees  to  protect  the  latter  by  paying 
the  Interest  if  necessary,  nevertheless 
in  case  of  a  default  and  foreclosure 
the  operating  road  cannot  claim  a 
lien  for  betterments  in  priority  to 
such  mortgage.  Terre  H.  &  I.  R.  R. 
V.  Harrison,  88  Fed.  Rep.  913  (1898). 
The  act  of  March  3,  1865,  of  Indiana, 
authorizes  leases  of  intersecting  and 
continuous  lines,  not  of  competing 
lines,  and  hence  where  a  lease  to  a 
competing  line  is  made  under  that 
statute  the  state  may  forfeit  the  char- 
ter of  the  lessor  and  cause  a  receiver 
to  be  appointed,  even  though  the  suit 
is  not  brought  until  six  years  after 
the  lease.  Eel  River  R.  R.  v.  State, 
57  N.  E.  Rep.  388  (Ind.  1900).  Un- 
der the  Indiana  statute  a  domestic 
railroad  corporation  may  consolidate 
with  a  foreign  railroad  corporation. 
The  statute  authorizing  two  railroads 
to  unite  under  a  common  name  means 
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Hence  it  was  that,  on  account  of  the  extraordinary  powers  con- 
ferred on  railroads,  and  on  account  of  their  obligation  to  serve  every 


for  the  purpose  of  operation  and  does 
not  mean  a  consolidation  or  merger 
of  capital  stock.  A  consolidated  road 
may  consolidate  with  still  another 
road.  A  statute  authorizing  two  roads 
to  consolidate,  may  authorize  three 
roads  to  consolidate  at  one  time.  The 
prohibition  against  consiolidation  of 
lines  which  cross  or  intersect  does 
not  apply  where  the  intersection  is 
at  a  terminal  point.  The  consolida- 
tion of  a  domestic  with  a  foreign  rail- 
road company  creates  a  corporation 
in  each  state.  A  consolidated  com- 
pany succeeds  to  all  the  rights  of  the 
constituent  companies.  The  legality 
of  a  consolidation,  which  haS'  com- 
plied substantially  with  the  statute, 
cannot  be  attacked  in  condemnation 
proceedings.  Where  a  consolidation 
of  a  domestic  with  a  foreign  rail- 
road company  is  to  be  in  accordance 
with  the  laws  of  the  other  state,  ir- 
regularities as  to  making  up  the  board 
of  directors,  etc.,  as  required  by  the 
laws  of  such  other  state,  will  not  be 
inquired  into  collaterally.  Smith  v. 
Cleveland,  etc.  Ry.,  81  N.  E.  Rep.  501 
(Ind.  1907).  Where  a  guaranty  by 
one  railroad  corporation  of  the  bonds 
of  another  railroad  corporation  is  au- 
thorized by  statute  only  in  a  case 
where  the  railroad  line  of  the  former 
extends  across  the  state,  and  the  line 
of  the  former  does  not  extend  across 
the  state  except  by  an  illegal  lease, 
the  guaranty  cannot  be  enforced  by 
purchasers  of  the  bonds  who  took 
with  notice,  but  may  be  enforced  by 
purchasers  who  took  without  notice. 
Central  Trust  Co.  v.  Indiana,  etc.  R. 
R.,  98  Fed.  Rep.  G66  (1900).  Even 
though  a  lease  is  ultra  vires,  yet  if 
the  legislature  subsequently  ratifies  it 
and  the  lease  continues  to  be  car- 
ried out,  it  is  binding  on  both  par- 
ties for  the  period  at  least  subse- 
quent to  such  statute.  Where  a  lease 
gives  to   the  lessor  thirty  per  cent. 


of  the  gross  earnings,  this  thirty  per 
cent,  is  not  a  rental  or  a  mere  obliga- 
tion to  pay,  but  is  impressed  with 
the  trust,  and  having  been  made  pay- 
able to  the  bondholders  of  the  lessor 
they  may  collect  it  from  the  receiver 
of  the  lessee.  Terre  Haute,  etc.  R.  R. 
V.  Cox,  102  Fed.  Rep.  825  (1900). 
Where  a  lease  of  one  railroad  com- 
pany to  another  isi  void,  a  receiver  of 
the  latter  cannot  be  held  liable  by  the 
lessor  for  rent,  especially  where  the 
road  was  operated  by  the  receiver 
at  a  loss.  Cox  v.  Terre  Haute,  etc. 
R.  R.  Co.,  133  Fed.  Rep.  371  (1904). 
A  city  having  power  to  construct  and 
establish  gas  works  may  purchase  _ 
gas  works  already  in  existence.  City 
of  Indiana  v.  Consumers',  etc.  Co., 
144  Fed.  Rep.  640  (1906).  Under  a 
statute  authorizing  consolidation  of 
intersecting  lines  three  companies 
may  consolidate,  although  the  only 
connection  between  two  of  them  is  the 
third  company,  and  a  consolidation  is 
not  confined  to  two  railroads,  but  may 
include  several  railroads  at  the  same 
time.  Bonner  v.  Terre  Haute  &  I. 
R.,  151  Fed.  Rep.  985  (1907).  As  to 
the  power  of  an  Indiana  railroad  com- 
pany to  consolidate  with  an  Illinois 
railroad  company,  see  an  article  in  12 
Harvard  Law  Rev.  486.  An  article 
on  the  legal  effect  of  an  ultra  vires 
lease  is  found  in  14  Harvard  Law 
Rep.,  p.  332   (1901). 

Iowa:  Where  a  lease  of  one  rail- 
road to  another  railroad  is  assumed 
by  still  another  railroad  the  remedy 
of  the  first  to  compel  the  third  rail- 
road to  perform  its  assumed  contract 
is  in  a  court  of  equity.  Jesup  v.  Illi- 
nois Cent.  R.  R.,  43  Fed.  Rep.  483 
(1890).  A  railroad  company  taking 
a  lease  of  another  railroad  for  a 
stated  term,  together  with  a  lease  to 
the  latter  railroad  of  still  another 
railroad  for  a  longer  term,  is  not  lia- 
ble on  the  latter  lease  after  the  for- 
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one  who  offered  to  pay  toll,  and  on  account  of  their  close  relations 
with  the  daily  life,  comfort,  and  prosperity  of  the  whole  people,  the 


mer  lease  terminates'.     Jesup  v.  1111-    County,  36  Kan.  121  (1887),  the  court 


nois  Cent.  R.  R.,  43  Fed.  Rejy.  483 
(.1890).  As  to  the  power  of  one  com- 
pany to  buy  the  stock  of  another  com- 
pany, see  §  314,  supra.  A  railroad 
may  be  required  to  operate  a  part 
of  its  line,  even  though  that  part  has 
been  leased  to  another  company,  and 
the  former  will  lose  the  rent  if  it  op- 
erates the  line.  State  v.  Iowa  Cent. 
Ry.,  S3  Iowa,  720  (1891).  A  corpora- 
tion organized  to  construct  and  oper- 
ate a  railroad,  as  well  as  for  other 
purposes,  may,  under  the  Iowa  stat- 
utes, mortgage  its  property  acquired 
for  such  other  purposes  as  well  as  its 
railroad.  Sioux  City  Term.  R.  R.  v. 
Trust  Co.,  82  Fed.  Rep.  124  (1897); 
aff'd,  173  U.  S.  99   (1899). 

Kansas:  In  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  336  (1886),  the  char- 
ter authorized  the  company  to  make 
"contracts  and  arrangemwits  with 
other  railroads  which  connect  with  or 
intersect  the  same,  .  .  .  for  leas- 
ing or  running  their  roads,  or  any 
part  thereof,  in  connection  with  roads 
in  other  states,  and  to  consolidate 
their  property  and  stock  with  each 
other."  It  was  also  authorized  to  con- 
solidate with  or  give  a  lease  to  or 
take  a  lease  of  a  connecting  road  (L. 
1870,  ch.  92) ;  also  to  guarantee 
stocks  and  bonds.  Under  these  pow- 
ers it  could  take  a  lease  of  road  with 
which  it  waa  connected  by  another 
leased  road.  "EJach  road  so  leased 
would  form,  within  the  terms  of  the 
statute,  in  the  operation  thereof  a 
continuation  and  extension  of  the 
Atchison  road."  Even  a  mere  right  to 
run  trains  from  one  hundred  and 
seventy-four  miles  over  the  South- 
ern Pacific  is  a  sufficient  link  to  sus- 
tain a  lease  of  the  road  beginning  at 
the  further  end  of  that  distance. 
Moreover,  four  years'  delay  in  com- 
plaining bars  a  stockholder's  action. 
In    Chicago,    etc.   R.    R.   v.    Stafford 
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held  that  a  subscriber  for  stock  must 
pay,  although  a  consolidation  has 
been  made  under  the  statutes  of  the 
state  (L.  1870i  ch.  92;  L.  1886,  ch. 
62).  In  Venner  v.  Atchison,  etc.  R. 
R.,  28  Fed.  Rep.  581  (1886),  the  court 
held  that  it  was  bound  by  the  decision 
in  Atchison,  etc.  R.  R.  v.  Fletcher,  35 
Kan.  236  (1886),  and  hence  held  that 
a  stockholder's  action  for  an  injunc- 
tion would  not  lie.  A  Kansas  rail- 
road corporation,  authorized  to  lease 
its  lines,  cannot  lease  its  line  of  rail- 
road In  the  Indian  Territory,  unless 
congress  authorizes  such  a  lease. 
Briscoe  v.  Southern  Kan.  Ry.,  40  Fed. 
Rep.  273  (18S9).  Under  the  Kansas 
statute  a  company  connecting  by 
means  of  a  leased  line  with  another 
may  pay  for  ah  extension  of  the  lat- 
ter. A  statutory  requirement  that  the 
stockholders  approve  is  waived  by  ac- 
quiescence and  completion  of  the  road 
and  delivery  of  the  securities.  Mis- 
souri Pac.  Ry.  V.  Sidell,  67  Fed.  Rep. 
464  (1895).  "Where  a  water-works 
contract  between  the  company  and  the 
city  is  mortgaged  and  the  mortgage  is 
foreclosed,  the  purchaser  at  the  sale 
may  transfer  the  same  to  a  foreign 
corporation  and  the  latter  may  own 
the  property  and  enforce  the  con- 
tract. State  V.  Topeka,  etc.  Co.,  60 
Pac.  Rep.  337  (Kan,.  1900).  Fraternal 
beneficiary  corporations  have  no 
power  to  consolidate  unless  the  stat- 
ute expressly  authorizes-. them  to  do 
so.  Bankers',  etc.  v.  Crawford,  67  Kan. 
449  (1903).  A  lease  by  an  electric  light 
and  power  company  of  its  property 
to  a  competing  corporation,  with  an 
agreement  not  to  engage  in  the  busi- 
ness, is  ultra  vires,  and  the  rent  can- 
not be  collected  by  suit.  Keene  Syn- 
dicate V.  Wichita,  etc.  Co.,  69  Kan.  284 
(1904).  A  conveyance  by  a  telephone 
cpmpany  .of  all  its  property  carries 
the  franchise  to  use  the  streets  to 
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courts  held,  on  grounds  of  public  policy,  that  where  a  railroad  had 
been  trusted  by  the  government  with  the  extraordinary  power  to  con- 


operate  the  property,  even  though, 
such  franchise  is  not  mentioned.  City 
of  Wichita  v.  Old  Colony  Trust  Co., 
132  Fed.  Rep.  641  (1904).  As  to  the 
power  of  one  company  to  buy  the 
stock  of  an/Other  company,  see  §  314, 
supra. 

Kentucky:  In  Fry  v.  Lexington, 
etc.  R.  R.,  2  Mete.  (Ky.)  314  (1859), 
the  court  said  that  an  amendment  to 
the  charter  authorizing  a  consolida- 
tion is  a  good  defense  to  a  subscrip- 
tion, but  not  until  the  company  ac- 
cepts and  acts  thereon.  In  Botts  v. 
Simpsonville,  etc.  T.  Co.,  8S  Ky.  54 
(1888),  a  stockholder  enjoined  a  con- 
solidation between  his  own  and  an- 
other turnpike  company  under  an 
amendment  to  the  charter.  A  con- 
solidation of  railroads  under  an 
amendment  to  the  charter  may  be 
prevented  by  a  single  stockholder.  But 
several  years'  delay  irb  complaining  is 
fatal.  The  stockholder  then  can  only 
recover  the  value  of  his  stock  and 
past  dividends.  Deposit  Bank  v.  Bar- 
rett, 13  S.  W.  Rep.  337  (Ky.  1890). 
The  Kentucky  statute  of  Jan..  22,  1858, 
authorizing  leases  where  the  two 
roads  will  form  a  continuous  line, 
authorizes  a  road  to  take  a  lease  of 
branch  roads,  which  thereby  became 
continuous  lines  from  their  several 
termini  to  the  terminus  of  the  main 
line.  It  is  not  necessary  that  the  leased 
line  be  an  extension  of  the  termi- 
nus of  the  other  company's  line. 
Hancock  v.  Louisville,  etc.  R.  R.,  145 
U.  S.  409  (1892).  The  state  may  en- 
join a  railroad  corporation  from  pur- 
chasing a  competing  line  in  violation 
of  the  constitution.  Louisville,  etc. 
R.  R.  V.  Commonwealth,  97  Ky.  675 
(1895).  The  assignee  of  the  lessee 
of  a  railroad  cannot  defeat  his  obli- 
gations by  alleging  that  the  assign- 
ment was  not  consented  to  by  the  les- 
sor as  required  by  the  lease.  Failure 
of  the  lessor  to  comply  with  some 


terms  of  the  lease  does  not  release 
the  lessee  unless  the  lease  so  provides. 
The  rent  may  be  made  payable  to 
bondholders  of  the  lessor.  Schmidt  v. 
Louisville,  etc.  R.  R.,  101  Ky.  441 
(1897);  aff'd,  177  U.  S.  230.  The 
constitutional  provision  in  Kentucky 
against  the  consolidation  of  parallel 
railroads  cannot  be  evaded  by  having 
a  judicial  sale,  at  which  sale  one  rail- 
road buys  another.  A  power  given 
in  a  charter  of  a  railroad  to  connect 
or  unite  with  other  roads  refers 
merely  to  physical  connection  of  the 
tracks,  and  does  not  authorize  the 
purchase  or  even  the  lease  of  such 
roads  or  road,  or  any  union  of  fran- 
chises. Louisville,  etc.  R.  R.  v.  Ken- 
tucky, 161  U.  S.  677  (1896).  In  this 
case  (p.  69'8)  the  court  said:  "Not 
only  is  the  purchase  of  stock  in  an- 
other company  beyond  the  power  of 
a  railroad  corporation,  in  the  absence 
of  an  express,  stipulation  in  the  char- 
ter, but  the  purchase  of  such  stock  in 
a  rival  and  competing  line  is  held  to 
be  contrary  to  public  policy  and  void." 
The  power  of  one  railroad  to  buy  does 
not  necessarily  give  the  power  to  an- 
other railroad  company  to  sell.  To 
make  a  valid  sale  there  must  be  power 
both  ia  the  seller  to  sell  and  in  the 
buyer  to  buy.  Louisville,  etc.  R.  R. 
t\  Kentucky,  161  U.  S.  677,  691  (1896). 
An  amendment  to  a  charter  forbid- 
ding any  consolidation  with  a  com- 
peting line  is  a  legitimate  exercise  of 
the  police  power  of  the  state,  and  it 
is  immaterial  whether  the  power  to 
amend  was  reserved  or  not.  Louis- 
ville, etc.  R.  R.  V.  Kentucky,  161  U. 
S.  677  (1896).  To  the  same  effect, 
Pearsall  v.  Great  Northern  Ry.,  161 
U.  S.  646  (1896).  Under  the  statutes 
of  Tennessee  one  railroad  cannot  be 
leased  to  another,  except  upon  the 
consent  of  three-fourths  in  amount  of 
the  capital  stock.  The  prohibition  In 
Tennessee  and  Kentucky  against  the 
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demn  land  for  use  as  a  railway,  and  the  power  to  exact  toll  for  trans- 
portation over  that  which,  was  in  law  a  public  highway,  these  powers 

leasing  of   one   parallel    railroad  to  gence  of  the  railroad  company.  Good- 

another   does   not   apply   unless   the  win  v.  Bodcaw  Lumber  Oo.,  109  La. 

parallel  is  a  substantial  one.    Rogers  1050  (1902).    Power  to  mortgage  does 

V.   Nashville,   etc.  Ry.,   91   Fed.  Rep.  not  give  power  to  lease.    Muntz  v.  Al- 

299    (1898).     Under  a  charter  power  giers,  etc.   Ry.,   Ill  La.   423    (1903). 

of  a  railroad  to  make  "contracts  for  As   to  the  power  of  a  railroad   cor- 

the  completion  and  operation  of  the  poration  to  mortgage  its  railroad,  see 

road,"  the  road  may  be  leased,  but  a  §  780,  supra. 

statute  authorizing  railroad  compan-  Maine:  The  minority  stockholders 
ies  "in  this  commonwealth"  to  make  are  bound  by  a  sale  or  lease  author- 
leases  does  not  apply  to  foreign  cor-  ized  by  the  majority  of  stockholders 
porationa  McCabe's  Adm'x  v.  Mays-  where  the  statutes  expressly  author- 
ville,  etc.  R.  R.,  66  S.  W.  Rep.  1054  ize  such  sale.  Waldoborough  ».  Knox, 
(Ky.  1902).  A  clause  that  a  lessee  etc.  R.  R.,  84  Me.  469  (1892).  This 
shall  pay  all  taxes  was  construed  to  case  seems  to  hold  also  that  a  ma- 
cover  a  franchise  tax  in  the  case  of  jority  of  the  bondholders  might  au- 
Thomas  v.  Cincinnati,  etc.  Ry.,  93  thorize  an  assignment  of  the  mort- 
Fed.  Rep.  587  (1899).  Where  by  the  gage  and  compel  the  minority  to 
terms  of  the  lease  the  lessee  is  to  ap  abide  by  their  decision.  As  to  the 
ply  the  net  earnings  to  mortgage  power  of  a  railroad  corporation,  to 
bonds  and  coupons  of  the  lessor,  a  mortgage  its  railroad,  see  §  780,  supra. 
coupon  holder  may  maintain  a  bill  in  If  the  stockholders  and  corporate 
equity  to  compel  the  lessee  to  ac-  creditors  who  are  prejudiced  thereby 
count  for  such  net  earnings.  Schmidt  do  not  object,  a  going  corporation 
V.  Louisville,  etc.  Ry.,  119  Ky.  287  may  sell  all  Its  property  to  another 
(1904).  A  railroad,  may  sell  switching  corporation,  payment  being  by  the  is- 
tracks  and  the  purchaser  may  consider  sue  of  stock  of  the  latter  corporation 
them  personal  property.  Oman  v.  Bed  to  the  stockholders  of  the  former  cor- 
ford-Bowling,  etc.  Co.,  134  Fed.  Rep.  poration,  together  with  the  right  to 
64  (1905).  As  to  the  power  of  a  rail-  such  stockholders  to  subscribe  for 
road  corporation  to  mortgage  its  rail-  additional  stock  in  the  purchasing 
road,  see  §  780,  supra.  corporation.  Dissenting  stockholders 
Louisiana:  In  Fee.  v.  Gas  Co.,  33  who  under  protest  subscribe  for  the 
La.  Ana.  413  (1883),  where,  under  an  new  stock  and  then  wait  eighteen 
amendment  to  the  charters,  two  gas  months  before  commencing  legal  pro- 
companies  consolidated,  the  court  ceedings  are  estopped  from  objecting, 
held  that  a  person  claiming  stock  in  Post  v.  Beacon,  etc.  Co.,  84  Fed.  Rep. 
one  of  the  old  companies  might  waive  371  (1898).  Where  all  the  stock  of  a 
his  objections  to  the  legality  of  the  corporation  is  sold  to  a  vendee,  who 
consolidation,  and  might  compel  the  then  takes  possession  of  the  corporate 
consolidated  company  to  issue  stock  assets  and  ignores  the  corporate  ex- 
to  him  in  exchange  for  his  old  stock,  istence,  the  court  may  construe  this 
Even  though  the  stockholders  and  of-  as  a  sale  of  the  corporate  assets, 
ficers  of  a  lumber  company  and  a  rail-  Cusick  v.  Bartlett,  91  Me.  153  (1898). 
road  company  are  substantially  the  Maryland:  In  Mayor,  etc.  v.  Balti- 
same,  and  even  though  the  lumber  more,  etc.  R.  R.,  21  Md.  50,  89  (1863) 
company  has  sold  its  railroad  to  the  a  stockholder  failed  in  its'  suit  to  en- 
railroad  company,  yet  the  lumber  join  the  company  from  subscribing  to 
company  is  not  liable  for  the  negli-  the  stock    of    a    railroad    company 
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and  the  railroad  itself  could  not  be  sold,  assigned,  or  transferred  to 


■whose  line  conmected  with  the  B.  & 
O.  line  by  a  spur  of  the  B.  &  O.  not 
one-third  of  a  mile  in  length  and 
then  by  a  steam  ferry-boat  operated 
to  carry  goods  and  passengers,  the  B. 
&  O.  Company  having  power  to  sub- 
scribe to  the  stock  of  connecting 
lines.  Unless  actual  fraud  is  shown,  a 
court  of  equity  will  not,  at  the  in- 
stance of  minority  stockholders  in  a 
corporation,  enjoin  the  corporation 
from  taking  a  lease  of  another  rail- 
road, even  though  the  same  persons 
are  the  officers  and  majority  stock- 
holders in  both  companies.  Moreover 
the  court  cannot  prescribe  the  terms 
of  a  lease.  It  can  merely  enjoin  a 
fraudulent  or  ultra  vires  one.  The 
court  held  that  no  actual  fraud  was 
proven  in  this  case.  Shaw  v.  Davis, 
78  Md.  308  (1894).  As  to  the  power 
of  one  company  to  buy  the  stock  of 
another  company,  see  §  314,  supra. 

Massachusetts:  In  Langley  v.  Bos- 
ton, etc.  R.  R.,  76  Mass.  103  (1857), 
the  court  held  the  vendor  of  a  rail- 
road to  a  New  Hampshire  company 
liable  for  damage  occurring  on  such 
road,  the  sale  being  unauthorized, 
even,  under  the  statute  allowing  a 
sale  where  one  of  the  i>arties  is  or- 
ganized by  concurrent  acts  of  the  leg- 
islatures of  both  states  (L.  1838,  ch. 
99).  In  McCluer  v.  Manchester,  etc. 
R.  R.,  79  Mass.  124  (1859),  the  court 
held  that  a  lessee  of  a  railroad  could 
not  avoid  liability  for  loss  of  freight 
on  the  ground  that  the  lease  was  un-: 
authorized.  In  Durfee  v.  Old  Colony, 
etc.  R.  R.,  87  Mass.  230  (1862),  it  was 
held  that  a  railroad  company  having 
power  to  extend  its  road  to  the  Rhode 
Island  line  might  take  a  lease  of  a 
Rhode  Island  road  which  it  would 
meet  at  the  state  line,  the  lease  being 
authorized  by  the  general  statute 
then  existing  (Gen.  Stat.,  ch.  63, 
§  115),  that  "two  corporations  created 
by  this  state,  or  by  the  concurrent 
acts  of  this  and  an  adjoining  state, 
whose   roads  enter  upon  or  connect 


with  each  other,  may  contract  that 
either  corporation  shall  perform  all 
the  transportation  of  persons  and 
freight  upon  or  over  the  road  of  the 
other."  The  lease  was  upheld  though 
made  before  the  extension  or  the 
Rhode  Island  road  was  built.  The 
lessee  was  to  furnish  the  money  to 
build  the  Rhode  Island  road.  A  stock- 
holders' action  to  enjoin  the  exten- 
sion on  the  ground  that  the  amend- 
ment to  the  charter  was  illegal  failed. 
A  street  railroad  company  has  no 
power  to  mortgage  its  railways  and 
property  to  another  company  unless 
the  legislature  has  expressly  author- 
ized it.  A  creditor  of  the  mortgagor 
may  levy  upon  the  property  and  dis- 
regard the  mortgage.  Richardson  v. 
Sibley,  93  Mass.  65  (1865).  Where  a 
street  railway  leases  its  railway, 
property,  and  franchises  to  another 
company,  without  express  authority 
so  to  do,  the  lessee  cannot  recover 
from  the  lessor  the  expense  of  re- 
newals and  repairs  of  the  road.  Mid- 
dlesex R.  R.  i>.  Boston,  etc.  R.  R., 
115  Mass.  347  (1874).  Where  a  rail- 
road may  by  statute  consolidate  with 
another  railroad  on  such  terms  as  a 
majority  of  the  stockholders  approve, 
the  terms  may  be  that  four  preferred 
shares  in  the  old  shall  receive  five  pre- 
ferred shares  in  the  new,  and  two 
shares  of  common  in  the  old  shall  re- 
ceive one  preferred  share  in  the  new. 
It  is  not  such  a  dissolution  as  entitles 
the  common  to  share  equally  with  the 
preferred.  Hale  v.  Cheshire  R.  R.,  161 
Mass.  443  (1894).  Where,  in  an  ultra 
vires  contract,  two  railroads  are  oper- 
ated as  one,  and  more  of  the  income 
is  used  to  repair  one  railroad  than 
the  other,  the  latter  may  sue  the  for- 
mer for  reimbursement.  Nashua,  etc. 
R.  R.  V.  Boston,  etc.  R.  R.,  164  Mass. 
222  (1895).  As  to  the  power  of  a 
railroad  corporation  to  mortgage  its 
railroad,  see  §  780,  supra.  Although  a 
charter  prohibits  a  railroad  company 
from    selling   its   property,    yet   this 
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another  party  or  corporation  unless  the  government  expressly  allowed 
the  sale  to  be  made. 

does  not  prevent  a  sale  in  belialf  of    tory,  to  buy  in  the  New  Haven's  Boston 


creditors.  Simmons  v.  WortMngton, 
170  Mass.  203  (1898).  After  rails  are 
laid  on  a  street  railway  they  become 
annexed  to  the  soil  and  become  the 
property  of  the  street  railway  com- 
pany, and  hence  cannot  be  sold  by  a 
contractor  who  is  constructing  the 
road,  even  though  the  company  noti- 
fies him  that  it  does  not  wish  to  have 
the  road  completed  and  authorizes 
him  to  make  a  sale.  A  street  rail- 
way cannot  sell  its  property  without 
express  authority.  Clemens,  etc.  Co. 
V.  Walton,  173  Mass.  286  (1899). 
Under  a  statute  requiring  the  lessee 
of  a  railroad  to  purchase  dissenting 
stock  of  the  lessor  within  thirty  days 
on  an  appraisal  of  its  value,  stock 
which  has  been  voted  in  favor  of  the 
lease  cannot  afterwards  be  the  basis 
of  a  claim  that  it  be  appraised  and 
paid  for.  In  the  appraisal  proceed- 
ings all  questions  arising  may  be  ad- 
judicated. If  the  dissenting  stock  is 
not  purchased  under  the  statute,  the 
lessee  runs  the  risk  of  the  lease  being 
held  void  at  the  instance  of  a  dis- 
senting stockholder.  Boston,  etc.  R. 
R.  V.  Graham,   179  Mass.  62    (1901). 


Maine  sliares,  and  (2)  suspensive  repeal 
ol  tlie  voting  power  on  Boston  &  Maine 
shares  it  control  o£  tlie  New  Haven  itself 
passes'  to  an  outside  interest.  On  their  face 
these  provisions  look  severe ;  striking  at  a 
principle  oJ  ownership  and  opening  a  vista 
o£  future  legislative  interference.  .  .  . 
To  the  twofold  conditions  named  of  Boston 
&  Maine  control,  should  be  added  a  third  one 
suggested  by  the  commission  for  control  by 
the  New  Haven  of  its  Massachusetts  trolley 
system  by  a  Massachusetts  corporation  in 
which  the  state  shall  be  represented  on  the 
board  of  directors  with  provision  for  sale 
of  control  if  the  plan  after  ten  years  works 
out  badly  for  the  public.  This  applies  to 
the  trolleys  substantially  the  same  policy 
as  that  outlined  for  the  steam  railroad 
merger  amd  with  the  same  arguments  in  its 
favor." 

Michigan:  In,  Tuttle  v.  Michigan 
Air  Line  R.  R.,  35  Mich.  247  (1877), 
it  was  held  that  a  subscriber  to  stock 
of  a  railroad,  when  sued  thereon  by  a 
consolidated  company  that  claimed 
to  succeed  to  his  company,  might  at- 
tack the  incorporation  of  the  consoli- 
dated company  and  show  that  the  no- 
tice to  stockholders  of  the  old  com- 
pany had  not  been  published  as  re- 
quired by  statute.  A  stockholder  who 
knows  of  and  approves  of  a  proposed 
sale  of  a  railroad  by  a  stockholders' 
vote  as  allowed  by  statute  cannot 
have  the  sale  set  aside  on  the  ground 
that  he  was  not  notified  of  the  meet- 


In  1908  a  s^jecial  Commission  on  Com- 
merce and  Industry  in  Massachusetts  made 
a   report    on    the   question   of   allowing   the 

New  York,   New  Haven   &  Hartford    R.    R.      .  ,.         ,,  ,      , 

Co.  to  own  a  majority  of  the  stock  of  the  '™S  voting  the  sale,  but  he  is  entitled 
Boston, &  Maine  R.  R.  Co.,  and  the  follow-  to  be  paid  the  value  of  his  Stock, 
ing  summary  of  its  report  is'  taken  from 
the  Railroad'  Gazette  of  March  27th,  1908  : 
"The  proposals  for  safeguarding  the  merger 
of  the  two  large  railroad  systems,  which 
combined,  create  a  unique  and  firm  rail- 
road monopoly  in  the  six  New  England 
states,  are  naturally  the  real  nucleus  of  this 
important  report.  They  can  be  summarized 
almost  In  a  single  sentence.  They  allow 
well-nigh  free  control  and  operation  by  the 
New  Haven  of  the  Boston  &  Maine — the 
localization  features  not  being  important — 
but  subject  to  some  pretty  radical  restric- 
tions based  on  new  and)  contingent  condi- 
tions. Those  restrictions  are  twofold :  (1) 
The  right  of  the  state,  if  the  merger  in  a 
public  sense  after  five  years  is  unsatlsfac- 
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Young  V.  Toledo,  etc.  R.  R.,  76  Mich. 
485  (188'9).  A  railroad  corporation 
may  phrchase  the  stock  of  another 
railroad  company  with  a  view  to  buy- 
ing the  railroad  itself,  where  the  sale 
of  the  railroad  is  authorized.  Dewey 
V.  Toledo,  etc.  Ry.,  91  Mich.  351 
(1892).  In  Farmers'  L.  &  T.  Co.  v. 
Toledo,  etc.  R.  R.,  54  Fed.  Rep.  759 
(1893),  the  court  held  that,  where 
one  railroad  company  is  authorized 
by  statute  to  sell  its  railway  prop- 
erty and  franchises  to  another  com- 
pany,  it    may    receive    in    payment 
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Soon,  however,  it  became  evident  that  in  many  cases  the  inter- 
ests of  the  public  would  be  advanced  rather  than  injured  by  a  sale 


therefor  shares  of  stock  ia  the  vendee 
company,  and  its  stockholders  are 
obliged  to  accept  payment  in  stock. 
Judge  Taft,  however,  dissented  from 
this  conclusion.  See  §  671,  supra.  A 
railroad  may  lease  a  part  of  its  termi- 
nals to  a  manufacturing  institution  In 
order  to  obtain  freight,  the  lease 
being  subject  to  termination  on  sixty 
days'  notice.  Michigan,  etc.  R.  R.  c. 
Bullard,  120  Mich.  416  (1&99).  A 
street  railway  company  which  pur- 
chases the  street  railways  and  prop- 
erty of  an'Other  company  is  not 
bound  to  honor  passes  Issued  by  the 
latter,  even  though  such  passes  were 
issued  for  rights  of  way.  Wallace  v. 
Ann  Arbor,  etc.  Ry.,  12,1  Mich.  588 
(1899).  Where  a  city  grants  a  fran- 
chise to  a  gas  company,  its  success 
sors  and  assigns,  the  gas  company 
may  sell  out  to  another  company 
without  obtaining  the  consent  of  the 
city.  City  of  Kalamazoo  v.  Kalama- 
zoo, etc.  Co.,  124  Mich.  74  (1900).  A 
sale  of  a  street  railway  as  allowed 
by  statute  carries  with  it  a  special 
contract  with  the  city  as  to  taxation. 
Detroit,  etc.  Ry.  v.  Common  Council, 
125  Mich.  673  (1901).  Where  one 
street  railway  company  transfers  all 
its  property  to  another  street  railway 
company  for  bonds  and  stock  of  the 
latter,  to  be  distributed  among  the 
bondholders  and  stockholders  of  the 
former,  in  exchange  for  their  bonds 
and  stock  in  the  former,  the  purchas- 
ing company  is  liable  on  the  debts  of 
the  selling  company,  the  transaction 
being  practically  a  consolidation. 
Shadford  v.  Detroit,  etc.  Ry.,  89  N. 
W.  Rep.  960  (Mich.  1902).  As  to  the 
power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  314, 
supra. 

Minnesota:  In  Pearsall  v.  Great 
Northern  Ry.,  161  TJ.  S.  646  (1896), 
a  stockholder  of  the  Great  Northern 
Railway,  a  Minnesota  corporation,  en- 


joined that  company  from  entering  in- 
to a  contract  with  the  bondholders  of 
the  Northern  Pacific  Railroad  Com- 
pany, by  which  contract  the  bond- 
holders were  to  foreclose  and  pur- 
chase the  Northern  Pacific  Railroad 
and  reorganize  the  same  and  turn 
over  one-half  of  the  stock  to  the 
Great  Northern  Railway  in  consider- 
ation of  the  latter  guaranteeing  the 
bonds  of  the  new  company,  the  pur- 
pose being  to  operate  the  two  roads 
in  harmony.  The  court  held  that 
the  contract  was  illegal  under  the 
statutes  of  Minnesota  and  also  at 
common  law.  The  Anti-Trust  Act 
of  congress  of  1890  renders  it  illegal 
for  a  corporation  to  hold  a  majority 
■of  the  stock  of  two  competing  inter- 
state railroad  corporations.  United 
States  V.  Northern  Securities  Co.,  120 
Fed.  Rep.  721  (1903);  af£'d  sub  nom. 
Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197  (1904).  In  the 
case  State  of  Minnesota  v.  Northern 
Securities  Co.,  123  Fed.  Rep.  692 
(1903),  the  court  refused  to  follow 
the  decision  of  the  United  States 
circuit  court  of  appeals  in  United 
States  V.  Northern  Securities  Co.,  120 
Fed.  Rep.  721,  and  held  that  a  hold- 
ing corporation  owning  a  majority  of 
the  stock  of  two  competing  railroads 
was  not  illegal  either  at  common 
law  or  under  the  statutes  of  Minne- 
sota prohibiting  trusts  or  combina- 
tions in  restraint  of  trade  or  under 
the  statutes  of  Minnesota  prohibiting 
the  consolidation  of  parallel  and  com- 
peting lines  of  railroad.  This  decision 
was  reversed  in  194  U.  S.  48.  Even 
though  a  railroad  company  condemns 
a  right  of  way,  and  then  sells  it  to  an- 
other railroad  company  without  con- 
structing a  railroad  upon  it,  a  prop- 
erty owner  whose  land  has  been  so 
condemned  cannot  object.  Crolley  v. 
Minneapolis,  etc.  Ry.,  30  Minn.  541 
(1883).      The     supreme     court     of 
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of  one  railroad  to  another  or  by  a  consolidation  of  the  two.     It  was 
found  that  two  connecting  railroads,  by  combining,   were  able  to 


Minnesota  lias  held  that  it  is  an  un-  Missouri:     A  consolidation  of  two 

constitutional  delegation  of  authority  non-competing    railroads     under    the 

for   a   legislature   to   authorize   state  Missouri   statute   is    legal,     and    the 

railroad  commissioners  in  their  judg-  failure   to   file   a  copy   of  the   stock- 

ment  to  allow  an  increase  of  capital  holders'    resolution   to   that  effect   is 

stock  only  for  such  purposes  and  on  not   fatal.     Leavenworth   v.   Chicago, 

such   terms   as   they   may   deem   ad-  etc.  Ry.,  134  U.  S.  688   (1890),  afflrm- 

visable  or  in  their  discretion   to  re-  ing   25   Fed.   Rep.    219    (1885).      See 

fuse   to   allow   such   increase.     State  also  Humphrey  v.   St.  Louis,   etc.  R. 

«.  Great  Northern  Ry.,  Ill  N.  W.  Rep.  R.,   37  Fed.    Rep.    307     (1889).      Al- 

289    (Minn.  1907).     This  is  different  though  competing  railroads  are  con- 

from    delegating   to    the   commission  solidated  under  a  statute  authorizing 

the  ascertainment  of  facts  and  decid-  consolidation   of   only   non-competing 

ing  whether  the  facts  bring  the  ap-  roads,  yet  until  the  state  complains, 

plication  within  the  specifloations  of  and  the  fact  is  judicially  determined 

a   statute    authorizing    such    an    in-  at    the    instance    of    the    state,    the 

crease.  consolidation    stands.       Leavenworth 

Mississippi:  Where  a  subscriber  to  County  v.  Chicago,  etc.  R.  R.,  25  Fed. 

stock  is  sued  for  his  subscription  by  Rep.  219    (1885).  The  provision  pro- 

a  company  that  has  bought  out  his  hibiting  the  consolidation  of  »compet- 

company,   he  may  defeat  the   action  ing  lines  of  railroad  does  not  apply  to 

by  showing  that  the  sale  of  the  road  two  roads  running  through  different 

was   made   under   an   amendment  to  states  and  competing  only  for  forty 

the  charter  made  after  he  had  sub- ,  miles,  the  traffic  Involved  in  the  com- 

scribed.     New  Orleans,  etc.  R.  R.  v.  petition   being  unimportant.   Kimball 

Harris,  27  Miss.  517  (1854).  Although  v.  Atchison,  etc.  R.  R.,  46  Fed.  Rep. 


two  cotton  compress  companies  have 


(1891).     In    Humphrey    v.     St. 


agreed  to  consolidate,  and  have  put  Louis,  etc.  Ry.,  37  Fed.  Rep.  307 
their  property  in  the  hands  of  a  gov-  (1889),  the  court  said  in  regard  to 
erning  committee  to  manage  until  a  the  Missouri  statute:  "The  only 
new  charter  is  obtained,  yet  either  condition  required  as  to  Missouri  and 
corporation  may  withdraw  from  the  Ohio  is  that  the  roads  should  be  con- 
arrangement,  it  being  ultra  vires,  tinuous  or  connected;  and  none  ap- 
Greenville,  etc.  Co.  v.  Planters',  etc.  pears  to  be  required  as  to  Illinois. 
Co.,  70  Miss.  669  (1893).  The  sale  of  At  the  time  of  the  lease  trains  of  all 
a  portion  of  a  competing  railroad  the  roads  ran  to  and  from  a  union 
was  declared  illegal  under  the  consti-  depot  in  St.  Louis.  To  do  this,  trains 
tution  of  Mississippi  In  Yazoo,  etc.  of  the  defendant  crossed  a  track  of 
R.  R.  V.  Southern  Ry.,  83  Miss.  746  the  Missouri  Pacific  Railway  Com- 
(1904).  A  stockholder  in  a  railroad  pany,  running  in  the  same  direction, 
company  which  has  sold  its  property  by  being  switched  onto  it  from  one 
to  another  railroad  company  cannot  side  and  passing  along  on  it  134  feet 
have  the  sale  set  aside  on  the  ground  and  then  being  switched  off  on  the 
that  the  buying  company  had  no  other  side;  and  trains  of  that  part 
authority  to  purchase.  Hinds  County  of  the  roads  of  the  Wabash,  St.  Louis 
V.  Natchez,  etc.  R.  R.,  85  Miss.  599  &  Pacific  Railway  Company  east  of 
(1905).  As  to  the  power  of  a  rail  the  Mississippi  river  passed  over  the 
road  corporation  to  mortgage  its  rail  track  of  a  bridge  and  tunnel  com- 
road,  see  §  780,  supra.  pany  across  the  Mississippi  river  to 
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give  much  lower  rates  and  better  service  than  when  operated  apart. 
Accordingly  the  jealousy  with  which  the  consolidation  or  sale  of 


the  depot,  by  right  acquired  by  lease. 
They  connected  otherwise  by  their 
own  tracks.  These  breaks,  such  as 
they  were,  separated  parts  of  their 
own  roads,  and  not  the  roads  of  these 
parties,  from  one  another.  These 
methods  of  crossing  the  track  of  an- 
other road  and  the  river  do  not  ap- 
pear to  brealt  the  connection,  between 
the  two  roads,  within  the  meaning 
of  these  statutes;  and  these  lines  are 
found  upon  the  evidence  of  this  sit- 
uation and  these  circumstances,  as  a 
matter  of  fact,  to  have  been  connect- 
ed and  continuous."  A  deed  of  a  rail- 
road to  a  railroad  company  may  be 
subject  to  a  condition  subsequent 
which  upon  breach  may  enable  the 
grantor  to  retake  possession  and  title. 
Schlesinger  v.  Kansas  City,  etc.  Ry., 
152  U.  S.  444  (1894).  Where  the 
lessee  of  a  railroad  contracts  with 
another  company  by  which  the  latter 
operates  the  road  and  collects  the  in- 
come and  pays  the  expenses  and  fixed 
charges  and  turns  over  the  surplus  to 
such  lessee,  this  contract  is  an  op- 
erating contract  and  not  a  subletting. 
St.  Joseph,  etc.  R.  R.  v.  St.  Louis,  etc. 
Ry.,  135  Mo.  173  (1896).  In  a  stock- 
holders' suit  to  set  aside  a  consolida- 
tion on  the  ground  that  it  was  ultra 
vires  and  also  fraudulent  in  that  one 
company  controlled  the  other,  a  pre- 
liminary injunction  will  not  be  grant- 
ed if  the  consolidation  has  already 
been  completed.  Stevens  v.  Missouri, 
etc.  Ry.,  106  Fed.  Rep.  771  (1901). 
A  traffic  contract  providing  for  a  re- 
duction of  rent  in  case  a  lower  rent 
should  be  paid  by  other  companies 
does  not  entitle  the  party  to  a  re- 
duction where  for  many  years  after 
other  railroad  companies'  have  used 
the  property  no  reduction  has  been 
claimed  and  such  use  by  other  rail- 
roads was  paid  for  on  a  different  basis. 
Chicago,  etc.  Ry.  v.  Hannibal,  etc. 
By.,   110   Fed.   Rep.   599    (1901).     A 
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constitutional  prohibition  ,  against 
the  consolidation  of  competing  rail- 
roads does  not  apply  to  terminal 
or  belt  line  railroads.  State  v.  Ter" 
minal  Ass'n,  182  Mo.  284  (1904). 

Montana:  A  lease  of  one  compet- 
ing line  to  another  is  legal  if  the 
statutes  authorize  leases.  A  con- 
stitutional provision  against  the  con- 
solidation of  competing  railroads 
does  not  prevent  a  lease  of  one  com- 
peting railroad  to  another.  State  v. 
Montana  Ry.,  21  Mont.  221  (1898).  A 
statute  forbidding  the  officers  of  a 
mining  corporation  from  selling  its 
property  without  such  sale  being  ap- 
proved by  a  certain  proportion  of  the 
stock  at  a  meeting  of  the  stock- 
holders does  not  authorize  a  sale 
of  all  the  assets  of  a  prosperous 
mining  corporation  as  against  the 
dissent  of  minority  stockholders, 
where  such  sale  is  not  for  cash  but 
for  capital  stock  of  a  foreign  corpo- 
ration. Forrester  v.  Boston,  etc.  Co., 
21  Mont.  544   (189«). 

NeT)raslca:  In  Clarke  v.  Omaha,  etc. 
R.  R.,  4  Neb.  459  (1876),  where  two 
lines  had  been  projected  and  incorpo- 
rations had  and  survey  made,  a  con- 
tract of  the  president  to  sell  such 
rights  as  the  companies  had  to  a  new 
company  to  be  organized  was  held 
not  enforceable,  and  his  suit  to  en- 
force failed.  The  court  said  that  the 
statutes  of  Nebraska  authorizing 
sales,  consolidations,  etc.,  did  not 
apply  to  roads  not  yet  constructed. 
A  contract  for  the  sole  and  transfer 
of  the  property  and  franchise  of  a 
railroad  company  before  its  road  has 
been  completed  is  not  legal.  Clarke 
V.  Omaha,  etc.  R.  R.,  5  Neb.  314 
(1877).  In  State  i>.  Atchison,  etc.  R. 
R.,  24  Neb.  143  (1888),  the  court  held 
that  a  constitutional  prohibition 
against  a  consolidation  of  competing 
lines  prohibited  a  lease  of  competing 
lines;  also  that  a  statute  authorizing 
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railroads  had  been  guarded  against  was  relaxed.     Special  statutes 

were  passed  authorizing  sales  in  special  cases.     Then  general  stat- 

a  lease  of  one  road  to  another  -where  such  terms,  as  they  may  deem  prop- 
thereby  they  would  form  a  continu-  er,"  a  New  Hampshire  corporation 
ous  line  (Com.  Stat,  ch.  16,  §89,  and  may  lease  its  road  to  a  Massa- 
§  94)  did  not  authorize  a  lease  chusetts  railroad  corporation.  The 
■where  the  lessor's  line  was  between  lease  was  made  before  the  New 
the  two  lessee  lines  and  competed  Hampshire  road  was  completed.  A 
with  them,  even  though  all  three  lease  on  the  basis  of  a  proportion 
lines  ended  at  Lincoln,  Nebraska,  of  the  net  profits  of  the  comhined 
Upon  the  final  hearing  in  this  case,  poa,d  gives  no  claim  on  new  roads 
however  (38  Neb.  437—1893),  the  j,^!^.  ^j.  acquired  by  the  lessee, 
suit  failed  on  the  ground  that  the  March  v.  Eastern  R.  R.,  43  N.  H. 
state  had  not  proved  its  allegations,  g^^g'  ^gggj^  j^^^  ^.y^g^^  ^^^  ^j^  ^ 
In    Farmers'    L.     &    T^   Co^  v.     St  ^.^^  .^  ^^  ^^^^^^.^  ^^^  ^^^^^j.. 

Joseph,   etc.   R.  R.,   2   Fed.  Rep.   117  ,   ..         .  ..  .,       ,     .        . 

, „  '      ,  ,       .^,      ^  ri  dation  of  competing  railroads  in  vio- 

(1880),  a  lease  made  without  the  as-  ,  ..  .  ^r.  ^  .  ,  ,  ^  ,„-„  ^ 
sent  of  the  stockholders  as  required  ^^^^"'^  °^  ^^^^  ^""^  °^  ^^'^  ^'  l^^T.  to 
by  the  statutes  was  declared  void,  P'-^^^'^*  '•^'l'"^'^  monopolies,  the  act 
and  a  receiver  of  the  lessee  was  or-  itself  allowing  any  citizen  to  file 
dered  to  pay  only  a  reasonable  sum  ^uch  a  bill.  Currier  v.  Concord  R. 
for  the  past  use  of  the  railroad.  In  K-  ^8  N.  H.  321  (1869).  A  statute 
Peters  v.  Lincoln,  etc.  R.  R.,  12  Fed.  authorizing  railroad  companies  to 
Rep.  513  (1881);  s.  c,  14  Fed.  Rep.  Pur^iase  a  railroad  at  foreclosure 
319  (1882),  a  lease  was  declared  void  ^^^^  extends  the  right  to  foreign  as 
for  the  same  reason.  Even  though  a  ■"'^11  as  domestic  corporations.  The 
Nebraska  railroad  corporation  sells  '^'^'^^  declined  to  consider  whether 
all  its  property  to  an  Illinois  rail-  ^he  charter  of  the  foreign  corpo- 
road  corporation  in  exchange  for  nation  gave  it  the  power  to  pur- 
stock  of  the  latter,  which  Is  issued  to  ^^liase.  A  statute  authorizing  any 
the  stockholders  of  the  former,  the  "railroad"  to  purchase  a  specified 
latter  does  not  thereby  become  a  Ne-  railroad  on  foreclosure  sale  author- 
braska  corporation,  preventing  the  re-  ^^^^  *^°  °''  ™°''^  railroads  to  join  in 
moval  of  cases  to  the  federal  court.  P'i'^<=liasing  the  railroad  and  owning 
Walters  v.  Chicago,  etc.  R.  R.,  104  "'^'^  operating  it  as  joint  owners.  A 
Fed.  Rep.  377  (1900) ;  aff'd,  186  U.  S.  lessor's  bill  to  declare  a  lease  Illegal, 
479.  Power  to  construct  gives  power  brought  three  years,  after  the  lease 
to  purchase.  City  of  Lincoln  v.  Lin-  "*"^  made,  will  fail.  The  lessor  is  es- 
coln  St.  Ry.,  93  N.  W.  Rep.  766  (Neb.  topped.  Three  years'  delay  by  a 
1903).  stockholder  in  complaining  of  an  al- 
New  Hampshire:  Where  the  lessor  l^sed  ultra  vires  lease  is  fatal.  The 
company  is  to  receive  a  proportion  of  carrying  on  of  another  action  in- 
the  net  profits  as  rent,  and  the  lessee  'volving  the  same  principle  of  law  is 
is  misapplying  that  proportion  in  col-  ^'^  excuse.  Under  a  statute  author- 
lusion  with  the  board  of  directors  izing  railroad  companies  "operating" 
of  the  lessor,  a  stockholder  in  the  a  railroad  to  take  a  lease  of  another 
lessor  may  compel  an  accounting,  railroad,  a  company  which  owned  an 
March  v.  Eastern  R.  R.,  40  N.  H.  548  undivided  one-half  of  a  railroad,  and- 
(1860).  Under  a  power  to  lease  "to  was  operating  it  jointly  with  the 
such  person  or  corporation,  and  upon  owner  of  the  other  half,  "operates"  a 
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utes  began  to  be  enacted  to  the  same  effect,  nntil  to-day  there  are 
few  states  in  the  Union  which  do  not  have  general  statutes  author- 


railroad  within  the  meaning  of  the 
statute.  The  lessor  cannot  maintain 
a  bin  in  equity  to  cancel  a  lease  be- 
cause the  lessee  has  silblet  the  road 
contrary  to  the  covenants  of  the 
lease.  The  remedy  Is  at  law.  Under 
a  writ  of  entry  the  lessor  may  obtain 
possession.  Boston,  etc.  R.  R.  v. 
Boston,  etc.  R.  R.,  65  N.  H.  393 
(1888).  Where  one  railroad  has  for 
a  long  time  leased  the  road-bed, 
rolling-stock,  and  equipments  of  an- 
other railroad,  it  cannot  avoid  pay- 
ment for  such  use  by  setting  up  that 
the  contract  was  illegal.  Not  even  a 
statute  prohibiting  the  consolidation 
of  competing  lines  will  defeat  a  re- 
covery for  past  use.  A  contract  be- 
tween rival  and  competing  lines  to 
prevent  competition  is  legal  if  rates 
are  not  unreasonably  raised.  Under 
a  statute  prohibiting  the  leasing  of 
competing  lines  one  to  the  other, 
leases  of  that  nature  existing  prior 
to  the  statute  are  thereby  rendered 
illegal  and  void  as  to  the  future.  The 
lessee,  however,  must  account  for 
sums  due,  after  such  statute,  to  the 
lessor.  Manchester,  etc.  R.  R.  v.  Con- 
cord R.  R.,  66  N.  H.  100  (1899).  In 
Jones  V.  Concord,  etc.  R.  R.,  67  N. 
H.  119  (1891);  s.  c,  67  N.  H.  234,  the 
court  said  in  regard  to  the  lease  of 
a  railroad  not  yet  constructed: 
"Whatever  may  be  the  practical  ef- 
fect of  a  conveyance  or  lease  of  a 
building  or  a  road  that  does  not 
exist,  the  corporate  power  of  hiring 
a  road,  like  the  power  of  hiring  a 
passenger  or  freight  station,  in- 
cludes the  power  of  making  an  execu 
tory  contract  for  a  lease  of  a  road  or 
building  to  be  constructed  within  a 
time  or  in  a  place  or  manner  or  form 
prescribed  by  the  contract."  As  to 
the  power  of  a  railroad  corporation 
to  mortgage  its    railroad,   see    §  780, 
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supra.  As  to  the  power  of  one  com_- 
pany  to  buy  the  stock  of  another 
company,  see  §  315,  supra.  Where 
two  companies  are  consolidated  and 
their  stockholders  are  to  receive  new 
stock  in  exchange  for  old  stock,  such 
new  stock  to  be  of  four  different 
kinds  with  preferences,  any  increase 
of  capital  stock  of  the  consolidated 
company  must  be  offered  proportion- 
ately to  all  the  stockholders  making 
the  exchange,  irrespective  of  their 
preference.  Jones  v.  Concord,  etc.  R. 
R.,  67  N.  H.  119  (1891) ;  s.  c,  67  N. 
H.  234.  In  determining  the  value 
of  a  dissenting  stockholder's  stock 
which  is  condemned,  in  connection 
with  a  lease  in  accordance  with  the 
statute,  it  is  immaterial  that  the 
stock  three  years  prior  thereto  was 
worth  more,  but  that  on  account  of 
bad  management  its  value  had  dimin- 
ished, and  it  is  immaterial  that  three 
years  prior  thereto  a  lease  might 
have  been  made  at  a  higher  rental. 
The  market  value  of  the  stock  after 
the  lease  may  be  shown,  even  though 
the  condemnation  was  by  reason  of 
such  lease.  The  regular  market 
value  should  be  the  basis  of  the 
award.  Gregg  v.  Northern  R.  R.,  67 
N.   H.   452    (1893). 

New  Jersey:  In  Kean  v.  Johnson,  9 
N.  J.  Eq.  401  (1853),  a  stockholder 
enjoined  a  sale  of  the  road  owned  by 
his  company  to  another  company  un- 
der an  amendment  to  the  charter 
authorizing  the  sale,  but  providing 
that  stockholders'  rights  in  the  ven- 
dor company  should  not  be  affected. 
A  statute  authorizing  a  lease  of  an 
existing  railroad  is  unconstitutional 
as  against  dissenting  stockholders. 
They  may  prevent  the  lease.  A  stat- 
ute authorizing  a  lease  to  any  other 
railroad  "in  this  state  or  otherwise" 
does  not  authorize  a  lease  to  a, 
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izing  the  consolidation,  lease,  or  sale  of  connecting  lines  of  railroad. 
These  statutes,  of  course,  vary  largely  in  their  terms  and  liberality. 

foreign    railroad.       Qucere,    whether  was  held  liable  for  the  rent  on  the 
power  to  lease  to  a  connecting  road  ground    that   this   was    not    a    mere 
authorizeei  a  lease  to  a  road  connect-  lease   of  an   existing   road,   but  the 
ed  only  by  an  intervening  road  and  road  has  been  built  under  an  express 
bridge.       Black     v.     Delaware,     etc.  contract  that  the  lessee  would  take  a 
Canal    Co.,    24    N.    J.    Bq.    455,    475  lease  and    guarantee    certain    bonds. 
(1873),     rev's    22     N.     J.     Eq.     130  Being   an    executed   ultra  vires   con- 
(1871).     (See  Mowrey  v.  Indianapo-  tract,  the  lessee  could  not  repudiate, 
lis,  etc.  R.  R.,  4  Biss.  78    (1866);   s.  In  Bell  v.  Pennsylvania,  etc.  R.  R.,  10 
c,   17  Fed.   Cas.   930,  criticising  this  Atl.  Rep.  741   (N.  J.  1887),  the  court 
decisiioh.)     In  Mills  v.  Central  R.  R.,  held  that,  after  foreclosure  had  been 
41   N.   J.   Eq.  1    (18S6),  it  was  held  commenced  on  a  mortgage  given  by 
that  a  single  stockholder  might  en-  a  consolidated  company,  a  stockholder 
join   a   lease   of  the   railroad   of   his  in   one   of   the  old   companies   could 
company  to   another  company  under  "^"t  attack  the  existence  of  the  con- 
an  amendment  to  the  charter  author-  solidated    company    on    the    ground 
izing  such  lease.    The  court  held,,  al-  ^^^  ^^^  of  the  old  companies  never 
so,  that  power  to  merge  or  consoli-  legally  existed.     Only  the  state  could 
date   does   not   give   power  to   lease.  ^°  that.     A  lease  by  a  domestic  rail- 
Power  to  take  a  leas©  does  not  give  road    company   of   its   railroad    to    a 
power  to  give  a  lease.    Three  months'  foreign    railroad    corporation    is    il- 
delay   after   the   lessee   took   posses-  legal,     especially     where     it     is     ex- 
sion  is  not  laches  on  the  stockhold^  Pressly   prohibited    by   statute.     The 
er's  part  in  commencing  suit.     The  court  will  enjoin  the  lease  upon  the 
court    cannot    compel     a     dissenting  application    of    the    attorney-general, 
stockholder  to  take  the  value  of  his  where  the  effect  of  the  lease  would 
stock   and    thus   allow    the    lease   to  ^^   to   create   a   combination    in   the 
stand.      In    Camden,    etc.    R.    R.    v.  transportation  of  coal  and  to  destroy 
May's  Landing,  etc.  R.  R.,  48  N.   J.  competition    in   production   and   sale. 
L.  530   (1886),  a  lessee  of  a  railroad  Stockton  v.  Central  R.  R.  of  N.  J.,  50 
after    paying    rent    for    eight    years,  N.  J.  Eq.  52    (189'2).     In  Thomas  v. 
repudiated   the  lease  as  ultra  vires.  Railroad  Co.,  101  U.  S.  71  (1879),  the 
discontinued  operating  the  road,  and  leading  case  in   America  on  the   in- 
refused  to  pay  rent.    The  lessor  sued  validity   of    a    railroad    lease    made 
for  the  rent.    The  charter  of  the  les-  without    authority,    the    court    held 
sor  road  provided  that. the  company  that  power  to  contract  for  the  mut- 
was  authorized  to  lease  its  railroad  ual  transfer  of  goods  and  passengers 
to,    or    consolidate   with,    any    other  over  each  other's  road  did  not  give 
railroad    company,   which   is    hereby  power   to   lease.     An   amendment   to 
authorized  to  take  such  lease  and  op-  the  charter  limiting  the  fares  which 
erate  the  same.     The  court  said  this  the    company    or    its    lessees    might 
provision  would  give  sufficient  power  charge    is   not   a   ratification    of   the 
to   the  lessee,  but  the  act  was   un-  lease.     Where   the   lessors   have   re- 
constitutional  because   its.   title   was  sumed  possession  and  past  rent  has 
deficient.     Power  to  construct  a  road  been  paid,  no  more  rent  can  be  col- 
gives  power  to  purchase  or  lease  a  lected  on  such  an  ultra  vires  lease 
road  on  the  same  route.    The  lessee  Although   a  stockholder  may  enjoin 
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Some  allow  any  railroad  to  consolidate  with  or  lease  or  sell  to  any- 
other.     Some  allow  it  only  with  a  connecting  line.     Sometimes  the 


a  consolidation  of  his  company  with 
another  under  a  statute  passed  after 
the  incorporation,  the  object  of  the 
consolidation  being  different  from 
that  of  the  original  corporation,  yet 
where  the  stockholder  delays  apply- 
ing to  the  court  for  nearly,  a  year, 
and  in  the  meantime  the  consolidated 
company  has  borrowed  money  and 
given  mortgages,  and  such  mortgages 
are  about  to  be  foreclosed,  the  com- 
plaining stockholder  is  guilty  of 
laches  and  his  remedy  is  barred. 
Kabe  v.  Dunlap,  al  N.  J.  Bq.  40 
(1893).  As  to  the  power  of  a  rail- 
road corporation  to  mortgage  its  rail- 
road, see  §  780,  supra.  As  to  the 
power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  315, 
supra.  The  case  of  Wilson  v.  Trenton, 
etc.  Ry.,  56  N.  J.  Eq.  783  (1898),  in- 
volved a  transaction  where  two  street 
railways  were  consolidated,  and  the 
stockholders  in  one  were  to  receive 
share  for  share,  and  the  stockholders 
in  the  other  company  were  to  re- 
ceive fourteen  shares  of  consolidated 
stock  for  one  share  of  the  old  stock. 
AVhere  several  street  railway  com- 
panies consolidate  and  then  the  con- 
solidated company  consolidates  with 
still  other  companies,  the  last  con- 
solidation is  legal,  even  though  the 
first  consolidation  was  defective  in 
that  some  of  the  companies  had  no 
power  to  consolidate.  A  consolida- 
tion of  street  railway  companies  un- 
der the  general  railroad  act  is  legal. 
In  re  Trenton,  etc.  Ry.,  47  Atl.  Rep. 
819  (N.  J.  1900).  A  dissenting  stock- 
holder may  enjoin  a  New  Jersey 
street  railway  company  from  selling 
its  street  railway  in  Washington  to  a 
street  railway  company  in  Washing- 
ton in  exchange  for  stock  of  the  lat- 
ter, unless  such  sale  Is  made  in  con- 
nection with  dissolution  proceedings. 


Coler  V.  Taooma  Ry.  etc.,  54  Atl.  Rep. 
413  (N.  J.  1903).  A  lease  will  not 
be  set  aside,  even  though  a  majority 
of  the  directors  of  the  lessor  are  are 
interested  in  the  lessee,  and  even 
though,  after  the  lease  was  made, 
they  became  stockholders  and  direc- 
tors of  the  lessee,  it  being  shown 
that  the  lessor  had  a  floating  and 
bonded  debt  and  had  no  funds,  and 
had  never  paid  a  dividend,  and  that 
as  a  result  of  the  lease  the  stock  ad- 
vanced fifty  per  cent,  in  value,  and 
the  complaint  is  not  made  until 
eighteen  months  after  the  lease  was 
made.  Bickinson  v.  Consolidated, 
etc.  Co.,  114  Fed.  Rep.  232  (1902). 
Where  the  power  to  lease  exists;  such 
lease  may  be  for  nine  hundred  and 
ninety-nine  years,  and  it  is  imma- 
terial that  this  is  practically  a  sale. 
Dickinson  v.  Consolidated  Traction 
Co.,  119  Fed.  Rep.  871  (1903).  Where 
a  gas  company  leases  its  business  to 
another  company  and  they  both  join 
in  applying  for  on  injunction  to  pre- 
vent interference  with  their  business, 
the  validity  of  the  lease  will  not  be 
considered.  Public  Service,  etc.  v.  De 
Grote,  62  Atl.  Rep.,  66  (N.  J.  1905) 
In  the  case  McCarter  v.  Vlneland, 
etc.  Co.,  65  Atl.  Rep.  1041  (N.  J. 
1907),  it  appears  that  at  a  foreclosure 
sale  of  a  gas  company  in  1884  the 
property  was  purchased  by  an  indi- 
vidual who  operated  it  for  about  six 
years  when  it  was  turned  over  to  a 
corporation  organized  under  the  gen- 
eral act  and  not  under  the  gas  com- 
pany act.  The  court  held  that  such 
a  corporation  might  be  enjoined  by 
extending  its  system  into  a  territory 
which  was  claimed  by  a  gas  corpo- 
ration. Where  on  a  receiver's  sale  of 
property  and  franchises  of  a  gas- 
light company,  an  individual  pur- 
chases, he  must,  under  the  New  Jer- 
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words  of  the  statute  are  so  vague  or  ambiguous  that  they  are  capa- 
ble of  various  constructions.     All  these  peculiarities  of  this  class  of 


sey  statute,  organize  a  company  to 
operate  the  works,  and  a  sale  by  him 
to  an  individual  conveys  nothing, 
such  sale  not  being  expressly  au- 
thorized by  statute.  McCarter  v. 
Vineland,  etc.  Co.,  70  Atl.  Rep.  177 
(N.  J.  1908). 

New  Mexico:  In  Southern  Pac.  Ry. 
V.  Bsqulbel,  4  N.  Mex.  337  (1889), 
the  court  held  that  power  to  mort- 
gage did  not  give  power  to  sell,  and 
power  to  consolidate  did  not  give 
power  to  sell,  where  the  act  expressly 
said  that  upon  consolidation  all 
rights  and  property  should  vest  in 
the  company  whose  charter  contained 
this  power. 

New  York:  A  corporation  at  com- 
mon law  has  no  power  to  form  a  part- 
nership or  consolidate  with  another 
corporation.  New  York,  etc.  Canal 
Co.  V.  Fulton  Bank,  7  Wend.  415 
(1831).  In  1839  the  legislature  au- 
thorized "any  railroad  corporation 
to  contract  with  any  other  railroad 
corporation  for  the  use  of  their  re- 
spective roads,  and  thereafter  to  use 
the  same  in  such  manner  as  may  be 
prescribed  in  STich  contract."  (L. 
1839,  ch.  218,  §  1.)  This  meagre  stat- 
ute was  the  basis  of  leases  of  rail- 
roads in  New  York  state  for  over 
fifty  years.  It  was  re-enacted  in 
the  Revision  of  1890.  The  franchises 
and  property  of  a  railroad  may  be 
purchased  by  an  individual  on  fore- 
closure sale  and  transferred  by  him 
to  a  new  corporation.  Parker  ■;;. 
Blmira,  etc.  R.  R.,  165  N.  Y.  274 
(1901).  "Where,  under  a  lease  of  all 
its  property  made  by  one  corporation 
to  another  (such  as  a  lease  of  its 
plant  by  one  gas-light  company  to 
another)  beyond  the  powers  of  the 
lessor,  the  lessee  has  lOccupied  and 
used  the  property  and  discharged 
all  the  lessor's  obligations  to  the  pub- 
lic, without  intervention  by  the  state, 


and  possession  has  been  restored  to 
the  lessor  and  the  contract  termi- 
nated as  to  the  future,  the  lessee  is, 
as  between  the  parties,  bound  by  the 
contract  so  long  as  he  remained  in 
possession,  and  recovery  of  the  past- 
due  rent  for  that  period  may  be  ob- 
tained by  action  on  the  lease,  al- 
though the  lease  may  be  void  as  to 
the  public.  Bath  Gas-light  Co.  v. 
Claffly,  151  N.  Y.  24  (1896).  In  Flynn 
V.  Brooklyn  City  R.  R.,  9  N.  Y.  App. 
Div.  26«  (1896),  a  street  railroad  was 
leased  to  another  street  railroad  on  a 
guaranty  of  ten  per  cent,  dividends 
on  the  capital  of  the  former,  the 
stockholders  of  the  former  being  also 
given  the  right  to  purchase  at  the 
rate  of  fifteen  cents  on  the  dollar  the 
stock  of  a  third  corporation  which 
was  to  own  the  stock  of  the  second, 
the  lessee  corporation.  A  stockholder 
of  the  lessor  corporation  brought 
suit  to  set  aside  the  lease  as  illegal, 
but  the  court  held  that  under  the 
statutes  of  New  York  the  lease  was 
legal,  two  thirds  of  the  stock  having 
approved  of  the  same.  But  see  same 
case  in  158  N.  Y.  493  (1899).  In 
Beveridge  v.  New  York  Bl.  R.  R.,  112 
N.  Y.  1,  21,  23  (1889),  the  court  held 
that  the  directors  might  make  a 
lease  under  this  statute.  The  court 
said:  "We  do  not  think  the  con- 
currence of  stockholders  to  be  an  es- 
sential condition  to  the  validity  of  a 
lease  by  a  railroad  corporation  of  its 
road  to  another  railroa-d  corporation. 
.  .  .  The  power  to  make  it  is,  like 
all  other  general  powers  of  manage- 
ment, lodged  in  the  directors."  The 
directors  may  also  modify  the  lease. 
In  People  v.  O'Brien,  111  N.  Y.  1,  64 
(1888),  it  was  held  that  although  the 
leasing  of  competing  lines  was  not 
permitted,  yet,  where  only  part  of 
two  street  railroads  were  competing 
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statutes  have  given  rise  to  much  litigation.     The  cases  on  this  sub- 


roads,  the  parts  not  competing 
might  be  leased  one  to  the  other.  A 
lease  of  a  railroad,  a  part  of  which 
was  constructed'  and  a  part  not 
yet  commenced,  was  involved  in  At- 
lantic, etc.  R.  R.  V.  Johnson,  134  N. 
Y.  375  (1&92),  but  the  court  refused 
to  pass  upon  its  legality,  that  being 
unquestioned.  A  subscriber  for  stock 
who  has  paid  ten  per  cenit.,  cannot 
sue  a  consolidated  company,  into 
which  his  company  has  been  merged, 
for  a  certificate,  even  though  the  ar- 
ticles of  consolidation  provide  for  the 
issue  of  one  share  of  the  latter  com- 
pany for  every  two  shares  of  the  old 
company,  unless  he  has  first  demand- 
ed the  certificate  and  has  offered  to 
pay  the  remaining  ninety  per  cent., 
or  asks  for  a  certificate  of  stock  not 
paid  up.  Babcock  v.  Schuylkill,  etc. 
R.  R.,  133  N.  Y.  420  (1892).  A  parol 
agreement  whereby  one  road  builds  a 
connection  with  another  road  on  the 
grounds  of  the  latter  under  a  statute 
authorizing  roads  to  intersect,  join, 
and  unite  their  railroads  is  void  by 
the  statute  of  frauds  and  may  be  re- 
pudiated at  any  time,  even  though 
rent  has  been  paid  for  a  long  time. 
Port  Jervis,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  132  N.  Y.  439  (1892). 
Where  a  proposed  consolidation  is  at- 
tacked by  a  stockholder,  a  prelimi- 
nary injunction  granted  so  as  not  to 
render  useless  the  whole  suit  in  case 
it  is  successful  will  not  be  disturbed 
by  the  court  of  appeals.  Young  v. 
Rondout,  etc.  Co.,  129  N.  Y.  57  (1891). 
In  Day  v.  Ogdensburgh,  etc.  R.  R., 
107  N.  Y.  129  (1887),  it  was  held 
that  under  this  statute  a  New  York 
railroad  company  might  take  a  lease 
of  a  Vermont  railroad.  The  con- 
tract to  make  a  lease  was  made  be- 
fore the  Vermont  road  was  construct- 
ed. The  lease  itself  was  made  after 
the  construction  was  completed.  In 
Woodruff  V.  Erie  Ry.,  93    N.    Y.  609 


(1883),  the  court  held  that,  whether 
a  lease  of  a  railroad  was  legal  or  not 
under  the  above  statute,  an  assignee 
of  the  lease  could  not  refuse  to  pay 
rent  on  that  ground.  A  railroad  cor- 
poration organized  to  construct  and 
operate  a  road  may  purchase  an 
existing  road  instead  of  constructing 
a  new  one.  Resort  need  not  be  had 
to  a  company  reorganized  under  the 
statutes.  People  t>.  Brooklyn,  etc.  R. 
R.,  89  N.  Y.  75  (1882).  In  Troy, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  86  N. 
Y.  107  (1881),  the  court  held  that  a 
lease  of  that  part  of  a  road  which  had 
been  taken  up  was  invalid,  and  that 
another  company  might  proceed  to 
construct  a  new  road  on  the  road-bed. 
The  lease  was  also  invalid  as  being 
of  a  road  not  completed.  Where  a 
road  by  the  charter  is  to  be  com- 
menced within  a  certain  time,  but 
instead  of  that  the  company  leases  a 
part  of  its  road  before  construction, 
and  the  lessee  is  to  do  the  construct- 
ing, this  is  not  a  compliance  with  the 
statute.  Re  Brooklyn,  etc.  R.  R.,  81 
N.  Y.  69  (1880).  In  Abbott  i>.  Johns- 
town, etc.  R.  R.,  SO  N.  Y.  27  (1880), 
the  court  held  the  lessor  liable  for 
an  accident  occurring  while  a  lessee 
was  in  charge,  the  lease  being  to  an 
individual,  which  was  not  authorized 
by  the  statute.  A  statute  requiring 
lessees  to  do  certain  things  does  not 
impliedly  authorize  leases.  In  Peo- 
ple V.  Albany,  etc.  R.  R.,  77  N.  Y. 
232  (1879),  where  the  state  sought  to 
forfeit  the  charter  of  a  railroad  com- 
pany because  it  had  leased  a  part  of 
its  line,  the  court  held  that  the  lessee 
was  entitled  to  apply  and  be  admit- 
ted as  a  party  defendant.  In  Be 
Prospect,  etc.  R.  R.,  67  N.  Y.  371 
(1876),  the  court  held  that  where 
one  railroad  has  power  to  consolidate 
with  any  other  (L.  1874,  ch.  448,  pp. 
591,  592),  this  gives  by  implication 
the  power  to  any  other  corporation 
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ject  are  given  in  full  in  tlie  notes  below.     A  few  of  their  most 
salient  features  may  be  summarized  as  follows: 

§  894.  Varicms  statutory  provisions  construed. — ^Where  one  rail- 
to  consolidate  with  the  former  com-  and  although  the  roads  were  parallel 
pany,  although  the  charter  of  the  lat-  and  competing.  A  statute  of  the 
ter  company  contains  no  such  power,  state  prohibiting  the  consolidation  of 
In  Fisher  v.  New  York,  etc.  R.  R.,  competing  lines  does  not  prevent  a 
46  N.  Y.  644  (1871),  a  lease  was  up-  leasing  of  competing  lines  under  the 
held  under  the  statute  of  1839,  and  a  statute  of  1839.  The  lessor  may 
consolidation  was  held  to  be  effected  guarantee  the  payment  and  agree  to 
where  the  lessee  afterwards  acquired  pay  and  guarantee  the  payment  of 
all  the  stock  of  the  lessor  and  then  the  interest  and  principal  of  $50,- 
flled  papers  under  the  statute  of  000,000  of  bonds  of  the  lessor,  $25,- 
1S55,  ch.  517.  Where  a  corporation  000,000  to  go  to  the  holders  of  old 
sells  or  leases  all  its  property  to  an-  mortgage  bonds  upon  which  foreclos- 
other  corporation  which  the  majority  ure  was  had,  and  $25,000,000  for  im- 
of  the  stockholders  of  the  former  provements.  A  stockholder's  suit  to 
corporation  own  or  control,  the  con-  enjoin  the  above  transaction  failed, 
tract  is  not  illegal  in  itself,  but  it  The  court  also  held  that  a  railroad 
will  be  scrutinized  carefully  by  the  company  having  statutory  power  to 
court,  and,  if  unfair,  will  be  set  aside,  extend  the  period  of  its  existence 
Mumford  v.  Ecuador,  etc.  Co.,  Ill  may  make  a  lease  of  Its  railroad  for 
Fed.  Rep.  639  (1901).  Even  though  a  period  of  time  extending  beyond 
a  railroad  purchases  the  stock  of  the  duration  of  its  charter,  and  such 
another  railroad  in  violation  of  the  lease  is  valid  and  binding  upon  the 
charter  of  the  former,  yet,  if  subse-  company  for  at  least  the  period  of 
quently  the  legislature  passes  a  law  its  existence.  Gere  v.  New  York 
authorizing  any  corporation  to  pur-  Central,  etc.  R.  R.,  19  Abb.  N.  C.  193 
chase  and  own  the  stock  of  other  (1885).  See  also  §§  641,  642,  supra. 
corporations,  the  illegality  of  the  In  Central,  etc.  R.  R.  v.  Twenty- 
above-mentioned  purchase  is  cured,  Third  St.  R.  R.,  54  How.  Pr.  168,  183 
and  the  disability  to  hold  such  stock  (Supr.  Ct,  Sp^  T.,  1877),  a  lease  of 
is  removed,  there  being  no  longer  one  horse  railroad  to  another  was 
any  statute,  rule  of  law,  or  principle  upheld  under  the  act  of  1839.  Where 
of  public  policy  forbidding  such  pur-  the  statute  authorizing  consolidation 
chase.  In  re  Buffalo,  etc.  R.  R.,  37  specifies  that  the  consolidated  capital 
N.  Y.  Supp.  1048  (1896),  involving  stock  shall  not  be  more  than  the 
the  same  transaction  as  was  involved  "fair  aggregate  value"  of  the  proper- 
in  Milbank  v.  N.  Y.  etc.  R.  R.,  64  ty,  a  stockholder  may  enjoin  a  con- 
How.  Pr.  20.  In  Gere  v.  New  York,  solidation  whose  capital  stock  is  far 
etc.  R.  R.,  19  Abb.  N.  Cas.  193  (Supr.  in  excess  of  a  fair  value  of  the 
Ct.,  Sp.  T.,  1885),  the  validity  of  the  property.  Langan  v.  Francklyn,  20 
lease  of  the  West  Shore  Railroad  to  N.  Y.  Supp.  404  (1892).  A  railroad 
the  New  York  Central  &  Hudson  company  cannot  lease  Its  road  and 
River  Railroad  Company  was  upheld,  franchise  to  an  individual  in  such 
although  the  lease  was  for  four  hun-  wise  as  to  relieve  itself  from  its 
dred  and  seventy-five  years,  while  obligation  to  the  public,  unless  the 
the  corporate  existence  of  the  lessor  legislature  consents.  Durfee  v.  Johns- 
was   to   be  6nly  one   hundred   years,  town,  etc.  R.  R.,  71  Hun,  279   (1893) 
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road  corporation  has  express  power  to  consolidate  with  or  buy  an- 

See  27  N.  Y.  App.   Div.   376    (1898).    And    even    though    the    preliminary 
A   lease   of   a    bridge   to    a    railroad     contract    provided    for    the    acquisi- 
company,  :by  which   bridge  the  com-    tion   of   a   certain    company,    yet,    if 
pany   goes  farther   than   its   charter    the    consolidated    company    acquires 
provides,  is  ultra  vires.    The  bridge    practically   all   the   stock   and   bonds 
company  may  have  the  contract  can-    of  that   company,   the  party  turning 
celed,    but    cannot    collect    for    past    ^^   securities    cannot    withdraw,    and 
use.    Union  Bridge  Co.  v.  Troy,  etc.    especially  cannot  reclaim  the  securi- 
R.    R.,    7    Lans.    240    (1872).    Where    ties  as  against  a  transferee  in  good 
the  charter  gives  the  company  power    faith  who  had  no  notice  of  personal 
to  take  a  lease  of  any   "connecting"    representations.     Jewell   v.   Mclntyre, 
road,  an  intersecting  road   is  a  con-    62  N.  Y.  App.  Div.  396  (1901).  Under 
necting  road  at    the   terminus.       "It    ^^^   old   New   York   statute   of   1839, 
is  enough  that  they  are  united  so  as    authorizing   a   lease   of   one   railroad 
to  be  capable  of  forming  continuous    *o  another,  a  railroad  which  had  con- 
lines."     The  fact  that  they  are  com-    structed  but  a  part  of  its  line  had  no 
peting    roads    is     no     objection,    not    right   to   enter   into   a  contract  witk 
even    though    a    general    statute    on    another    railroad     company    to     con- 
consolidations   excepts  from  its  pro-    struct  the  balance  of  the  line  for  the 
visions    all    competing    roads.     Wal-    benefit  of   the   second   company,   the 
lace  V.   Long  Island  R.   R.,   12   Hun,    entire    expense    to    be    paid   by     the 
460    (1877).     In   New  York  one  rail-    second  company  and  an  annual  rental 
road  may  be  leased  to  another.'    Fisher    of    $1   to   be   paid   therefor.    A   rail- 
V.  Metropolitan  El.  Ry.;  34  Hun,  433    road  has  no  right  to  construct  only  a 
(18S5).   Where   the    articles   of   asso-    part   of   its  line  in   such  a   manner, 
ciation    of    an    unincorporated    joint-    Brooklyn,   etc.  R.  R.   v.  Long  Island 
stock    association    authorize    dissolu-    R-  R-,  72  N.  Y.  App.  Div.  496  (1902). 
tion  at  any  time  upon  the  vote  of  a    A  lease  of  the  entire  street  railway 
majority  in  interest,  such  dissolution    system  of  New  York  city  to  a  new 
may  be  had,  although  it  is  for  the    company  organized  for  that  purpose, 
purpose  of  transferring  all  the  assets    no   cash   being   paid,    but   seven   per 
to  a  foreign  corporation  for  stock  of    cent,   dividends    guaranteed    on   the 
the    latter,    the     privilege,     however,    stock  of  the  lessor  company,  is  legal 
being  given   to   each   stockholder  to    under  the   New   York  statute,   there 
receive  payment  in  cash  on  the  basis    being  no   proof   that  the  seven   per 
of  a  certain  valuation  of  the  assets,    cent,    dividend    was    grossly    inade- 
which  valuation  is  fair  and  adequate,    quate.    The  fact  that  the  stockhold- 
Francis  v.  Taylor,  31  N.  Y.  Misc.  Rep.    ers    of    the     lessor    were     given  the 
187     (1900).     Where    a   person    has    option  to  subscribe  for  stock  in  the 
turned  in  securities  under  a  plan  of    company  that   controlled    the  lessee 
consolidation    which    states   the  ag-    would  not  invalidate  the  transaction, 
gregate  capacity  of  properties  which    Content  v.  Metropolitan,  etc.  Ry.,  37 
it  is  proposed  to  acquire,  or  so  many    N.    Y.    Misc.    Rep.     618      (1902).     A 
of  them  as  the  organizers  may  deem    preliminary    injunction     against    an 
best,    the    party    cannot    withdraw,    alleged  fraudulent  lease  of  a  railroad 
where  the  plan  has  been  carried  out,    should   not    be    granted    where  the 
even   though   less   than    half   of   the    lease  has  already  been  executed  and 
properties  have  been  actually  acquired,    delivery    made.       Content   v.    Metro- 
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other  corporation,  the  latter  is  thereby  given  by  implication  the 

may  be  refunded  at  a  low  rate  of  in- 
terest, and  a  lona  fl.de  controversy 
arises  as  to  who  is  entitled  to  the 
saving,  and  a  compromise  is  effected 


polltan,  etc.  R.  R.,  73  N.  Y.  App. 
Div.  230  (1902).  A  traffic  contract 
by  which  one  company  guaranteed  a 
fixed  income  from  business  to  an- 
other company  may  be  assigned  as 
collateral  to  a  mortgage,  and  the 
issue  of  bonds'  thereunder  will  not 
be  enjoined  on  the  ground  that  it 
is  practically    a     mortgage    on    the 


and  approved  by  a  majority  in  inter- 
est of  the  stockholders  at  a  meeting 
called  for  that  purpose,  the  fact  that 
a  majority  of  the  directors  of  the  les- 
sor are  also  directors  of  the  lessee, 
does  not  invaiidate  the  compromise, 


guaranteeing  company,   inasmuch   as    .^  ^j^^^.^  ^^^  ^^  ^^^^^^  ^^^^^      (3^,^^. 
the   contract   is   not   negotiable   and 
bona   fide   purchasers   of   the   bonds 
are  not  protected  against  defenses  to 
the    contract     itself.     Kissel  v.  Chi- 
cago, etc.  R.  R.,  44  N.  Y.  Misc.  Rep. 
156  (1904).      The  board  of  directors 
may  at  the  expense  of  the  corpora- 
tion  publish  and    also  issue    to  the    rate   of  interest,   the   lessor   was   en- 
stockholders     notice    of    a     proposed    titled  to  the  saving.    Even  though  an 
scheme    of    consolidation    or    for    an    electric  light  company  has  no  power 
exchange  of  the  stock  for  stock  in  an- 
other   corporation,    even    though   the 
plan     is     not     consummated.       Ras- 
cover  V.  American  etc.  Co.,  135  Fed. 
Rep.  341   (1905).     A  stockholder  can- 
not object  to  a  lease  as  being  ultra 
vires,  where  he  has  accepted  pecun- 
iary   benefits    thereunder,     such     as 
selling  the  privilege  to  subscribe  for 
stock,  the  lease  not  being  prohibited 
by    statute    nor   ■evil    in    itself.    The 
court  said:     "Whether  his  conduct  in 
so   doing   constitutes   an   estoppel   in 
the   strict  sense   of  that  term,    or  a 
quasi-estoppel,   as   Mr.    Bigelow   puts 
it,  or  be  denominated  merely  an  ac- 
quiescence or  an  election,  or  the  as- 
sumption  of  a   position   inconsistent 
with   an   attack,   makes   no   essential 
difference  here."     Wormser  v.  Metro- 
politan   Street    Ry.,    184    N.    Y.    83 
(1906).     A  statute   relative  to   rail- 
load  fares  applicable  to  ^any  corpora- 
tion   controlling    another    refers    to 
control   by    lease    or    otherwise,    and 
not  to  control  by  ownership  of  stock. 
Senior  v.  New  York,  etc.  Ry.,  Ill  N. 
Y.  App.  Div.  39    (1906).     Where  the 
bonds  of  a  lessor  railroad  become  due 
before   the   lease   expires,    and   they 
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nental  Ins.  Co.  v.  N.  Y.  etc.  R.  R., 
103  N.  Y.  App.  Div.  282  (1905).  In 
the  case  Continental  Ins.  Co.  v.  New 
York,  etc.  R.  R.,  187  N.  Y.  225  (1907), 
it  was  held  that  where  bonds  of  a 
lessor  railroad  could,  upon  their  be- 
coming due,  be  refunded  at  a  lower 


to   assign  its  franchise  to   construct 
and  operate  its  plant,  yet  if  it  does 
assign   it   to    an    individual    and    he 
then  assigns  it  to  a  corporation,  and 
the  latter  is  allowed  by  the  munici- 
pality  to   complete   and   operate   the 
plant,   the  assignment   is  legal,   and, 
moreover,  no  one  can  raise  a  question 
as  to  its  legality,  except  the  munici- 
pality itself.     Matter  of  Long  Acre, 
etc.    Co.,    117    N.    Y.    App.,    Div.    80 
(1907),    the   court    saying    (p.    87): 
"The  general   rule  that  a  special  or 
secondary     franchise    is     inalienable 
without    express     legislative     assent 
has  lost  practically  all  its  authority 
in  this  state.     From  early  days  rail- 
road  corporations   have   had   legisla- 
tive  authority   to  transfer   to   other 
railroad     corporations     the     special 
privilege  of  opeirating  the  road  .    .    . 
and  all  other  stock  corporations  were 
accorded  that  right.     .    .    .     The  re- 
laxation of  the  general   rule   is  un- 
doubtedly due  to  the  freedom   with 
which    corporate    charters    are    now 
given,  and  to  the  universal  recogni- 
tion of  the  property  nature  and  value 
of    special    franchises.       .    .    .     The 
reason   for  the   rule  against   aliena- 
tion of  such  a  frandiise  is  that,  by 
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power  to  consolidate  or  sell.^     Where  the  word  "railroad"  is  used 


divesting  itself  of  the  franchise,  the 
corporation  would  disable  itself  from 
discharging  the  public  duties  for 
which  it  had  been  chartered,  and  the 
public  has,  therefore,  been  considered 
as  entitled  to  forbid  such  a  trans- 
fer. When  a  charter  can  be  obtained 
by  merely  executing  and  filing  a 
certificate,  as  was  the  case  when 
the  Electric  Manufacturing  Company 
was  organized,  and  the  exercise  of 
the  special  franchise  carried  with  it 
the  public  obligation,  the  reason  for 
the  rule  largely  disappears,  especially 
where,  as  in  the  case  of  a  manufac- 
turing company,  the  sale  and  distri- 
bution of  electricity  was  only  a  part 
of  the  objects  for  which  the  company 
was  incorporated.  Whether  or  not  a 
special  franchise  be  availed  of,  and 
by  whom  it  is  availed  of,  is  solely  a 
question  of  public  concern."  Even 
though  an  electric  light  company  has 
sold  its  franchises  and  property  to 
an  individual,  no  one  but  the  state 
or  city  can  question  the  sale,  and  cer- 
tainly a  subway  company  cannot  on 
that  account  refuse  to  furnish  space 
in  its  subways.  "The  power  to  mort- 
gage its  franchise  would  seem  neces- 
sarily to  include  the  power  to  sell 
and  dispose  of  it,"  and  a  sale  of  its 
franchises  and  plant  by  an  electric 
light  company  is  not  void,  even  if  it 
is  voidable.  Moreover,  the  statutory 
power  to  "convey  real  and  persional 
property"  indicates  that  there  is  no 
objection  to  such  a  sale.  Matter  of 
Long  Acre,   etc.   Co.,   188  N.   Y.   361 


(1907).  As  to  consolidations  of 
street  railways,  see  also  §  915,  infra. 
As  to  one  company  buying  the  stock 
of  another  company,  see  §  314,  supra. 
North  Carolina:  The  lessee  of  a 
railroad  may  file  a  bill  to  establish 
his  title  where  such  title  is  about  to 
be  attacked.  Southern  Ry.  v.  North 
Carolina  R.  R.,  81  Fed.  Rep.  595 
(1897).  Unless  the  statutes  provide 
otherwise  the  purchaser  of  a  rail- 
road at  foreclosure  sale  may  be  a 
corporation  formed  under  the  laws 
of  another  state.  Central  Trust  Co. 
V.  Western  N.  C.  R.  R.,  89  Fed.  Rep. 
24  (1898).  Even  though  a  foreign 
railroad  corporation  purchases  a  rail- 
road at  the  foreclosure  sale,  without 
power  so  to  do,  yet  only  the  stats 
can  raise  that  objection.  Julian  v. 
Central  T.  Co.,  115  Fed.  Rep.  956 
(1902).  The  purchaser  at  foreclosure 
sale  may  be  a  foreign  railroad  eor- 
poration.  Julian  v.  Central  T.  Co., 
193  U.  S.  93  (1904),  enjoining  levy 
of  execution  in  James  v.  Western  N. 
C.  R.  R.,  121  N.  C.  523  (1897).  Chap- 
ter power  to  "farm  out"  the  right  of 
transportation  gives  the  right  to 
lease.  Hill  v.  Atlantic,  etc.  R.  R., 
55  S.  E.  Rep.  854  (N.  C.  1906).  Where 
by  the  terms  of  the  statute  authoriz- 
ing a  foreign  railroad  company  to 
purchase  a  railroad  within  the  state 
at  foreclosure  sale,  the  foreign  rail- 
road company  shall  thereby  become  a 
domestic  corporation,  such  statute 
has  that  effect  and  the  company  can- 
not   remove    a    case    to    the   United 


1  Be  Prospect,  etc.  R.  R.,  67  N.  Y. 
371  (1876);  New  York,  etc.  R.  R.  v. 
New  York,  etc.  R.  R.,  52  Conn.  274 
(1884).  Power  to  purchase  gives 
power  to  other  railroads  to  sell. 
Knoxville  v.  Knoxville,  etc.  R.  R.,  22 
Fed.  Rep.  758  (1884).  Cf.  Louisville, 
etc.  R.  R.  V.  Kentucky,  161  U.  S.  677, 
691  (1896).  Where  a  statute  author- 
izes motor-power  companies  to  lease 
the   property    of    passenger    railway 


companies,  the  latter  are  thereby 
given  by  implication  the  power  to 
make  such  lease  to  the  former. 
Pinkerton  v.  Pennsylvania,  etc.  Co., 
193  Pa.  St.  229  (1899).  Power  of 
a  railroad  corporation  to  take  a  lease 
of  connecting  railroads  gives  power 
to  such  connecting  railroads  to  make 
such  lease.  Huntting  v.  Hartford, 
etc.  Ry.,  73  Conn.  179   (1900). 
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in  the  statute  without  restricting  it  to  domestic  railroads,  it  includes 

States    Court  on  the   ground   of   Its  consolidation  of  competing  lines,  even 

being  a  citizen  of  another  state.  Car-  though    they    meet    at     one    point, 

olina,    etc.    Co.   v.    Southern   Ry.,    57  State  v.  Vanderbilt,  37  Ohio  St.   590 

S.  E.  Rep.  444    (N.  C.  1907).     As  to  (1882).     Where  the  lessor  refuses  to 

the  power  of  one  company  to  buy  the  appeal   from  a   decree   canceling  the 

stock  of  another  company,  see  §  314,  lease,    a   stockholder   may    intervene 


supra. 

Ohio:     In  Ohio,  etc.  R.  R.  v.  In- 
dianapolis, etc.  R.  R.,   5   Am.    L.  R. 


and  appeal.  Henry  v.  Jeanes,  47  Ohio 
St.  116  (1890).  A  sale  of  the  road 
under  statutes   existing   at   the   time 


(N.  S.)  733  (Cin.  Sup.  Ct.  1866),  in  a  subscription  was  made  is  valid  and 
regard  to  a  contract  whereby  a  for-  does  not  release  the  subscriber.  Arm- 
eign    railroad    corporation    was    au-    strong  v.  Karshner,  47  Ohio  St.  276 


thorized  to  lay  down  a  third  rail  and 
use  the  tracks  and   depot  of  a  do- 


(1890).     Where  a  railroad  company 
illegally  buys  from  an  individual  the 


niestic  railroad,  a  suit  of  the  latter    stock   of   another   railroad    company, 


for    specific    performance    failed.     A 
foreign   corporation   cannot  purchase 


and  pays  partly  in  cash  and  partly  by 
note,  and  the  note  is  paid  by  a  sale 


a  railroad  from  the  purchasers  at  a  of    the   stock    at   pledgee's    sale,    the 

foreclosure   sale,   unless   the   statutes  former  company  cannot  hold  the  in- 

of   the   state   expressly   authorize   it.  dividual  liable  for  the  money  so  paid. 

State  V.   Sherman,   22    Ohio   St.   411,  Both  parties  are  guilty    of  the   ille- 


433  (1872).  A  subscriber  to  stock 
cannot  defeat  an  action  to  collect  hia 
subscription    by   the   defense   that   a 


gality,  and  the  contract  being  ex- 
ecuted will  not  be  disturbed.  Cincin 
nati,   etc.  R.  R.   v.   M'Keen,   64   Fed, 


consolidation    has   taken    place   since    Rep.  36  (1894).    Power  to  consolidate 


he  subscribed.     The  statutes  author- 
izing the  consolidation  existed  when 


with    railroads    in    adjoining    states 
gives  an   Ohio  corporation   power  to 


the  subscription  was  made.    He  may,  consolidate   with    an    Indiana   oorpo- 

however,    question   the   regularity   of  ration    and    an    Illinois    corporation, 

the  consolidation.     Mansfield,  etc.  R,  Continental  Trust  Co.  v.  Toledo,  etc. 

R.  V.  Brown,  26  Ohio  St.  223   (1875).  R.  R.,  82  Fed.  Rep.  642   (1897)  ;'aff'd 

A  statute  authorizing  the  consolida-  in   Toledo,  etc.  R.  R.  v.   Continental 

tion  of  roads  "so  constructed   as   to  T.  Co.,  95  Fed.  Rep.  497   (1899).    Un- 

admit  the  passage  of  burden  or  pas-  der  the  Ohio  statute  one  of  the  terms 

senger   cars   over   any  two   or   more  of  a  consolidation  may  be  that  each 

of  such  roads  continuously,  without  constituent  company  shall  first  pay  its 

break  or  interruption,"  does  not  au-  debts  and  that  enough  of  the  stock  go- 

thorize  a  consolidation  of  companies  ing  to  any  such  company  shall  be  sold 

whose  termini  are  twenty-four  miles  to  pay  such  debts,  and   that  the  re- 

apart,    even    though    they    are    con-  mainder  of  the  stock  shall  be  distrib- 

nected    by    another    road,    which    is  uted  among  the  holders  of  the  pre- 

leased    in    perpetuity   to    one    of   the  ferred  and  common  stock  of  such  com- 

flrst-mentioned  roads.    "The  power  to  pany    in    proportion    to    the   relative 

lease   does  not  imply  the  power  to  value  of  such  preferred  and  common 

consolidate,   nor   does   the  power   to  stock.  An  unrecorded  pledgee  of  stock 

consolidate  imply  the  power  to  lease,  is  not  entitled  to  be  notified  of  pro 

but  these  powers  are  distinct  and  in-  ceedings  for  a  consolidation  with  an 

dependent."     A    statute    authorizing  other  company.    A  corporation  is  not 

the  consolidation  of  lines  which  can  liable  to  an  unrecorded  pledgee  of  its 

carry   freight   and   passengers    "con-  stock,  even  though  a  consolidation  is 

tmuously      does    not    authorize    the  brought  about  and  the  new  stock  is- 
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foreign  railroad  corporations  as  well.^     A  railroad  corporation  or- 


sued  to  the  pledgor,  thereby  depriv- 
ing the  pledgee  of  the  value  of  the 
stock  held  in  pledge,  the  corporation 
having  acted  in  good  faith.  Cleve- 
land City  Ry.  v.  First  Nat.  Bank,  68 
Ohio  St.  582  (1903).  As  to  the  power 
of  one  company  to  buy  the  stock  of 
another  company,  see  §  314,  supra. 

Oregon:  In  the  important  case  of 
Oregon  Ry.  v.  Oregonian  Ry.,  130  U. 
S.  1  (1889),  the  court  h»ld  that  the 
statutes  of  Oregon  did  not  authorize 
a  lease  of  a  railroad  by  a  domestic 
corporation  to  a  foreign  corporation, 
in  this  case  an  alien  corporation. 
The  use  of  the  words  "successors  or 
assigns"  in  various  statutes  does  not 
give  such  a  power.  A  statute  author- 
izing a  foreign  corporation  to  con- 
struct a  road  in  the  state  does  not 
give  it  power  to  take  a  lease  of  a 
railroad  in  the  state.  Hence,  al- 
though the  lease  was  for  ninety-nine 
years,  and  rent  has  been  paid  for 
three  years,  yet  the  lessee  may  re- 
pudiate the  lease  and  capnot  be  held 
for  further  rent 

Pennsylvania:  An  amendment  to 
the  charter  authorizing  a  consolida- 
tion is  constitutional,  and  a  stock- 
holder cannot  object,  but  he  cannot 
be  compelled  to  go  into  the  consoli- 
dation, and  may  insist  on  being  paid 
the  value  of  his  Stock.  Lauman  v. 
Lebanon,  etc.  R.  R.,  30  Pa.  St.  42 
(1858).  Power  to  make  a  contract 
"having  relation  to  the  completion, 
the  working  of,  or  to  the  trafBc  origi- 
nating on  or  passing  over"  a  railroad, 
authorizes  a  lease  of  the  road.  A 
lease  is  also  authorized  by  the  act  of 
April  23,  1861.  G-ratz  v.  Pennsylva- 
nia R.  R.,  41  Pa.  St.  447  (1862).  Un- 
der the  statutes  of  April  23,  1861,  and 


Feb.  17,  1870,  authorizing  leases,  the 
words  used  in  the  statutes  plainly 
indicate  that  only  a  finished  road 
may  be  leased.  Wood  v.  Bedford,  etc. 
R.  R.,  8  Phila.  94  (1871).  A  lease, 
even  when  authorized,  cannot  be 
made  toy  the  directors  alone.  The 
stockholders  must  vote  it.  Martin  v. 
Continental,  etc.  Ry.,  14  Phila.  10 
(1880).  The  Pennsylvania  statute 
authorizing  railroad  companies  "to 
enter  into  contracts  for  the  use  or 
lease  of  any  other  railroads"  refers 
to  foreign  as  well  as  domestic  rail- 
roads. Pittsburgh,  etc.  Ry.  v.  Keo- 
kuk, etc.  Bridge  Co.,  131  U.  S.  371 
(1889).  In  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S. 
24  (1891),  the  court  held  that  a  lease 
by  a  car  manufacturing  and  renting 
corporation  of  all  its  personal  prop- 
erty to  another  corporation,  with  an 
agreement  to  cease  manufacturing, 
was  invalid,  and  the  lessor  could  not 
collect  the  rent.  Even  the  charter 
power  to  lease  its  "railway  cars  and 
other  personal  property"  did  not  val- 
idate such  a  lease  as  the  above.  The 
company  had  no  power  to  abandon  its 
duty  to  the  public.  The  above  com- 
pany was  a  quasi-public  corporatiom. 
Where  one  company  under  supposed 
legislative  authority  leased  all  its 
property  to  another  company,  and 
the  latter  refused  to  pay  rent,  and 
the  courts  sustained  such  refusal  on 
the  ground  that  the  lease  was  ille- 
gal, the  former  company  may  recover 
back  the  property  or  its  value.  Pull- 
man Palace  Car  Co.  v.  Central 
Transp.  Co.,  65  Fed.  Rep.  158  (1894). 
In  Pullman's  P.  C.  Co.  v.  Central 
Transp.  Co.,  171  U.  S.  138  (1898),  the 
court  held  that,  where  a  leas©  of  prop- 


1  Pittsburgh,    etc.    Ry.    ».    Keokuk,  v.  Boston,  etc.  R.  R.,   65  N.  H.   393 

etc.  Bridge  Co.,  131  U.  S.  371  (1889);  (1888);   March  v.  Eastern  R.  R.,  43 

St.  Louis,  etc.  R.  R.  v.  Terre  Haute,  N.  H.  515   (1862).     Contra,  Black  v. 

etc.  R.  R.,  146  U.  S.  393,  402  (1892);  Delaware,  etc.  Co.,  24  N.  J.  Eq.  455  ^ 

Day  V.  Ogdensburgh,  etc.  R.  R.,  107  (1873). 
N.  Y.  129  (1887);  Boston,  etc.  R.  R. 
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ganized  to  construct  a  railroad  may  purchase  one  instead,  if  it  cov- 


erty  was  ultra  vires  and  void,  the 
only  oompensation  for  the  actual  use 
would  be  for  tangible  property,  and 
not  for  the  good-will,  patents,  and 
contracts  which  expired  during  the 
lease.  Accordingly,  where  the  stip- 
ulated rental  was  $264,000  a  year, 
the  lower  court  allowed  for  use  the 
value  of  the  capital  stock  of  the  les- 
sor, inasmuch  as  such  value  had  been 
consumed  in  connection  with  the 
lease,  and  such  value  was  fixed  at  up- 
wards of  $2,500,000  and  Interest,  but 
the  supreme  court  reduced  the  com- 
pensation to  $727,000  and  interest,  be- 
ing the  actual  value  of  the  tangible 
property.  The  creditors  of  the  con- 
solidated company  may  enforce  sub- 
scriptions to  the  stock  of  the  constit- 
uent companies,  and  the  irregularity 
of  the  incorporation  of  the  consoli- 
dated company  is  no  defense.  Ham- 
ilton V.  Clarion,  etc.  R.  R.,  144  Pa. 
St.  34  (1891).  Two  roads  may  be 
"connecting,"  or,  it  seems,  form  a 
"continuous  route,"  although  the  cars 
of  one — an  inclined  road — cannot  be 
run  on  the  other — a  horse  railroad. 
There  need  not  be  "any  mechanical 
connection  between  the  two  roads." 
It  is  sufficient  if  they  Intersect  in 
such  a  way  that  there  may  be  a  con- 
venient Interchange  of  passengers 
and  freight  at  the  point  of  intersec- 
tion. Hampe  v.  Pittsburgh,  etc.  Co., 
165  Pa.  St.  468  (1895).  Where  a 
Pennsylvania  company  leases  its 
property  to  a  New  Jersey  company, 
and  then  the  New  Jersey  company 
leases  it  to  another  New  Jersey  com- 


and  the  stockholders  of  the  first  com- 
pany transfer  their  stock  to  the  sec- 
ond company  in  exchange  for  stock 
of  the  latter,  no  dividend  is  involved, 
and  a  tax  on  dividends  of  the  first 
corporation  does  not  attach.  Alle- 
gheny V.  Pittsburgh,  etc.  Ry.,  179  Pa. 
St.  414  (1897).  Where  a  consolida- 
tion of  three  corporations  is  made  by 
increasing  the  capital  stock  of  one, 
and  issuing  the  increased  stock  to  the 
stockholders  of  all  three  corporations 
in  the  proportion  agreed  upon,  this 
is  not  a  stock  dividend,  even  though 
the  aggregate  capital  stock  was  $400,- 
000,  but  by  the  consolidation  is  $1,- 
000,000. .  Allegheny  v.  Federal  Street, 
etc.  Ry.,  179  Pa.  St.  424  (1897).  A 
mutual  life  insurance  company  has 
no  power  to  sell  all  its  property  and 
franchises  to  another  mutual  life  in- 
surance company,  the  transaction  be- 
ing an  attempt  to  transfer  the  entire 
membership  and  property  to  the  lat- 
ter. Temperance,  etc.  Assoc,  v. 
Home,  etc.  Society,  187  Pa.  St.  38 
(1898).  Where  one  street  railway 
company  takes  a  lease  of  the  street 
railways  of  three  other  companies 
on  an  agreement  whereby  the  stock 
of  the  latter  companies  is  deposited 
with  a  trustee,  and  the  lessee  issues 
"stock  trust  certificates"  therefor,  be- 
ing its  obligation  to  pay  a  fixed  rate 
of  interest  per  year,  with  an  option 
on  its  part  to  pay  the  principal  sum 
or  not,  at  its  option,  at  a  specified 
time,  -the  stock  being  security  there- 
for to  be  sold  by  the  trustee  in  case 
the    principal    and    interest    are    not 


pany,   the  former  lease   being  valid    paid,  this  mode  of  financing  does  not 
■r.  ,  -i_i_ ..-     ,    ,    (;j.gg^(.g  ^  i&ht,  and  hence  such  certifi- 

cates are  not  subject  to  taxation  as 
a  bond  and  mortgage,  the  transaction 
being  really  a  guaranteed  dividend  or 
rental.  Commonwealth  v.  Union,  etc. 
Co.,  192  Pa.  St.  507  (1899).  Where  a 
statute  authorizes  motor-power  com- 


under  the  Pennsylvania  statutes,  but 
the  latter  lease  being  invalid  under 
the  Pennsylvania  statutes,  although 
valid  by  the  charters  of  both  of  the 
New  Jersey  companies,  the  first 
lessee  is  liable  for  an  injury  due  to 
negligence.     Van  Steuben  ».  Central 


R.  R.,  178  Pa.  St.  367  (1896).  Where  panies  to  lease  the  property  of  pas- 
a  company  leases  its  property  to  an-  senger  railway  companies,  the  latter 
other  company  at  a  nominal  rental,    are  thereby  given  by  implication  the 
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ers  the  same  route.-'     Power  to  consolidate  with  a  road  has  been 


power  to  make  such  lease  to  the  for- 
mer. Pinkerton  v.  Pennsylvania,  etc. 
Co.,  193  Pa.  St.  229  (1899).  In  a  suit 
by  a  lessee  to  enjoin  the  lessor  from 
taking  possession  of  the  property  for 
an  alleged  breach  of  the  lease,  the 
lessee  cannot  set  up  that  the  lease 
was  ultra  vires,  at  the  same  time  re- 
taining the  past  benefits  of  the  lease. 
Pittsburgh,  etc.  R.  R.  v.  Altoona,  etc. 
R.  R.,  196  Pa.  St.  452  (1900).  Where 
a  street  railway  company  has  power 
to  take  a  lease  of  the  property  of 
other  companies,  this  gives  to  other 
companies  "by  necessary  implication 
the  corresponding  power  to  make 
such  leases."  Smith  v.  Reading  Pass. 
Ry.,  2  Pa.  Dist.  490  (1893).  Con- 
cerning a  stockholder's  remedy 
against  a  consolidation  of  parallel 
railroads  in  Pennsylvania,  see  Gum- 
mere  V.  Lehigh  Valley  R.  R.,  1  Pa. 
Dist.  B85  (1892).  A  lessee  of  a  rail- 
road may  build  a  competing  line 
alongside  of  that  railroad,  even 
though  the  lessee  had  covenanted  to 
use  all  proper  and  reasonable  means 
to  increase  the  business  of  the  leased 
road.  Catawissa  R.  R.  v.  Philadel- 
phia, etc.  R.  R.,  3  Pa.  Dist.  Ill 
(1894).  A  municipality  cannot  en- 
Join  a  lessee  of  a  street  railway  from 
operating  the  road  on  the  ground 
that  the  lease  was  ultra  vires.  Mi- 
nersville  Borough  v.  Schuylkill,  etc. 
Ry.,  205  Pa.  St.  402  (1903).  In  Penn- 
sylvania, although  the  statute  author- 
izes a  sale  of  all  the  property,  real, 
personal  and  mixed,  and  also  the 
franchises  and  rights  of  corpora- 
tions by  execution  sale,  yet  such  a 
sale  does  not  pass  title  to  a  claim 
of  a  mining  corporation  for  damages 


in  tort.  Interna/tional,  etc.  Co.  v. 
Pennsylvania  R.  R.,  152  Fed.  Rep. 
551  (19€7);  s.  c.  152  Fed.  Rep.  554. 
As  to  the  power  of  street  railways 
to  sell,  lease,  or  consolidate,  see 
§  915,  infra.  As  to  the  power  of  one 
company  to  buy  the  stock  of  another 
company,  see  §  314,  supra.  As  to  the 
power  of  a  railroad  corporation  to 
mortgage  its  railroad,  see  §  780,  supra. 

Rhode  Island:  Although  a  sale  of  a 
railroad  to  another  company  is  ille- 
gal, and  although  a  dissenting  stock- 
holder may  set  it  aside,  yet  where 
the  legislature  subsequently  ratifies 
the  sale,  and  stockholders  do  not  ob- 
ject for  twelve  years,  and  after  a 
mortgage  on  all  the  property  of  the 
vendee  has  been  foreclosed,  the  court 
will  not  set  the  sale  aside.  Boston, 
etc.  R.  R.  V.  New  York,  etc.  R.  R., 
13  R.  I.  260  (1881);  Emerson  v.  New 
York,  etc.  R.  R.,  14  R.  I.  555  (1884). 

South  Carolina:  In  State  v.  Port 
Royal,  etc.  Ry.,  79  Fed.  Rep.  397 
(1897),  a  lease  of  a  railroad  seems 
to  have  been  owned  by  a  corpora- 
tion and  an  individual  as  partners. 
Where  a  road  is  being  operated  by  a 
receiver  at  a  loss,  the  court  may  au- 
thorize him  to  turn  over  such  road 
for  operation  to  a  connecting  com- 
pany without  any  rental  being  paid, 
such  operation  to  continue  during  the 
receivership,  and  the  receiver  to  be 
alone  liable  for  damages  arising  dur- 
ing the  operation.  Such  a  contract 
is  not  a  lease,  but  makes  the  operat- 
ing company  merely  the  agent  of  the 
receiver,  and  is  legal  where  the  stat- 
utes authorize  leases  of  railroads. 
Even  though  the  receiver  makes  such 
a  contract  without  special  authority 


1  Branch  v.   Jesup,   106  U.   S.   468    Rep.  766  (Neb.  1903).    Power  to  oon- 
(1882).      Power    to    construct    gives    struct  does  not  give  power  to  take  a 

lease.  Oregon  Ry.  v.  Oregonlan  Ry., 
130  U.  S.  1  (1889).  Power  to  con- 
struct does   not  give  power  to  pur- 


power  to  buy.    Camden,  etc.  R.  R.  v. 
May's  Landing,  etc.  R.  R.,  48  N.  J.  L. 
530   (1886);  People  i>.  Brooklyn,  etc. 
R.  R.,  89  N.  Y.  75    (1882);   City  of    chase.     Gulf,   etc.  Ry.  v.  Morris,  67' 
Lincoln  v.  Lincoln  St.  Ry.,  93  N.  W.    Tex.   692    (1887). 
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held  to  give  power  to  sell  to  tibat  road ;  ^  but  the  weight  of  authority 


from  the  court  so  to  do,  yet  where 
for  many  months  all  the  parties  and 
the  court  with  full  knowledge  of  the 
same  do  not  object  the  contract  is  le- 
gal. South  Carolina,  etc.  R.  R.  v. 
Carolina,  etc.  Ry.,  93  Fed.  Rep.  543 
(1899).  Where  three  persons  pur- 
chase a  partially  constructed  railroad 
at  foreclosure  sale,  they  may  convey 
a  portion  of  the  same  to  a  new  com- 
pany, subject  to  such  public  obliga- 
tions and  rights  in  third  parties  as 
may  exist.  Jack  v.  Williams,  106 
Fed.  Rep.  259  (1901).  In  the  case 
Edwards  v.  Southern  Ry.,  66  S.  C.  277 
(1903),  it  was  held  that  a  statutory 
penalty  for  owning,  leasing,  or  oper- 
ating competing  railroad  lines  ap- 
plied to  a  railroad  that  purchased  all 
the  stock  of  a  competing  railroad. 

Tennessee:  Power  to  "farm  out 
their  rights  of  transportation  on  the 
said  road"  does  not  give  power  to 
lease  the  road.  Where  leases  of  com- 
peting lines  are  prohibited,  a  lease  of 
roads  which  compete  on  interstate 
traffic  is  illegal,  although  they  do  not 
compete  on  traffic  in  the  state.  A 
stockholder  may  enjoin  the  lease  in 
order  to  protect  the  charter  from  for- 
feiture. Where  the  control  of  both 
companies  is  owned  by  the  same 
party,  and  the  companies  have  the 
same  directors,  a  minority  stock- 
holder may  object.  Thouron  v.  Kast 
Tennessee,  etc.  Ry.,  5  Ry.  &  Corp. 
L.  J.  77  (Tenn.  1888).  A  statute  au- 
thorizing any  railroad  to  purchase 
any  other  railroad  necessarily  gives 
power  to  every  other  railroad  to  sell. 
But  a  stockholder  may  cause  to  be 
set  aside  a  sale  of  the  railroad  where 
such  sale  is  made  under  a  statute 
that  was  passed  after  the  stockholder 
acquired  his  stock.  He  may  also  set 
aside  a  mortgage  given  on  the  prop- 
erty by  the  vendee.  A  delay  of  two 
years   in   complaining  was   held   not 


fatal.  The  bondholders  may  enforce 
payment  from  any  other  property 
owned  by  the  vendee.  Knoxville  v. 
Knoxville,  etc.  R.  R.,  22  Fed.  Rep. 
758  (1884).  A  sale  of  a  railroad  on 
condition  that  certain  work  shall  be 
done  within  a  certain  time  cannot 
be  avoided,  although  such  work  is 
not  done.  Foster  v.  Chesapeake,  etc. 
Ry.,  47  Fed.  Rep.  369  (1891).  Under 
the  statutes  of  Tennessee  one  rail- 
road cannot  be  leased  to  another,  ex- 
cept upon  the  consent  of  three-fourths 
in  amount  of  the  capital  stock.  The 
prohibition  in  Tennessee  and  Ken- 
tucky against  the  leasing  of  one  par- 
allel railroad  to  another  does  not  ap- 
ply unless  the  parallel  is  a  substan- 
tial one.  Where  one  railroad  owns 
a  majority  of  the  stock  and  controls 
the  board  of  directors  of  another 
railroad  and  causes  the  latter  to  lease 
its  road  to  the  former,  a  stockholder 
of  the  former  may  file  a  bill  in  equity 
to  set  aside  such  lease  on  the  ground 
that  its  terms  were  so  inequitable  as 
to  constitute  fraud.  In  such  case  no 
demand  need  be  made  to  the  board 
of  directors  to  bring  the  suit,  if  the 
facts  alleged  in  the  bill  show  that 
the  board  of  directors  is  controlled 
by  the  guilty  party.  A  stockholder 
in  a  railroad  corporation  that  has 
taken  a  lease  from  another  railrozui 
corporation  cannot  object  thereto  on 
the  ground  that  the  lessor  had  no 
power  originally  to  acquire  and  own 
the  railroad.  Rogers  v.  Nashville, 
etc.  Ry.,  91  Fed.  Rep.  299  (1898). 
Only  the  state  can  object  that  a  for- 
eign railroad  company  has  purchased 
at  foreclosure  sale  a  domestic  rail- 
road. Rothchild  v.  Memphis,  etc.  R. 
R.,  113  Fed.  Rep.  476  (1902).  Where 
a  street  railway  is  sold  by  unanimous 
consent,  no  one  but  the  state  can  ob- 
ject, and  hence  a  custodian  of  a  part 
of  the  securities  involved  in  the  sale 


IPower  to  consolidate  gives  power  to  sell.  Branch  v.  Jesup,  106  U.  S.  468  (1882), 

3272 


CH.  Ull.] 


STEAM  RAILROADS. 


t§  894. 


is  to  the  contrary,  especially  in  the  case  of  interstate  railroads, 


cannot  raise  such  objection.  Read  v. 
Citizens',  etc.  R.  R.,  110  Tenn.  316 
(1903). 

Texas:  Althpugli  a  consolidation  is 
unauthorized,  yet,  where  it  is  subse- 
quently legalized,  a  stockholder  in 
one  of  the  old  companies  who  has 
delayed  two  years  in  complaining 
cannot  cause  it  to  be  set  aside.  Nor 
can  he  hold  the  directors  personally 
liable.  But  he  may  sue  for  his  inter- 
est in  the  consolidated  company.  In- 
ternational, etc.  R.  R.  V.  Taylor,  53 
Tex.  96  (18S0).  Power  to  construct 
and  operate  a  railroad  does  not  give 
power  to  purchase  a  road  covering 
the  same  route.  The  general  statute 
of  Texas  not  authorizing  the  sale,  a 
creditor  of  the  vendor  may  levy  on 
its  road.  Gulf,  etc.  Ry.  v.-  Morris,  67 
Tex.  692  (1887).  A  prohibition 
against  selling,  leasing,  etc.,  to  a 
competing  railroad  does  not  impliedly 
give  power  to  sell,  lease,  etc.,  to  a 
non-competing  railroad.  Railroads 
may  be  competitors  although  not 
connecting  in  any  way.  Power  to 
consolidate  with  roads  running  in 
the  same  general  direction  means  a 
road  which  is  capable  of  constituting 
a  part  of  the  line  which  the  former 
company  is  authorized  to  construct. 
Power  to  buy  connecting  roads  is 
not  power  to  buy  a  road  which  con- 
nects with  a  third  road,  which  lat- 
ter is  being  operated  by  the  first  road 
or  has  been  purchased  by  it.  The 
charter  of  the  railroad  company  mak- 
ing an  illegal  lease  will  be  forfeited 
and  a  receiver  appointed.  The  court 
will  not  merely  enjoin  a  continuation 
of  the  lease.  Bast  Line,  etc.  Ry.  v. 
State,  75  Tex.  434  (1889).  A  stock- 
holder in  a  street  railway  may  bring 
suit  to  set  aside  an  illegal  consolida- 
tion with  another  company  fraudu- 
lently brought  about  by  the  officers, 
the  latter  company  being  insolvent 
and  the  former  liable  to  become  so. 
A  receiver  may  be  appointed.  Becker 
V.   Gulf   City,    etc.   Co.,   80  Tex.   475 


(1891).  Where  the  officers,  directors, 
and  stockholders  of  a  railroad  com- 
pany designedly  enter  into  an  ille- 
gal and  void  lease  of  their  railroad 
to  another  company,  the  courts  will 
not  relieve  them  therefrom,  they  be- 
ing in  pari  delicto.  Olcott  v.  Interna- 
tional, etc.  R.  R.,  28  S.  W.  Rep.  728 
(Tex.  1894).  A  railroad  company 
having  power  to  unite  with  any  other 
railroad  company  exhausts  that 
power  by  one  consolidation.  The 
charter  power  of  one  railroad  com- 
pany to  unite  with  any  other  rail- 
road company  does  not  give  power 
to  another  railroad  company  to  form 
such  consolidation,  where  such  later 
company  has  no  express  charter 
power  on  the  subject.  Morrill  v. 
Smith  County,  89  Tex.  529  (1896). 
A  street  railway  company  is  a  pri- 
vate corporation  and  may  sell  its 
property  to  another  street  railway 
company.  Farmers',  etc.  Bank  v. 
Scott,  19  Tex.  Civ.  App.  22  (1898). 
A  constitutional  prohibition  against 
a  combination  of  parallel  railroads 
does  not  apply  to  street  railways. 
Scott  V.  Farmers',  etc.  Bank,  97. Tex. 
31  (1903).  Where  a  married  woman 
buys  a  railroad  at  foreclosure  sale 
and  deeds  it  to  a  person  who  ad- 
vances part  of  the  purchase  price,  the 
deed  being  really  a  mortgage,  and 
the  mortgagee  transfers  it  to  a  cor- 
poration, the  latter  is  not  protected 
in  its  title,  even  though  it  issued 
stock  to  her  for  her  interest.  Texas, 
etc.  Ry.  V.  Harle,  101  S.  W.  Rep.  878 
(Tex.  1907).  In  Texas  a  married 
woman  may  purchase  a  railroad  at 
foreclosure  sale  and  may  operate  the 
same  and  then  turn  it  over  to  a  cor- 
poration organized  for  that  purpose. 
Texas,  etc.  Co.  v.  Harle,  105  S.  W. 
Rep.  1107  (Tex.  1907).  As  to  the 
power  of  street  railways  to  sell,  lease, 
or  consolidate,  see  §  915,  infra. 

Vermont:  In  Vermont  at  an  early 
day  a  decision  was  rendered  which 
probably  would  not  now  be  sustained. 
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where  a  sale  or  lease  would  turn  the  property  over  to  a  foreign 

A  lease  of  a  railroad  to  an  Individ-    Gratt.    (Va.)    819    (1868),   the   court, 
ual  without  statutory  authority  was    without    passing    upon    the    question 


upheld  in  Bank  of  Middlebury  v. 
Edgerton,  30  Vt.  182  (1858).  The 
court  said :  "The  right  to  build,  own, 
manage,  and  run  a  railroad  and  take 
the  tolls  thereon,  is  not  of  necessity 


whether  a  lease  without  legislative 
authority  was  valid,  held  that  a  lease 
made  by  the  directors  alone  was  il- 
legal, inasmuch  as  it  could  be  made 
only  by  the  stockholders.     A  lessor 


of  a  corporate  character  or  depend-    of  a  railroad,  the  lease  providing  for 


ent  upon  corporate  rights.  It  may 
belong  to  and  be  enjoyed  by  natural 
persons,  and  there  is  nothing  in  its 
nature  inconsistent  with  its  being  as- 
signable." A  bondholder  of  the  les- 
sor who  took  his  bond  and  recognized 
the  validity  of  the  lease  cannot  after- 
wards attack  it.  Vermont,  etc.  R.  R. 
V.  Vermont,  etc.  R.  R.,  34  Vt.  1 
(1861).  Where  one  road  has  been 
leased  to  another,  the  two  roads  may 
subsequently  be  consolidated,  and 
consolidated   mortgage   bonds   issued. 


dividends  on  the  lessor's  capital 
stock,  may  enjoin  the  lessee  from 
discontinuing  the  operation  of  the 
railroad  where  such  discontinuance 
would  subject  the  charter  of  the  for- 
mer to  forfeiture.  Such  injunction 
may  also  run  against  the  purchaser 
of  the  lease  from  the  lessee,  who  has 
agreed  to  abide  by  the  terms  thereof. 
Southern  Ry.  v.  Franklin,  etc.  R.  R., 
96  Va.  693  (1899).  Where  it  is  con- 
ceded that  a  railroad  corporation  has 
no    power    to    consolidate    with    an- 


of  which  a  part  shall  go  to  the  for-  other,  the  court  will  QOt,  at  the  in- 
mer  lessor  company  in  extinguish-  stance  of  a  minority  stockholder,  en- 
ment  of  its  claim  to  rent  under  the  join  a  possible  consolidation  under  a 
old  lease.  If  the  transaction  is  a  statute  which  the  legislature  may 
fair  one  towards  the  stockholders  of  hereafter  pass;  neither  will  the  court 
the  lessor,  the  court  will  not  disturb  enjoin  the  company  from  selling  cer- 
it.  Hazard  v.  Vermont,  etc.  R.  R.,  17  tain  stock,  even  though  such  sale 
Fed.  Rep.  753  (1883).  In  the  same  will  expedite  a  consolidation.  Ryan 
case  the  court  held  that  subsequently  v.  Williams,  100  Fed.  Rep.  172  (1900). 
to  the  making  of  a  lease  the  amount  And  even  after  such  statute  haS'  been 
of  rental  might  be  changed.  In  this  passed  the  court  will  not  grant  a  pre- 
case  the  lease  was  made  before  the  limlnary  injunction  against  the  con- 
road  was  completed.  It  appears  also  solidation  under  it  on  the  ground 
from  the  case  of  Codman  v.  Vermont,  that  such  statute  is  unconstitutional, 
etc.  R.  R.,  16  Blatchf.  165  (1879);  where  no  injury  to  the  dissenting 
s.  c,  5  Fed.  Cas.  1157,  that  the  above  stockholder  is  shown.  Ryan  v.  Wil- 
mentioned  lease  was  made  before  the  liams,  100  Fed.  Rep.  177  (1900). 
road  was  completed,  and  the  court  Washington:  Where  a  railroad 
upheld  the  lease.  In  Grand  Trunk  bought  all  its  property,  a  logging 
Ry.  V.  Central  Vermont  R.  R.,  81  Fed.  railroad  not  intended  for  general 
Rep.  '541  (1897),  payment  of  the  rent  traffic,  and  did  not  exercise  the  power 
to  the  lessor  was  secured  by  a  pro-  of  eminent  domain,  it  may  sell  the 
vision  in  the  lease  that  the  income  same  without  express  statutory  au- 
should  be  deposited  in  a  bank  as  se-  thority.  Klosterman  v.  Mason  County 
curity  for  the  rent,  with  the  right  Cent.  R.  R.,  8  Wash.  281  (1894).  It 
on  the  patt  of  the  lessee  to  draw  out  being  illegal  in  Washington  for  one 
the  surplus.  As  to  the  power  of  a  corporation  to  own  stock  in  another 
railroad  corporation  to  mortgage  its  corporation,  a  New  Jersey  corpora- 
railroad,  see  §  780,  supra.  tion  cannot  legally  own  stock  in  a 
Virginia:  In  Stevens  v.  Davison,  18  Washington  street  railway  company 
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corporation.^    Power  to  purchase  gives  power  to  consolidate.^    Power 


A  dissenting  stockholder  in  a  New 
Jersey  corporation  owning  a  street 
railway  in  Washington  may  enjoin 
a  sale  of  the  property  to  a  Wash- 
ington street  railway  company  for 
twenty  thousand  shares  of  the  full- 
paid  stock  of  the  latter,  where  dis- 
senting stockholders  of  the  former 
are  to  be  paid  only  $35  cash  in  lieu 
of  each  share  of  the  Washington  cor- 
poration which  he  would  be  entitled 
to.  On  its  face  this  is  an  issue  of 
the  Washington  stock  at  $35  per 
share,  and  is  in.  violation  of  the 
Washington  statutes.  Coler  v.  Ta- 
coma  Ry.  etc.,  54  Atl.  Rep.  413  (N.  J. 
1903).  A  stockholder  in  one  com- 
pany which  is  consolidated  with  an- 
other cannot  hold  a  stockholder  in 
the  latter  liable  for  misrepresenta- 
tions that  the  latter  was  in  a  pros- 
perous condition  where  there  was 
no  concealment  and  the  stockholder 
could  have  examined  into  the  condi- 
tion  of  the  latter  and  perhaps  did  so. 
Pigott  V.  Graham,  93  Pac.  Rep.  435 
(Wash.  1908).  A  minority  stock- 
holder in  a  gas  company,  which,  to 
preserve  its  property  and  business, 
must  either  borrow  money  for  exten- 
sions or  else  consolidate  with  another 
company,  cannot  enjoin  a  sale  of  the 
assets  of  the  former  to  the  latter, 
such  sale  having  been  authorized  by 
the  directors  and  a  majority  of  the 
stockholders,  even  though  a  majority 
of  the  stock  of  the  former  company 
is  owned  by  the  latter  '  company, 
there  being  no  actual  fraud.  Theis 
V.  Spokane,  etc.  Co.,  95  Pac.  App.  1074 
(Wash.  1908). 


West  Virginia:  As  to  the  power  of 
one  company  to  buy  the  stock  of  an- 
other company,  see  §  314,  supra. 

Wisconsin:  A  sale  of  a  part  of  a 
road  under  a  statute  was  upheld  in 
Wright  V.  Milwaukee,  etc.  Ry.,  25 
Wis.  46  (1869).  The  statutes  of  Wis- 
consin authorize  the  sale  of  a  street 
railway  line.  Wright  v.  Milwaukee, 
etc.  Co.,  95  Wis.  29  (1897).  Under 
the  statutes  of  Wisconsin  an  electric- 
lighting  company  and  a  gas  company 
may  sell  all  their  property  and  fran- 
chises to  a  street  railway  company. 
State  V.  Anderson,  97  Wis.  114 
(1897),  distinguishing  State  v.  An- 
derson, 90  Wis.  550  (1895),  on  the 
ground  that  the  latter  was  a  common- 
law  decision.  Where  a  railroad  is 
regularly  sold  under  a  judgment 
which  by  statute  is  a  lien,  a  mort- 
gage executed  subsequent  to  the  oh- , 
taining  of  such  judgment  is  wiped 
cut  by  such  sale,  and,  in  addition  to 
this,  where  the  mortgagee  waits  thir- 
ty-one years  before  commencing  suit, 
the  suit  will  be  dismissed.  G-unnl- 
son  V.  Chicago,  etc.  Ry.,  117  Fed.  Rep. 
629  (1902),  aff'd  130  Fed.  Rep.  259, 
being  the  same  transaction  as  was  in- 
volved in  James  v.  Railroad  Co.,  6 
Wall.  752  (1867).  Such  a  sale  under 
a  judgment  carries  the  franchise  as 
well  as  the  property. 

England:  A  stockholder's  bill  to 
enjoin  the  payment  of  a  subscription 
by  the  company  to  another  company, 
and  the  purchase  by  the  former  of  a 
railway  owned  by  the  latter,  shows 
equity  in  both  Instances,  but  is  mul- 
tifarious,   since   the   parties   affected 


1  Power  to  consolidate  does  not 
give  power  to  lease.  St.  Louis,  etc. 
R.  R.  V.  Teirre  Haute,  etc.  R.  R.,  145 
U.  S.  393,  404  (1892);  Archer  v. 
Terre  Haute,  etc.  R.  R.,  102  111.  493 
(1882) ;  Mills  v.  Central  R.  R.,  41  N. 
J.  B'q.  1  (1886) ;  State  v.  Vanderbilt, 
37  Ohio  St.  590  (1882).  Power  to 
consolidate    does  not  give   power  to 


lease  or  sell.  Tippecanoe  County  v. 
Lafayette,  etc.  R.  R.,  50  Ind.  85 
(1875). 

2  Continental  Trust  Co.  v.  Toledo, 
etc.  R.  R.,  82  Fed.  Rep.  642  (1897); 
aff'd  in  Toledo,  etc.  R.  R.  v.  Conti- 
nental T.  Co.,  95  Fed.  Rep.  497 
(1899). 
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to  consolidate  or  purchase  does  not  give  power  to  guarantee  without 

and  relief  granted  In  the  two  cases  Castle,  etc.  Ry.,  5  Jur.   (N.  S.)    1096 

are  different.     Salomons  v.  Laing,  12  (1859).     Where    one    of    two     com- 

Beav.  339   (1850).     An  action  by  the  paniee  which  are  using  a  third  road 

plaintiff  to  recover  of  the  defendant  jointly  leases  still  another  road  with- 
the  expenses  of  bills  introduced  into 


parliament  to  authorize  a  lease  of 
the  plaintiff  to  defendant,  failed,  al- 
though defendant  had  agreed  to  pay 
such  expenses.  East  Anglian  Ry.  v. 
Eastern,  etc.  Ry.i  11  C.  B.  775  (1851). 
In  Great  Northern  Ry.  v.  Eastern, 
etc.  Ry.,  9  Hare,  306  (1851),  the  court 
refused  to  enjoin  the  defendant  from 
obstructing  a  crossing  which  it  made 
with  the  lessor  of  the  complainant. 
The  lease  was  ultra  vires.  In  Beman 
V.  Rufford,  6  Eng.  L.  &  Eq.  106 
(1851),  a  stockholder  restrained  his 
company  from  constructing  narrow- 
gauge  tracks  for  the  sole  purpose  of 
turning  them  over  to  another  com- 
pany to  operate  on  an  ultra  vires 
lease.  A  single  stockholder  may  ob- 
tain an  injunction  against  an  unau- 
thorized lease,  or,  if  the  lease  is  al- 
ready made,  may  go  into  a  court  of 
equity  and  have  it  set  aside.  Winch 
V.  Birkenhead,  etc.  Ry.,  5  De  G.  & 
Sm.  562  (1852),  where  the  lease  was 
for  ninety-nine  years;  Simpson  v. 
Denison,  10  Hare,  51  (1852),  where 
a  stockholder  enjoined  his  company 
from  operating  another  road  and 
guaranteeing  a  fixed  dividend  to  it. 
In  this  case  there  was  power  in  one 
road  to  allow  the  other  to  run  over 
it.  In  Bryson  v.  Warwick,  etc.  Co., 
1  Sm.  &  G.  447  (1853),  it  was  held 
that  a  stockholder  in  a  corporation 
might  sue  in  equity  to  recover  back 
lor  the  corporation  forfeit  money 
paid  by  it  to  another  corporation  on 
an  ultra  vires  contract  to  purchase 
the  latter.  In  this  case  a  railroad 
company  had  oontracted  to  purchase 
two  canals.  An  amalgamation  by 
which  all  property  is  to  become  joint 
property,  and  each  company  is  to 
take  a  certain  percentage  of  the  re- 


out  express  power  to  do  so,  the  other 
company  may  enjoin  it  from  carry- 
ing the  new  traffic  over  the  line  used 
jointly  by  them.  London,  etc.  Ry.  v. 
London,  etc.  Ry.,  4  De  G.  &  J.  362 
(1859).  A  stockholder  may  enjoin 
his  railroad  company  from  subscrib- 
ing for  stock  in  another  railroad. 
Maunsell  p.  Midland,  etc.  Ry.,  1  Hem. 
&  M.  130  (1863).  "When  parliament, 
acting  for  the  public  interest,  author- 
izes the  construction  and  maintenance 
of  a  railway,  both  as  a  highway  for 
the  public  and  as  a  road  on  which  the 
company  may  themselves  become  car- 
riers of  passengers  and  goods,  it  con- 
fers powers  and  imposes  duties  and 
responsibilities  of  the  largest  and 
most  important  kind,  and  it  confers 
and  imposes  them  upon  the  company 
which  parliament  has  before  it,  and 
upon  no  other  body  of  persons. 
These  powers  must  be  executed  and 
these  duties  discharged  by  the  com- 
pany. They  cannot  be  delegated  or 
transferred."  Gardner  v.  London,  etc. 
Ry.,  L.  R.  2  Ch.  App.  201  (1867).  A 
railroad  using  a  depot  jointly  with 
another  cannot  exclude  the  lessee  of 
that  other.  Midland  Ry.  v.  Great 
Western  Ry.,  L.  R.  8  Ch.  841  (1873). 
It  appears  in  this  case  that  parliament 
was  applied  to  for  power  to  lease.  It 
was  not  granted.  A  contract  of  "run- 
ning arrangement"  was  then  made. 
By  it  one  company  was  allowed  to  run 
trains  over  the  Tailroad  of  the  other; 
to  carry  on  local  business;  to  carry 
local  business  for  the  latter;  to  place 
its  agents  in  charge  of  stations;  to 
fix  rates;  to  keep  the  track  in  repair; 
to  pay  therefor  by  a  percentage  of 
receipts.  The  contract  was  very  much 
of  a  lease.  The  lower  court  held  that 
it  was  ultra  vires  and  illegal.     The 


ceipts,  after  operating  expenses'  have   upper  court  held  that  it  was  legal  and 
been  paid,  is  illegal.    Charlton  v.  New   intra  vires.   A  lessee  of  a  canal  fiom 
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consolidation  or  purchase.^  Where  a  railroad  company  has  power  to 
purchase,  lease,  or  consolidate  with  another  railroad  company,  it  may 
buy  the  stock  of  the  latter  company  with  a  view  to  such  consolidation-, 
lease,  or  sale.^  A  mere  reference  in  a  statute  to  the  "assigns"  or 
"lessee"  of  a  company  does  not  give  power  to  lease.*    Under  the  usual 


the  canal  company,  the  latter  having 
no  statutory  power  to  lease,  takes  noth- 
ing, and  cannot  collect  tolls.  Hinck- 
ley V.  Gildersleeve,  19  Grant,  Ch.  (U. 
C.)  212  (1872).  In  McDowell  v. 
Grand  Canal  Co.,  3  Ir.  Ch.  (N.  S.) 
578  (1853),  the  purchase  of  a  canal 
was  enjoined.  In  Bird  v.  Bird's,  etc. 
Sewage  Co.,  L.  R.  9  Ch.  App.  358 
(1874),  it  was  held  that  the  charter 
power  of  a  business  corporation  to  sell 
out  to  another  company  did  not  give 
power  to  sell  to  an  individual.  In 
Clinch  V.  Financial  Corp.,  L.  R.  5  Eq. 
450  (1868),  the  company — a  husiness 
company — had  powet  to  consolidate 
with  another  oompaaiy  if  the  liabili- 
ties of  the  stockholders  were  not  in- 
creased. A  stockholder  emjoined  a 
consolidation  in  which  such  liabilities 
would  be  increased.  In  Dougan's 
Case,  28  L.  T.  Rep.  60  (1873) ;  s.  c,  on 
appeal,  L.  R.  8  Ch.  App.  540,  a  stock- 
holder of  an  insurance  company  was 
relieved  of  his  subscription  where  the 
company  had  consolidated  with  an- 
other insurance  company  without  au- 
thority so  to  do.  The  court  held  also 
that  the  power  of  one  insurance  com- 
pany to  sell  to  any  other  insurance 
company  does  not  authorize  another 
insurance  company  to  buy  out  the  for- 
mer. An  amalgamation  is  legal 
under  a  power  to  sell.  New  Zealand, 
etc.  Co.  V.  Peacock,  [1894]  1  Q.  B. 
622.  In  England'  there  can  be  no  fore- 
closure of  a  street  railway  mortgage, 
the  court  holding  that  the  mortgage 
can  cover  only  the  "undertaking,"  i.  e., 
the  right  to  continue  the  business 
and  take  the  profits,  and  that  con- 
sequently there  can  be  no  foreclosure 
of  the  corpus  of  the  property.  This 
is  the  established  policy  of  England, 
not  only  as  to  street  railways,  but  as 


to  steam  railroads  and  water-works. 
Marshall  v.  South  Staffordshire  Tram- 
way Co.,  [1895]  2  Ch.  36,  applying  to 
street  railways  the  cases  of  Gardner 
V.  London,  etc.  Ry.,  L.  R.  2  Ch.  App. 
201  (1867);  Blaker  v.  Hart's,  etc. 
Waterworks  Co.,  L..  R.  41  Ch.  D. 
399  (1889),  and  overruling  Bartlett 
V.  West  Metropolitan  Tramways  Co., 
[1894]  2  Ch.  286.  An  agreement  in  a 
lease  to  furnish  a  right  of  way  to 
reach  a  station  may  be  specifically  en- 
forced. Metropolitan,  etc.  Co.  v. 
Great,  etc.  Co.,  82  L.  T.  Rep.  451 
(19O0).  Where  the  charter  author- 
izes a  sale  of  all  the  assets  for  stock 
in  another  corporation,  partly  paid 
up  stock  may  be  received  in  payment 
for  such  assets.  Mason  v.  Motor,  etc. 
Co.  Ltd.,  [1905]  1  Ch.  419.  As  to 
the  power  of  one  company  to  buy  the 
stock  of  another  company,  see  §  314, 
supra.  As  to  the  power  of  a  railroad 
corporation'  to  mortgage  its  railroad, 
see   §§  780,  833,  supra. 

Canada:  A  railway  bridge  company 
having  power  to  condemn  land  and 
collect  tolls  cannot  lease  the  bridge 
to  a  railroad  company.  Attorney- 
General  V.  Niagara,  etc.  Co.,  20  Grant's 
Ch.  Rep.  (Can.)  34  (1873).  A  statute  . 
authorizing  railroads  to  agree  with 
each  other  as  to  the  "use  and  work- 
ing" or  "management  and  working" 
of  their  roads  sustains  a  lease  of  the 
Canada  Southern  Railroad  to  the 
Michigan  Central  Railroad  Company. 
Michigan  C.  R.  R.  v.  Wealleans,  24 
S.  0.  of  Can.  309  (1895),  rev'g  21 
Ont.  App.  297. 

1  Louisville,  etc.  Ry.   v.   Louisville 
Trust  Co.,   174   U.   S.   552    (1899). 

2  See  §  314,  supra. 

3  Oregon  Ry.  v.  Oregoniaji  Ry.,  130 
U.   S.   1    (1889);    Pennsylvania  R.  R. 
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Statute  the  sale  or  lease  has  been  held  to  refer  to  a  completed  and 
not  to  aa  uncompleted  railroad.^  But  the  New  York  court  of  appeals 
holds  that  even  though  a  street  railway  company  merely  has  a  charter 
and  has  not  done  any  work,  yet  it  may  consolidate  with  another 
street  railway  company  under  a  statute  authorizing  cpnsolidation.^ 
Where  a  lease  or  sale  is  allowed,  a  part  of  the  line  may  be  leased  or 
sold  instead  of  the  whole.^  Power  to  contract  for  the  use  of  a  road 
gives  power  to  lea^e  the  same.*  But  power  to  contract  for  the  transfer 
of  goods  does  not  give  power  to  lease.® 

Where  the  statute  authorizes  a  consolidation,  lease,  or  sale  of  con- 
necting or  continuous  roads  only,  a  substantial  connection  is  all  that 
is  required,  except  where  the  state  or  a  dissenting  stockholder  objects, 
and  then  an  actual  connection  of  the  lines  must  be  shown.^     Under 


V.  St.  Louis,  etc.  R.  R.,  118  U.  S.  290 
(1886) ;  Tbomas  v.  Railroad  Co.,  101 
U.  S.  71  (1879).    Cf.  ch.  ISV,  infra. 

1  A  lease  of  an  uncompleted  road 
was  lield  not  good  in  Troy,  etc.  R.  R. 
V.  Boston,  etc.  Ry.,  86  N.  Y.  107 
(1881) ;  and  Be  Brooklyn,  etc.  R.  R., 
81  N.  Y.  69  (1880).  A  sale  of  an 
uncompleted  road  is  not  good.  Clark 
V.  Omaha,  etc.  R.  R.,  4  Neb.  459  (1876). 
A  lease  of  an  uncompleted  road  is 
good.  Codman  v.  Vermont,  etc.  R.  R., 
16  BlatcM.  165  (1879);  s.  c,  5  Fed. 
Cas.  1157.  A  lease  before  completion 
was  allowed  in  March,  v.  Eastern  R. 
R.,  43  Ni.  H.  515  (1862).  Lease  of 
unfinished  road  good.  Durfee  v.  Old 
Colony,  etc.  R.  R.,  87  Mass.  230  (1862). 
No  lease  of  an  unfinished  road.  Wood 
V.  Bedford,  etc.  R.  R.,  8  Phila.  94 
(1871).  The  contract  to  make  a 
lease  may  be  entered  into  before  the 
road  is  constructed.  Day  v.  Ogdens- 
burgh,  eto.  R.  R.,  107  N.  Y.  129 
(1887).  Cf.  Jones  v.  Concord,  etc. 
R.  R.,  67  N.  H.  119  (1891) ;  s.  c,  67 
N.  H.  234.  Where  a  railroad  pays  for 
the  construction  of  another  railroad 
company's  line  on  an  understanding 
that  they  should  be  consolidated,  and 
assumes  all  the  obligations  cf  the 
latter  and  practically  owns  all  its 
stock,  and  takes  possession  and  op'- 
erates  it,  the  two  roads  may  be  con- 
sidered as  having  been  consolidated 
sufficiently  at  least  to  come  within  the 


meaning  of  a  statute  authorizing  the 
consolidation  of  certain  consolidated 
companies.  Toledo,  etc.  R.  R.  v.  Oon- 
tinenta;l  Trust  Co.,  95  Fed.  Rep.  497 
(1899). 

2  Bohmer  v.  Hoffen,  161  N.  Y.  390, 
412  (1900). 

3  People  V.  O'Brien,  111  N.  Y.  1,  64 
(1888).  A  lease  of  part  of  the  line 
Is  legal.  State  v.  Iowa  Cent.  Ry.,  83 
Iowa,  720  (1891).  Contra,  Tippe- 
canoe County  V.  Lafayette,  etc.  R.  R., 
50  Ind.  85  (1876).  As  to  a  sale  in  par- 
cels at  auction,  see  Upson  County  R. 
R.  V.  Sharman,  37  Ga.  644  (1S68).  A 
lease  of  a  part  of  a  line  was  involved 
in  People  v.  Albany,  etc.  R.  R.,  77  N. 
Y.  232  (1S79).  As  to  the  sale  of  part 
of  road,  the  state  alone  can  complain. 
Oakland  R.  R.  v.  Oakland,  etc.  R.  R., 
45  Cal.  365  (1873). 

4  See  decisions  in  note  on  p.  3262, 
supra,  under  the  heading  "New  York." 

5  Thomas  v.  Railroad  Co.,  101  U.  S. 
71  (1879);  Louisville,  etc.  R.  R.  v. 
Kentucky,  161  U.  S.  677  (1896). 

6  The  details  of  the  following  cases 
are  given  in  the  note  to  the  preced- 
ing section.  That  a  substantial  con- 
nection is  sufficient,  see  Buck  v.  Sey- 
mour, 46  Conn.  156  (1878);  Union 
Trust  Co.  •;;.  Illinois  Md.  Ry.,  117  U. 
S.  434,  467  (1886);  Pemn.  R.  R.  v.  St. 
Louis,  etc.  R.  R.,  118  U.  S.  290  (1886) ; 
Dady  v.  Georgia,  etc.  Ry.,  112  Fed. 
Rep.  838    (1900);    Humphreys  v.   St 
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a  statute  authorizing  consolidation  of  intersecting  lines  three  com- 
panies may  consolidate,  although  the  only  connection  between  two  of 
them  is  the  third  company.^  A  consolidated  corporation  may  con- 
solidate with  another  corporation  under  the  usual  statute.^  A  con- 
solidation is  not  confined  to  two  railroads,  but  may  include  several 
railroads  at  the  same  time.^  Frequently  the  statutes  prohibit  the 
consolidation,  lease,  or  sale  of  competing  roads.*  Where  a  lease  is 
invalid  the  lessee  may  turn  back  the  property  and  refuse  to  pay  the 
rent.®  The  lessor's  remedy  may  be  in  equity  for  the  use  of  the  prop- 
erty.®   But  the  lessor  cannot  get  the  property  back  if  the  lessee  con- 


Douis,  eta  Ry.,  37  Fed.  Rep.  307 
(1889) ;  Atchison,  etc.  R.  R.  v. 
Fletcher,  35  Kan.  236  (1886) ;  Mayor, 
etc.  V.  Baltimore,  etc.  R.  R.,  21  Md. 
50,  89  (1863).  The  connecting  road 
need  not  be  at  the  terminus.  Han- 
cock V.  Louisville,  etc.  R.  R.,  145  U. 
S.  409  (1892).  The  connecting  line 
may  be  an  intersecting  line.  Wallace 
V.  Long  Island  R.  R.,  12  Hun,  460 
(1877).  The  continuous-line  pro- 
vision was  strictly  construed  in  State 
V.  Vanderbilt,  37  Ohio  St.  590  (1882), 
holdfing  that  the  connecting  link  must 
be  a  substantial  one,  and  a  leasehold 
is  insufficient.  The  continuous  line 
must  be  substantial.  State  v.  Atchi- 
son, etc.  R.  R.,  24  Neb.  143  (1888). 
The  clause  as  to  connecting  roads  is 
strictly  construed.  Bast  Line,  etc. 
Ry.  V.  State,  75  Tex.  434  (1889).  See 
also  note,  p.  3270. 

1  Bonner  v.  Terre  Haute  &  I.  R.,  151 
Fed.  Rep.  985   (1907). 

2  Jones  V.  Missouri,  etc.  Co.,  135 
Fed.  Rep.  153  (1905). 

3  Donner  v.  Terre  Haute  &  I.  R.,  151 
Fed.   Rep.  985    (1907). 

i  People  V.  O'Brien,  111  N.  Y.  1 
(1888) ;  Clarke  v.  Richmond,  etc.  Co., 
62  Fed.  Rep.  328  (1894).  See  also 
§  314,  supra.  As  to  consolidations  of 
competing  railroads  contrary  to  stat- 
ute, see  Lieavenwotth  County  v.  Chi- 
cago, etc.  R.  R.,  25  Fed.  Rep.  219 
(1885);  Kimball  v.  Atchison,  etc.  R. 
R.,  46  Fed.  Rep.  888  (1891);  Cur- 
rier   V.    Concord    R.    R.,    48    N.    H. 


321  (1869);  State  v.  Atchison,  etc. 
R.  R.,  24  Neb.  144  (1888);  Man- 
chester, etc.  R.  R.  V.  Concord  R.  R., 
66  N.  H.  100  (1890);  Thouron  ». 
East  Tennessee,  etc.  Ry.,  5  Ry.  & 
Corp.  L.  J.  77  (Tenn.  1888);  State  v. 
Vanderbilt,  37  Ohio  St.  590  (1882); 
Gere  v.  New  York,  etc.  R.  R.,  19  Abb. 
N.  Cas.  193  (1885)..  Two  or  more 
railroads  may  buy  a  road  in  common. 
Boston,  etc.  R.  R.  v.  Boston,  etc.  R. 
R.,  65  Nu  H.  393  (1888).  See  ad- 
ditional cases  in  note  to  §  892. 

5  Oregon  Ry.  v.  Oregonian  Ry.,  130 
XT.  S.  1  (1889);  Thomas  v.  Railroad 
Co.,  101  U.  S.  71  (1879).  Contra  as  to 
past  rent.  Manchester,  etc.  R.  R.  v. 
Concord  R.  R.,  66  N.  H.  100  (1890); 
Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y. 
24  (1896).  The  lessee  cannot  refuse  to 
pay  when  the  road  was  built  on  the 
agreement  of  lease  and  that  alone. 
Camden,  etc.  R.  R.  v.  May's  Landing, 
etc.  R.  R.,  48  N.  J.  L.  530  (1886). 
Where  a  lease  of  one  railroad  com- 
pany to  another  is  void,  a  receiver  of 
the  latter  cannot  be  held  liable  by 
the  lessor  for  rent,  especially  where 
the  road  was  operated  by  the  receiver 
at  a  loss.  Cox  v.  Terre  Haute,  etc. 
R.  R.  Co.,  133  Fed.  Rep.  371  (1904). 

6  Pullman's,  etc.  Co.  v.  Central,  etc. 
Co.,  171  U.  S.  138  (1898).  See  also 
notes,  pp.  3269-3271.  Pennsylvania 
R.  R.  V.  St.  Louis,  etc.  R.  R.,  118  IT. 
S.  290  (1886);  Jesup  v.  Illinois  Cent. 
R.  R.,  43  Fed.  Rep.  483   (1890). 
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tinues  to  pay  the  rent^     In  New  York  the  past-due  rent  may  be  re- 
covered.^ 

Where  a  lease  may  legally  be  made,  it  is  made  by  the  directors, 
and  a  vote  of  the  stockholders  is  not  necessary.*  Where  a  corpora- 
tion is  given  power  to  lease  its  property  without  the  mode  of  mak- 
ing the  lease  being  prescribed  it  may  be  by  a  vote  of  the  majority 
of  the  stockholders.*  Sometimes  the  statutes  expressly  require  the 
stockholders'  assent  and  vote.^  A  statute  requiring  the  consent  of 
the  stockholders  to  the  sale  of  corporate  property  does  not  mean  all 
the  stockholders,  but  means  a  majority.®  A  stockholder  may  enjoin 
an  illegal  consolidation,  lease,  or  sale.^  But  unreasonable  delay 
on  his  part  in  commencing  his  suit  is  a  bar  to  the  suit  itself.^     ISIo 

1  St.  liouis,  etc.  R.  R.  v.  Terre  4  Dickinson  v.  Consolidated,  etc. 
Haute,  etc.  B.  R.,  145  U.  S.  393,  404  Co.,  114  Fed.  Rep.  232  (1902).  A 
(1892);  Boston,  etc.  R.  R.  v.  Boston,  consolidation  under  tlie  Georgia  stat- 
etc.  R.  B.,  65  M  H.  393    (1888).  ute   need   not   be  approved   by   every 

2  Bath.  Gaslight  Co.  v.  Claffy,  151  stockholder.  A  majority  vote  is  svl- 
N.  Y.  24  (1896).  flcient.    Dady  v.  Georgia,  etc.  Ry.,  112 

3  Where  a  lease  of  a  railroad  may  Fed.  Rep.  838  (1900). 

legally  be  made,  the  directors  and  5  This  statutory  requisite,  that  the 
not  the  stockholders  make  the  lease,  stockholders  consent,  may  be  waived. 
The  directors,  subsequently,  may  St.  Louis,  etc.  R.  R.  v.  Terre  Haute, 
modify  it  and  reduce  the  rental;  and  etc.  R.  R.,  145  U.  S.  393,  403  (1892); 
they  may  do  so  though  the  sitock  re-  Archer  v.  Terre  Haute,  etc.  R.  R., 
cites  the  amount  of  the  original  102  111.  493  (1882).  See  also  Farm- 
rental.  Beveridge  v.  New  York  Bl.  R.  ers'  Li.  &  T.  Oo.  v.  St.  Joseph, 
R.  112  N.  Y.  1  (1889).  Cf.  Metropoli-  etc.  R.  R.,  2  Fed.  Rep.  Il7  (1880); 
tan,  etc.  R.  R.  v.  Manhattan,  etc.  R.  R.,  Peters  v.  Lincoln,  etc.  R.  R.,  12  Fed. 
11  Daly  (N.  Y.),  373,  468  (1884),  Rep.  513  (1881).  See  also  same  case, 
setting  aside  a  modiflcationi  of  a  14  Fed.  Rep.  319  (1882);  Young  v. 
lease,  where  the  modification  was  Toledo,  etc.  R.  R.,  76  Mich.  485 
made  by  the  directors  only.  In  this  (1889);  Missouri  Pac.  Ry.  v.  Sidell,- 
same  famous  elevated-road  litigation  67  Fed.  Rep.  464  (1895).  See  also 
the  above  rule  was  laid  down  in  §  725,  supra,  and  §  895,  infra. 
Flagg  V.  Manhattan  Ry.,  10  Fed.  Rep.  6  Louisville,  etc.  R.  R.  v.  Jarvis,  87 
413  (1881);  People  v.  Metropolitan  S.  "W.  Rep.  759  (Ky.  1905). 
Ry.,  26  Hun,  82  (1881).  Subsequently  7  Kean  v.  Johnson,  9  N.  J.  Eq.  401 
the  cancellation  of  the  lease  was  duly  (1853) ;  Mills  v.  Central  R.  R.,  41  N. 
made  by  a  majority  of  the  stockhold-  J.  Eq.  1  (1886).  See  also  cases  in 
ers.  See  Harkness  v.  Manhattan  Ry.,  notes  to  §  892,  supra.  Especially  so 
54  N.  Y.  Super.  Ct.  174  (1886).  The  where  it  is  a  fraud  on  him,  as  where 
fact  that  directors  own  a  majority  of  both  companies  are  controlled  by  the 
the  stock  does  not  obviate  the  neces-  same  party.  Thouron  v.  East  Ten- 
sity for  a  meeting  of  stockholders,  nessee,  etc.  Ry.,  5  Ry.  &  Corp.  L.  J. 
when  the  lease  can  be  authorized  by  77  (Tenn.  1888). 
them  only.  Martin  v.  Continental,  etc.  s  Boston,  etc.  R.  R.  v.  New  York 
Ry.,  14  Phila.  10  (1880).  A  stock-  etc.  R.  R.,  13  R.  I.  260  (1881);  Emer- 
holders'  vote  is  necessary.  Stevens  v.  son  v.  New  York,  etc.  R.  R.,  14  R.  i. 
Davison,  18  Gratt.  (Va.)  819  (1868).  555    (1884).     Two  years'    delay   not 

3280 


CH.  LIII.]  STEAM  RAILROADS.  [§   895. 

one  but  the  state  can  attack  the  legality  of  a  consolidation  of  a 
line  of  railroad  running  through  Ohio,  Indiana,  and  Illinois,  where 
the  statutes  of  those  three  states  provided  for  such  consolidation 
under  certain  circumstances,  even  though  a  judgment  creditor  who 
endeavors  to  attack  such  consolidation  offejfs  to  prove  that  this  con- 
fcolidated  company  did  not  come  within  the  terms  of  the  statutes. 
Such  a  consolidated  company  is  a  de  facto  corporation,  and  no  one  but 
the  state  can  attack  its  de  jure  existence,  there  being  a  statute  under 
which  such  corporations  apparently  might  exist.-'  Stockholders  of 
a  corporation  cannot  avoid  a  statutory  liability  on  the  ground  that 
the  charter  was  unconstitutional,  such  charter  being  an  act  of  con- 
solidation.^ 

§  895.  Consolidation,  lease,  or  sale  under  express  power  in  the 
charter  itself  or  a  general  statute  existing  at  the  time  ofincorpora- 
tion — Liabilities  in  cases  of  a  lease  or  sale. — ^If  the  charter  of  a 
corporation  expressly  authorizes  a  leas©  or  sale  of  the  corporate 
property,  such  lease  or  sale  may  be  made  by  the  board  of  direct- 
ors in  meeting  assembled  and  the  stockholders  are  bound  thereby. 
It  is  immaterial  what  the  terms  of  the  sale  or  lease  may  be,  or 
whether  they  be  advantageous  or  disadvantageous  to  the  stockholders. 
The  dissenting  stockholders  have  no  remedy  unless  fraud  can  be 
shown.  Thus,  a  lease  made  under  such  a  charter  provision  has  been 
upheld,  although,  the  rental  from  the  lease  will  pay  dividends  only  on 
the  preferred  stock,  leaving  nothing  whatsoever  for  the  common 
stockholders.* 

It  is  an  established  principle  of  law  that  if,  at  the  time  of  the  in- 
corporation of  a  company,  there  is  a  general  statute  on  the  statute 
book  authorizing  the  consolidation,  sale,  or  lease  of  one  railroad  to 
another,  then  such  consolidation,  sale,  or  lease  may  be  made,  even 
against  the  dissent  of  a  minority  of  the  stockholders.*    Sometimes  the 

fataL    Knoxville  v.  Kncxxville,  etc.  R.  enterprise   to   the   government   upon 

B.,   22  F«d.  Rep.  758    (1884).     Three  terms   which   paid   something   to   the 

months'    delay    not    fatal.      Mills   v.  preferred  stockholders,  but  left  noth- 

Central,  R.  R.,  41  N.  J.  Bq.  1  (1886).  Ing    foir    the    common    stockholders. 

See  ch.  XLIV,  supra.  was  sustained.     It  may  be  remarked 

1  Toledo,  etc.  R.  R.  i>.  Comtinental  that  when  such,  acts  can  be  done 
Trust  Co.,  95  Fed.  Rep.  497   (1899).  under  the  sanction  of  the  law  there 

2  Gardner  v.  Minneapolis,  etc.  Ry.  is  occasion  for  protection  of  the  mi- 
Oc,  73  Minn.  517  (1898).  nority's   rights   by   legislative   enact- 

sMiddletown  v.  Boston,  etc.  R.  R.,  ment. 
53  Conn.  351  (1885),  where  the  char-       4  Wilson    r.    Salamanca,    99    U.    S. 

ter  allowed  leases  on,  a  threevfourths  499    (1878);    Sparrow   v.   Bvansville, 

vote    of    the    stockholders.     In    Be  etc.  R.  R.,  7  Ind.  369   (1856),  where 

Buenos  Ayres,  etc.  Co.,  66  L.  T.  Rep.  a  stockholder  was  defeated  upon  set- 

408    (1892),  a  sale  of  the  company's  ting  up  the  defense  of  illegal  consoU- 
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result  is  brought  aV/Out  by  dissolving  the  old  corporation  and  then 
transferring  its  as&ets  to  a  new  corporation.^  If,  however,  the  trans- 
action is  actually  fraudulent  in  any  respect  a  court  of  equity  has 
power  to  enjoin  it  or  set  it  aside  on  the  application  of  a  dissenting 
stockholder.^  Where  a  consolidation  is  brought  about  by  the  fraud- 
ulent representations  of  a  stockholder  in  one  of  the  corporations,  the 
remedy  of  the  consolidated  company  against  him  is  not  a  suit  for 
money  received  by  him  as  a  stockholder,  but  is  an  action  for  damages 
ior  fraud  or  a  suit  to  rescind.*    In  Missouri  it  is  held  that  a  consoli- 


dation; Mansfield,  etc.  R.  R.  v.  Btown,  ute.     Beling   v.   American,   etc.    Co., 

26   Ohio    St.    223    (1875),   where   the  65  Atl.  Rep.  725  (N.  J.  1907). 

court   said:    "Their   contract  of   sub-  2  gee   §§  658,   662,  supra,  for  many 

Bcription  must  be  construed  as  hav-  illustrations.     A  consolidation  is  not 

ing  been  made  with  reference  to  the  illegal,  even  though  one  of  the  com- 

consolidation  act,  by  which  they  are  panies  owns  a  majority  of  the  stock 

bound   as   fully   as   if   its   provisions  of  the  others  a/nd  they  have  directors 

had  been  copied   into  their  contract  in  common.     Bonner  v.  Terre  Haute 

of  subscription;"  Bish  v.  Johnson,  21  &   I.   R.,   151   Fed.   Rep.   985    (1907). 

Ind.  299  (1863),  where  the  subscriber  Where  the  statutes  authorize  a  lease 

to  stock  subscribed  after  the  amend-  it    may    be    for    nine    hundred    and 

ment    authorizing    the    consolidation  ninety-nine   years,   unless  it   actually 

was  passed.   A  stockholder  in  the  old  constitutes  a  fraud   on  the  rights  of 

company    may    sue   the    consolidated  minority    stockholders.     Wormser    v. 

company  for  the  stock  to  which  he  is  Metropolitan,  etc.  R.  R.,  98  N.  Y.  App. 

entitled  in  exchange.   Fee  v.  Gas  Co.,  Div.   29    (1904);    aff'd,   184  N.  Y.   83. 

35  La.  Ann.  413  (1883).  For  a  case  of  A  preferred  stockholder  of  a  constit- 

lease  of  a  railroad  under  the  Pennsyl-  uent   company   who   by    a   consollda- 

vania  statute,   the  lessee   paying  the  tion  is  entitled  to  bonds  in  the  new 

rent  by  turning  over  a  part  of  the  company  having  a  par  value  one  and 

gross  receipts,  etc.,  see  ^ratz  «.  Penn-  one-third  times  the  par  value  of  his 

sylvania  R.  R.,  41  Pa.  St.  447  (1862),  preferred  stock,  cannot  object  thereto, 

where   a  stockholder's  action   for  an  it  being  shown  that  the  bonds  were 

injunction  failed.     Where  the  statute  worth  more  In  the  market  than  the 

authorizes  corporations  to  consolidate,  stock  had  been  worth,   and  the  new 

a  stockholder  cannot  ebject  thereto  on  company    offering    to    pay    him    the 

the  ground  that  he  is  given  stock  in  present  value  of  his  stock  at  the  time 

the  consolidated  company  instead  of  of   the   consolidation   or   the   present 

cash,  and  even  though  the  authoTized  value  with  future  preferred  dividends 

capital  stock  of  the  consolidated  com-  discounted.    Beling  v.  American,  etc. 

pany  is  much  larger  than  that  of  the  Co.,  65  Atl.  Rep.  725  (N.  J.  1907). 

constituent  company  and  no  provision  3  Anderson,   etc.   Co.  v.   Fungs,   134 

has  been  made  for  the  issue  of  the  Mich.  79  (1903).   A  consolidated 'oom- 

balance.     Mayfleld  v.  Alton,  etc.  Co.,  pany  may  maintain  a  suit  against  a 

65  N.  B.  Rep.  100  (111.  1902).  director  of  one  of  the  constituent  oom- 

1  See  ,  §  670,    supra.     The   right   to  panies  for  fraudulently,  at  the  time  of 

have  the  business  carried  on  until  the  consolidation,   causing  an  issue  of   a 

natural    death   of   the   corporation   is  large  amount  of  stock  to  him  out  of 

subject   to   the   will    of   the   majority  the  treasury  stock  for  past  services, 

of  two-thirds  provided  for  in  the  stat-  which  stock  was  thereupon  exchanged 
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dation  under  a  statute  which  provides  that  the  consolidated  corpora- 
tion shall  thereupon  "form,  one  consolidated  corporation"  is  a  disso- 
lution of  the  constituent  companies,  and  hence  a  stockholder  in  one 
of  the  constituent  companies  cannot  maintain  a  suit  to  have  the 
consolidation  declared  illegal,  and  the  value  of  his  stock  ascertained 
and  paid,  even  though  he  alleges  that  the  terms  of  the  consolidation 
were  unfair  and  that  the  other  constituent  company  had  been  grossly 
overcapitalized.^  In  Pennsylvania,  however,  a  different  conclusion 
seems  to  have  been  reached.^ 

A  stockholder  is  not  released  from  his  subscription  by  reason  of  a 
consolidation  where  the  consolidation  was  legal.*  Where,  however, 
a  lease  of  one  railroad  company  to  another  is  void,  a  receiver  of  the 
latter  cannot  \)e  held  liable  by  the  lessor  for  rent,  especially  where 
the  road  was  operated  by  the  receiver  at  a  loss.*  Frequently  the 
statutes  require  a  two-thirds  or  three-fourths  vote  of  all  the  stock- 
holders in  interest  in  order  to  authorize  a  lease,  sale,  or  consolidation 

for  stock  in  the  oonstltueat  company,  hence  a  stockhoMer  in  one  of  them 

especially    where    such    director    as  may  bring  a  suit  in  equity  to  have  the 

trustee  of  the  treasury  stock  of  both  value    of   his   stock   determined  and 

companies  controlled  them  and  voted  insist     upon     payment     therefor     in 

such  stock  for  the  consolidation,  and  cash.      Barnett   v.    Philadelphia,    etc. 

also    voted    pipoxies    obtained    on    a  Co.,  67  Atl.  Bep.  912   (Pa.  1907),  the 

notice  of  a  meeting,  which  did  not  court  following  Lauman  v.  Lebanon 

state   that   his   compensation   was   to  Valley  R.  R.  Co.,  30  Pa.  42   (1858). 

be  voted  upon.     United,   etc.  Co.,  v.  3  Sprague  v.  Illinois,  etc.  R.  R.,  19 

Smith,  44  N.  Y.  Misc.  Rep.  567  (1904).  111.  174   (1857);  HayS'  v.  Ottawa,  etc. 

While  negotiations  were  pending  be-  R.  R.,  61  111.  422"  (1871);  Ottawa,  etc. 

tween    two   gas   companies   for   their  R.   R.  v.   Black,   79   111.    262    (1875) ; 

consolidation  by  one  company  buying  Pope  v.  Lake  County,  51  Fed.  Rep.  769 

the  stock  of  the  other,  upon  a  cer-  (1892);    Nugent    v.    Supervisors,    19 

tain  basis  of  capital  and  indebtedness.  Wall.     241     (1873);     Armstrong     v. 

one  of  them,   without  the  knowledge  KarshneSr,    47    Ohio    St.    276    (1890); 

of  the  other,  passed  a  resolution  de-  Bishop    v.    Brainerd,    28    Conn.    289 

daring  a  scrip   dividend  of  ten  per  (1859);    Chicago,  etc.  R.  R.  v.   Staf- 

cent.    on   its  capital   stock,    thus  in-  ford    County,    36    Kan.    121    (1887). 

creasing    its    Indebtedness    by    that  Contra,  McCray  v.  Junction  R.  R.,  9 

amount.      The    certificates    were    ao-  Ind.  358   (1857). 

cordingly  issued;  but  after  consolida-  i  Cox  v.  Terre  Haute,  etc.  R.  R.  Co., 

tion,  upon  a  bill  filed  for  that  pur-  133  Fed.  Rep.  371  (1904).    A  merge'r 

pose,    the    scrip    was   declared    void,  is    but    one    kind    of    consolidation, 

Bailey  v.  Citizens'  Gas  Light  Co.,  27  under  the  Kentucky  statutes,  and  a 

N.  J.  Eq.  196  (1876).  person  who  has  given  a  note  to  one 

1  Jones  V.  Missouri,  etc.  Co.,  135  of  the  original  corporations  cannot 
Fed.  Rep.  153  (1905).  defeat  the  note  on  the  ground  that 

2  Where  two  companies  are  con-  the  consolidation  was  not  authorized, 
solidated  this  is  practically  a  dis-  Central,  etc.  v.  Walters'  Bx'rs,  90 
solution   of   the   old    companies   and  S.  W.  Rep.  1066  (Ky.  1906). 
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of  the  property  of  tke  corporation.*  A  statute  requiring  the  consent 
of  the  stockholders  to  the  sale  of  corporate  property  does  not  mean 
all  the  stockholders,  but  means^a  majority.^ 

The  question  whether  a  railroad  may  be  sold  in  consideration  of 
the  bonds  and  stock  of  the  vendee  corporation  is  considered  else- 
where.* Sometimes  the  statute  which  authorizes  the  sale,  lease,  or 
consolidation  of  railroads  provides  for  the  payment  of  money  to 
a  dissenting  stockholder  who  prefers  to  close  out  his  interest  rather 
than  take  part  in  the  new  enterprise.*  A  sale  of  a  railroad  to  a 
railroad  company  may  be  subject  to  a  condition  subsequent,  which 
upon  breach  may  enable  the  grantor  to  retake  possession  and  title.® 
Where  one  railroad  company  buys  the  railroad  of  another  company, 
the  former  is  not  bound  by  outstanding  contracts  of  the  latter.®  Where 


1  Thnis,  in  California,  Idabo,  Iowa,    portion  of  stock  in  the  consolidated 
Nevada,     and     Tennessee     a     three-    corporation.     Mayfield   v.   Alton   Ry., 


fourths  vote  is  sometimes  required; 
in  Montana  a  three-fifths  vote,  while 
in  Arkansas,  Colorado,  Connecticut, 
Illinois,  Kansas,  Maine,  Maryland, 
Minnesota,  Nebraska,  New  Hampshire, 
New  Jersey,  New  York,  Ohio,  and 
Pennsylvania  a  two-thirds  vote  is 
sufficient;  and  in  the  above-mentiomed 
states,  under  some  statutes,  a  major- 
ity vote  is  sufficient,  while  under 
other   statutes   a   larger   vote   is  re- 


100  111.  App.  Rep.  614  (1901);  aff'd, 
198  111.  528.  There  is  no  statute  un- 
der which  an  ordinary  Illinois  cor- 
poration can  consolidate  with  a  for- 
eign corporation.  Loughlin  v.  United 
States  School  P^imiture  Co.,  118  111. 
App.  Rep.  36   (1905). 

4  See  §  896,  infra. 

sSchleeinger  v.  Kansas  City,  etc. 
Ry.,  152  U.  S.  444   (1894). 

6  Dickey   i'.   Kansas   City,   etc.  Ry., 


stockholders  agree  to  a  consolidation, 
but  before   it  is  carried   out  one  of 


quired.  See  also  §  894.  Where  all  the  122  Mo.  223  (1894);  Hoard  v.  Chesa- 
peake, etc.  Ry.,  123  U.  S.  222  (1887). 
A  railroad  company  putchasing  the 

them  sells  his  stock,  the  purchaser,  if    railroad   of   another   company    under 

the  Ohio  statutes  is  not  liable  for  the 
debts  of  the  latter,  even  though  the 
statutes    stated    that    the    purchaser 


he  knew  of  the  agreement,  is  bound 
by  it,  but  is  entitled  to  a  transfer  of 
the  stock  to  himself  on  the  books. 


507  (Mo.  1906). 

2  Louisville,  etc.  R.  R.  v.  Jarvls,  87 
S.  W.  Rep.  759   (Ky.  1905). 


Senn  v.  Union,  etc.  Co.,  92  S.  W.  Rep.  should  be  subject  to  the  "duties,  ob- 
ligations and  restrictions"  of  the  ven- 
dor. Rice  V.  Norfolk,  etc  Ry.,  153 
Fed.  Rep.  497  (1907).  Where  a  rail- 
3  See  §  671,  supra.  Where  a  eorpo-  road  is  sold  to  another  company,  as 
ration  sells  its  assets  for  stock  in  an-  authorized  by  statute,  the  purchaser 
other  corporation,  such  stock  going  to  is  not  liable  for  the  debts  of  the  ven- 
the  selling  corpotration  itself,  this  is  dor,  and  in  the  federal  courts  and 
a  sale  and  not  a  consolidation.  Hiles  many  of  the  state  courts,  the  vendee 
V.  Hiles  &  Co.,  120  111.  App.  Rep.  617  is  not  liable  to  such  creditore  even 
(1905),   distinguishing    Chicago,   etc.    though  by  the  terms  of  the  purchase 


Ry.  V.  Ashling,  160  III.  373  (1895). 
On  a  consolidation  under  a  statute 
existing  when  the  corporation  was 
formed,  a  stockholder  is  not  entitled 
to  demand  cash  instead  of  his  pro- 
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a  lessee  agrees  to  apply  the  income  to  the  payment  of  interest  on 
bonds  secured  by  mortgage  on  the  road,  a  decree  against  it  for  specific 
performance  binds  an  assignee  of  the  lease. -^  The  lessor  is  entitled  to 
the  benefit  of  any  reduction  in  the  interest  on  its  bonds  where  they 
are  refunded.^  A  canal  company  must  maintain  bridges  in  com- 
pliance with  its  charter,  even  though  it  has  leased  its  canal  to  another 
company  as  authorized  by  the  statutes.^ 

A  railroad  which  has  been  legally  leased  is  not  liable  in  regard  to 
the  road  to  the  same  extent  as  though  no  lease  had  been  made, 
especially  in  regard  to  damages  for  negligence.*     In  Illinois  and 


not  bound  to  honor  passes  issued  by 
the  latter,  even  though  such  passes 
were  issued  for  rights  of  way.  Wal- 
lace V.  Ann  Atbor,  etc.  Ry.,  80  N.  W. 
Rep.  572  (Mich.  1899).  The  vendee 
of  a  street  railway  does  not  assume 
its  liabilities.  Dallas,  etc.  Ry.  v.  Mad- 
dox,  31  S.  W.  Rep.  702  (Tex.  1895). 

1  Sehmidt  v.  Louisville,  etc.  Ry.,  99 
Ky.  143  (1896).  Stee  s.  c,  177  U.  S. 
230.  Where  by  the  terms  of  the  lease 
the  lessee  is  to  apply  the  net  earnings 
to  mortgage  bonds  and'  coupons  of  the 
lessor,  a  coupon  holder  may  maintain 
a  bill  in  equity  to  compel  the  lessee 
to  account  for  such  net  earnings. 
Schmidt  v.  Louisville,  etc.  Ry.,  119 
Ky.  287  (1904). 

2  In  the  case  Continental  Ins,  Co.  v. 
New  York,  etc.  R.  R.,  187  N.  Y.  225 
(1907),  It  was  held  that  where  bonds 
of  a  lessor  railroad  could',  upon  their 
becoming  due,  be  refunded  at  a  lower 
rate  of  interest,  the  lessor  was  en- 
titled to  the  saving.  Even  though  a 
railroad  lease  is  perpetual  and  pro- 
vides that  the  lessee  shall  pay  certain 
interest  and  dividends,  yet  any  saving 
by  reason  of  a  irefunding  of  the  bonds 
of  the  lessor  belongs  to  the  stocli- 
holders  of  the  lessor  and  they  may 
recover  such  saving  as  has  been  made 
■within  the  time  of  the  statute  of  lim- 
itations, especially  where  it  has  di- 
rectors in  common,  and  the  fact  that 
the  guaranty  of  dividends  was  en- 
dorsed on  the  stock  certificates  is  im- 
material, ^tna  Ins.  Co.  v.  Albany, 
etc.  Co.,  156  Fed.  Rep.  1*32  (1907), 


3  Ryerson  v.  Mdrris  Canal,  etc.  Co., 
71  N.  J.  L.  381  (1904). 

4  The  lessor  of  a  railroad  is  not  lia- 
ble for  the  negligence  or  torts  of  its 
lessee  where  the  lease  itself  Is  valid. 
Miller  v.  New  York,  etc.  R.  R.,  125 
N.  Y.  118  (1890) ;  Cain  v.  Syracuse, 
etc.  R.  R.,  27  N.  Y.  App.  Div.  37S 
(1898).  Where  a  lease  is  authorized 
by  statute  the  lessee  only  is  liaible  for 
negligence  in  the  operation  of  the 
property.  Pinkerton  v.  Pennsylvania, 
etc.  Co.,  193  Pa.  St.  229  (1899).  A 
lessor  is  not  liable  for  the  negligence 
of  the  lessee  in  opera/ting  the  railroad: 
where  the  lease  was  authorized  by 
statute.  Caruthers  v.  Kansas  City,  etc. 
Co.,  59  Kan.  629  (1898).  The  lessor 
railroad,  the  lease  being  authorized 
by  statute,  is  not  liable  for  the  negli- 
gence of  the  lessee.  Hayes  v.  North- 
ern Pac.  R.  R.,  74  Fed.  Rep.  279 
(1896).  Even  where  a  lease  of  a  rail- 
road is  ultra  vires,  the  lessor  com- 
pany has  been  held  not  liable  for  neg- 
ligence to  an  employee  of  the  lessee 
company.  Hukill  v.  Maysville,  etc.  R. 
R.,  72  Fed.  Rep.  745  (1896).  In  the 
federal  courts  the  lessor  is  not  liable 
for  the  negligence  of  the  lessee. 
Yeates  v.  Illinois,  etc.  Ry.,  137  Fed. 
Rep.  943  (1905).  The  lessor  Is  not 
liable  for  a  violation  of  the  Interstate 
commerce  law  by  the  lessee.  West- 
ern, etc.  R.  R.  V.  Penn.,  etc.  Co.,  137 
Fed!.  Rep.  343  (1905).  The  lessor  is 
not  liable  where  the  lease  was  author- 
ized by  statute.  Swioe's  Adm'x  v. 
Maysville,    etc.   R.   R.,    116    Ky.    253 
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some  other  jurisdictions,  however,  it  is  held  that  a  lessor  railroad  is 
liable  for  negligence  of  the  lessee,  even  though  the  lease  is  authorized 
by  statute,  where  such  statute  does  not  espressly  release  the  lessor 
from  such  liability.'    The  lessee  is  always  liable.^    A  railroad  may  be 


(1903).  A  tease  of  a  Michigan  rail- 
road to  a  Canadian  Ballroad  Com- 
pany relieves  the  former  from  liabil- 
ity for  subsequent  ax:ts  of  negligence, 
the  lease  Ijiaving  been  made  under  the 
Michigam)  statute.  Ackerman  v.  Cin- 
'cinnati,  etc.  R.  R.,  143  Mich.  58 
(1906),  A  contract  by  which  a  street 
railroad  is  leased,  the  lessee  to  pay 
the  debts  of  the  lessor,  is  a  lease  and 
not  a  traffic  contract,  and  the  lessor 
is  not  thereafter  liable  for  negligence 
of  the  lessee.  Moorshead  v.  United 
Rys.,  119  Mo.  App.  541  (1906).  Even 
though  the  stockholders  and  officers 
of  a  lumber  company  and  a  railroad 
company  are  substantially  the  same, 
and  even  though  the  lumber  company 
has  sold  its  railroad  to  the  railToad 
company,  yet  the  lumber  company  is 
not  liable  for  the  negligence  of  the 
railroad  company.  Goodwin  v.  Bodcaw 
Lumber  Co.,  109  La.  1050  (1902).  Even 
though  a  railroad  leases  its  property 
as  authorized  by  statute,  it  is  liable 
for  the  negligence  of  the  lessee,  din- 
ger's Adm'x  V.  Chesapeake  &  0.  Ry., 
109  S.  W.  Rep.  315  (Ky.  1908);  cf. 
Mahoney  v.  Atlantic,  etc.  R.  R.,  63  Me. 
68  (1873),  holding  that  if  the  lessee 
operates  the  road  the  lessor  is  not 
liable  for  injuries  to  a  passenger.  A 
lease  with  legislative  authority  re- 
lieves the  lessor  from  liability  for  the 
lessee's  negligence.  Virginia,  etc.  Ry. 
V.  "Washington,  86  Va.  62Q  (1890) .  The 
lessor  is  liable  if  the  lease  is  made 
without  legislative  authority.    Ricketts 


V.  Chesapeake,  etc.  Ry.,  33  W.  Va.  433 
■  (1890) ;  Briscoe  m.  Southern  Kan.  Ry., 
40  Fed.  Bep.  273  (1889).  See  also 
York,  etc.  R.  R.  v.  Winans,  17  How. 
30  (1854),  a  case  of  infringement  of 
patent;  Whitney  v.  Atlantic,  etc.  R. 
R.,  44  Me.  362  (1854),  involving  a 
loss  occasioned  by  neglect  to  erect 
fences;  International,  etc.  R.  R.  v. 
Moody,  71  Tex.  €14  (1888);  "Wyman 
V.  Penobscot,  etc.  R.  R.,  46  Me.  162 
(1858);  Singleton  v.  Southwestern  R. 
R.,  70  Ga.  464  (1883);  Nelson  v.  Ver- 
mont, etc.  R.  R.,  26  Vt.  717  (1854); 
Central,  etc.  R.  R.  v..  Morris,  68  Tex. 
49  (1887) ;  Langley  v.  Boston,  etc.  R. 
R.,  76  Mass.  103  (1857);  Harmon  v. 
Columbia,  etc.  R.  R.,  28  S.  C.  401 
(1888) ;  Ohio,  etc.  R.  R.  v.  Dunbar, 
20  111.  623  (1858) ;  Nugent  v.  Boston, 
etc.  R.  R.,  80  Me.  62   (1888). 

1  Chicago,  etc.  R;^.  ■;;.  Hart,  209  111. 
414  (1904).  A  lessor  railroad  is  liable 
for  the  negligence  of  the  lessee,  even 
though  the  lease  was'  authorized  by 
the  legislature.  Logan  v.  North  Caro- 
lina R.  R.,  116  N.  C.  940  (1895).  In 
California,  by  statute,  the  lessor  is 
liable  for  personal  injuries  due  to  the 
lessor's  improper  construction  of  the 
road.  Lee  v.  Southern  Pac.  R.  R.,  116 
Cal.  97  (1897).  In  general,  see  Scott 
V.  Gnand  Trunk  Ry.,  51  N.  Y.  655 
(1873),  where  the  lessor  was  held  for 
repairs  upon  a  steamboat;  Wylde  v. 
Northern  R.  R.,  53  N.  Y.  156  (1873), 
where  both  the  lessor  and  the  lessee 
were  held  for  injuries  received  by  a 


2  Wasmer  v.  Delaware,  etc.  R.  R., 
80  N.  Y.  212  (1880),  where  there  were 
defective  rails.  Where  connecting 
roads  transfer  freight  by  using  cars 
owried  by  one  company,  the  cars  be- 
ing labeled  "Green  Line,"  a  cause  of 
action  for  loss  of  freight  in  one  of 
the  cars  while  being  hauled  over  an- 


other line  does  not  sustain  an  attach- 
ment against  other  "Green  Line" 
property.  Irvine  v.  Nashville  Ry.,  92 
111.  103  (1879).  The  lessee  is  liable 
iOr  the  torts  of  agents  which  it  has 
in  common  with  the  lessor.  Wabash, 
etc.  R.  R.  V.  Peyton,  106  111.  534 
(1883). 
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liable  for  torts  although  it  has  turned  over  the  road  to  mortgage 
trustees.-^ 

A  railroad  allowing  another  company  also  to  use  its  tracks  is 
liable  for  accidents  caused  by  negligence  of  the  latter.^  Even  though 
all  the  property  of  the  corporation  has  been  sold  by  a  foreclos- 
ure in  pais,  the  corporation  continues  in  existence,  but  is  not 
liable  for  the  negligence  of  a  lessee  of  the  purchaser  at  such 
foreclosure  sale.*  The  lessee  of  a  railroad  must  operate  it  according 
to  its  original  charter  and  is  entitled  to  the  benefits  of  the  original 
charter.'*  A  lessee  of  a  railroad  may  exercise  the  right  of  the  lessor 
to  widen  the  roadbed,  even  though  it  is  for  the  benefit  of  the  lessee.^ 
A  charter  exemption  of  a  street  railway  company  from  assessment  for 
paving  does  not  pass  to  a  purchaser  of  its  property,  even  though  the 
sale  is  made  under  authority  of  a  statute  authorizing  the  transfer 
of  "the  estate,  property,  rights,  privileges  and  franchises."  More- 
over, if  the  new  company  is  incorporated  under  the  general  act  which 
requires  it  to  pave,  it  cannot  receive  such  exemption  by  reason  of  any 
such  purchase.*  A  railroad  company  reorganized  under  a  special  act 
of  the  legislature  without  a  new  company  being  chartered,  does  not 


passenger;  Pittsburgh,  etc.  Ry.  v. 
Kain,  35  Ind.  291  (1871),  holding 
that  a  lessee  cannot  be  held  for.  the 
torts  of  the  lessor  committed  before 
the  execution  of  the  lease;  Abbott  v. 
Johnstown,  etc.  R.  R.,  80  N.  Y.  27 
(1880).  A  lessor  railroad  is  liable  for 
Injuries  on  its  road,  even  though  it  has 
leased  the  same  to  another  railroad 
with  the  consent  of  the  legislature. 
ChoUette  v.  Omaha,  etc.  R.  R.,  26  Neb. 
159  (1889).  The  lessor  of  a  railroad 
is  liable  for  the  torts  of  a  lessee,  even 
though  the  lease  was  authotrized  by 
statute.  Georgie,  etc.  Co.  v.  Haas,  56 
S.  E.  Rep.  313  (Ga.  1906).  The  Ohio 
statute  rendering  both  lessor  and  les- 
see liable  applies  to  liabilities  as  a 
carrier  and  not  as  an  employer.  Beltz 
V.  Baltimore,  etc.  R.  R.,  137  Fed.  Bep. 
1016  (1905).  Where  the  statute  de- 
clares the  lessor  liable  as  if  it  oper- 
ated the  road  itself,  the  lessor  is  lia- 
ble for  the  negligence  of  the  lessee. 
Keller  v.  Kansas  City,  etc.  R.  R.,  135 
Fed.  Rep.  202  (1903).  The  lessor  is 
liable  for  the  negligence  of  the  lessee. 
Muntz  V.  Algiers,  etc.  Ry.,  Ill  La.  423 
(1903).    A  lessor  is  liable  for  negli- 
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gence  of  the  lessee,  unless  the  statute 
authorizing  the  lease  exempts  the  for- 
mer from  such  liability.  Pierce  v. 
North  Carolina  R.  R.,  124  N.  C.  83 
(1899).  A  lessor  is  liable  for  negli- 
gence of  the  lessee.  Perry  v.  West- 
ern, etc.  R.  R.,  129  N.  C.  333  (1901). 
The  lessor  is  liable  for  damages  for 
an  accident  due  to  the  negligence  of 
the  lessee.  Harden  v.  North  Carolina 
R.  R.,  129  N.  C.  354  (1901).  A  lessor 
may  be  liable  for  negligence,  even 
though  the  lease  was  made  under  the 
authority  of  a  statute.  McCabe's 
Adm'x  V.  Maysville,  etc.  B.  R.,  66  S. 
W.  Rep.  1054  (Ky.  1902). 

1  Naglee  v.  Alexandria,  etc.  Ry.,  83 
Va.  707  (1887).    But  see  §  875,  supra. 

2  Pennsylvania  Co.  v.  Ellett,  132  111. 
654  (1890). 

3  Williard'  v.    Spartanburg,  etc.    R. 
R.,  124  Fed.  Rep.  796  (1903). 

i  People  V.  Brooklyn  Heights  R.  R., 
187  N.  Y.  48  (1907). 

5  Glaser   v.   Glenwood,    208    Pa.    St. 
328    (1904). 

6  Rochester  Ry.  v.  Rochester,  205  U. 
S.  236  (1907),  affg  182  N.  Y.  116. 
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lose  a  statutory  exemption  from  taxation.^  A  consolidation  is  not 
confined  to  two  railroads  but  m.ay  include  several  railroads  at  the 
same  time.^ 

§  896.  Consolidation,  lease,  or  sale  under  an  amendment  to  the 
charter  or  under  a  general  statute  passed  subsequent  to  the  char- 
ter.— It  has  already  been  shown  in  a  preceding  chapter  that  an 
amendment  to  a  charter  whereby  a  consolidation  of  the  corpora- 
tion with  another  corporation  is  authorized  can  be  accepted  and 
acted  upon  by  the  corporation  only  by  the  unanimous  consent  of 
the  stockholders.^  A  single  dissenting  stockholder  may  enjoin  a 
consolidation  under  such  circumstances.*     In  a  stockholder's  suit  to 


1  Bowers  v.  Detroit,  etc.  Ry.,  201  tJ.    became   such   aftei-   the  charter   has 


S.  543   (1906). 

2  Bonner  v.   Terre  Haut« 
151  Fed.  Rep.  985   (1907). 

3  See   §§  499,   500,  supra.     Black  v. 


been  amended,  authorizing  a  consoll- 

I.   R.,    dation,   cannot  complain.     Colgate  v. 

United   States,  etc.   Co.,   67  Atl.  Rep. 

657   (N.  J.  1907).    A  majority  of  the 


Delaware,  etc.  Co.,  24  N.  J.  Eq.  455  stockholders  of  a  railroad  company 
(1873) ;  Knoxville  v.  Knoxville,  etc.  have  no  power  to  amend  the  charter 
R.  R.,  22  Fed.  Rep.  758  (1884).  Mans-  so  as  to  accept  the  general  railroad 
field,  etc.  R.  R.  v.  Brown,  26  Ohio  St.  act  of  the  state,  which  general  act 
223  (1875),  holds  that  the  stockholder  will  give  the  company  the  right  to 
who  is  sued  on  calls  may  attack  the  indefinitely  extend  Its  railroad,  build 
regularity  of  the  consolidation.  But  branch  lines,  lease  its  property,  build; 
a  municipality  giving  bonds  to  one  and  operate  steamboats,  or  consoli- 
of  the  old  companies  cannot  attack  date  with  any  other  railroad  oom- 
such  regularity.  Chicago,  etc.  R.  R.  pany.  Such  a  wholesale  amendment 
V.  Stafford  County,  36  Kan.  121  is  illegal  as  against  the  dissent  of  a 
(1887).  In,  Illinois  it  is  very  properly  stockholder,  even  though  a  portion 
held  that  a  stockholder  cannot  defend  of  such  general  act  might  have  been 
against  calls  by  alleging  an  ultra  accepted  as  being  not  a  fundamental 
vires  consolidation.  His  remedy  is  by  but  merely  an,  auxiliary  amendment, 
injunction.  Ottawa,  etc.  R.  R.  v.  Alexander  v.  Atlanta,  etc.  R  R  Co 
Black,  79  111.  262  (1875).  Cf.  §187,  108  Ga.  151  (1899).  Cf.  note  to 
supra.  A  sale  or  lease  of  a  railroad  §  892,  supra,  giving  Georgia  decisions, 
under  an  amendment  to  the  charter  "Where  the  statutes  in  existence  at 
can  be  made  only  upon  the  unanimous  the  time  of  incorporation  provide  for 
consent  of  the  stockholders.  Earle  v.  the  extension  of  corporate  cha;rters  a 
Seattle,  etc.  Ry.,  56  Fed.  Rep.  909  stockholder  cannot  prevent  the  oorpo- 
(1893).  A  stockholder  cannot  enjoin  ration  from  extending  its  existence  in 
a  consolidation  on  the  ground  that  accordance  with  such  statutes.  Smith 
one  of  the  consolidating  companies  v.  Eastwood,  etc.  Co.,  58  N.  J.  Eq. 
was  illegally  organized.    Bell  i;.  Penm-    331  (1899). 

eylvania,  etc.  R.  R.,  10  Atl.  Rep.  741  4  An  Ohio  stockholder  in  an  Illinois 
(N.  J.  1887).  A  corporation  may  railroad  corporation  may  bring  suit 
amend  its  certificate  of  incorporation  in  the  United  States  court  in  Illinois 
by  inserting  power  to  consolidate  as  against  the  corporation,  and  other  II- 
granted  by  a  statute  passed  after  the  linois  corporations  and  a  New  York 
original  certificate  of  incorporation  trustee  of  a  mortgage  on  the  property 
had   been  filed.     A  stockholder  who    to  set  aside  an  alleged  illegal  leas^ 
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set  aside  a  consolidation  on  the  ground  that  it  is  ultra  vires  and  also 
fraudulent  in  that  one  company  controls  the  other,  a  preliminary 
injunction  will  not  be  granted  if  the  consolidation  has  already  been 
completed.-'  And  in  Missouri  it  is  held  that  the  stockholder  cannot 
have  the  transaction  set  aside,  but  is  entitled  merely  to  damages  in  a 
court  of  law.^  There  is  a  conflict  of  authority  as  to  the  rule  where 
the  legislature  has  reserved  the  right  to  alter  or  amend  the  charter. 
The  weight  of  authority  holds  that  a  dissenting  stockholder  cannot 
prevent  the  sale,  lease,  or  consolidation.^     Moreover,  the  legislature, 

and  deed  of  tlie  property  of  the  first-  tbe    sale   the    majority   stockholders 

named   corporajtion.     The   New   York  voted  that  the  stock  was  worth  $170 

corporation  may  be  served  by  publica-  a  share,  and  that  that  price  should  be 

tion.    Citizens',  etc.  Co.  v.  Illinois,  etc.  paid  to  minority  stockholders,  and  the 

R.  R.,  205  U.  S.  46  (1907).  vendee  company  thereupon  agreed  to 

1  Stevens  v.  Missouri,  etc.  Ry.,  106  pay  the  same.  The  remedy  of  the 
Fed.  Rep.  771  (1901).  Even  though  dissenting  stockholder,  if  any,  is  at 
it  is  conceded  that  a  railroad  oorpo-  law  for  the  market  value  of  the  stock 
ration  has  no  power  to  consolidate  or  a  proportionate  share  of  the  pro- 
with  another,  tbe  court  will  not  at  oeeds.  Tanner  v.  L/indell  Ry.,  180 
tbe  instance  of  a  minority  stockholder  Mo.  1  (1904).  In  dismissing  a 
enjoin  a  possible  consolidation  under  minority  stockholders'  suit  in  equity, 
a  statute  which  the  legislature  may  tbe  court  may  do  so  without  prejudice 
hereafter  pass;  neither  will  the  court  to  an  action  at  law  by  him  for  the 
enjoin  tbe  company  from  selling  cer-  value  of  tbe  stock  at  the  time  of  tbe 
tain  stock,  even  though  such  sale  will  consolidation  which  be  complains  of. 
expedite  a  consolidation.  Ryan  v.  Beling  v.  American,  etc.  Co.,  65  Atl. 
Williams,  100  Fed.  Rep.   172    (1900).  Rep.  725  (N.J.  1907). 

And  even  after  such  statute  has  been  3  Under     tbe     reserved     right     to 

passed  the  court  will  not  grant  a  pre-  amend  or  repeal  a  charter  the  legis- 

liminary   injunction   against   consoli-  lature  may  authorize  a  consolidation, 

dation  under  it  on  tbe  ground  that  Colby  v.  Equitable  Trust  Co.,  124  N. 

such      statute      is      unconstitutional,  Y.   App.   Div.   262    (1908);    afE'd,   192 

whete    no    injury    to    tbe    dissenting  N.  Y.  535.  Under  tbe  reserved  power 

stockholder  is  shown.    Ryan  v.  Wil-  to  amend   a  charter  tbe  legislature 

liams,  100  Fed.  Rep.  177    (1900).  may    authorize   tbe    consolidation    of 

2  A  minority  stockholder  in  a  street  railroads.  Market  Street  Ry.  v.  Hell- 
railway  cannot  cause  to  be  set  aside  man,  109  Cal.  571  (189S).  Where 
a  sale  of  its  property  to  another  com-  the  legislature  reserves  tbe  right  to 
I»any  for  stock  of  tbe  latter,  where  amend,  alter,  or  repeal  a  charter,  it 
such  sale  is  authorized  by  statute,  may  authorize  a  consolidation  with 
even  though  tbe  statute  was  passed  another  railroad,  and  a  dissenting 
subsequently  to  the  incorporation  of  stockholder  cannot  object.  Hale  v. 
tbe  street  railway,  and  even  though  Cheshire  R.  R.,  161  Mass.  443  (1894) ; 
the  purchasing  company  had  issued  Durfee  v.  Old  Colony,  etc.  R.  R.,  87 
bonds  and  stocks  to  tbe  amount  of  Mass.  230  (1862);  Bishop  i7.  Brainerd, 
$90,000,000  in  payment  for  street  rail-  28  Conn.  289  (1859).  See  §  501, 
ways,  the  capital  stock  and  bonded  supra.  Cf.  Buffalo,  etc.  R.  R.  v. 
indebtedness  of  which  was  only  $33,-  Dudley,  14  N.  Y.  336,  354  (1856); 
255  000,  and  even  though  in  making  Mowrey  v.  Indianapolis,  etc.  S,.  R.,  4 
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corporation,  and  majority  are  not  entirely  subject  to  the  will  of 
dissenting  stockholders.  Under  the  power  of  eminent  domain  the 
legislature  may,  in  a  statute  authorizing  consolidations,  leases,  or 
sales  of  railroads,  provide  therein  that  a  dissenting  stockholder's 
stock  shall  be  appraised  and  condemned,  thereby  removing  all  ob- 
stacles to  the  proposed  act.  Such  a  condemnation  proceeding  is  legal 
and  constitutional.^    But  a  statute  giving  authority  to  condemn  stock 


Biss.  78  (1866);  s.  c,  17  Fed.  Cas. 
930.  A  statute  authorizing  corpora- 
tions to  sell  all  their  property  on  a 
certain  vote  of  the  stockholders  ap- 
plies to  oorpoirations  existing  at  the 
time  of  the  enactment  of  the  statute, 
the  legislature  having  the  reserved 
right  to  alter,  amend  or  repeal  char- 
ters. Germer  v.  Triple-State,  etc.  Co., 
60  W:  Va.  143  (1906).  Under  its  re- 
served power,  the  legislature  may 
authorize  a  consolidation  of  railroads, 
especially  where  they  are  in  a  failing 
condition.  A  majority  of  the  stock- 
holders may  accept  such  an  amend- 
ment. Hinds  County  v.  Natchez,  etc. 
E.  R.,  85  Miss.  599  (1905). 

1  Black  V.  Delaware,  etc.  Canal  Co., 
24  N.  J.  Eq.  455  (1873);  rev'g  22  N. 
J.  Eq.  130.  See  also  Lauman  v. 
Lebanon,  etc.  R.  R.,  30  Pa.  St.  42 
(1858).  A  state  may  enact  a  statute 
authorizing  a  railroad  corporation  to 
condemn  a  minority  of  the  stock  In 
another  company,  the  former  com- 
pany being  already  the  owner  of  the 
majority  of  the  stock,  it  being  shown 
that  the  public  interest  so  demands, 
and  the  improvement  of  the  railroad 
itself  being  of  suflScient  public  inter- 
est. Offleld  V.  N.  y.,  etc.  R.  R.,  203 
U.  S.  372  (1906).  Where  a  railroad 
corporation  has  legally  acquired 
nearly  all  the  stock  of  another  cor- 
poration, the  legislature  may  author- 
ize the  former  to  condemn  the  minor- 
ity holdings  of  such  stock.  New  York, 
etc.  R.  R.  V.  Offield,  77  Conn.  417 
(1904).  The  legislature  may  author- 
ize a  railroad,  corporation  to  consoli- 
date with  other  companies,  on  a  vote 
of  a  majority  of  its  stock,  provision 
being  made  for  assessing  and  paying 


the  value  of  dissenting  stocfc  It  is 
immaterial  that  the  state  had  not  re- 
served the  power  to  amend  the  char- 
ter. Spencer  p.  Seaboard,  etc.  Co., 
137  N.  C.  107  (1904).  Mr.  Leonard 
M.  Daggett  discusses  this  right  to  con- 
demn stock  in  an  able  article  in  the 
Yale  Law  Review  for  May,  1896.  See 
also  First  Nat.  Bank  r.  Brenneman, 
114  Pa.  St.  315  (1886),  a  national-bank 
case;  Trask  v.  Peekskill,  etc.  Co.,  6 
Hun,  236  (1875),  under  the  New  York 
Manufacturing  Company's  Act;  Ex 
parte  Fox,  L.  R.  6  Ch.  176  (1871),  un- 
der the  English  act.  For  a  case  apply- 
ing the  Ohio  statute  compelling  a  con- 
solidated company  to  pay  the  ap- 
praised value  of  the  stock  of  a  stock- 
holder in  one  of  the  constituent  com- 
panies, who  refuses  to  enter  into  the 
consolidation,  see  Pittsburgh,  etc.  Ry. 
V.  Garrett,  50  Ohio  St.  405  (1893).  In 
determining  the  value  of  a  dissenting 
stockholder's  stock  which  is  con- 
demned, in  connection  with  a  lease  in 
accordance  with  the  statute,  it  is  im- 
material that  the  stock  three  years 
prior  thereto  was  worth  more,  but 
that  on  account  of  bad  management 
its  value  had  diminished,  and  it  is 
immaterial  that  three  years  prior 
thereto  a  lease  might  have  been  made 
at  a  higher  rental.  The  market  value 
of  the  stock  after  the  lease  may  be 
shown,  even  though  the  condemnation 
was  by  reason  of  such  lease.  The 
regular  market  value  should  be  the 
basis  of  the  award.  Gregg  v.  North- 
ern R.  R.,  67  N.  H.  452  (1893).  A 
statute  that  dissenting  stock  shall  be 
appraised  is  not  applicable  where  no 
appraisal  proceedings  are  had,  and 
hence  the  owner  may  claim  new  stock 
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for  the  purpose  of  effecting  a  consolidation  of  corporations  is  no 
authority  for  the  condemnation  where  only  a  lease  is  being  effected ; 
nor  have  the  courts  any  power  except  under  a  statute  to  award 
damages  to  the  dissenting  stockholder,  and  then  take  from  him  his 
stock.^ 

In  England  there  is  no  restriction  on  the  power  of  parliament  to 
amend  a  charter;  and  the  courts  will  not  enjoin  an  application  to 
parliament  for  an  amendment,^  but  will  enjoin  any  use  of  corporate 
funds  to  aid  and  further  that  application.* 

§  897.  Consolidation  dissolves  the  existing  corporations  and  cre- 
ates a  new  one— Liability  of  a  consolidated  company  on  the  debts 
of  the  old  companies. — There  has  been  a  great  deal  of  litigation 
over  the  question  of  whether  a  consolidation  dissolves  the  consol- 
idating companies,  inasmuch  as  it  generally  happens  that  the  old 
corporations  possessed  peculiar  and  valuable  powers  or  exeq|pjtions 
which  are  lost  by  the  consolidation  if  the  above  principle  of  law  is 
applied.  Especially  is  this  the  case  where  one  or  more  of  the 
old   corporations  were  by  charter  provision  exempted  from  taxa- 

in  exchange  therefor,  even  though  not  render  the  corporation  liable  in 
considerable  time  has  elapsed.  Doug-  damages,  inasmuch  as  it  is  clear  that, 
lass  V.  Concord,  etc.  R.  R.,  72  N.  H.  even  though  the  stock  were  appraised, 
26  (1903).  Under  a  statute  requir-  the  oorporation  would  not  buy  it. 
ing  the  lessee  of  a  railroad  to  pur-  Whiton  v.  Batchelder,  etc.  Corp.,  179 
chase  dissenting  stock  of  the  lessor  Mass.  169  (1901).  As  to  the  English 
within  thirty  days  on  an  appraisal  of  statute  on  this  subject,  see  Baring- 
its  value,  stock  which  has  been  voted  Gould  i\  Sharpington,  etc.  Syndicate, 
in   favor   of   the  lease  cannot   after-  [1899]  2  Ch.  80. 

wards  be  the  basis  of  a  claim  that  it  i  Mills  v.  Central  R.  R.,  41  N.  J.  Eq. 
be  appraised  and  paid  for.  In  the  1  (1886).  Where  two  companies  are 
appraisal  proceedings  all  questions  consolidated  this  is  practically  a  dis- 
arising  may  be  adjudicated.  If  the  solution  of  the  old  companies  and 
dissenting  stock  is  not  purchased  un-  hence  a  stockholder  in  one  of  them 
der  the  statute,  the  lessee  runs  the  may  bring  a  suit  in  equity  to  have 
risk  of  the  lease  being  held  void  at  the  value  of  his  stock  determined  and 
the  instance  of  a  dissenting  stock-  insist  upon  payment  therefor  in  cash, 
holder.  Boston,  etc.  R.  R.  v.  Graham,  Barnett  v.  Philadelphia,  etc.  Co.,  67 
179  Mass.  62  (1901).  Where,  in  or-  Atl.  Rep.  912  (Pa.  1907),  the  court 
der  "to  enable  the  company  to  keep  following  Lauman  v.  Lebanon  Valley 
its  stock  in  the  ownership  of  stock-  R.  R.  Co.,  30  Pa,  42  (1858). 
holders  of  its  own  choosing,"  each  2  Heathoote  v.  North  Staffordshire 
stockholder  enters  into  an  agreement  Ry.  Co.,  2  Macn.  &  G.  100  (1850).  See 
with  the  corporation  that  in  case  he  also  McDonnell  v.  Grand  Canal  Co.,  3 
wishes  to  sell  his  stock  it  shall  first  Ir.  Ch.  Rep.  (N.  S.)  578  (1853). 
be  appraised  and  then  offered  to  the  3  Simpson  r.  Denison,  10  Hare,  51 
corporation  before  it  is  offered  to  any  (1852) ;  Maunsell  v.  Midland,  etc.  Ry., 
one  else,  the  refusal  of  the  board  of  1  Hem.  &  M.  130  (1863);  Great  West- 
directors  to  make  an  appraisal,  in  ern  Ry.  v.  Rushout,  5  De  G.  &  Sm. 
accordance  with  the  agreement,  does  290  (1852). 
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tion.  The  courts,  however,  not  favoring  such  exemptions,  have 
quite  uniformly  held  that  the  exemptions  were  lost  by  the  consol- 
idation, on  the  ground  that  the  old  corporations  were  thereby  dis- 
solved and  a  new  one  was  formed.^  Where  the  statutes  give  to  a 
railroad  corporation  organized  to  take  over  property  purchased  on 
foreclosure  "all  the  powers,  rights,  immunities,  privileges  and  fran- 
chises" of  the  old  company,  an  exemption  from  taxation  passes  to  the 
new  company.^  Even  though  a  railroad  company  is  by  its  charter 
exempt  from  taxation,  yet  if  it  merges  with  other  corporations  in 
an  entirely  new  corporation  after  the  adoption  of  the  constitution 
which  reserves  the  right  to  the  legislature  to  amend  or  repeal  char- 
ters, the  legislature  may  repeal  such  exemption.*  Where  the  statute, 
under  which  a  consolidation  of  several  companies  is  made,  provides 
that  upon  consolidation  the  separate  existence  of  the  constituent  com- 
pani^fhall  cease,  an  exclusive  right  belonging  to  one  of  the  companies 
does  not  pass  to  the  consolidated  company.*  A  consolidated  gas  com- 
pany cannot  enjoin  a  city  from  reducing  gas  rates  in  violation  of  the 
charter  of  one  of  the  constituent  companies,  inasmuch  as  an  exemp- 
tion in  the  charter  of  such  constituent  company  does  not  pass  to  the 
consolidated  company,  and  inasmuch  as  the  suit  involves  properties 
not  owned  by  that  particular  constituent  company.^  A  consolidation 
not  compelled  by  law  subjects  the  consolidated  company  to  the  stat- 
utes then  existing,  and  hence  an  exemption  from  taxation  of  a  con- 
stituent company  then  lapses  if  the  then  existing  constitution  prohibits 
such.®  A  corporation  purchasing  the  property  of  another  company, 
or  formed  by  the  consolidation  of  several,  does  not  succeed  to  special 
rights  contained  in  the  old  charters.  The  new  corporation  comes 
under  the  general  laws  of  the  state  as  they  then  exist.''  Where  two 
or  more  corporations  are  consolidated,  the  question  of  whether  they 
are  thereby  dissolved  and  a  new  corporation  formed,  or  whether  their 
existence  continues  and  no  new  corporation  is  formed,  depends  upon 
the  words  of  the  statute  authorizing  the  consolidation.  The  supreme 
court  of  the  United  States  says  that  the  presumption  is  that  the  old 
companies  are  not  dissolved.* 

1  Keokuk,  etc.  R.  R.  v.  Missouri,  152       4  Shaw  v.  City  of  Oovington,  194  U. 
U.  S.  301  (1894),  reviewing  the  cases    S.  593  (1904). 

on    this   subject    of   dissolution,    but  5  People's,  etc.  Co.  v.  Chicago    194 

stating   that  the   presumption   is   al'-  U.  S.  1  (1904). 

ways    against    the    dissolution.     See  6  Yazoo,  etc.  R.  R.  v.  Vicksburg,  209 

also   §  5726,  supra.  V.  S.  358   (1908). 

2  •Wicomico,    etc.   v.    Banctroft,    135  7  Norfolk,  etc.  R.  R.  v.  Pendleton 
Fed.  Rep.  977  (190S).  156  U.  S.  667   (1895). 

3  Northern,    etc.    Ry.   v.   Maryland,  8  Keokuk,  etc.  R.  R.  v.  Missouri  152 
187  U.  S.  258  (1902).  U.    S.    301   (1894).      See   also    §5726, 

supra. 
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Notwithstanding  this  presumption,  however,  the  federal  courts 
have  held  quite  uniformly  that  the  usual  statute  authorizing  con- 
solidation has  the  effect  of  dissolving  the  consolidating  companies 
and  of  forming  a  new  one,  inasmuch  as  the  statute  generally  indi- 
cates that  intent.^ 

1  This    question,    has    arisen    very  the  old  companies  were  dissolved.    In 

often  in  the  federal  courts.     In  Phil-  Railroad   Co.  v.'  Maine,   96   U.   S.   499 

adelphia,  etc.  R.  R.  v.  Maryland,   10  (1877),     the     same     conclusion     was 

How.  376   (1850);   reaffirmed  in  Dela-  reached    on    substantially    thei    same 

ware  R.  R.  Tax,  18  Wall.  206  (1873),  statute.     In  Railroad  Co.  v.  Georgia, 

it  was  held  that  a  corporation  by  con-  98  U.  S.  359   (1878),  the  statute  gave 

solidation-  with   another  did   not  ac-  the    proposed    consolidated    company 

quire    an    exemption    from    taxation  the  same  name  as  one  of  the  old  oom- 

oontained  in  the  charter  of  the  latter  panics,   and   gave   specific   powers   to 

company.    In  Clearwater  v.  Meredith,  the   new   company.     The  court    held 

1  Wall.  25,  40  (1863),  it  is  held  that  that    a    new    company    was    thereby 

the  Indiana  consolidation  statute  dis-  formed.     In  Green  County  v.  Conners, 

solved    the    two   old    companies.      In  109  U.  S.  104   (1883),  the  court  held 

Tomlinson   v.   Branch,    15    Wall.    460  that  by  consolidation  "the  franchises 

(1S72),  it  is  held  that  where  one  com-  and    privileges    of    each    continue    to 

pany   is   "merged"    into    another,    an  exist  in  respect  to  the  several  roads 

exemption  of  the  latter  from  taxation  so  consolidated,"   and   that  the   fran- 

does  not  apply  to  the  property  of  the  chises    and    privileges    might    in   the 

former.     In  Central  R.  R.  etc.  Co.  v.  consolidation    be    transferred    to    the 

Georgia,    92    U.    S.    665,    670    (1875),  consolidated  company.     In  St.  Louis, 

where  the  companies  were  authorized  etc.  Ry.  v.  Berry,  113  U.  a  465  (1885), 

"to     unite     and     consolidate"     their  the   statute   referred   to  the   consoli- 

"stocks"  and  all  their  "rights,  privi-  dated  company  as  a  "new"  company, 

leges,      immunities,      property,      and  The  court  held  that  the  old  companies 

franchises,"  the  old  companies  were  ware  dissolved.    In  Wabash,  etc.  Ry. 

held  not  to  have  been  dissolved.    The  v.    Ham,    114   U.    S.   587    (1885),   the 

court   said   that   "if   in    the   statute  court  held  that  a  consolidation  was 

there  be  no  words  of  grant  of.corpo-  not  a  sale,  and  held  that  unsecured 

rate  powers,  it  is  difficult  to  see  how  creditors   of  the  old  companies   had 

a  new  corporation  is  created.    If  it  is,  no  lien  ahead  of  mortgage  bondhold- 

It  must  be  by  implication;   and  it  is  ers  of  the  consolidated  company.     Cf. 

an  unbending  rule  that  a  grant  of  cor-  Compton  v.  Jesup,  167  U.  S.  1  (1897). 

porate  existence  is  never  implied."   In  Where  the  United   States  court  has 

Chesapeake,  etc.  R.  R.  v.  Virginia,  94  held  that  the  unsecured  bonds  of  a 

U.  S.   718    (1876),   it  was  held  that  railroad    issued   before   consolidation 

although    the    consolidated    company  with    anoth*    railroad    are    not    an 

was  "vested  with  all  the  rights,  priv-  equitable  lien  on  the  railroad  of  the 

ileges,      franchises,      and      property  former,   prior   in   right  to  mortgage 

which  may  have  been  vested  in  either  bonds  issued  by  the  consolidated  road 

erate  as  a  dissolution  of  the  constit-  (Wabash,  etc.  Ry.  v.  Ham,  114  U.  S. 

dation.,"    yet    that   this    did    not   op-  587),    and    a    state    court   has    held 

erate  as  a  dissolution  of  the  constit-  directly  to  the  contrary  (Compton  v. 

uent  companies.     In  Shields  v.  Ohio,  Wabash,  etc.  Ry.,   45   Ohio  St.  592), 

95  U.  S.  319  (1877),  the  statute  spoke  one  of  the  holders  of  such  bonds  can- 

of  the  consolidated   company  as  the  not  after  a  foreclosure  in  the  United 

"new  corporation."    It  was  held  that  States  court  maintain  a  suit  in  the 
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In  the  state  courts  the  decided  weight  of  authority  is  to  the 
effect  that  a  new  corporation  comes  into  existence  by  the  oonsoli- 


state  court  to  obtain  such  priority. 
His  remedy  is  In  the  United  States 
court,  where  that  court  reserved 
jurisdiction  over  the  property  for  the 
protec|;ion  of  the  purchaser  at  fore- 
closure sale.  Wabash  R.  R.  v.  Adel- 
bert  College,  208  U.  S.  38  (1908),  ap- 
proving Compton  V.  Jesup,  68  Fed. 
Rep.  263  (1905).  In  Pullman's  Pal- 
ace Car  Co.  V.  Missouri  Pac.  Ry.,  115 
U.  S.  587  (1885),  the  Missouri  statute 
authorizing  consolidation  and  giving 
■IKJwers  to  the  "new"  company  there- 
by dissolved  the  old  companies.  In 
Tennessee  v.  Whitwoi-th,  117  U.  S. 
139  (1886),  an  exemption  of  stock 
from  taxation  was  held  to  pass  to  new 
stock  of  a  oonsQilidated  company  is- 
sued in  exchange  therefor.  In  Keo- 
kuk, etc.  R.  R.  V.  Missouri,  152  U.  S. 
301  (1894),  a  consolidating  statute 
which  spoke  of  the  consolidation  as 
"making  one  company  of  the  two" 
was  held  to  have  dissolved  the  old 
companies.  A  speciaJ  statute  author- 
izing the  consolidation  of  several  rail- 
roads and  giving  to  the  consolidated 
company  all  the  rights,  privileges, 
exemptions,  and  franchises  of  the  con- 
stituent companies,  creates  neverthe- 
less a  new  ooi-poratlon,  and  an  exemp- 


prescribes  that  the  property  shall  be 
taxed  in  piroportion  to  its  value.    Ya- 
zoo, etc.  Ry.  V.  Adams,   180  U.   S.   1 
(1901).     In  New  Orleans  Gas  Light 
Co.  V.  Louisiana,  etc.  Co.,  11  Fed.  Rep. 
277    (1882),  the  statute  spoke  of  the 
company   as   "one   consolidated   com- 
pany," and  the  court  held  that  a  new 
corporation  was  created.    In  Citizens' 
Street  R.  R.  v.  Memphis,  53  Fed.  Rep. 
715  (1893),  a  contrary  conclusion  was 
reached    notwithstanding  •  the    strong 
intent  of  the  words  used  in  the  stat- 
ute.   Where  a  telegraph  company  has 
power    to    consolidate    with    another, 
the  franchises  and  rights  pass  by  the 
consolidation     to     the     consolidated 
company,   including  particular  statu- 
tory rights  given  by  act  of  congress 
to   one  of   the   corporations.     Union 
Pac.  Ry.  V.  United  States,  59  Fed.  Rep. 
813    (1894).      The   consolidated    com- 
pany  is  not  a  new  corporation,  but 
rather  a  union  of  the  old  ones.    Phin- 
izy   V.  Augusta,   etc.   R.   R.,    62   Fed. 
Rep.  678  (1894).    As  between  a  mort- 
gage of  a  consolidated  company  and  a 
mortgage   of   one  of   the   constituent 
companies,  both  mortgages  having  an 
after-acquired-property     clause,     the 
mortgage  of  the  constituent  company 


tion  of  stockholders  in  the  old  com-    does  not  attach  to  property  acquired 


panics  from  personal  liability  does 
not  pass  to  the  new  company,  unless 
the  special  act  expressly  so  provides. 
Minneapolis,  etc.  Ry.  v.  Gardner,  177 
U.  S.  332   (1900).     Where  in  consoli- 


after  the  oonsolldation.  New  York, 
etc.  T.  Co.  V.  Louisville,  etc.  R.  R., 
102  Fed.  Rep.  382  (1900).  Where  a 
railroad  has  consolidated  with  an- 
other before  a  municipal  subscription 


dating,  new  certificates  of  stock  are    to  the  former  has  actually  been  made, 

such  subscription  cannot  be  enforced. 
Edwards  v.  Bates  County,  117  Fed. 
Rep.  526  (1902).  A  consolidation  un- 
der a  statute  which  provides  that  the 
conisolidated  corporation  shall  there-, 
upon  "form  one  consolidated  corpora- 
tion" is  a  dissolution  of  the  constit- 
uent companies,  and  hence  a  stock- 
holder in  one  of  the  constituent  com- 
panies cannot  maintain  a  suit  to  have 


issued,  a  new  board  of  directors 
elected,  and  the  constituent  compa- 
nies cease  their  functions,  the  old 
companies  are  thereby  dissolved  and 
a  new  company  is  formed,  even 
though  the  name  of  the  new  company 
is  the  same  as  on*  of  the  old  com- 
panies. Hence,  exemptions  from  tax- 
ation existing  under  the  old  charters 
cease     where     a     new     constitution 


enacted   prior  to   such  consolidation   the  consolidation  declared  illegal  and 
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dation.*      This  new  consolidated   corporation   usually   succeeds   to 

the  value  of  his  stock  ascertained  and  solldated,  It  was  held  in  Indiana  that 

paid,  even  though  he  alleges  that  the  the  Indiana  oorporation  was  dissolved, 

terms  of  the  consolidation  were  un-  but  that,  for  the  purpose  of  enforcing 

fair   and  that  the  other  constituent  the  payment  of  a  debt,  the  Ohio  cor- 


company  had  been  grossly  overcapi- 
talized.    Jones  V.  Missouri,  etc.  Co., 


poration  would  be  assumed  to  be  still 
in    existence.      Eaton,    etc.    R.    R.    v. 


135  Fed.  Rep.  153  (1905).  In  the  case  Hunt,  20  Ind.  457  (1863).  Generally 
bee  V.  Atlantic,  etc.  R.  R.,  150  Fed.  a  consolidation  works  the  dissolution 
Rep.  775  (1906),  consolidation  is  de-  of  the  old  corporations.  McMahon  v. 
fined  as  a  dissolution  of  two  old  cor-  Morrison,  16  Ind.  172  (1861);  State  v. 
portions  by  the  formation  of  a  new  Bailey,  16  Ind.  46  (1861);  Powell  w. 
one,  while  a  merger  is  a  sale  of  the  North  Missouri  R.  R.,  42  Mo.  63 
property  of  one  to  the  other  in  ex-  (1867)';  Racine,  etc.  R.  R.  v.  Farmers' 
change  for  stock  of  the  latter,  even  L..  &  T.  Co.,  49  111.  331,  349  (1868). 
though  the  latter  is  called  a  merger  See  also  State  v.  Merchant,  37  Ohio 
and  not  a  sale.  ■  St.  251  (1881) ;  Prouty  v.  Lake  Shore, 
1  The  general  rule  is  that  the  con-  etc.  R.  R.,  52  N.  Y.  363  (1873).  Con- 
solidation of  two  or  more  corpora-  solidation  of  gas  companies  dissolves 
tions  creates  a  new  company  and  the  old  companies  and  forms  one  new 
works  a  dissolution  of  the  original  one.  Charity  Hospital  v.  New  Or- 
corporations.  The  name  of  the  con-  leans,  etc.  Co.,  40  La.  Ann.  382  (1888). 
solldated  company  may  be  the  same  A  merger  of  two  insurance  companies 
as  that  of  one  of  the  constituent  com-  under  the  New  York  statute  forms  a 
panics.  Chicago,  etc.  Ry.  v.  Ashling,  new  corporation,  and  a  person  under 
160  111.  373  (1895).  A  consolidated  contract  of  employment  in  one  of  the 
corporation  may  take  the  name  of  one  companies  is  not  bound  to  work  for 
of  the  constituent  companies.  Chi-  the  new  company  and  may  recover, 
cago  &  E.  I.  R.  R.  V.  State,  etc.,  153  damages  for  breach  of  the  contract. 
Ind.    134    (1898).     In   Market   Street  Globe,  etc.  Co.  v.  Jones,  89  N.  W.  Rep. 


Ry.  V.  Hellman,  109  Cal.  571   (1895), 
it  was  held  that  a  consolidated  com- 


580  (Mich.  1902).     See  also  Ohio,  etc. 
Ry.    V.    People,    123    111.    467    (1888). 


pany  constituted   a  new  corporation.    But   see   State   v.    Sherman,    22    Ohio 


Upon  the  consolidation  of  two  com- 
panies a  new  one  comes  into  exist- 
ence. Miner  v.  New  York,  etc.  R.  R., 
123  N.  Y.  242  (1890) ;  Atlanta,  etc. 
R.  R.  V.  State,  63  Ga.  483  (1879). 
On  consolidation  of  two  railways,  un- 


St.  411  (1872).  Consolidation  of  a 
railroad  with  aniother  under  power 
given  in  a  charter  does  not  render 
the  railroad  subject  to  constitutional 
provisions  existing  at  the  time  of 
consolidation.     Zimmer    v.    State,    30 


der  the  Colorado  statute,  the  old  com-  Ark.    680    (1875).    Where    a   statute 

panies  cease  to  exist  and  a  new  one  authorizing    consolidation    speaks   of 

is    formed.     Solmonovich    v.    Denver,  the   consolidated  company  as   a  new 

etc.  Co.,  89  Pac.  Rep.  57  (Col.  1907).  corporation,  such  new  corporation  is 

Where  a  will  makes  a  bequest  to  a  subject  to  a  constitution  passed  after 

church  oorporation,  and  after  its  exe-  the     original     special     charter     was 

cution  and   before  the  death  of  the  granted,  but  before  the  consolidation 

testator    the    oorporation    is    consoli-  took  place.    Smith  v.  Lake  Shore,  etc. 

dated     with     another     one     having  Ry.,  114  Mich.   460    (1897),   rev'd  on 

broader   purposes,   the  bequest   fails,  another  point  in  173  U.  S.  684  (1899). 

Gladding  v.  St.  Matthew's  Church,  ia  Under  the  Utah  statute  the  consolida- 

R.  1.628  (1904).     Where  Indiana  and  tion  of  a  domestic  with  a  foreign  cor- 

Ohio  railroad  corporations  were  con-  poration  creates  a  new  corporation. 
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all  the  rights  and  takes  the  property  subject  to  all  the  obligations 

Rio  Grand©  W.  Ry.  v.  Telluride,  etc.  amendment,  or  miodification  of  char- 
Co.,  16  Utah,  125  (1897).  In  Dou-  ter,  shall  hold  its  charter  subject  to 
gan's  Case,  28  L.  T.  Rep.  60  (1873),  amendment  or  repeal,  applies  to  a 
(s.  c.  on  appeal,  L.  R.  8  Ch.  App.  corporation  which  is  subsequently 
540),  the  court  said:  "Two  compa-  formed  by  the  consolidation  of  two 
nies  may  be  united,  either  by  fusion  others.  McCandless  v.  Richmond,  etc. 
Into  a  third,  or  by  one  absorbing  the  R.  R.,  38  S.  C.  103  (1892).  A  con- 
other.  The  former  process  seems  to  solidated  company  under  the  Missouri 
correspond  most  nearly  with  the  pop-  statutes  relative  to  railroads  meeting 
ular  sense  of  the  word  'amalgama-  at  the  state  line  is  a  new  corpora- 
tion,'   and    I    believe    nobody    really  tion,    and    the    old   one   is    dissolved. 


knows  what  'amalgamation'  means. 
Whatever  be  the  process,  no  share- 
bolder  in  the  company  which  it  de- 
stroys, or  of  which   it   suspends  the 


An  exemption  from  taxation  of  the 
old  corporation  is  thereby  lost.  State 
V.  Keokuk,  etc.  R.  R.,  99  Mo.  30 
(1889).    A  consolidated  company  does 


life,  can  become  a  shareholder  in  the  not  succeed  to  the  right  of  one  of  the 
other  company  without  his  personal  original  companies  to  charge  tolls 
assent."  For  definition  of  "amalga-  and  to  be  free  from  any  reduction 
mation"  as  used  in  England,  see  Re  thereof  'by  the  legislature.  Coving- 
Empire  Ass.  Corp.,  L.  R.  4  Eq.  341  ton,  etc.  Tutnp.  Co.  v.  Sandford,  20 
(1867).     The    word    "amalgamation"  S.  W.  Rep.  1031  (Ky.  1893).    Neither 


Wall    V.    the  use  of  a  road-bed  in  common,  nor 

[1898]    2    the   leasing  of  one  road   to  another, 

constitutes  a  conBolidation.   Northern, 

100    Wis.    39 

are     pending 


has    no    definite    meaning. 

liondon,    etc.    Corporation, 

Ch.   469.     In  Moyer  v.   Johnston,   53 

Ala.  237   (1875),  it  seems  to  be  held    etc.    Ry.    v.    Doherty, 

that  a  consolidation  of  an  Alabama    (1898).     Suits     which 


corporation  with  two  Georgia  corpora-  against  one  of  the  old  companies 
tions,  all  three  companies  having  abate  by  the  consolidation.  Kansas, 
power  to  unite  and  consolidate  their  etc.  Ry.  v.  Smith,  40  Kan.  192  (1888); 
stock  with  the  others,  'left  the  Ala-  Council,  etc.  Ry.  v.  Ijawrenoe,  3  Kan. 
bama  corporation  still  in  existence,  App.  274  (1896);  Wagn'Sr  «;.  Atchison, 
and  that  the  two  Georgia  corpora-  etc.  R.  R.,  58  Pac.  Rep.  1018  (Kan. 
tions  were  merged  into  it.  Affirmed  1899).  A  consolidation  of  two  oor- 
in  Meyer  v.  Johnston,  64  Ala.  603  porations  has  the  effect  of  dissolving 
(1879).  The  question  whether  a  stat-  the  old  companies  and  of  creating  a 
ute  creating  a  corporation  and  con-  new  corporation,  even  though  the 
Bolidating  it  with  an  existing  corpo-  agreement  of  consolidation  calls  it  a 
ration  dissolves  the  latter,  depends  merger,  and  even  though  provisions 
upon  the  words  of  the  statute.  Sue-  are  inserted  that  the  consolidation 
cession  of  Hutchinson,  112  La.  656  shall  not  disturb  the  corporate  exist- 
(1904).  Where  a  statute  provides  ence  of  the  old  companies  and  shall 
that  a  consolidation  shall  not  relieve  not  result  in  the  formation  of  a  new 
the  old  companies  or  their  stock-  company.  Hence  the  exemption  from 
holders  from  liabilities,  the  old  com-  taxation  of  one  of  the  old  companies 
panies  are  not  dissolved  and  service  is  lost  thereby,  a  constitutional  pro- 
of process  may  be  on  the  secretary  of  vision  prohibiting  future  exemptions 
one  of  the  old  companies  who  still  having  been  adopted  since  the  grant- 
holds  office.  Isom  v.  Rex,  etc.  Co.,  ing  of  the  old  charter.  Adams  v. 
147  Cal.  663  (1905).  An  act  provid-  Yazoo,  etc.  R.  R.,  77  Miss.  194  (1898)- 
ing  that  any  corporation  thereafter  aff'd,  180  U.  S.  1.  A  consolidated 
receiving    a    charter,     or     renewal,  company   being   the   formation   of   a 
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of  the  old  companies.^  But  where  a  bondholder  is  not  entitled  by 
the  terms  of  his  bond  to  convert  it  into  stock,  and  a  subsequent 
statute  prescribes  that  it  may  be  converted  into  stock,  yet,  if  such 
conversion  is  not  made  and  the  company  consolidates  with  another 
company,  the  right  to  so  convert  the  bonds  into  stock  is  lost.^ 

new  oompany,  the  incorporating  fee  ton  Corp.,  85  N.  E.  Rep.  433  (Mass. 
is   to   be    paid   on    its   whole   capital    1908). 

stock.  State  v.  I^esueur,  145  Mo.  322  Inasmuch  as  in  New  York  an  agree- 
(1898).  A  statute  whereby  a  railroad  ment  of  a  contractor  to  divide  with 
absorbs  branch  lines  does  not  neces-  the  officers  of  the  company  profits 
sarily  create  a  new  corporation.  Pin-  made  in  the  construction  of  the  rall- 
gree  v.  Mich.  etc.  Co.,  118  Mich.  314  road  is  legal,  unless  avoided  by  the 
(1898).  A  stockholder  in  a  national  corporation,  and  is  not  subject  to  ool- 
bank  which  consolidates  with  another  lateral  attack,  such  a  contract  will  be 
national  bank,  as  allowed  by  act  of  sustained  in  Pennsylvania  if  the  con- 
congress,  cannot  object  that  a  part  of  tract  was  made  in  New  York  and  per- 
the  increased  capital  stock  is  issued  tained  to  a  New  York  corporation, 
to  the  stockholders  in  the  other  bank,  even  though  such  corporation  was 
instead  of  being  offered  to  the  stock-  thereafter  consolidated  with  a  Penn- 
holders  in  his  bank,  inasmuch  as  the  sylvania  corporation.  Rumsey  v.  New 
consolidation  created  a  new  corpora-  York,  etc.  R.  R.,  203  Pa.  St.  579 
tion.  Bonnet  v.  First  Nat  Bank,  60  (1902).  Where  the  constituent  oom- 
S.  W.  Rep.  325  (Tex.  1900).  Consoli-  panies  of  a  consolidated  gas  company 
dation  effects  the  dissolution  of  the  have  the  right  to  use  the  streets  for 
consolidating  companies  and  a  suit  pipes,  such  right  passes  to  the  con- 
does  not  lie  against  one  of  them  there-  solidated  company.  Consolidated  Gas 
after.  Oopp  v.  Colorado,  etc.  Co.,  29  Co.  v.  Baltimore,  etc.  Com'rs,  98  Md. 
N.  Y.  Misc.  Rep.  109  (1899).  Con-  689  (1904).  Even  though  one  street 
solidation  does  not  abate  a  pending  railway  is  consolidated  with  another, 
suit.  Calvert,  etc.  Ry.  v.  Driskill,  71  yet  the  right  of  the  former  to  lay  its 
S.  W.  Rep.  997  (Tex.  1903).  tracks  on  a  certain  street  continues. 

1  Quoted  and  approved  in  United  Kent  v.  Common  Council,  94  N.  Y. 
States,  etc.  Co.  v.  Isaacs,  23  Ind.  App.  App.  Div.  522  (1904). 
533  (1899),  a  case  where  the  corpora-  2  Parkinson  v.  West  End,  etc.  Ry., 
tion  which  had  been  formed  to  pur-  173  Mass.  446  (1899),  the  court  in- 
chase  the  property  of  various  compa-  timating  further  that  the  right  of  a 
nies  and  to  pay  therefor  in  the  stocks  bondholder  to  convert  his  bonds  into 
of  the  former  was  held  liable  for  the  stock  is  lost  upon  the  dissolution  of 
debts  of  one  of  such  corporations  to  the  company.  In  Cayley  v.  Cobourg, 
the  extent  of  the  property  received,  etc.  Co.,  14  Grant,  Ch.  (Can.)  571 
A  consolidated  oompany  succeeds  to  all  (1868),  where  the  bondholders  of  a 
the  rights  of  the  constituent  com-  railroad  company  had  a  right  to  con- 
panies.  Smith  v.  Cleveland,  etc.  Ry.,  vert  their  bonds  into  stock,  it  was 
81  N.  B.  Rep.  501  (Ind.  1907).  A  held  that  a  consolidation  authorized 
by-law  that  no  stockholder  should  sell  by  statute  did  not  destroy  this  right 
his  stock  without  first  offering  it  to  of  the  bondholders,  but  that  the  con- 
the  corporation,  does  not  apply  where  solidated  company  must  issue  the 
one  company  holding  stock  in  another  stock  in  exchange  for  the  bonds.  Even 
has  consolidated  with  a  third  com-  though  on  the  consolidation  of  sev- 
pany.  Silversmiths  Oo.  v.  Reed  &  Bar-  eral  railroads  provision  is  made  fqjr 
(207)  3297 
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Wtere  one  railroad  company  sells  its  property  to  another  railroad 
company,  payment  being  by  the  issue  of  stock  of  the  latter  company 
to  the  stockholders  of  the  former  company,  this  is  practically  a  con- 
solidation.^ 

Where  one  street  railway  company  transfers  all  its  property  to 
another  street  railway  company,  for  bonds  and  stock  of  the  latter, 
to  be  distributed  among  the  bondholders  and  stockholders  of  the 
former,  in  exchange  for  their  bonds  and  stock  in  the  former,  the  pur- 
chasing company  may  be  liable  on  the  debts  of  the  selling  company, 
the  transactjpn  being  practically  a  consolidation.^  A  consolidation 
differs  from,  a  sale  by  one  company  to  another  in  that  a  creditor  of 
one  of  the  consolidated  companies  may  hold  the  consolidated  com- 
pany liable  on  his  claim.^ 

issuing  consolidated  bonds  to  talce  up    railroad    company    is    liable    for   the 


existing  bonds  of  the  constituent  com- 
panies, yet  after  seven  years'  delay 
a  holder  of  the  latter  bonds  cannot 
compel  the  consolidated  company  to 
make  the  exchange,  there  being  no 
definite  contract  on  the  part  of  the 
consolidated  company  so  to  do,  and 
there  being  a  provision  as  to  the  con- 
solidated bonds  in  case  the  bondhold- 
ers in  the  constituent  companies  re- 
fused or  neglected  to  exchange.  Mott 
V  N.  Y.  etc.  Co.,  29  N.  Y.  Misc.  Rep. 
S9  (1899). 

1  Chicago,  etc.  Ry.  v.  Ashling,  160 
111.  373  (1895).  Where  a  corporation 
sells  its  assets  for  stock  in  another 
corporation,  such  stock  going  to  the 
selling  corporation  itself,  this  is  a 
sale  and  not  a  consolidation.  Hiles 
!'.  Hiles  &  Co.,  120  III.  App.  Rep.  617 
(1905),  distinguishing  Chicago,  etc. 
Ry.  V.  Ashling,  160  111.  373  (1895). 
Where  a  company  sells  all  its  prop- 
erty to  another  company  for  stock  in 
the  latter  to  be  issued  to  stockholders 
in  the  former,  this  is  a  consolidation, 
and  the  new  company  is  liable  on  the 
debts  of  the  old  company.  Chicago  & 
Joliet,  etc.  Ry.  v.  Ferguson,  106  111. 
App.  Rep.  356   (1903). 

2  Shadford  v.  Detroit,  etc.  Ry.,  89 
N.  W.  Rep.  960  (Mich.  1902).  Cf. 
§  673,  supra. 

3  Morrison  v.  American  Snuff  Co., 
79  Miss.  330   (1901).     A  consolidated 
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debts  of  one  of  its  constituent  com- 
panies, which  ceased  to  exist  by  rea- 
son of  the  consolidation.  Atlantic, 
etc.  Ry.  V.  Johnson,  56  S.  E.  Rep.  482 
(Ga.  1907).  Where  two  corporations 
are  authorized  to  consolidate  upon 
such  terms  as  they  see  fit,  and  such 
consolidation  is  made  by  having  one 
of  the  companies  sell  all  its  assets  to 
the  other,  the  latter  becomes  liable 
for  the  obligations  of  the  former  to 
the  extent  at  least  of  the  property  re- 
ceived, even  though  the  agreeement 
recited  certain  specific  obligations  as 
being  the  only  outstanding  obliga- 
tions and  assumed  the  same,  it  trans- 
piring afterwards  that  certain  tickets 
were  outstanding.  Tompkins  v.  Au- 
gusta, etc.  R.  R.,  102  Ga.  436  (1897). 
In  Boafdman  v.  Lake  Shore,  etc.  Ry., 
84  N.  Y.  157,  181  (1881),  the  court 
said:  "It  is  held  that  where  two 
railroads  are  consolidated,  as  far  as 
one  of  the  creditors  of  one  of  the 
original  oompanies  is  concerned,  the 
consolidated  company  is  the  successor 
of  the  old  company;  but  in  respect 
to  the  proi>erties  of  the  other  com- 
panies it  is  a  new  and  independent 
company,  and  such  creditor  has  no 
claim  against  it  upon  their  original 
contract,  but  only  by  virtue  of  its  as- 
sumption of  the  obligations  of  the  old 
oompanies."  Consolidation  dissolves 
both  of  the  oJd  corporations,  except 
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The  statutes  authorizing  consolidations  generally  provide  that  the 
consolidated  company  shall  be  liable  for  the  debts  of  the  constituent 
companies.^  Tbe  liability  of  the  consolidated  company  for  the  debts 
of  the  old  companies  is  frequently  created  by  the  contract  of  consol- 


as  to   the   creditors.     The   creditors 
may  hold  the   old   companies  liable. 
Compton  V.  Railway  CJo.,  45  Ohio  St. 
592     (1888).     See    also,    in    general, 
Louisville,  etc.  Ry.  v.  Boney,  117  Ind. 
501  (1888).    The  new  company  takes 
subject  to  the  obligation  of  one  of  the 
old  companies  to  furnish  gas  on  cer- 
tain terms.     Charity  Hospital  v.  New 
Orleans,    etc.    Ck).,    40    La.    Ann.    382 
(1888).     The  old   companies  are  not 
released    from    their    obligations    by 
reason  of  the  consolidation.     Gale  v. 
Troy,  etc.  R.  R.,  51  Hun,  470   (1889). 
A  creditor  of  the  old  company  cannot 
pursue  property  that  has  passed  into 
iona  fide  hands.     McMahon  v.  Morri- 
son, 16  Ind.  172  (1861).     A  mortgage 
by  a  consolidated  railroad  in  Indiana 
takes  precedence  over  the  unsecured 
debts   of    the   constituent   companies. 
Tysen  v.  Wabash  Ry.,   15   Fed.   Rep. 
763  (1883).    As  to  the  various  phases 
of    this    litigation,    see    Compton    v. 
Jesup,  167  U.  S.  1,  20,  21  (1897).     In 
Indiana  the  consolidated  company  is 
liable  for  damages  due  to  injuries  in- 
flicted by  one  of  the  constitutent  com- 
panies.   Cleveland,  etc.  Ry.  v.  Prewitt, 
134    Ind.    557    (1893).      See    also    In- 
dianapolis,  etc.    R.   R.   V.    Jones,    29 
Ind.    465    (1868) ;    JefEersonville,   etc. 
R.  R.  V.  Hendricks,  41  Ind.  48  (1872) ; 
Paine  v.  Lake  Erie,  etc.  R.  R.,  31  Ind. 
283   (1869).     A  consolidated  company 
Is  liable  for  accidents  occurring  prior 
to  the  consolidation.     State  v.  Balti- 
more, etc.  R.  R.,  77  Md.   489    (1893). 
A  consolidated  company  is  not  nec- 
essarily liable  on  the  bonds  of   the 
constituent  companies.    Market  Street 
Ry.  V.  Hellman,  109  Cal.  571   (1895). 
The   consolidated    company    is   liable 
on    the    debts    of    the   old    company. 
Berry  v.  Kansas  City,  etc.  R.  R.,  52 
Kan.   774    (1894).     Liability  of  con- 


solidated company  on  notes.  Re 
Utica  Nat.  B.  Co.,  154  N.  Y.  268 
(1897).  A  consolidated  company  is 
liable  for  the  debts  of  the  old  com- 
panies. Langhorne  v.  Ricbmond,  etc. 
Ry.,  91  Va.  369  (1895).  Of.  §673, 
supra. 

1  When  by  statute  the  consolidated 
company  is  liable  for  the  contracts  of 
the  old  companies,  it  must  issue  stock 
in  exchange  for  bonds  of  the  old  com- 
pany which  were  convertible  into 
stock.  India  Mut.  Ins.  Co.  v.  Worces- 
ter, etc.  R.  R.,  25  N.  E.  Rep.  975 
(Mass.  1890).  Where  the  consoli- 
dated company  is  by  statute  liable 
for  the  debts  of  the  old  company,  a 
creditor  of  one  of  the  latter,  who  has 
the  right  to  demand  stock  in  ex- 
change, may  demand  the  same  of  the 
consolidated  company  and  hold  it  lia- 
ble in  damages  if  it  refuses.  John 
Hancock,  etc.  Co.  v.  Worcester,  etc. 
R.  R.,  149  Mass.  214  (1889).  Under 
the  New  York  act  for  the  consolida- 
tion of  railroads,  the  new  corporation 
is  liable  on  the  old  bonded  debt,  al- 
though the  statute  says  that  it  shall 
not  be  liable  on  the  old  "mortgages." 
Polhemus  v.  Fitchburg  R.  R.,  123  N. 
Y.  502  (1890).  In  suing  a  foreign 
consolidated  company  on  bonds  is- 
sued by  one  of  the  constituent  com- 
panies, the  statutes  rendering  the  for- 
mer liable  must  be  pleaded.  Roths- 
child V.  Rio  Grande,  etc.  Ry.,  59  Hun, 
454  (1891).  Under  the  New  York 
statutes,  after  the  consolidation  of 
three  street  railway  companies,  a  suit 
cannot  be  commenced  against  one  of 
them.  Cameron  v.  United,  etc.  Co., 
67  N.  Y.  App.  Div.  557  (1902).  A 
company  that  consolidates  with  an- 
other under  the  statutes  of  South  Car- 
olina continues  to  be  liable  for  its 
torts  prior  to  the  consolidation,  where 
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idation.^  After  a  consolidation  takes  place,  pending  a  suit  for  an 
injunction,  the  suit  falls,  inasmuch  as  the  consolidated  company 
then  becomes  a  party  in  interest  and  is  not  a  party  defendant.^  A 
consolidation  agreement  between  individuals,  whereby  the  consoli- 
dated company  is  to  assume  a  lease  owned  by  another  company,  can- 
not be  enforced  by  such  other  company.  It  was  not  a  party  to  the 
agreement.*  Judgment  obtained  against  the  consolidated  company 
in  one  state  is  binding  on  it  in  the  other  states.*  Although  a  license 
to  use  a  patent  is  not  assignable,  yet,  where  two  corporations,  licensees, 
consolidate,  the  consolidated  company  may  operate  under  the  license." 

the  statute  expressly  provides  that  the  N.  W.  Rep.  622  (Wis.  1898).  A  stock- 
rights  of  creditors  shall  be  preserved,  holder's  suit  to  vacate  a  foreclosure 
Stewart  v.  Walterboro,  etc.  Ry.,  41  S.  decree  seven  years  after  it  was  en- 
E.  Rep.  827  (S.  C.  1902).  tered  and  three  years  after  a  decision 

1  Where,  on  consolidation,  the  new  that  he  was  entitled  to  make  the  ap- 
corporation  was  to  pay  from  the  divi-  plication,  the  property  in  the  mean- 
dends  going  to  the  stock  of  one  of  time  having  passed  into  iona  fide 
the  old  corporations  the  debts  due  by  hands.  Is  too  late,  his  claim  being 
that  corporation,  the  court  will  com-  that  he  was  a  stockholder  in  a  com- 
pel the  new  corporation  to  pay  an  pany  that  was  consolidated  with  an- 
existing  maritime  lien  against  the  old  other  company  and  that  the  property 
corporation.  The  Key  City,  14  Wall,  of  his  corporation  was  sold  on  the 
653  (1871).  Where  the  consolidated  foreclosure  of  a  mortgage  of  the  other 
company  succeeds  to  all  the  rights  of  company,  which  mortgage  was  exe- 
.  the  prior  companies,  it  may  sue  on  cuted  prior  to  the  consolidation.  At- 
an  indemnity  bond  given  to  one  of  lantic  Trust  Co.  v.  New  York,  etc. 
the  old  companies.  Pennsylvania,  etc.  Co.,  75  N.  Y.  App.  Div.  354  (1902). 
R.  R.  V.  Harkins,  149  Pa.  St.  121  Cf.  §§  672,  673,  supra. 
(1892).  General  creditors  of  a  road  2  Bonner  v.  Terre  Haute  &  I.  T., 
that  is  consolidated  with  another  151  Fed.  Rep.  985  (1907)'.  Where  con- 
have  no  equitable  Ijen  oil  the  bonds  solidation  takes  place  while  a  suit  is 
issued  by  the  consolidated  company,  pending  execution  may  be  levied  up- 
Harvey  v.  Illinois  Mid.  Ry.,  28  Fed.  on  the  property  of  the  company  that 
Rep.  169  (1884).  That  a  consoli-  was  sued.  Atlantic,  etc.  R.  R.  u.  Cone, 
dated  railroad  is  liable  foi-  all  the  43  S.  Rep.  514  (Fla.  1907).  A  suit 
debts  of  the  companies  which  are  con-  against  a  corporation  is  not  affected 
solidated,  see  many  cases  in  Jones,  by  a  consolidation  or  merger  of  the 
Corp.  Bonds,  §§  364,  365.  Where  con-  corporation  with  another  corporation, 
solidating  companies  contract  that  Wells  v.  Missouri,  etc.  Co.,  108  Mo. 
they  owe   no   debts,   a   creditor   who    App.  607  (190'4). 

signs  such  contract  cannot  enforce  a  3  Lorillard  v.  Clyde,  122  N.  Y.  498 
debt  which  he  holds  against  one  of     (1890). 

the  companies.  Re  Utica  Nat.  B.  Co.,  4  Union  T.  Co.  v.  Rochester,  etc.  R. 
154  N.  Y.  268  (1897).  Although  a  con-  R.,  29  Fed.  Rep.  609  (1886).  'sut  see 
solidated  company  assumed  the  "debts  Pittsburg,  etc.  R.  R.  v.  Rothschild,  4 
and  obligations  and  contracts"  of  the  Cent.  Rep.  107  (Pa.  1886).  Cf.  Gra- 
oonstituent  companies,  yet  it  is  not  ham  v.  Boston,  etc.  R.  R.,  118  U.  S. 
liable  on  a  tort  committed  by  one  of  161  (1886);  Compton  v.  Jesup,  167 
the  constituent  companies.     VonCotz-    U.  S.  1   (1897). 

liausen  v.  H.  W.  Johns,  etc.  Co.,  76        5  Lightner  v-  Boston,  etc.  R.  R.,  15 
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The  remedy,  where  there  has  been  fraud  in  a  consolidation,  is  con- 
sidered elsewhere.-'  Where  on  a  consolidation  the  president  of  a  con- 
stituent company  receives  for  the  benefit  of  all  the  stockholders  the 
stock  in  the  Hew  company  and  also  certain  assets  of  the  old  company, 
a  stockholder  in  a  suit  to  compel  him  to  account  must  join  the  con- 
stituent company  and  also  other  stockholders.^  A  general  creditor 
of  a  consolidated  corporation  cannot  attack  the'validity  of  the  bonds 
of  the  corporation  on  the  ground  that  the  consolidation  was  not  legal.* 
§  898.  Joint  use  of  track,  bridge,  or  depot  by  two  or  more  rail- 
roads—Traffic contracts— "Pools." — The  courts  are  inclined  to 
hold  that  a  railroad  company  has  power  to  allow  other  roads  to 
use  a  reasonable  portion  of  its  tracks,  especially  on  bridges  or  at 
terminal  points.  Such  contracts  are  held  to  be  not  leases,  but  mere 
contracts.  Being  favored  by  the  courts  and  public  policy,  they  are 
upheld  and  enforced.* 


Fed.  Cas.  514  (1869).  Where  a  cor- 
poration as  licensee  of  patents  con- 
solidated with  another  corporation, 
the  consolidated  company,  if  it  con- 
tinues to  manufacture  the  articles,  is 
liable  under  the  provisions  of  the 
license,  even  for  similar  articles  not 
manufactured  under  the  patents,  the 
original  license  contract  being  to,  that 
effect.  Wilson  v.  Mechanical,  etc.  Co., 
170  N.  Y.  542   (1902). 

1  See  §  895,  supra. 

2  Knickerbocker  v.  Conger,  110  N. 
Y,  App.  Div.  125    (1905). 

3  Toledo,  etc.  R.  R.  v.  Continental 
Trust  Co.,  95  Fed.  Rep.  497  (1899); 
Louisville  T.  Co.  v.  Louisville,  etc. 
Ry.,  84  Fed.  Rep.  539  (1898);  rev'd 
on  other  grounds,  174  U.  S.  674.  See 
also  §  637,  supra. 

4  A  traffic  contract  whereby  one 
road  has  the  right  to  run  its  trains 
over  another  road  does  not  involve 
th«  acquisition,  of  a  right  of  way  or 
real  estate  or  the  exercise  of  power 
of  eminent  domain  by  the  company 
so  given  such  rights.  Union  Pac.  Ry. 
V.  Chicago,  etc.  Ry.,  163  V.  S.  564, 
593  (1896).  A  railroad  company  may 
enter  into  a  contract  whereby  an- 
other railroad  company  obtains  the 
right  to  a  joint  use  with  the  former 
company  of  a  line  of  railroad.     Chi- 


cago, etc.  Ry.  V.  Union  Pac.  Ry.,  47 
Fed.  Rep.  15  (1891).  It  is  legal  for 
a  railroad  company  to  contract  to 
allow  another  railroad  to  run  over 
the  former's  bridge,  use  seven  miles 
of  track  and  also  a  depot  in  com- 
mon. In  Chicago,  etc.  Ry.  v.  Rio 
Grande,  etc.  R.  R.,  143  U.  S.  596 
(1892),  the  court  considered  an  agree- 
ment whereby  one  company  had  the 
right  to  run  its  trains  over  the  tracks 
and  into  the  depot  of  another  com- 
pany as  not  a  lease,  and  the  depot 
cannot  be  used  except  for  trains 
brought  in  over  the  tracks  specified 
in  the  contract.  This  ease  gives  the 
form  of  an  agreement  to  allow  one 
company  to  use  another  company's 
tracks.  "Two  or  more  railway  com- 
panies, whose  railways  form  a  con- 
tinuous line,  may  enter  into  a  joint 
arrangement  for  operating  their  rail- 
ways as  one  line,  and  to  become 
jointly  liable  for  money  borrowed  to 
be  used  in  furtherance  of  the  busi- 
ness of  such  line."  A  creditor  may 
sue  them  jointly.  Chicago,  etc.  Ry. 
V.  Ayres,  140  111.  644  (1892).  For  a 
case  involving  the  construction  of  a 
contract  whereby  one  railroad  runs 
over  the  tracks  of  another  railroad, 
see  Chicago,  etc.  Ry.  v.  Denver,  etc. 
R.   R.,   45   Fed.  Rep.   304    (1891).     A 
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A  contract  of  one  railroad  to  allow  another  railroad  to  run  its 
trains  over  and  use  the  terminal  facilities  of  the  former  road  is  not 


railroad   using   a   depot  jointly  with,    cept  as  allowed  by  the  statutes,  and 
another  cannot  exclude  the  lessee  of    a  traffic  contract  which  has  that  effect 


that  other.  Midland  Ry.  v.  Great 
"Western  Ey.,  L.  R.  8  Ch.  841  (1873). 
It  appears  in  this  case  that  parlia- 
ment was  applied  to  for  power  to 
lease.     It  was   not  granted.     A  con- 


is  not  legal.  The  sale  or  lease  must 
■be  made  by  instruments  of  that  char- 
acter. Earle  v.  Seattle,  etc.  Ry.,  56 
Fed.  Rep.  909  (1893).  The  fact  that 
a  railroad  company  allows  other  com- 


tract  of  "running  arrangement"  was  panles  to  run  over  its  right  of  way 
then  made.  By  it  one  company  was  does  not  give  property  owners  a  right 
allowed  to  run  trains  over  the  rail-  to  more  damages.  Miller  v.  Green, 
road  of  the  other;  to  carry  on  a  local  Bay,  etc.  Ry.,  59  Minn.  169  (1894). 
business;  to  carry  local  business  for  Where  a  railroad  completes  another 
the  latter;  to  place  its  agents  in  railroad  under  an  agreement  that  the 
charge  of  stations;  to  fix  rates;  to  former  shall  run  it,  there  can  be  no 
keep  the  track  in  repair;  to  pay  there-  recovery  by  the  former  for  the  work 
for  by  a  percentage  of  receipts.  The  done  and  money  expended,  the  chat- 
contract  was  very  much  of  a  lease,  ter  of  the  former  road  not  authoriz- 
The  lower  court  held  that  it  was  ultra  ing  such  acts.  As  to  whether  the  for- 
vires  and  illegal.  Th«  upper  court  mer  road  could  continue  to  run  the 
held  that  it  was  legal  and  intra  vires,  latter  was  not  involved  in  the  suit 
Where,  by  a  contract  between  a  Great  W.  Ry.  v.  Preston,  etc.  Ry.,  17 
bridge  company  and  various  railroads  U.  C.  Q.  B.  477  (1859).  A  stockholder 
running  over  the  bridge,  the  charges  may  enjoin  his  corporation  from  al- 
are  to  be  only  the  amount  required  lowing  another  corporation  to  lay 
to  pay  the  interest  on  the  bridge  rails  and  do  business  over  the  former 
bonds  and  certain  other  fixed  charges,  company's  right  of  way.  Beman  v. 
but  as  a  matter  of  fact  the  bridge  Ruffiord,  6  Eng.  L.  &  Eq.  106  (1851). 
company  charges  tolls  in  excess  there- ^  For  breach  of  a  contract  by  a  railroad 
of,  any  railroad  may  recover  back  its  company  whereby  it  agrees  to  give 
proportionate  part  of  such  excess,  its  transfer  business  to  a  ferry  com- 
Louisville  Bridge  Co.  v.  Louisville,  pany  in  consideration  of  the  free  use 
etc.  Co.,  51  S.  W.  Rep.  185  (Ky.  1899).  of  land,  the  remedy  is  not  for  rent 
Where  several  railroads  own  a  pas-  but  for  breach  of  covenant.  Wiggins 
senger  depot  in  common,  no  one  of  Ferry  Co.  v.  Ohio,  etc.  Ry.,  142  U.  S. 
them  can  compel  a  sale  of  the  same  396  (1892).  Where  a  railroad  has 
and  a  division  of  the  proceeds,  even  the  right  to  run  Into  a  union  depot, 
though  it  ceases  to  use  such  depot,  and  it  subsequently  purchases  an- 
East  Tennessee,  etc.  Ry.  v.  Nashville,  other  railroad  which  also  runs  Into 
etc.  Ry.,  51  S.  W.  Rep.  202  (Tenn.  the  union  depot,  but  is  paying  rent 
1897).  therefor,  the  former  road  may  run 
Where,  by  its  charter,  a  terminal  both  its  trains  and  the  trains  of  the 
and  union  depot  company  is  obliged  purchased  road  over  the  line  of  the 
to  allow  new  roads  to  demand  and  former  into  the  union  depot  without 
pay  for  a  proportional  part  of  the  paying  the  rent  which  the  latter  corn- 
former  company's  capital  stock,  the  pany  has  been  paying.  Union  Depot 
price  is  par,  even  though  it  is  worth  Co.  v.  Chicago,  etc.  Ry.,  113  Mo.  213 
more.  St.  Paul,  etc.  Co.  v.  Minnesota,  (1892).  In  the  case  of  St.  Joseph  U. 
etc.  R.  R.,  47  Minn.  154  (1891).  a!  D.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.,  89 
railroad  cannot  be  sold  or  leased  ex-  Fed.  Rep.  648   (1898),  a  union  depot 
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a  lease,  but  is  "an  agreement  for  trackage  rights,  for  running  ar- 
rangements, a  'terminal  contract,'  with  compensation  on  a  'mile- 
was  constructed  by  several ,  roads  on  the  lessor  Is  liable  for  injury  due  to 
a  plan  by  which,  each  took  leases  and  the  negligence  of  the  lessee.  Central 
each  paid  a  proportionate  part  of  the  Trust  Co.  etc.  v.  Denver,  etc.  R.  R., 
expense,  there  being  no  profit  in-  97  Fed.  Rep.  239  (1899).  A-  mere 
volved,  and  the  court  held  that  where  traffic  arrangement  between  railroads 
one  of  the  roads  acquired  another  en-  for  a  proportionate  division  of  freight 
tering  the  depot  it  would  have  to  pay  charges  is  not  a  partnership.  Post 
double.  A  traffic  contract  allowing  «.  Southern  Ry.,  103  Tenn.  184  (1899). 
one  company  or  its  assigns  to  run  its  Where  two  railroads  are  Jointly  oper- 
cars  over  the  tracks  of  another  com-  atlng  anx)ther  road  they  are  jointly 
pamy  does  not  authorize  an  "assign"  liable  for  negligence  thereon,  and  it 
to  run  over  such  tracks  cars  from  is  no  defense  that  the  corporation 
still  other  lines.  South,  etc.  Ry.  v.  cannot  be  a  partner.  Harrill  v.  South 
Second  Ave.  etc.  Ry.,  191  Pa.  St.  492  Carolina,  etc.  R.  R.,  135  N.  C.  601 
(1899).     Where  two  street  railways,  (1904). 

having  the  right  to  use  the  same  Where  a  contract  runs  to  a  oorpo^ 
street,  construct  and  maintain  at  ration  and  its  assigns,  and  both  par- 
their  joint  expense  a  double-track  ties  treat  another  company  as  an 
street  railway,  and  agree  that  each  assignee  in  fact  of  one  of  them,  pos- 
may  use  it  as  much  as  it  deems  nee-  sessed  of  the  rights  and  charged  with 
essary  and  proper,  either  company  the  obligations  of  the  original  party 
may  run  over  such  tracks  cars  from  to  the  contract,  a  court  of  equity  will 
a  line  which  has  been  leased  to  it,  consider  it  the  assignee  in  law.  Chi- 
it  being  shown  that  the  other  com-  cago,  etc.  Ry.  v.  Rio  Grande,  etc.  R. 
pany's  use  of  the  track  is  not  inter-  R.,  143  U.  S.  596  (1892).  A  railroad 
fered  with.  Coney  Island,  etc.  Ry.  company  under  certain  circumstances 
V.  Coney  Island,  etc.  R.  R.,  38  N.  Y.  may  pay  part  of  the  expense  of  a 
App.  Div.  494  (1899).  A  traffic  con-  depot  beyond  its  own  line  and  in  a 
tract  whereby  one  road  has  the  right  different  state.  Nashua,  etc.  R.  R.  v. 
to  run  its  trains  over  another  road  Boston,  etc.  R.  R.,  136  U.  S.  356 
does  not  create  a  partnership  or  (1890).  In  Bartlett  v.  Norwich,  etc. 
make  one  road  the  agent  of  the  other.  R.  R.,  33  Conn.  560  (1866),  a  contract 
Hence  a  person  shipping  freight  by  whereby  several  roads  jointly  con- 
the  former  road  cannot  hold  the  lat-  structed  a  line  to  connect  them  was 
ter  road  liable  for  not  keeping  the  assumed  to  be  legal.  Under  the  Eng- 
track  in  condition  as  called  for  by  lish  statute  one  railroad  may  make  a 
the  contract.  St.  Louis,  etc.  Ry.  v.  traffic  arrangement  to  run  over  an- 
Neel,  56  Ark.  279  (1892).  Where  two  other,  and  pay  a  sum  which  will  pay 
connecting  street  railways  own  cars  dividends  on  the  stock  of  the  latter, 
in  common  which  are  operated  over  South  Yorkshire,  etc.  Co.  v.  Great 
the  entire  two  lines  by  the  same  em-  Northern  Ry.,  9  Exch.  55  (1853).  See 
ployees,  who  are  paid  one-half  by  each  also  Stanley  v.  Cleveland,  etc.  R.  R., 
company,  either  company  is  liable  for  18  Ohio  St.  552  (1869),  involving  an 
an  accident  occurring  on  either  line,  agreement  to  run  sleeping-cars  on 
Messenger  v.  St.  Paul,  etc.  Ry.,  77  through  express  trains  over  two  rail- 
Minn.  34  (1899).  Where  a  railroad  roads.  In  dcott  v.  Tioga  R.  R.,  27 
leases  to  another  railroad  the  right  N.  Y.  546  (1863),  a  contract  for  the 
to  run  over  a  certain  track,  the  track  joint  purchase  and  use  of  engines  by 
then  being  used  by  both  companies,  connecting   railroads    was   held   law- 
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age'  or  Vheelage'  basis,  rather  than  a  lease."  Such  a  contract  is 
legal,  even  without  express  poiwer  on  the  part  of  a  railroad  to 
make  it.-'  A  contract  between,  two  railroad  companies  by  which 
one  is  given  the  right  to  run  its  trains  over  the  tracks  of  the  other 
may  be  for  a  period  beyond  the  duration  of  the  charter  of  one  of  the 
companies,  the  court  saying  that  the  contingency  that  the  company 

ful.     In   Columbus,   etc.  R.  R.  v.   In-  a  proportion  of  the  maintenance  ex- 

dianapolis,  etc.  R.  R.,  5  McLean,  450  pense,  the  track  to  be  operated  jointly, 

(1853) ;   s.  c,  6  Fed.  Ca&.  193,  an  in-  each  road  running  its  own  trains  and 

junction   was    granted  to    prevent   a  employing     its     own     trainmen,     but 

railroad,   which  had   contracted  with  both   roads   uniting    in   emptying    a 

aniother   to   build    a    connecting    line  superintendent,  trackmen,  and  station 

and  to  carry  through  freight  and  pa,s-  agents,  is  a  lease  and  not  a  merging 


sengers,  from  changing  its  gauge.    A 
traffic    contract    by    which    one    oom- 


of  the  business  of  the  two  companies; 
and   hence  the   lessee  may  be  liable 


pany  guaranteed  a  fixed  income  from    to  the  lessor  for  damage  due  to  negli- 
business  to  another  company  may  be    gence  of  the  former.     Central   Trust 


Co.  V.  Colorado,  etc.  Ry.,  89  Fed.  Rep. 
560   (1898).    A  contract  between  two 


assigned  as  collateral  to  a  mortgage, 
and  the  issue  of  bonds  thereunder 
will  not  be  enjoined  on  the  ground  railroads  by  which  one  is  authorized 
that  it  is  practically  a  mortgage  on  to  construct  certain  tracks  on  the  right 
the  guaranteeing  company,  Inasmuch  of  way  of  the  other  and  to  maintain 
as  the  contract  is.  not  negotiable  and  the  same  for  ten  years  at  $1  a  year 
iona  fide  purchasers  of  the  bonds  are  and  payment  of  all  taxes,  and  the 
not  protected  against  defenses  to  the  maintenance  of  crossings,  signals,  and 
contract  itself.  Kissel  v.  Chicago,  switchmen,  is  a  lease  and  continues 
etc.  R.  R.,  44  N.  Y.  Misc.  Rep.  156  after  the  ten  years  where  the  lessee 
(1904).  A  railroad  company  cannot  remains  in  possession,  and  the  pro- 
grant  a  part  of  its  right  of  way  to  visions  as  to  switchmen  and  signals 
the  use  of  another  company,  as  may  be  enforced  by  a  suit  In  equity 
against  the  owner  of  the  fee.  Ft.  by  the  lessor  against  the  purchaser 
Worth,  etc.  R.  R.  Co.  v.  Jennings,  76  of  the  property  of  the  lessee  at  fore- 
Tex.  373  (1890);  Blakeley  u.  Chicago,  closure  sale,   even  though  the   lessor 


etc.  R.  R.   Co.,  34  Neb.   284    (1892); 
Piatt  V.  Pennsylvania  R.   R.   Co.,   43 


had  conveyed   for  a  period   of  years 
its  interest  in  the  tracks.    Louisville, 


Ohio   St.,    228    (1885) ;    Pennsylvania  etc.  R.  R.  v.  Illinois  Cent.  R.  R.,  174 

Oo.  V.  Piatt,  47  Ohio  St.  366    (1890).  111.   448    (1898).     A  contract   in' per- 

But  one  railroad  company  may  grant  petuity  by  which  one  road  allows  an- 

the  joint  use  of  its  tracks  to  another  other  to  run  its  cars  over  the  former's 

company,  without  imposing  any  addl-  tracks  without  restrictions  as  to  the 

tional  burden  on  the  lanS  or  entitling  business  to  be  done  is  legal  and  is 

the  owner  to  compensation.    Miller  v:  not  a  grant  of  ownership.     A  provi- 

Green  Bay,  etc.  R.  R.  Co.,  59  Minn,  sion  for  removing  the  restrictions  is 

169   (1894).     See  also  Am.  and  Eng.  not  for  the  benefit   of   a  grantee   of 

Ency.  of  Law,  2d  ed.,  vol.  10,  p.  1201.  the  latter  railroad.    Michigan,  etc.  R. 

1  Union    Pac.   Ry.    v.   Chicago,    etc.  R.  v.  Pere,  etc.  R.  R.,  128  Mich    333 

Ry.,   163  U.   S.   564,  583    (1896).     A  (1901).     A  contract  by  one  railroad 

contract  between   two   railroad   com-  for  the  use  of  another  railroad  or  a 

panles   by   which    one    is    given    the  part  thereof  is  not  necessarily  a  lease, 

right  to   run   over   certain   tracks  of  Roosa  v.  Brooklyn,  etc.  R.  R.,  28  N. 

the  other  on  payment  of  a  rental  and  Y.  Misc.  Rep.  387  (1899). 
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"will  cease  to  exist  and  leave  neither  assigns  nor  successors  is  far  too 
remote  to  have  any  influence  upon  the  validity  of  this  contract."  ^  A 
court  of  chancery  cannot  grant  relief  vfhich  would  in  effect  be  legisla- 
tive. Hence,  where  one  company  refuses  to  agree  with  another,  own- 
ing a  connected  road,  to  form  a  through  line  or  to  do  a  connecting 
business,  it  is  not  competent  for  chancery  to  order  that  such  a  business 
be  done  and  to  fix  the  terms. ^  Where  an  agreement  between  two  rail- 
road companies  gives  one  the  right  to  run  its  trains  over  the  tracks  of 
another,  specific  performance  of  the  agreement  may  be  granted  by  a 
court  of  equity.^ 

A  trafiic  contract  gives  rise  to  questions  of  more  difiiculty  and  doubt. 
These  contracts  are  of  two  kinds :  first,  where  two  connecting  railroads 


itlnlon   Pac.   Ry.   c.    Chicago,   etc.  tlon  prevented  by  a  suit  in   equity. 

Ry.,    163   U.    S.   564,   592    (1896).     A  Joy  v.  St.  Louis,  138  U.  S.  1   (1891). 

railroad    company    having    statutory  In   Chicago,   etc.   Ry.   v.   Denver,   etc. 

power  to  extend  the  period  of  its  ex-  R.  R.,  46  fed.  Rep.  145    (1890),   the 

istenoe  may  make  a  lease  of  its  rail-  court   held    that    where   the   contract 

road  for  a  period  of  time  extending  so   provided,   an   assignee   of  a  right 

beyond   the   duration   of   its    charter,  to   use    the   tracks   of   the  defendant 

and  such  lease  is  valid  and  binding  would    be    protected    by    injunction, 

upon  the   company   for   at   least   the  Equity   has   power   to   grant    specific 

period  of  its  existence.     Gere  v.  New  performance    of    a   contract   whereby 

York  Central,  etc.  R.  R.,  19  Abb.  N.  one  railroad  is  to  be  allowed  the  joint 

C.  193    (1885).     See  also  §§641,  642,  use  of  a  bridge  and  terminal  facilities 

supra.    A  city  may  grant  to  a  street  belonging  to  another  company.  Union 

railway    the    right    to    construct    and  Pac.  Ry.  v.  Chicago,  etc.  Ry.,  51  Fed. 

operate    its    lines    of    railway    for    a  Rep.  309  (1892).    A  contract  between 

period  longer  than  the  duration  of  the  two   railroads   that  at   certain  places 

charter   of  the  corporation.     Detroit  each   will   allow   the  other   to   build 

V.    Detroit,   etc.   Ry.,    184   U.    S-.    368  tracks  on  the  rights  of  way  of  the 

(1902).  other,  and  to  make  crossings  needed 

2  Atchison,  etc.  R.  R.  v.  Denver,  by  either  one  of  the  companies  agree- 
etc.  R.  R.,  110  U.  S.  667,  682  (1884),  ing  to  make  such  crossings,  upon  fail- 
reversing  s.  c,  15  Fed.  Rep.  650  ure  to  do  so  the  other  company  hav- 
(1883).  But  a  stockholder  in  a  belt  ing  the  right  to  make  the  crossings 
line  may  enjoin  one  of  the  connect-  at  the  former's  expense,  is  valid  and 
ing  railroad  corporations  from  ex-  enforceable  by  a  court  of  equity,  even 
eluding  the  belt  line  from  its  grounds,  though  the  contract  is  inequitable. 
Lathrop  v.  Junction  R.  R.,  4  Fed.  Rep.  South,  etc.  R.  R.  v.  Highland,  etc.  R. 
41    (1880).  ^-^   98   Ala.   400    (1893).     "Where   the 

3  Union    Pac.    Ry.   v.    Chicago,    etc.  statute  provides  that,  if  two  connect- 
"Ry.,  163  U.  S.  564  (1896).    An  agree-  ing  companies  cannot  agree  as  to  the 

ment  in  a  lease  to  furnish  a  right  terms  of  their  connection,  a  jury  shall 

of  way  to   reach  a  station  may  be  fix  the  terms,  the  jury  can  pass  only 

specifically    enforced.      Metropolitan,  on  matters  connected  with  the  physi- 

etc.   Co.   V.   Great,  etc.   Co.,   82  K   T.  cal  connection,  and  cannot  order  any- 

Rep.  451    (1900).     A  right  to  use  a  thing  as  to  the  stations,   privileges, 

right    of   way   under   a   trafiic  agree-  etc.       Altoona,    etc.    R.    R.    v.    Beech 

ment  may  be  enforced  and  a  viola-  Creek  R.  R.,  177  Pa.  St.  443   (1896). 
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divide  such  earnings  as  arise  from  traflfic,  which  passes  over  both 
lines;  second,  where  two  or  more  competing  lines  divide  all  their 
earnings  in  excess  of  a  certain  proportion  which  goes  to  pay  operating 
expenses.    The  first  class  of  contracts  has  been  uniformly  upheld.^ 

The  second  class  is  called  a  "pool."  Pools  have  been  the  subject  of 
considerable  litigation,  and  yet,  while  their  illegality  seems  to  be 
clear,  there  are  only  a  few  common-law  decisions  to  the  effect  that 

1  Hartford,  etc.  R.  R.  v.  New  York,    arrangement  was  involved  in  Jourdan 
etc.  R.  R.,  3  Rob.  (N.  Y.)  411  (1865) ;     v.    Long,    etc.    R.   R.,   115    N.   Y,   380 
Columbus,  etc.  R.  R.  v.  Indianapolis,    (1889).      In   Minnesota   it  has   been 
etc.  R.  R.,  5  McLean,  450  (1853) ;  s.  c,    held  that  traffic  arrangements  between 
6  Fed.  Cas.  193;  Sussex  R.  R.  v.  Mor-    two  railroads  are  not  ultra  vires  and 
ris,  etc.  R.  R.,  19  N.  J.  Eq.  13  (1868);     illegal  as  a  matter  of  law,  but  that 
s.  c,  20  N.  J.  Eq.  542  (1869),  holding    the  question  is  a  mixed  one  of  law 
that   the    contract   did   not   apply   to    and  fact.    A  stockholder  who  objects 
newly-constructed  branches.    A  traffic    must  bring  suit  within  a  reasonable 
contract  by  which  railroads  agree  to    time  or  he  will  be  denied  relief.  Stew- 
interchange  traffic  cars,   and   tickets,    art  v.  Erie,  etc.  Transp.  Co.,  17  Minn, 
ihake  through  bills  of  lading  and  ap-    372   (1871).     A  railroad  may  make  a 
portion  their  earnings,  is  lawful,  the    traffic  contract  with   one  out  of  sev- 
railroads  not   being   competing,    and    eral  connecting  lines,  and  need   not 
the  agreement  may  provide  that  they    give    the   same    terms    to    the    other 
will  send  all  their  traffic  over   each    lines.    Atchison,  etc.  R.  R.  v.  Denver, 
other's  lines  so  far  as  lawful.   Where    etc.  R.  R.,  110  U.  S.  667  (1884),  rev'g 
by   the   terms   of   such   contract   one    Denver,   etc.   R.   R.   v.   Atchison,   etc. 
road  agreed  to  and  did  purchase  the    R.  R.,  15  Fed.  Rep.  650  (1883);  Tona- 
bonds  of  the  other,  the  former  may    wanda  R.  R.  v.  New  York,  etc.  R.  R. 
have  specific  performance  of  the  con-    42  Hun,  496  (1886).    But  see  Missouri 
tract.     Cumberland   Valley   R.    R.    -o.    Pac.  Ry.  v.  Texas,  etc.   Ry.,   30   Fed. 
Gettysburg,    etc.   R.,   177   Pa.   St.   519    Rep.     2     (1887),     and     §903,     infra; 
(1896).    The  case  of  Shrewsbury,  etc.    Eclipse  Towboat  Co.  v.  Pontchartrain 
Ry.    V.   London,   etc.   Ry.   was   before    R.    R.,    24   La.   Ann.    1    (1872).      See 
the   different  courts  seven  times:    14    also.  In  general.  Pierce,  Railroads  (2d 
Jur.  921;    2   M.  &  G.  324    (1850);    17    ed.),  491;   Wood,  Railroads,  590;   Ar- 
Q.   B.  D.  652    (1851);    3  M.   &  G.   70    not  v.  Erie  Ry.,  5  Hun,  608    (1875); 
(1850);    16   Beav.   441    (1852);    4   De    affirmed,  67  N.  Y.  315.    Where  a  con- 
G.,  M.  &  G.  115   (1853);   6  H.  L.  Cas.    tract    between    a    domestic    railroad 
113    (1857).      It  was   an   attempt  to    company  and  a  foreign  railroad  com- 
enforoe  an  agreement  of  two  railways    pany  is  declared  illegal  and  void  by 
to    divide    arbitrarily    such    part    of    the  court  on  the  ground  that  it  seeks 
their  earnings  as  arose  from  connect-    to  create  a  monopoly  in  the  coal  busi- 
ing  parts  of  their  lines.    The  contract    ness,  and  the  court  orders  the  domes- 
was  not  enforced  because  inequitable,    tic  railroad  company  to  cease  comply- 
but  its  legality  seems  to  have  been    ing  with  such  contract,  the  (jourt  will 
conceded.    In  Midland  Ry.  v.  London,    appoint  a  receiver  of  such   company 
etc.  Ry.,  L.  R.   2  Eq.  524    (1866),  it    if   it    attempts   to   evade   the    decree 
was  held  that  a  pooling  contract  be-    but,  upon  proof  that  no  evasion  has 
tween  two  competing  roads  did   not    been  attempted,  the  court  will  refuse 
include  a  new   route  acquired   subse-    to    appoint    a    receiver.      Stockton    v 
quently  by  one  of  the  roads.    A  traffic    Central  R.  R.,  50  N.  J  Eq  489  (1893) 
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they  are  illegal.^    A  traffic  agreement  between  two  railway  companies 
by  which  one  of  them  is  not  to  compete  with  the  other  will  not  be 


1  Hate  V.  London,  etc.  Ry.,  2  J.  &  H. 
80  (1861);  1  J.  &  H.  252  (1860), 
where  a  stockholder's  action  failed; 
dictum  in  Lancaster,  etc.  Ry.  v.  North- 
western Ry.,  2  K.  &  J.  293  (1856); 
Charlton  v.  Newcastle,  etc.  Ry.,  5  Jur. 
(N.  S.)  loas  (1859),  where  a  con- 
tract for  the  division  of  earnings 
which  was  practically  a  consolidation 
of  the  two  companies  was  declared 
void  at  the  suit  of  a  stockholder. 
Railroad  pools  are  not  contrary  to 
public  policy  in  England;  but  quwre 
as  to  whether  a  stockholder  may  not 
set  them  aside.  See  3  Ry.  &  Corp.  L. 
J.  144.  In  Chicago,  etc.  Ry.  v.  Wa- 
bash, etc.  Ry.,  61  Fed.  Rep.  993 
(1894),  it  was  held  that  an  agree- 
ment between  railroad  companies,  by 
the  terms  of  which  all  their  roads 
were  to  be  operated,  as  to  through 
traffic,  as  if  "operated  by  one  corpo- 
ration which  owned  all  of  them,"  and 
which  provide  for  an  actual  division 
of  such  traffic,  and,  where  this  was 
not  done,  for  a  division  of  the  gross 
earnings  thereof,  the  obvious  purpose 
being  to  suppress  or  limit  competi- 
tion, and  to  establish  rates  without 
regard  to  their  reasonableness,  was 
contrary  to  public  policy  and  void. 
One  party  to  such  illegal  agreement, 
claiming  to  have  performed  its  part 
thereof,  cannot  maintain  a  suit  to  en- 
force division  of  earnings  by  another 
party  thereto,  the  traffic  not  having 
been  divided.  It  is  held  in  Pennsyl- 
vania that  a  contract  by  which  a  rail- 
road lends  aid  to  an  ore  company,  and 
in  return  ttie  ore  company  agrees  to 
give  all  its  traffic  to  the  railroad,  is 
legal,  but  the  agreement  of  the  ore 
company  to  give  no  aid  to  the  con- 
struction of  competing  lines  is  illegal. 
Bald  Eagle  Valley  R.  R.  v.  Nittany 
Valley  R.  R.,  171  Pa.  St.  284  (1895). 
For  a  pooling  contract  between  a 
steamship  company  and  a  railroad, 
see   Cutting  v.   Florida,  etc.   Co.,   43 


Fed.  Rep.  743  (1890).  A  pooling  ar- 
rangement between  rival  railroad 
companies  fixing  freight  rates  is 
prima  facie  illegal.  Cleveland,  etc. 
Ry.  ■;;.  Closser,  126  Ind.  348  (1890). 
A  pooling  contract  between  two  rail- 
roads competing  for  business  between 
the  same  points  is  void  as  against 
public  policy.  The  court  will  leave 
the  parties  where  they  are.  The  ar- 
rangement in  this  case  was  for  a 
division  of  earnings.  Texas,  etc.  Ry. 
V.  Southern  Pac.  Ry.,  41  La.  Ann.  976 
(1889).  An  agreement  of  two  com- 
panies to  have  the  same  management 
and  divide  their  earnings  in  a  certain 
proportion  is  invalid.  Burke  v.  Con- 
cord, etc.  R.  R.,  61  N.  H.  161  (1881) ; 
State  V.  Concord,  etc.  R.  R.,  62  N.  H.  ■ 
375  (1882).  Cf.  Central  Trust  Co.  v. 
Ohio  Cent.  R.  R.,  23  Fed.  Rep.  306 
(1885).  A  combination  of  two  rail- 
roads under  one  managetoent,  and  a 
division  of  joint  proceeds  upon  fixed 
percentages,  and  the  making  of  im- 
provements at  a  common  expense, 
have  been  held  legal  and  binding  on 
stockholders,  though  the  contract 
was  made  by  the  directors  only. 
Nashua,  etc.  R.  R.  v.  Boston,  etc.  R. 
R.,  27  Fed.  Rep.  821  (1886).  For 
the  construction  of  the  terms  of  an 
agreement  of  two  railroads  to  divide 
the  receipts,  one  road  furnishing  the 
track,  etc.,  and  the  other  rolling- 
stock,  see  Blossburg,  etc.  R.  R.  v. 
Tioga  R.  R.,  1  Abb.  App.  Dec.  149 
(1864).  Where  one  railroad  company 
operates  its  road  with  another  rail- 
road jointly,  on  an  agreement  to  di- 
vide the  profits,  it  cannot  use  the 
profits  to  purchase  still  another  rail- 
road, unless  the  stockholders  of 
the  second  railroad  assent  thereto. 
Nashua,  etc.  R.  R.  v.  Boston,  etc.  R. 
R.,  136  U.  S.  356  (1890).  A  stock- 
holder cannot  enjoin  his  company 
from  paying  a  rival  company  a  cer- 
tain sum  for  discontinuing  its  boats. 
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enforced  by  injunction.^  A  perpetual  lease,  wliicli  enables  one  rail- 
road to  run  over  the  tracks  of  ajaother,  is  enforceable,  although  the 
lease  contains  a  provision  that  its  operation  shall  cease  during  any 
period  of  time  within  which  the  lessee  extends  its  road  into  certain 
coal  territory  or  receives  coal  from  other  railroads  running  through 
that  territory.  This  last  provision  is  contrary  to  public  policy  and 
is  void,  but  being  a  condition  subsequent  does  not  affect  the  validity 
of  the  lease  itself.^  The  act  of  congress  of  July,  1890,  against  un- 
lawful monopolies  renders  illegal  a  contract  between  railroads  regu- 
lating traffic  rates.^  A  pooling  agreement  between  competing  inter- 
state steamboat  lines  whereby  the  earnings  are  united  and  expenses 
deducted  and  the  balance  divided  in  a  certain  way  is  in  violation  of 
the  anti-trust  act  of  congress.*  A  contract  between  two  railroads  by 
which  one  is  given  the  right  to  cross  the  other,  and  agrees  not  to  run 
any  tracks  to  certain  quarries  which  are  reached  by  the  tracks  of  the 
other,  is  illegal  as  creating  a  monopoly  and  destroying  competition.^ 
§  899.  Neither  a  railroad  nor  any  essential  part  of  it,  nor  its 
rolling-stock,  can  at  common  law  be  sold  under  levy  of  execution. — 
This  rule  is  an  outgrowth  of  the  principle  of  law  and  rule  of  public 
policy  that  a  railroad  must  be  operated,  and  hence  vsdll  not  be  al- 
lowed to  pass  into  the  sheriff's  hands  nor  be  sold  in  parcels  and  thus 
disrupted.     The  creditor's  remedy  is  a  receiver.^     He  cannot  levy 

Leslie   V.    Lorillard,    110   N.   Y.    519        5  Chicago,  etc.  Ry.  v.  Southern,  etc. 

(1888).     A  contract  of  two  railroads  Ry.,   70  N.   B.  Rep.  843    (Ind.   1904). 
to  keep  out  of  each  other's  territory        6  Where  the  tolls  of  a  bridge  -are 

has  been  held  not  to  be  void.     Ives  sold  under  levy  of  execution,  a  court 

V.  Smith,  3  N.  Y.  Supp.  645    (1888).  of  equity  will   appoint  a  receiver  to 

Under  the  Texas  constitution  prohib-  collect  them  and   take  possession  of 

Iting  railroad  oorpQirations  from  oon-  the    bridge    until    the    judgment    is 

trolling    competing    lines,    a    pooling  paid.     Covington    Drawbridge   Co.   v. 

arrangement  is  void.     Gulf,  etc.  Ry.  Shepherd,    21    How.    112    (1858).     A 

V.  State,  72  Tex.  404  (1888).    In  Mor-  sale  of  a  portion  of  a  section   of  a 

rill   V.   Boston,  etc.   R.   R.,   55   N.   H.  going   railroad   is   illegal,    and   hence 

531   (1875),  a  stockholder  enjoined  a  even   though    a   contractor's    lien   on 

pooling     contract     which     was     pro-  a  portion  of  a  railroad  is  being  fore- 

hibited  by  statute.  closed  in  the  federal  court,  yet  a  sub- 

1  Wilmington  City  Ry.  v.  Wilming-  sequent  foreclosure  suit  and  sale  in 
ton,  etc.  Ry.,  46  Atl.  Rep.  12  (Del.  the  state  court  will  not  be  disturbed 
1900).  by  a  decree  in  the  federal  court;   but 

2  Metropolitan,  etc.  Co.  v.  Colum-  the  purchaser  at  the  foreclosure  sale 
bus,  etc.  Ry.,  95  Fed.  Rep.  18  (1899).  in  the  state  court  takes  the  property 

3  U.  S.  V.  Trans-Missouri  Freight  subject  to  such  lien.  Such  purchaser 
Assoc,  166  U.  S.  290  (1897);  United  may  intervene  in  the  federal  court 
States  V.  Joint,  etc.  Assoc.,  171  U.  S.  and  prevent  a  sale  of  a  fragment  of 
505    (1898).  the   property.     Connor  v.   Tennessee, 

4  White   Star   Line  v.  White   Star,  etc.   Ry.,   109    Fed.   Rep    931    (1901) 
etc.  Co.,  141  Mich.  604   (1905).  Judgment  creditors  of  aa   insolvent 
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execution  on  the  railroad  itself  or_  any  part  of  it,  unless  the  statute 
expressly  allows  him  to  do  so.^  In  some  states,  however,  a  contrary 
view  of  the  law  is  taken,  and  in  still  other  states  the  statutes  provide 


cable  railroad  company  may  file  a  bill 
in  equity  to  have  the  proi)erty  sold 
and  the  proceeds  applied  to  th«  judg- 
ments. If  the  suit  is  in  behalf  of 
all  who  may  come  in,  all  share  pro- 


federal  court  and  prevent  a  sale  of  a 
fragment  of  the  property.  Connor  v. 
Tennessee,  etc.  Ry.,  109  Fed.  Rep. 
931  (1901).  The  rule  that  execution 
cannot  reach  the  right  to   operate  a 


portionately.  Suit  might  have  been  railway  is  based  on  the  wise  policy 
for  the  complainant  alone.  Ge'orge  that  any  other  rule  would  result  in 
47.  St.  Louis,  etc.  Ry.,  44  Fed.  Rep.  117    the    breaking    of    roads    into    many 


(1890).  See  also  James  v.  Railroad 
Oo.,  6  Wall.  752  (1867);  Loder  v. 
New  York,  etc.  R.  R.,  4  Hun,  22 
(1875) ;  Whitney  v.  New  York,  etc. 
R.  R.,  32  Hun,  164    (1884).     In  Vir- 


pieces.  See  Redfield  v.  Wickham,  L. 
R.  13  App.  Oas.  467  (1888),  dis- 
tinguishing Drummond  County  v. 
South  Eastern  Ry.,  24  L.  C.  Jurist, 
276.     A  railroad  company's  right   of 


ginia  a  court  of   equity  will,   at  the  way  cannot  be  sold  on  execution,  nor 

instance       of      judgment      creditors,  can  the  company  itself  sell  it  apart 

cause   the   road   to   be   leased   for   a  from  the  operation  ©f  the  road  upon 

period  long  enough  to  pay  the  judg-  it,  even  though  the  company  has  the 

ments.     If  the  road  is  in  possession  fee.     East  Alabama  Ry.  v.  Doe,   114 

of   another   company   which  is   made  U.    S.    340,    350     (1885);     Buncombe 


a  party  and  does  not  object,  its  rights, 
if  it  has  any,  are  disregarded.  Win- 
chester, etc.  R.  R.  V.  Colfelt,  27  Gratt. 
(Va.)  777  (1876).  The  sale  of  a  rail- 
road under  execution  is  a  sale  sub- 


County  V.  Tommey,  115  U.  S.  122,  135 
(1885) ;  Youngman  v.  Elmira,  etc.  R. 
R.,  65  Pa.  St.  278  (1870).  The  case 
of  State  V.  Rives,  5  Ired.  L.  (N.  C.) 
297    (1844),   sustained   a   sale   under 


ject   to  existing   mortgages.     Galves-    execution  of  a  railroad,  and  held  that 


the  purchaser  was  not  criminally  lia- 
ble for  tearing  up  the  track.  In  Louis- 
iana railroad  franchises  may  be  sold 
under  execution,  though  no  statute 
authorizes  it.  Lawrence  v.  Morgan's, 
117  Ind.  501  (1888).  The  tangible  etc.  Co.,  39  La.  Ann.  427  (1887); 
property  of  a  railroad  necessary  for  Stewart  v.  Jones,  40  Mo'.  140  (1867), 
the  exercise  of  its  franchises  cannot    where  a  sale  on  execution  of  a  fran- 


toa  R.   R.  V.  Cowdrey,   11  Wall.   459 
(1870). 

1  Randolph  v.  Lamed,  27  N.  J.  Bq. 
557  (1876),  involving  a  railroad  fran- 
chise;   Louisville,    etc.   Ry.  ».   Boney, 


be  sold  under  levy  of  execution  unless 
the    statute    expressly    so    provides. 


chise  to  be  a  college  was  held  void. 
Where   the   right   to  sell  a  railroad 


Hence  a  sale  of  a  portion  of  a  section  under  levy  of  execution  exists,  such 
of  a  going  railroad  is  illegal,  and  levy  may  be  made  subject  to  a  mort- 
hence  even  though  a  eontractor's  lien  gage,  where  such  mortgage  is  not 
on  a  portion  of  a  railroad  is  being  being  foreclosed.  Eells  v.  Johann,  27 
foreclosed  in  the  federal  court,  yet  Fed.  Rep.  327  (1886).  In  England, 
a  subsequent  foreclosure  suit  and  sale  prior  to  the  act  of  1867,  a  judgment 
in  the  state  court  will  not  be  dis-  creditor  might  issue  a  fi.  fa.,  and  seize 
turbed  by  a  decree  in  the  federal  al,l  the  rolling-stock  and  other  chat- 
court,  but  the  purchaser  at  the  fore-  tels  and  goods  of  a  railroad  company, 
closure  sale  in  the  state  court  takes  but  by  the  act  of  1867  he  is  now  com- 
the  property  subject  to  such  lien,  and  pelled  to  apply  for  a  receiver  and 
such  purchaser  may  intervene  in  the  manager  of  the  road,     Re  Eastern, 
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that  a  railroad  or  the  company's  equity  of  redemption  therein  may  be 
sold  under  levy  of  execution.-' 

At  common  law  an  attachment  or  execution  cannot  be  levied  upon 
rolling-stock.  The  remedy  of  creditors  is  sequestration  proceedings, 
the  policy  of  the  law  being  to  preserve  the  property  intact  so  that  it 
may  continue  to  be  operated  as  a  railroad.^     There  are  decisions, 

mortgagee,  a  judgment  creditor  will 
be  allowed  to  sue  out  and  execute  a 
fl.  fa.,  and  an  elegit,  but  he  does  so 
"subject  to  the  rights  and   interests 


etc.  Ry.,  L.  R.  45  Ch.  D.  367  (1890); 
Proffitt  V.  Wye  Valley  Ry.,  64  L.  T. 
Rep.  669    (1891). 

1  In  Georgia,  under  the  code,  a  rail- 
road may  be  sold  under  a  judgment    of  the  receiver,"  and  the  right  of  the 


at  law  without  resorting  to  a  suit 
in  equity.  The  road  must  be  sold  as 
a  whole,  however.  Atlanta  v.  Grant, 
57  Ga.  340  (1876).  In  Mississippi, 
by  statute,  the. judgment  creditor  now 
files  a  bill  to  have  the  equity  of  re- 
demption sold.  He  is  not  confined  to 
a  receiver  to  operate  the  road.  Vicks- 
hurg,  etc.  R.  R,  V.  McCutchen,  52 
Misa.  645    (1876).     A  judgment  cred- 


publio  to  have  the  canal  operated. 
This  rule  in  England  grew  out  of  the 
fact  that  the  mortgagee  and  receiver 
had  no  interest  in  the  land,  but  only 
In  the  right  to  take  possession  and 
operate  and  take  the  tolls.  Potts  v. 
Warwick,  etc.  Canal  Co.,  Kay,  142 
(1853). 

2  As   a  general   rule   rolling-stock, 
especially   when    in    use,    cannot   be 


itor  may  cause  to  be  sold  under  the    taken  upon  common-law  process.  Pen- 


levy  a  tract  of  land  owned  by  a  rail- 
road company,  subject  to  its  use  by 


nock   v.    Ooe,    23    How.    117    (1859), 
where  an  execution   against  roUing- 


the   company   for   tracks,   etc.     Oak-    stock  was  enjoined   at  the   instance 


land  Ry.  v.  Keenan,  56  Pa.  St.  198 
(1867).  Where  executions  are  levied 
on  various  parts  of  the  road,  and  it 
is  in  danger  of  being  sold  in  parcels 
and  rendered  valueless,  the  insolvent 
company    may   file    a   bill    to   enjoin 


of  the  trustees  of  a  mortgage;  Boston, 
etc.  R.  R.  V.  Gilmore,  37  N.  H.  410 
(1858),  holding  that  locomotives  and 
cars,  when  not  in  use,  may  be  at- 
tached; Freeman  v.  Howe,  24  How. 
450    (1860),  reversing  Howe  v.  Free- 


the  executions  and  to  have  one  sale  man,  80  Mass.  566,  holding  that  a 
of  the  whole.  Mortgagees  may  be  state  sheriff  cannot  take  property — in 
brought  in,  and  all  claimants  com-  this  case  cars'— out  of  the  lawful  pos- 
pelled  to  file  their  claims  or  lose  session  of  a  United  States  marshal 
them.  After  the  sale,  a  bill  of  fore-  by  virtue  of  a  writ  of  replevin.  Roll- 
closure  by  a  bondholder  who  had  been  ing-stock,  rails,  etc.,  cannot  be  levied 
the  receiver  fails.  Macon  v.  Western  upon  by  execution.  Public  policy  for- 
R.  R.,  9  Ga.  377  (1851).  Where  the  Wds,  and  the  company  itself  may  en- 
property  of  the  company  is  worth  less  join  it.  Sequestration  proceedings 
than  the  amount  of  its  mortgages,  are  the  proper  remedy  of  the  creditor, 
and  the  sheriff  refuses  to  levy  an  exe-  Covey  v.  Pittsburg,  etc.  R.  R.,  3  Phila. 
cution  thereon,  only  nominal  damages 
can  be  recovered  against  him  there- 
for. Coopers  v.  Wolf,  15  Ohio  St.  524 
(1864).    The  purchaser  of  a  part  of 


173  (1858);  Loudenslager  v.  Benton, 
4  Phila.  382  (1861),  holding  that  this 
rule  applies  where  the  company  is 
insolvent.  See  also  Jones,  Corp. 
the  road  on  an  execution  sale  may    Bonds,  §§  142,  etc.    The  trustee  of  the 


redeem  the  whole  road  from  a  fore- 
closure that  is  going  on.  Wood  v. 
Goodwin,  49  Me.  260  (1861).  Where 
a  receiver   is  in   possession   for   the 
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however,  to  the  contrary  as  regards  rolling-stock.^  The  cars  of  an 
Illinois  railroad  corporation  passing  through  another  state  in  the 
transportation  of  freight  or  return  cannot  be  attached  in  that  state, 
neither  can  sums  of  money  due  from  railroads  in  that  state  to  such 
foreign  railroad  corporation  for  freight  on  interstate  shipments  be 
attached.^  Kailroad  terminals  cannot  be  sold  by  the  sheriff  to  pay 
taxes.^ 

§  900.  Regulation  of  railroads  in  various  respects  by  the  legisla- 
ture.— ^A  legislature  may  compel  railroad  companies  to  construct 
bridges,  build  fences,  improve  crossings,  erect  danger  signals,  regulate 
speed,  and  comply  with  many  other  police  regulations  for  the  con- 
venience or  safety  of  the  public.  This  police  power  of  the  legislature 
is  very  great,  and  extends  to  all  classes  of  corporations.* 

none.  The  court  based  its  decision,  Gilmore,  37  N.  H.  410  (1858).  Roll- 
not  on  the  decisions  to  that  effect,  ing-stock  may  be  sold  on  execution, 
but  on  a  statute.  Central  Trust  Co.  Hoyle  v.  Plattsburgh,  etc.  R.  R.,  54 
».  Moran,  56  Minn.  188  (1894).  N.    Y.    314    (1873).     Rolling-stock    is 

1  Although  a  mortgage  covers  the  subject  to  execution.  4  Wait's  Pr.  34. 
rolling-stock,  yet,  "until  the  mortgage  A  rolling-stock  contract,  which  is 
was  enforced  by  entry  or  judicial  practically  a  conditional  sale,  but  in 
claim,  the  personal  property  of  the  form  a  lease,  must  be  recorded  under 
railroad  company  was  subject  to_  its  the  Illinois  chattel-mortgage  act.  A 
disposal  in  the  ordinary  course  of  judgment  creditor  of  the  railroad  may 
business,  and,  as  such,  was  liable  to  sell  the  rolling-stock  on  execution  if 
be  seized  and  taken  on  executiooa  for    the  contract  is  not  recorded.    Hervey 

V.  Rhode  Island  Loco.  Works,  93  U. 

S.  664   (1876). 
2  Davis  V.  Cleveland,  etc.  R.  R.,  146 


its  debts.  This  is  not  only  common 
law,  but  the  positive  law  of  Illinois." 
When  execution  is  about  to  be  levied 
on    rolling-stock   and    a   third    party    Fed.  Rep.  403    (1906). 


gives  a  bond  to  stay  the  execution, 
and  the  rolling-stock  is  thereby  saved, 
and  is  subsequently  sold  under  fore- 


3  Lake  Shore,  etc.  Ry.  v.  Grand  Rap- 
ids, 102  Mich.  374   (1894). 

4  The    court    in    Pearsall    v.    Great 


closure  proceedings,  the  bondsman  Northern  Ry.,  161  U.  S.  646,  666 
should  be  protected  from  the  fund  in  (1896),  in  speaking  of  the  police 
preference  to  the  mortgage,  especially  power,  said:  "So  important  is  this 
where  the  receiver  received  enough  power,  and  so  necessary  to  the  public 
net  income  to  have  Indemnified  the  safety  and  health,  that  it  cannot  be 
bondsman.  Union  T.  Co.  v.  Morrison,  bargained  away  by  the  legislature, 
125  U.  S.  591  (1888).  Where  the  and  hence  it  has  been  held  that  char- 
execution  is  levied  on  the  rolling-  ters  for  purposes  inconsistent  with 
stock,  etc.,  before  any  foreclosure  pro-  a  due  regard  for  the  public  health 
ceedings  are  commenced,  the  mort-  or  public  morals  may  be  abrogated 
gagee  cannot  enjoin  it  unless  he  can  in  the  interests  of  a  more  enlightened 
show  that  the  security  is  inadequate,  public  opinoin."  Kansas  Pac.  Ry.  v. 
Coe  V.  Knox,  etc.  Bank,  10  Ohio  St.  Mower,  16  Kan.  573  (1876),  requiring 
412  (1859).  In  New  Hampshire,  as  fences.  To  same  effect.  Nelson  v.  Ver- 
between  the  company  and  its  cred-  mont,  etc.  R.  R.,  26  Vt.  717  (1854); 
iters,  execution  may  be  levied  on  its  Gorman  v.  Pacific  R.  R.,  26  Mo.  441 
rolling-stock.     Boston,  etc.   R.   R.   v.  (1858).     It  is  constitutional  for  the 

3311 


§   900.]                                                STEAM    EAILEOADS.  [CH.  LIU. 

Where  in  a  charter  granted  by  congress  to  a  railroad  corporation 
for  a  bridge,  the  right  is  retained  to  congress  to  alter,  amend  or  re- 
legislature  to  require  coal  mining  So  as  to  the  regulation  of  speed, 
companies  to  weigh,  coal  before  it  is  When  the  statute  prescribes  a  rate  of 
screened,  especially  where  the  legis-  speed  the  municipality  cannot  change 
lature  has  reserved  power  to  amend  it.  Horn  v.  Chicago,  etc.  Ry.,  38  Wis. 
charters.  A  majority  of  the  court,  463  (1875).  It  may  compel  a  rail- 
however,  adopted  the  view  that  under  road  to  deliver  grain  at  any  elevator 
the  reserved  right  to  amend  charters,  along  the  road  specified  by  the  ship- 
the  legislature  must  do  so  on  terms  per.  Hoyt  v.  Chicago,  etc.  R.  R.,  93 
that  are  just  to  the  stockholders.  111.  601  (1879).  It  cannot  compel 
Woodison  V.  State,  69  Ark.  521  (1900).  railroads  crossing  each  other  to  have 
Where  a  foreign  railroad  company  trains  due  at  the  same  hour  wait  for 
has  extended  its  lines  .  Into  a  state  each  other  twenty  minutes.  State  v. 
under  a  statute,  the  legislature  of  Noyes,  47  Me.  189  (1859).  May  au- 
the  latter  state  cannot  afterwards  re-  thorize  railroad  commissioners  to 
quire  it  to  become  a  domestic  corpo-  compel  railroads  to  make  a  station 
ration.  Such  a  statute  impairs  the  and  erect  depots  at  such  places  as  the 
obligation  of  the  contract.  Common-  commissioners  deem  proper.  Railroad 
wealth  V.  Mobile,  etc.  R.  R.,  64  S.  W.  Com'rs  v.  Portland,  etc.  R.  R.,  63  Me. 
Rep.  451  (Ky.  1901).  The  city  coun-  277  (1874).  May  inflict  severe  penal- 
cil  of  Kansas  City  may  regulate  the  ties  on  a  railroad  for  charging  rates 
speed  in  that  city  of  trains  running  in  excess  of  its  charter  rate.  Camden, 
from  that  city  into  Kansas,  even  etc.  R.  R.  v.  Briggs,  22  N.  J.  L.  623 
though  a  federal  receiver  is  in  charge  (1850).  May  prohibit  railroads  cross- 
of  the  railroad.  Erb  v.  Morasch,  177  ing  a  city  street  unless  the  city  au- 
U.  S.  584  (1900).  A  belt  line  rail-  thorities  consent,  and  may  prescribe 
road  is  subject  to  the  interstate  com-  the  character  of  the  crossing.  Veazie 
merce  act  of  congress.  Interstate,  v.  Mayo,  45  Me.  560  (1858).  May 
etc.  Co.  V.  Indianapolis,  etc.  Ry.,  99  make  a  railroad  liable  for  the  pay  of 
Fed.  Rep.  472  (1900).  A  turnpike  day-laborers,  whether  employed  by 
charter  cannot  be  amended  by  pro-  the  railroad  or  by  contractors  or  sub- 
hibiting  the  company  from  charging  contractors.  Branin  v.  Connecticut, 
tolls  on  bicycles.  Rochester,  etc., Co.  etc.  R.  R.,  31  Vt.  214  (1858);  Peters 
V.  Phineas  C.  Joel,  41  N.  Y.  App.  Div.  v.  St.  Louis,  etc.  R.  R.,  23  Mo.  107 
43  (1899).  The  legislature  may  com-  (1856).  May  make  the  railroad  liaWe 
pel  a  railroad  to  ring  a  bell  or  blow  for  damages  by  fire  communicated  by 
a  whistle  before  reaching  cross-roads,  locomotives.  Lyman  v.  Boston,  etc. 
Galena,  etc.  R.  R.  v.  Loomis,  13  111.  R.  R.,  58  Mass.  288  (1849).  May  Im- 
548  (1852).  May  require  cattle-  pose  penalties  on  railroads  for  viola- 
guards.  Thorpe  v.  Rutland,  etc.  R.  tion  of  charter  duties.  Mobile,  etc. 
R.,  27  Vt.  140  (1854).  Under  Its  re-  Ry.  v.  Steiner,  61  Ala.  559  (1878). 
served  power  the  legislature  may  re-  May  make  the  company  liable  for 
quire  st;feet  railways  to  pave.  Sioux  fires  caused  by  its  engines.  Rode- 
Clty  St.  Ry.  v.  Sioux  City,  78  Iowa,  macher  v.  Milwaukee,  etc.  R.  R.,  41 
742  (1888).  The  legislature  may  re-  Iowa,  301  (1875).  May  regulate  a 
quire  erection  of  sign-boards  at  cross-  crossing  of  one  road  by  another, 
ings,  and  may  impose  fines  for  non-  Pittsburg,  etc.  R.  R.  v.  Southwest, 
conformity.  It  may  regulate  speed  etc.  R.  R.,  77  Pa.  St.  173  (1874).  May 
through  municipalities.  Mobile,  etc.  compel  a  road  to  put  in  and  maintain 
R.  R.  V.  State,  51  Miss,  137   (1875).  its  crossing  with  a,  street.    Portland 
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peal,  and  thereafter  another  act  of  congress  provides  that  such  bridge 
shall  be  open,  for  the  use  of  other  railroads  on  a  reasonable  compen- 

etc.    R.    R.    «7.  Tteering,    78    Me.    61  ing  tbem   of  their  property  without 
(1885).      May   require   a   change  of  due  process  of  law,  in  that  such  stat- 
grade.    Fitchburg  R.  R.  v.  Grand,  etc.  ute    interferes   with    the   freedom    to 
Co.,  86  Mass.  198   (1862).    May  order  make  contracts.   Johnson  v.  Goodyear, 
roads    to    unite    in    a    union    depot,  etc.  Co.,  59  Pac.  Rep.  304  (Cal.  1899). 
Worcester  v.  Norwich,  etc.  R.  R.,  109  To    same    effect,    State   «,    Haun,    61 
Mass.   103    (1871).     May   delegate   to  Kan.  146    (1899),   rev'g  s.  c,  7  Kan. 
commissioners    the    power    to    deter-  App.  509  (1898).   The  legislature  may 
mine    mutual    rights    and    duties    at  require  corporations  to  pay  their  em- 
railroad  crossings.     Portland,  etc.  R.  ployees   at   least   once  a   month,   and 
R.   V.   Grand,  etc.   R.   R.,   46    Me.    69  may  give  them  a  lien  for  their  pay 
(1858).     May  regulate  railroad  cross-  on   the   property   of  the  corporation, 
ings  and  plHJvide  for  the  safety  of  the  Skinner  v.  Garnett,  etc.  Co.,  96  Fed. 
puhlic.    Lake  Shore  Ry.  v.  Cincinnati,  Rep.  735  (1899).    The  legislature  may 
etc.  Ry.,  30  Ohio  St.  604  (1876).    May  require    railroad    companies    to    pay 
compel   railroad  engineers  to  be  ex-  their  employees  on  the  day  of  their 
'amined   for    color   blindness.      Nash-  discharge.      Leep    v.    St.    Louis,    etc. 
ville,   etc.    Ry.   v.    State,    83    Ala.    71  Ry.,  58  Ark.   407    (1894).     A  statute 
(1888) ;   Smith  v.  Alabama,  124  U.  S.  may  require  local  corporation  to  pay 
465     (1888);    McDonald   v.    State,    81  discharged  employees,  on  the  day  of 
Ala.    279     (1887).      May   prescribe    a  discharge,  the  wages  then  earned.  St. 
penalty    if   a   railroad    charges   more  Louis,   etc.   Ry.   v.   Paul,    64   Ark.   83 
than  a  bill  of  lading  calls  for.    Little  (1897).    A  statute  may  require  a  rail- 
Rock,  etc.  Ry.  V.  Hanniford,  49  Ark.  road  to  maintain  electric  lights  where 
291    (1887).     May  empower   railroad  it  crosses  the  street.     Pittsiburg,   etc. 
commissioners  to  direct  railroads  to  Ry.  v.  Hartfoi-d  City,   82  N.  E.  Rep. 
establish  new  stations,  and  to  apply  787    (Ind.   1907).     Where   a  charter 
to  the  courts  for  the  enforcement  of  authorizes     a     railroad     to     build     a 
such  directions.     Railroad  Gom'rs  v.  bridge     obstructing     oommerce,     the 
Portland,    etc.    R.    R.,    63    Me.    269  river  being  entirely  in   one  state,  a 
(1874).    May  regulate  the  transfer  of  subsequent  statute  making  the   rail- 
goods  and  freight  from  one  road  to  road  liable  for  damages  to  those  there- 
another  within  its  own  limits.    Coun-  by  cut  off  from  navigation  was  held 
oil  Bluffs  V.  Kansas  City,  etc.  R.  R.,  unconstitutional.     Bailey  v.  Philadel- 
45   Iowa,   338    (1876).     A  statute  re-  phia,  etc.  R.  R.,  4   Harr.    (Del.)    389 
quiring  corporations  to  pay  their  em-  (1846).    But  the  legislature  may  re- 
ployees    weekly    is    unoonstitutional,  quire  a  railroad  to  construct  a  speci- 
Braceville  Coal  Co.  v.  People,  147  111.  fled  bridge  so  as  to  cross  another  rail- 
66  (1893),  unless  the  power  to  amend  road  in  a  certain  way.    People  v.  Bos- 
the  charter  has  been  reserved.    State  ton,  etc.  R.  R.,  70  N.  Y.  569   (1877). 
V.  Brown,  etc.  Mfg.  Co.,   18  R.  I.   16  A  state  cannot  prohibit  an  interstate 
(1892).    A  statute  requiring  corpora-  railroad  from  delivering  intoxicating 
tions  to  pay  their  employees  once  a  liquor  to  a  resident.    Bowman  v.  Chi- 
month  and  giving  the  latter  a  lien  cago,  etc.  Ry.,  125  U.  S.  465   (1888). 
prior  to  all  liens,  excepting  recorded  It  may  prohibit  the  manufacture  and 
mortgages,  is  unconstitutional  as  be-  sale  of  liquor,  and  thereby  affect  a 
Ing  a  grant  of  special  privileges  and  corporation    previously    incorporated 
as  denying  the  corporation  the  equal  to    manufacture    the    same,    though 
protection  of  the  laws,  and  as  depriv-  there   was  no  reserved  right   of  re- 
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sation,  and  thereafter  a  mortgage  given  by  the  corporation  is  fore- 
closed, the  purchaser  takes  the  bridge,  subject  to  the  obligation  to 
allow  other  railroads  to  use  the  bridge,  even  though  the  mortgage  was 


peal.    Common'wealtli  v.  Intoxicating   tional  corporation.    Louisville  v.  Uni- 


Hquors,  115  Mass.  153  (1874).  May 
limit  hours  of  work  of  women  and 
children,  even  as  against  corporations. 
Commonwealth  v.  Hamilton  Mfg.  Co., 
120  Mass.  383  (1876).  But  cannot 
prohibit  a  cemetery  corporation  frO'm 
using  its  grounKls  already  purchased 
for  burial  purposes.  L/ake  View  v. 
Rose  Hill  Cem.  Co.,  70  111.  191  (1873). 
May  repeal  a  clause  in  a  college  char- 
ter prohibiting  the  sale  of  liquor 
within  one  mile.  Dingman  v.  People, 
51  111.  277  (1869).  A  municipality 
may  prohibit  a  company  selling  milk 
unless  a  license  is  obtained  from  the 
city.  People  v.  MulhoUand,  82  N. 
Y.  324  (1880).  A  state  may  prohibit 
banks  from  transferring,  by  indorse- 
ment or  otherwise,  notes,  bills  of  ex- 
change, etc.  Payne  v.  Baldwin,  11 
Miss.  661  (1844).  May  impose  penal- 
ties on  banks  for  refusing  payment 
of  its  bank-bills.  Brown  v.  Penobscot 
Bank,  8  Mass.  445  (1812).  May  re- 
quire a  bank  to  redeem  its  notes  in 
gold,  though  the  charter  did  not  so 
require.  Commercial  Bank  v.  State, 
14  Miss.  599  (1846).  But  cannot  pro- 
vide that  a  hank  presenting  notes 
(money)  issued  by  another  bank  for 
payment  can  be  paid  in  notes  of  for- 
mer bank.  Bank  of  State  v.  Bank 
of  Cape  Fear,  13  Ired.  L.  (N.  C.)  75 
(1851).  A  charter  expmption  of  rail- 
road employees  from  doing  road  work 
is  beyond  the  reach  of  the  legislature. 
Zimmer  r.  State,  30  Ark.  680  (1875). 
The  legislature  cannot  arbitrarily 
name  and  appoint  trustees  of  an  edu- 
cational corporation,  the  charter  pro- 
viding that  vacancies  shall  be  filled 
by  the  remaining  trustees.  Sheriff  v. 
Lowndes,  16  Md.  357  (1860).  It  can- 
not give  to  the  city  of  Louisville  the 
IK>wer  to  elect  the  trustees  of  the 
University   of    Louisville,    an   educa- 


versity  of  Louisville,  15  B.  Mon. 
(Ky.)  642  (1855).  It  cannot  vest 
the  government  of  an  incorporated 
academy  in  a  new  board  of  trustees. 
Norrls  v.  Abingdon  Academy,  7  Gill 
&  J.  (Md.)  7  (1834).  May  extend  the 
statute  of  limitations  as  to  suits  for 
compensation  for  land  taken  by  rail- 
road. It  may  change  "the  mode,  the 
time  when,  and  the  courts  where  they 
should  be  enforced;"  i.  e.,  rights  and 
liabilities  of  corporations.  Gowen  v. 
Penobscot  R.  R.,  44  Me.  140  (1857). 
May  order  wires  under  ground.  West- 
ern Union  Tel.  Co.  v.  New  York,  38 
Fed.  Hep.  552  (1889).  See  also  §  942, 
infra.  The  legislature  may  require 
railroads  to  fence  in  their  right  of 
way.  Buffalo,  etc.  Co.  v.  Delaware, 
etc.  R.  R.,  130  N.  Y.  152  (1891).  Un- 
der its  reserved  power  the  legislature 
may  compel  a  railroad  to  construct 
a  bridge  over  its  tracks.  Montclair 
V.  New  York,  etc.  Ry.,  45  N.  J.  Eq. 
436  (1889J.  The  legislature  may  or- 
der railroads  to  have  gates  at  cross- 
ings. People  V.  Long  Island  R.  R., 
134  N.  Y.  506  (1892).  A  state  may 
make  railroad  corporations  liable  in 
all  cases  for  property  injured  by  fire 
from  locomotives.  MoCandless  'v. 
Richmond,  etc.  R.  R.,  38  S.  C.  103 
(1892).  Where  a  city  has  passed  an 
ordinance  requiring  a  telephone  com- 
pany to  change  its  line  of  poles  from 
one  street  to  another,  the  company 
may  file  a  bill  in  equity  in  the  fed- 
eral court  to  enjoin  such  change  on 
the  ground  that  it  violates  the  con- 
tract between  the  company  and  the 
city  under  which  the  pole  line  was 
originally  built,  but  the  court  will 
refuse  to  grant  such  relief  if  the  re- 
moval as  ordered  is  reasonable.  Mich- 
igan Tel.  Co.  r.  City  of  Charlotte. 
93  Fed.  Rep.  11  (1899). 
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executed  before  tlie  second  statute  was  enacted.^  A  statute  is  un- 
constitutional ■which  orders  the  railroad  to  allow  a  third  person  to 
build  an  elevator  on  the  railroad's  property,  even  though  such  rail- 
road has  voluntarily  authorized  other  persons  to  build  elevators  on 
such  property.^  The  legislature  may  require  corporations  to  redeem 
in  cash  any  store  orders  issued  by  it.*  A  state  may  enact  a  statute 
that  there  shall  be  official  inspectors  of  mines  and  that  their  fees 
shall  be  paid  by  the  owners  of  the  mines,  and  that  the  mines  shall  be 
inspected  as  often  as  the  inspectors  deem  proper.*  A  state  may  pre- 
scribe that  a  railroad  shall  not  charge  more  for  a  short  haul  than  for 
a  long  haul  within  the  boundaries  of  the  state.®  A  statute  prescrib- 
ing that  the  charter  of  a  railroad  company  shall  be  forfeited  if  it 
allows  a  competing  road  to  use  its  tracks,  unless  the  freight  rates  on 
coal  from  points  in  certain  other  states  shall  be  as  low  as  on  the 
competing  railroad,  is  illegal,  as  an  attempt  to  regulate  interstate 
commerce.®  A  local  ferry  is  different  from  a  railroad  ferry  which 
transfers  cars,  and  hence  a  statutory  penalty  for  operating  a  ferry 
without  a  license  does  not  apply  to  such  a  railroad  ferry  between  two 
states,  where  such  license  is  not  merely  for  the  protection  of  life  and 
property,  but  requires  the  company  to  do  a  general  ferry  business  and 
to  discriminate  in  favor  of  residents  and  operate  in  a  certain  way.'^ 
A  statute  may  provide  that  a  railroad  running  through  the  state  shall 
stop  at  least  three  trains  daily,  except  Sundays,  at  cities  containing 
over  three  thousand  population.^  But  a  statute  of  a  state  cannot  com- 
pel a  railroad  to  stoji  all  its  trains  at  county  seats,  where  it  is  shown 
that  this  is  unnecessary  for  the  reasonable  accommodation  of  the  pub- 

1  The  c-ourt  came  to  this  conclusion       6  State  v.   Cumberland,  etc.  R.  R., 
without  stopping  to  inquire  whether    66  Atl.  Rep.  458  (Md.  1907). 

the   foreclosure   and   sale   "was   any-  7  St.  Clair  County  v.  Interstate,  etc. 

thing  more  than  a  reorganization  un-  Co.,  192  U.  S.  454  (1904). 

der  the  form   of  a  judicial  proceed-  8  Lake  Shore,  etc.  Ry.  v.  Ohio,  173 

ing,"  nor  whether,  if  it  were  a  hona  U.  S.  285  (1899).  The  legislature  may 

fide    sale    to    an    independent    third  compel  a  railroad  to  stop  its  trains 

party,  the  sale  took  the  property  out  at  county  seats.     Cleveland,  etc.  Ry. 

of  the  jurisdiction  of  congress.  Union  v.  People,   175   111.   359    (1898).     The 

Pacific  Co.  V.  Mason  City  Co.,  199  U.  legislature  may  require  trains  to  stop 

S.  160   (1905).  at     stations.       Pennsylvania     Co.     v. 

2  Missouri  Pac.  Ry.  ».  Nebraska,  164  Wentz,  37  Ohio  St.  333  (1881).    May 
U.  S.  403   (1896).  require  all   regular  passenger  trains 

3  KnO'Xville,    etc.    Co.    v.    Harbison,  to  stop  at  county  seats  for  passengers. 
183  U.  S'.  13  (1901).  Chicago,  etc.  R.  R.  v.  People,  105  111. 

4  St.  Louis,  etc.  Co.  v.  Illinois,  185  657   (1883).     To  same  effect,  and  re- 
XJ.  s.  203   (1902).  quiring  them  to  stop  at  a  particular 

5  Louisvire,  etc.  R.  R.  v.  Kentucky,  station.  State  v.  New  Haven,  etc.  Co., 
183  U.   S.   503    (1902).  43  Conn.  351    (1876)'. 
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lic.^  A  state  statute  cannot  compel  a  railroad  to  run  its  fast  trains 
through  the  center  of  a  city  and  make  a  stop  therQ,  instead  of  using  a 
cut-oflf  to  avoid  the  main  line  through  the  city.^  "It  must  be  remem- 
bered that  railroads  are  the  private  property  of  their  owners;  that 
while  from  the  public  character  of  the  work  in  which  they  are  en- 
gaged the  public  has  the  power  to  prescribe  rules  for  securing  faith' 
ful'  and  efficient  service  and  equality  between  shippers  and  commu- 
nities, yet  in  no  proper  sense  is  the  public  a  general  manager."  ^ 
A  statute  requiring  railroads  to  sell  mileage  books  is  constitutional 
as  to  railroad  corporations  thereafter  formed.*  A  contrary  rule  pre- 
vails, however,  as  to  railroad  corporations  in  existgnce  at  the  time 
of  the  passage  of  such  a  statute.^  A  suit  in  equity  lies  in  the  federal 
court  to  enjoin  the  coUectiomof  taxes  on  stock  held  by  one  corpora- 
tion in  another  on  the  ground  that  it  deprives  the  stockholder  of  the 
equal  protection  of  the  law,  where  the  statutes  of  the  state  forbid 
such  tax.*  The  legislature  may  compel  railroads  to  remove  grade, 
crossings  and  bear  the  entire  expense.  State  railroad  commissioners 
may  be  given  power  to  apply  such  a  statute.'^  Under  certain  circum- 
stances the  power  and  discretion  of  the  legislature  may  be  delegated 
to  a  state  commission.^  But  the  supreme  court  of  Minnesota  has 
held  that  it  is  an  unconstitutional  delegation  of  authority  for  a  legis- 
lature to  authorize  state  railroad  commissioners  in  their  judgment 
to  allow  an  increase  of  capital  stock  only  for  such  purposes  and  on 
such  terms  as  they  may  deem  advisable  or  in  their  discretion  to  re- 
fuse to  allow  such  increase.®  The  legislature  cannot  compel  a  rail- 
road to  accept  the  tickets  of  another  railroad  in  payment  of  fares.-"* 
A  statute  requiring  corporations  to  pay  their  employees  once  a 
month,  and  giving  the  latter  a  lien  prior  to  all  liens  excepting  re- 

1  Cleveland,  etc.  Ry.  v.  Illinois,  177  6  Louisville  T.  Co.  v.  Stone,  107  Fed. 
U.  S.  514  (1900).  A  state  cannot  com-  Rep.  305  (1901).  See  also  §902, 
pel   interstate  trains  to  stop   at  sta-    infra. 

tions   in   the  state   if  such   stations  7  New  York,  etc.  R.  R.  v.  Bristol, 

already  have  sufficient  facilities.    At-  151  U.  S.  556  (1894). 

lantic  Coast  Dine  v.  Wharton,  207  U.  8  Trustees,  etc.  v.  Saratoga  Gas,  etc. 

S.  328   (1907).  Co.,  191  N.  Y.  123   (1908). 

2  Illinois  Gent.  R.  R.  v.  Illinois,  163  9  State  v.  Great  Northern  Ry.,  Ill 
U.  S.  142   (1896).  N.  W.  Rep.  289    (Minn.  1907).     This 

3  Interstate  Com.  Com.  v.  Chicago  is  different  from  delegating  to  the 
G.  W.  Ry.,  209  U.  S.  108,  118  (1908).  commission     the     ascertainment     of 

4  Purdy  V.  Erie  R.  R.,  162  N.  Y.  42  facts  and  deciding  whether  the  facts 
(1900).  bring  the  application  within  the  specl- 

5  Beardsley  v.  N.  Y.  etc.  R.  R.,  162  flcations  of  a  statute  authorizing  such 
N.    Y.    230     (1900),    following  ^Lake  an  increase. 

Shore,  etc.  R.  R.  v.  Smith,  173  U.  S.       lo  Attorney-General   v.   Boston,   etc. 
684    (1899).  R.  R.,  160  Mass.  62  (1893). 
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corded  mortgages,  is  unconstitutioiial  as  being  a  grant  of  special 
privileges  and  as  denying  the  corporation  the  equal  protection  of  the 
laws,  and  as  depriving  them  of  their  property  without  due  process 
of  law,  in  that  such  statute  interferes  with  the  freedom  to  make  con- 
tracts.-' Congress  has  no  power  to  make  it  a  criminal  offense  for  a 
carrier  engaged  in  interstate  commerce  to  discharge  an  employee 
because  he  is  a  member  of  a  labor  organization.^  A  statute  requir- 
ing express  companies  who  receive  money  to  keep  it  overnight  before 
forwarding  it  is  unconstitutional,^  A  street  railway  company  in- 
corporated at  a  time  when  the  statute  required  street  railways  to 
transport  children  attending  public  schools  at  half  price  cannot  at- 
tack the  constitutionality  thereof.*  The  state  may  compel  a  railroad 
to  go  over  a  street  by  a  bridge  built  at  the  railroad's  expense.^  It  is 
still  a  question  as  to  whether  the  legislature  may  require  corpora- 
tions to  pay  its  employees  at  stated  times.®  A  legislature  may  enact 
a  law  that  railroad  corporations  shall  be  liable  for  injuries  to  em- 
ployees by  the  negligence  of  co-employees.''  Where  the  penalties  are 
60  great  as  to  prevent  the  company  from  resorting  to  the  courts  to  test 
the  validity  of  a  statute,  owing  to  the  danger  of  the  corporate  prop- 
erty being  confiscated  by  penalties,  and  the  officers  being  in  prison 
long  periods  of  time,  the  statute  is  void  for  that  reason  alone.^  A 
statute  may  prescribe  that  a  public  service  corporation  shall  pay  a 
reasonable  penalty  for  not  adjusting  a  claim  within  a  certain  reason- 
able time.^  This  class  of  cases  is  based  on  the  police  power  of  the 
state,  and  is  to  be  clearly  separated  from  cases  where  the  legislature 
amends  a  charter  at  the  request  of  a  majority  of  the  stockholders  in 
order  to  enlarge,  diminish,  or  change  the  charter  itself.^" 

1  See  §  497,  supra.  7  MissoTiri  Ry.  v.  Macliey,  127  XJ.  S. 

2  Adair  t;.  United  States,  208  U.  S.  205     (1888);     Pittsburg,    etc.    Ry.    v. 
161    (1908).  Montgomery,  152  Ind.  1   (1898).     Un- 

3  Piatt  V.  Lecocq,  158  Fed.  Rep.  723  der  the  reserved  right  to  amend  or 
(1907).  repeal  charters,  the   legislature  may 

4  Interstate   Ry.    Co.    v.    Massachu-  provide  that  it  is  no  defense  to  an 
setts,  207  U.  S.  79    (1907).  action  for  negligence  that  the  injury 

5  People  V.  Union  Pac.  etc.  Ry.,  20  was    caused    by    the    negligence    of 
Colo.'  186   (1894).  a    co-employee.     Lewis    n.    Northern 

6  The  legislature  may  require  cor-  Pac.  Ry.,    92   Pac.  Rep.   469    (Mont, 
porations  to  pay  its  employees  each  1907). 

week  in  cash.     Lawrence  v.  Rutland  s  Ex  parte  Young,    109   U.   S.    123 

R.  Co.,  67  Atl.  Rep.  1091   (Vt.  1907).  (1908). 

The  statute  requiring  corporations  to  9  Morris,  etc.  Co.  v.  Southern  Ex- 
pay  their  employees  at  least  once  a  press  Co.,  59  S.  E.  Rep.  667  (N.  C. 
month  is  in  violation  of  the  United  1907). 

States   constitution.     Toledo,  etc.   R.  lo  See  ch.  XXVIII,  supra. 
R.  V.  Long,   82  N.  B.  Rep.  757    (Ind. 
1907). 
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§  901.  The  rates  charged  by  railroads  must  he  reasorwi^le— Dis- 
criminations and  rebates. — ^A' railroad  is  bound  by  old  and  well- 
established  legal  principles  of  law  to  furnish  transportation  for  per- 
sons and  freight  at  a  reasonable  charge.'^  A  shipper  may  enjoin  a 
railroad  from  raising  its  rates  to  an  extortionate  figure  pending  a 
hearing  on  the  subject  before  the  Interstate  Commerce  Commission.^ 
"There  is  no  presumption  of  wrong  arising  from  a  change  of  rate 
by  a  carrier.  .  .  .  The  mere  fact  that  a  rate  has  been  raised 
carries  with  it  no  presumption  that  it  was  not  rightfully  done."  ^ 
"A  common  carrier  is  subject  to  an  action  at  law  for  damages  in  case 
of  refusal  to  perform  its  duties  to  the  public  for  a  reasonable  com- 
pensation, or  to  recover  back  the  money  paid  when  the  charge  is  ex- 
cessive." *  But  if  a  railroad  rate  is  reasonable,  then  at  common  law 
a  shipper  cannot  recover  from  the  railroad  the  difference  between 
such  rate  and  a  lower  rate,  which  the  railroad  has  secretly  given  to  a 
competitor.®  A  shipper,  however,  who  is  charged  the  regular  rates 
by  the  railroad  while  his  competitor  get  a  less  rate,  may  hold  the 
railroad  liable  for  the  difference,  under  the  act  of  congress  prohibit- 
ing discrimination.® 

reasonable  charges  and  need  not 
bring  his  action  under  the  Interstate  . 
commerce  act.  Lowry  v.  Chicago,  etc. 
R.  R.,  46  Fed.  Bep.  83  (1891).  Where 
a  remedy  Is  given  by  statute  It  super- 
sedes the  shipper's  right  to  sue  at  law 
for  an  unreasonably  high  charge  by 
a  railroad.  Winsor,  etc.  Co.  v.  Chi- 
cago, etc.  R.  B.,  52  Fed.  Rep.  716 
(1892). 

sKalispell,  etc.  Co.  j\  Great  Nor- 
thern Ry.,  157  Fed.  Rep.  845   (1907). 

3  Interstate  Com.  Com.  v.  Chicago 
G.  "W.  Ry.,  209  U.  S.  108,  119,  120 
(1908). 

4  Lough  V.  Outel^bridge,  143  N.  Y. 
271    (1894). 

0  Parsons  v.  Chicago,  etc.  Ry.,  167 
U.  S.  447  (1897).  In  an  action  at  law 
for  damages  for  discrimination  by  a 
railroad  the  plaintiff  must  show  that 
the  rate  was  unreasonable  according 
to  the  provisions  of  the  interstate 
commerce  law.  Van  Patten  v.  Chi- 
cago, etc.  Ry.,  81  Fed.  Rep.  545 
(1897). 

6  American,  etc.  Co.  v.  Pennsylvania 
R.  R.,  159  Fed.  Rep.  278  (1908). 


1  See  Interstate  Com.  Comm'rs  v. 
B.  &  0.  R.  R.,  145  U.  S.  263,  275 
(1892),  where  the  court  said  that  the 
principles  of  the  common  law  applica- 
ble to  common  carriers  "demanded 
little  more  than  that  they  should 
carry  for  all  persons  who  applied,  in 
the  <Srder  in  which  the  goods  were 
delivered  at  the  particular  station, 
and  that  their  charges  for  transportar 
tion  should  be  reasonable.  It  was 
even  doubted  whether  they  were  bound 
to  make  the  same  charge  to  all  per- 
sons for  the  same  service."  Where 
a  shipper  has  for  a  number  of  years 
paid  the  schedule  rates  without  ob- 
jecting, he  will  be  deemed  to  have 
assented  to  the  charge  as  reasonable^ 
and  cannot  recover  on  the  ground  of 
extortion.  Killmer  v.  New  York,  etc. 
R.  R.,  100  N.  Y.  395  (1885).  A  rail- 
road will  not  be  permitted  to  wrong- 
fully send  freight  by  a  roundabout 
way  instead  of  over  its  direct  lines, 
and  thus  increase  the  cost  of  trans- 
portation. Burlington,  etc.  R.  R.  v. 
Chicago  Lumber  Co.,  15  Neb.  390 
(1884).  A  shipper  may  sue  at  com- 
mon law  to  recover  damages  for  un- 
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It  has  been  held,  that  it  is  legal  at  common  law  for  a  railroad  to  give 
a  reduced  rate  to  particular  persons.-^   A  carrier  may,  by  special  agree- 


1  Boot  V.  Long  Island  R.  R.,  114  N. 
Y.  300  (1889).  A  carefully-considered 
case  on  this  subject  is  that  of  Hoover 
V.  Pennsylvania  R.  R.,  156  Pa.  St. 
220  (1893).  In  this  case  the  supreme 
court  of  Pennsylvania  carefully  re- 
viewed the  authorities  and  held  that 
a  railroad  might  charge  more  for  the 
transportation  of  ooal  to  local  dealers 
than  they  charged  to  manufacturers, 
and  that  even  a  statute  against  "un- 
due or  unreasonable  discriminatiou" 
for  a  like  service,  etc.,  does  not  in- 
validate such  discrimination  between 
the  consumers.  Johnson  v.  Pensaoola, 
etc.  R.  R.,  16  Fla.  623,  656  (1878), 
is  an  exhaustive  opinion  reviewing 
the  cases,  and  ruling  that,  in  the  ab- 
sence of  statute,  variances  in  rates 
are  only  evidence  a,s  to  the  reason- 
ablenes  of  the  compensation,  and  not 
per  se  unjust  discriminations.  A  re- 
bate may  be  recovered,  there  being 
no  evidence  of  discrimination  against 
others.  It  is  presumed  that  others 
get  the  same.  Christie  v.  Missouri 
Pac.  Ry.,  94  Mo.  453  (1888).  A  re- 
bate contract  to  a  single  shipper  is 
not  necessarily  invalid.  Cleveland, 
etc.  Ry.  V.  Closser,  126  Jnd.  348 
(1890).  An  agreement  to  give  a  re- 
duced rate  is  legal  and  allowable. 
Bayles  v.  Kansas  Pac.  Ky.,  13  Oolo. 
181  (1899).  In  New  York  it  has  been 
held  that,  although  a  reduced  special 
rate  is  given  to  certain  shippers,  yet 
another  shipper  cannot  recover  the 
difflerenoe  between  that  rate  and  the 
rate  charged  him,  unless  he  can  show 
that  the  latter  rate  was  unreasonable. 
Langdon  v.  New  York,  etc.  R.  R.,  9 
N.  Y.  Supp.  245  (1890).  In  England 
the  mere  giving  of  better  rates  is  not 
an  illegal  discrimination  if  the  ship- 
per furnishes  a  csonsideration,  as  by 
agreement  to  ship  a  certain  amount 
delivered  in  a  certain  manner  at 
Nicholson  v.  Great 
C.   B.    (N.    S.)    366 


stated  intervals. 
Western  Ry.,  5 
(1858). 


Where  a  circuit  court  gave  judg- 
ment ousting  a  railroad  company  of 
its  franchises  fox  a  breach  of  a  law 
which  prohibited  all  discriminations, 
the  supreme  court  of  the  state  re- 
versed the  judgment  on  the  ground 
that  the  law  was  unconstitutional  in 
the  arbitrary  and  conclusive  presump- 
tion of  guilt  and  the  severity  of  the 
penalty.  On  the  merits  of  the  case 
the  court  were  of  the  opinion  that  dis- 
criminations were  unjust  which  gave 
smaller  rates  from  competing  points 
than  from  intervening  non-comi>eting 
points.  Chicago,  etc.  R.  R.  v.  People, 
67  111.  11  (1873).  Either  of  two  com- 
peting carriers,  with  a  view  of  in- 
creasing its  business,  may  extend 
more  favorable  terms  to  all  shippers, 
although  the  other  carrier  (in  this 
case  a  river  steamboat  company)  may 
incidentally  be  injured  thereby,  so 
long  as  the  public  does  not  in  any 
manner  suffer.  Munhall  v.  Pennsyl- 
vania R.  R.,  92  Pa.  St.  150  (1879). 
Under  the  tonnage  commutation  act 
of  1861,  the  Pennsylvania  Railroad 
was  h'eld  empowered  to  adopt  one 
ta'riff  of  rates  for  interstate  trade  and 
another  for  trade  which  came  from 
extraterritorial  points,  even  though 
the  shippers  of  this  latter  brought  it 
at  their  own  cost  within  the  state. 
Shipper  v.  Pennsylvania  R.  R.,  47  Pa. 
St.  338  (1864).  Different  rates  on 
different  branches  of  a  railroad  have 
been  held  not  to  constitute  an  unjust 
discrimination.  Caterham  Ry.  v.  Lon- 
don, etc.  Ry.,  40  Eng.  L.  &  Eq.  259 
(1856) ;  s.  c,  1  C.  B.  (N.  S.)  410.  And 
see  Chicago,  etc.  R.  R.  v.  People,  67 
111.  11,  24  (1873).  A  carrier  may 
discriminate  at  common  law  in  favor 
of  persons  living  at  a  distance  from 
the  end  of  the  route  in  order  to  se- 
cure business  which  would  otherwise 
take  a  different  course.  Other  ship- 
pers not  in  such  condition  may  not 
object  if  the  carrier's  charges  to  them 
are  reasonable.  Ragan  v.  Aiken,  9 
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ment,  give  reduced  rates  to  customers  who  stipulate  to  give  it  all  their 
business,  and  refuse  those  rates  to  others  who  are  not  able  or  willing 
to  so  stipulate,  provided  that  the  charge  exacted  from  those  others 
is  not  excessive  or  unreasonable.^  There  is  strong  authority  to  the 
contrary,  however,  and  many  courts  hold  that  although  it  is  legal  for 
a  railroad  to  reduce  its  rates,  yet  that  there  must  be  an  equality  of 
charge  to  all  persons  for  similar  services,  and  hence  that  a  contract 
for  a  reduced  rate  is  legal  only  when  it  is  free  from  any  clause  that 
the  rate  shall  be  lower  than  the  rate  given  to  other  shippers.^     The 

Lea  (Tenn.),  609  (1882).     In  the  fol-  gas    company   may    charge,    and    th« 

lowing  cases  the  rule  against  discrim-  company  does  not  charge  that  maxi- 

inations   has  been   qualified,  and   ap-  mum   rate,   the   consumer   cannot   at- 

parent  discriminations  have  been  held  tack  the  rate  which  It  does  charge 

allowable  if  founded  on  grounds  con-  as   being   excessive.       Brooklyn,    etc. 

sistent   with   public   interest:    Ragan  Co.  v.  City  of   New  York^  115  N.  Y. 

V.  Aiken,  9  L«a  (Tenn.),  609  (1882);  App.  Div.  69   (1906). 

Houston,  etc.  R.  R.  v.  Rust,  58  Tex.  2  The   leading    case    Is.  Scofield   v. 

98  (1882);  Chicago,  etc.  R.  R.  v.  Peo-  Lake  Shore,  etc.  Ry.,  43  Ohio  St.  571 

pie,  67  111.  11   (1873);   Hersh  v.  Nor-  (1885),   which   is   tl^roughly   consid- 

thern,    etc.    R.    R.,    74    Pa.    St.    181  ered,    and    holds   that    a    contract  to 

(1873);    Concord,   etc.   R.   R.   v.   For-  make   a   rebate   by   reason  of   larger 

saith,  59  N.  H.  122  (1879) ;  Fitchburg  freightage  is  void,  if  others  are  not 

R.  R.  V.  Gage,  78  Mass.  393    (1859);  to  have   the   rebate,   and   a  party  to 

Eclipse  Tow-boat  Co.  v.  Pontchartrain  whom   the   rebate   is  not   given   may 

R.  R.,  24  La.  Ann.  1,  13   (1872);  Gar-  have   an   Injunction   in   equity.     "An 

ton  V.  Bristol,  etc.  R.  R.,  1  B.  &  S.  agreement  for  a  rebate  from  the  pub- 

112,  154,  165  (1861);  McDuffee  «.  Port-  lished  tariff  rates  does  not,  of  itself, 

land,  etc.  R.  R.,  52  N.  H.  430.  (1873);  necessarily  constitute  unjust  discrim- 

Evershed  v.  London,  etc.  Ry.,  L.  R.  3  ination,   within    the   meaning  of   the 

Q.  B.  D.  134  (1877);  London,  etc.  Ry.  law"     or      constitutional      provision 

V.  Evershed,  L.  R.  3  App.  Gas.   1029  against   undue   discriminations.     But 
(1878);   Munhall  v.  Pennsylvania,  ,92 
Pa.    St.    150    (1879),    where    several 


an  agreement  not  to  allow  the  same 
reduction   to   others  would   be  void. 

roads  combined  and  lowered  rates  to    Kansas  Pac.  Ry.  v.  Bayles,  19  Colo. 

all  in  order  to  crush  competing  roads; 

Nicholson  v.  Great  Western  Ry.,  5  C. 


348  (1894).  In  a  suit  by  a  shipper 
on  a  contract  with  a  railroad  where- 
B.  (N.  S.)  366  (1858);  Ransome  v.  by  the  former  was  in  every  case  to 
Eastern  Counties  Ry.,  1  Nev.  &  McN.  receive  cheaper  rates  for  the  same 
€3,  71  (1857);  Canada  Southern  Ry.  transporation  than  should  be  given 
V.  International  Bridge  Co.,  L.  R.  8  by  this  or  any  of  certain  other  trunk 
App.  Cas.  723  (1883);  Campbell  v.  lines,  it  was  held  that  the  contract 
Marietta,  etc.  R.  R.,  23  Ohio  St.  168  was  illegal  and  void.  Messenger  v. 
(1872);  State  v.  Mobile,  etc.  R.  R,  59  Pennsylvania  R.  R.,  36  n.  J.  L  407 
Ala.  321  (1877) ;  Mobile,  etc.  R.  R.  v.  (1873) ;  s.  c,  37  N.  J.  L.  531  (1874) 
Steiner,  61  Ala.  559  (1878);  Strick  v.  Cf.  Stewart  v.  Lehigh  Valley  R.  R  38 
Swansea  Canal,  16  C.  B.  (N.  S.)  245  N.  J.  L.  505,  620  (1875).  Where  a 
(1864).  secret   rebate   has   been    given   to    a 

1  Lough  17.  Outerbrldge,  143  N.  Y.  shipper,  other  shippers  may  sue  the 
271  (1894).  Where  the  legislature  railroad  company  for  the  difference 
has  fixed  a  maximum  rate  which  a   between  the  rates  which   they  have 
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interstate  commerce  act  is  substantially  to  this  effect,  and  the  giving 

paid  and  the  rate  which  was  given    (N.  S.)  437  (1857);  Menachor.  "Ward, 
to  the  favoredi  shipper.     The  statute    27  Fed.  Rep.  529,  532  (1886).    And  un- 
of  limitations  does  not  commence  to    der  the  English  statute.     Ransome  r. 
run  until  the  secret  rebate  comes  to    Eastern  Counties  Ry.,  1  Nev.  &  McN. 
the  knowledge  of  the  plaintiff.     Cook    63,    155    (1857,    1860) ;    Nicholson    v. 
V.    Chicago,    etc.    Ry.,    81    Iowa,    551    Great  Western  Ry.,  1  Nev.  &  McN.  121 
(1890).     Where  a  Tailroad   company     (1858);   Strick  v.  Swansea  Canal  Co., 
contracts   to    carry    for   one    shipper    16  C.  B.  (N.  S.)  245  (1864);  Gre^nop 
crude  petroleum  or  other  articles  at    v.   Southeastern  Ry.,    2  Nev.   &  McN. 
half  the  rate  it  agrees  to  charge  all    319   (1876).     It  is  an  unjust  discrim- 
others  for  the  same  service,   and   at    ination   for   a   carrier   to   attempt   to 
the  same  time,  and  as  a  part  of  the    compel  a  shipper,  under  penalty  of  a 
agreement,    binding    itself   to   charge    higher  rate,  to  ship  his  freights  to  a 
all    others   double   the    amount   as   a    particular    consignee.      St.  Louis,    etc. 
fixed    open    rate,    and    to    pay    such    R.  R.  v.  Hill,  14  111.  App.  579   (1884). 
favored  shipper   one-half  of  it  when    And  see  this  case  for  a  discussion  of 
collected,     in     consideration    of     his    common-law    authorities  on    discrim- 
agreeing  to  establish  and  maintain  a    ination.     The  state  by  quo  warranto 
system  of  pipe  lines  to  its  road,  such    may  oust  a  railroad  from  disorimina- 
railroad   company   may   be   made   to    tions  in  favor  of  oil  shipped  in  tank 
repay  to^  any  shipper  the  money  paid    cars.     State  v.  Cincinnati,  etc.  R.  R., 
by  the  latter  in  ignorance  of  such  con-    47   Ohio    St.   130     (1890).       The  dis- 
tract, so  far  as  such  money  went  to    crimination  cases,   both  in  their  rea- 
the  favored  shipper.     It  may  be  col-     soning  and  citation  of  authority,  often 
lected  also  from  the  favored  shipper    fail  to   distinguish   sharply   between 
himself.     Brundred   v.  Rice,  49   Ohio    rulings   under  the  common  law   and 
St.  640    (1892).     Where  a  person  "re-    under  statutes.     But  it  would  appear 
ceives  a  rebate  on  shipments  and  ob-    that  the  English  view  considers  the 
tains  that  rebate  on  goods  belonging    common-law  obligation  to  be  only  to 
to  another  and  shipped  in  the  name    carry  for  a  reasonable  compensation, 
of    the    former,    the    former    is    not    and  not  to  prohibit  all  discrimination, 
liable  to  the  latter  for  such   rebate.    On  the  other  hand,  the  weight  of  Am- 
Hawley  v.  Kansas,   etc.   Coal   Co.,   48    erican  authority  is  that  even  at  com- 
Kan.  593   (1892).     See  also  Interstate    mon  law  the  carrier's  obligation  is  to 
Commerce   Commission    v.   Baltimore    give  like  rates  on  all    goods    under 
&  O.  R.  Co.,  145  U.  Si.  275.    A  rebate    like    circumstances    to    all    shippers, 
contract  on  railroad  traffic  is  illegal.    Great  Western  Ry.  v.  Sutton,   L.   R. 
and    the     Interstate    Commerce    Act    4  H.    L.    226,    237    (1869);   Ex  parte 
made  it  still  more  illegal.     Fitzgerald    Benson,  18  S.  C.  38  (1882) ;  Baxendale 
V.   Grand   Trunk   R.    R.,    63   Vt.    169    v.  Eastern  Counties  Ry.,  4  C.  B.   (N. 
,(1891).        Discriminations    in    rates    S.)  .63     (1858);    Branley    v.    South- 
based  simply  on  the  amount  of  freight    eastern    Ry.,   12    C.   B.    (N.   S.)     63 
shipped    are    held    to  be  in  favor  of    (1862).    And   see  Menacho  v.  Ward, 
capital,    contrary    to    sound    public    27  Fed.  Rep.  529   (1886) ;  Johnson  v. 
policy,  and  a  wrong  to  the  disfavored    Raili-oad    Co.,  16    Fla.    623     (1878); 
party,  for  which  the  courts  are  com-    Spofford    v.    Boston,    etc.    R.    R.,  128 
petent    to    give    redress.        Hays    v.    Mass.  326    (1880) ;   McDuffee  v.  Port- 
Pennsylvania   Co.,   12   Fed.   Rep.    309    land,  etc.  R.  R.,  52  N.  H.  430  (1873) ; 
(1882).     Cf.   Concord,   etc.  R.   R.   v.    St.  Louis,  etc.  R.  R.  ■;;.  Hill,  14  111.  App. 
Forsaith,  59  N.  H.  122   (1879);  Ran-    579  (1884);  Hays  «?.  Pennsylvania  Co., 
Bome  V.  Eastern  Counties  Ry.,  1  C.  B.    12  Fed.  Rep.  309   (1882);   Messenger 
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of  secret  reduced  rates  is  made  a  criminal  offense.'^  Since  the  inter- 
state commerce 'act  no  action  at  law  for  damages  to  recover  unreason- 
able railroad  rates  can  be  maintained  in  regard  to  interstate  busi- 
ness, but  a  bill  in  equity  may  be  filed  to  restrain  the  charging  of  such 
rates.  A  proceeding  to  recover  back  unreasonable  rates  must  be  before 
the  Interstate  Commerce  Commission.^  In  a  suit  by  a  shipper  for  the 
recovery  of  damages  in  the  nature  of  a  penalty  under  the  interstate 
commerce  act  against  a  railroad  corporation,  the  latter  may  be  com- 
pelled by  order  to  produce  at  the  trial  of  the  cause  books  and  papers 
specified  in  the  petition.^  A  railroad  may  charge  a  lower  rate  to  a 
point  where  there  is  competition  than  to  a  point  where  there  is  no 
competition,  even  though  the  haul  to  the  latter  is  shorter  than  to  the 
former.* 

In  most  of  the  states  this  whole  subject  is  now  generally  regulated 
by  statutes  which  prohibit  unjust  discriminations,  and  the  only  dif- 
ficulty remaining  to  be  determined  under  the  various  acts  is  what  are 
and  what  are  not  such  discriminations.^    A  state  may  compel  a  rail- 

V.  Pennsylvania  R.  R.,  36  N.  J.  I>.  407  v.    Junction    R.    R.,    4    Fed.    Rep.    41 

(187S);  s.  c,  37  N.  J.  L.  531  (1874);  (1880). 

Soofleld  V.  Railroad  Co.,  43  Ohio  St.  i  Various  railroadsi  were  indicted 
571  (1885);  State  v.  Railroad- Co.,  17  for  giving  rebates  in  violation  of  the 
Neb.  647  (1885);  New  England  Exp.  act  of  congress  of  February  19,  1903, 
Co.  V.  Maine  Cent.  R.  R.,  57  Me.  188  in  United  States  v.  Chicago,  etc.  Ry. 
(1869);  SinMng  Fund  Cases,  99  U.S.  Co.,  151  Fed.  Rep.  84  (1907).  A  con- 
719  (1878);  Michigan  Cent.  R.  R.  v.  viction  of  a  railroad  for  granting  re- 
Burrows,  33  Mich.  6  (1875);  Ever-  bates  was  affirmed  in  Great  Northern 
shed  V.  London,  etc.  Ry.,  L.  B.  3  Q.  Ry.  Co.  v.  United  States,  155  Fed.  Rep. 
B.  D.  144   (1877);   s.  C,  L.  R.  3  App.  945    (1907). 

Cas.  1029 ;  Danoashire,  etc.  Ry.  v.  Gid-  2  Southern   Ry.   v.    Tift,    206   U.    S. 

low,  L.  R.  7  H.  L.  Cas.  517   (1875);  428      (1907).     Since     the     interstate 

Parker  v.  Great  Western  Ry.,  7  Man.  commerce   act   of   congress   the    only 

&    G.    253    (1844) ;    Sutton    v.    Great  remedy  of  a  shipper  for  excessive  and 

Western  Ry.,  3  H.  &  C.   800    (1865) ;  unreasonable    charges     in    interstate 

Great  Western  Ry.  v.  Sutton,  L.  R.  4  shipments    is    before    the    Interstate 

H.   Li.   Cas.   226    (1869);    Pickford   v.  Commerce    Commission.     Texas,    etc. 

Grand  Junction  Ry.,  10  M.  &  W.  399  Ry.  v.  Abilene,  etc.  Co.,  204  U.  S.  426 

(1842);  London   etc.  Ry.  v.  Evershed,  (1907).    A  shipper  who  is  charged  an 

26   W.   R.   863    (1878);    Baxendale   v.  unreasonable  rate  may  establish  that 

London,   etc.  Ry.,  L.  R.  1  Exch.  137  fact  before  the  Interstate  Commerce 

(1866).     A  railroad  company  cannot  Commission,  and  their  decision,  when 

legally  discriminate  between  elevators,  approved    by    the    court,    becomes    a 

State  V.  Missouri  Pac.  R.  R.,  29  Neb.  judgment.    St.  Louis,  etc.  Co.  v.  South- 

550    (1890).     As  to   whether  a  tail-  em  Ry.,  149  Fed.  Rep.  609  (1906). 

road  can  legally  favor  one  hack  or  3  International,  etc.  Co.  v.  Penn&yl- 

'bus  line  as  against  others,  see  §  909,  vania  R.  R.,  152  Fed.  Rep.  557  (1907). 

infra.     A  stockholder  in  a  belt  line  i  Interstate,  etc.   v.   Louisville,   etc. 

may  enjoin  one  of  the  connecting  rail-  R.  R.,  190  U.  S.  273   (1903). 

road  corporations  from  excluding  the  5  Johnson  v.  Railroad  Co.,   16  Fla. 

belt  line  from  its  grounds.     Lathrop  623  (1878);  McDuffee  v.  Portland,  etc 
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road  to  give  to  all  shippers  an  equality  of  rates  under  the  same  con- 
ditions.^ But  a  state  statute  forbidding  railroads  to  charge  more 
for  a  short  haul  than  for  a  long  haul  is  unconstitutional,  so  far  as  it 
applies  to  hauls  beyond  the  state.^  Quo  warranto  does  not  lie  at  the 
instance  of  the  state  to  prevent  a  railroad  company  from  making  an 
additional  charge  for  the  use  of  switch  tracks.^  A  railroad  is  liable 
to  a  shipper  to  vyhom  it  neglects  or  refuses  to  furnish  cars  for  ship- 
ments, when  it  is,  at  the  same  time,  furnishing  cars  to  his  competi- 


R.  R.,  52  N.  H.  430  (1873) ;  Atchison, 
etc.  R.  R.  V.  Denver,  etc.  R.  R.,  110  U. 
S.  667,  674  (1884).  Cf.  Bond  v.  Wa- 
bash, etc.  Ry.,  67  Iowa,  712  (1885). 
A  contract  by  the  projectors  of  one 
road  not  to  complete  their  line  so  as 
to  interfere  with  the  moinopoly  of  a 
rival  company  is  void  as  contravening 
public  policy.  Hartford,  etc.  H.  R.  v. 
New  York,  etc.  R.  R.,  3  Bob.  (N.  Y.) 
411  (1865) ;  Indianapolis,  etc.  R.  R.  v. 
Ervin,  118  111.  250  (1886).  Here  the 
plaintiff  Ervin  made  a  secret  contract 
with  the  general  freight  agent  of  de- 
fendant company,  whereby  plaintiff 
was  to  ship  grain  and  other  freight 
over  the  company's  lines  and  pay  for 
the  same  at  the  schedule  of  rates 
issued  to  the  public,  which  schedule 
was  reasonable  and  in  conformity 
with  the  one  prepared  for  the  com- 
pamy  by  the  railroad  and  warehouse 
commissioners  of  the  state;  and  it 
was  agreed  by  said  freight  agent  that 
the  plaintiff  should  receive  back,  by 
way  of  rebate,  a  portion  of  the  freight 
so  charged  and  paid.  After  plaintiff 
had  shipped  a  large  quantity  of 
freight  under  this  secret  agreement, 
when  the  rebates  due  amounted  to 
over  $6,500,  the  company  refused  to 
pay  the  same,  whereupon  plaintiff 
brought  suit  to  recover.  Held,  that  the 
secret  agreement  was  void  as  being 
against  public  policy  at  the  common 
law,  and  a  violation  of  the  statute 
against  unjust  discriminations;  hold- 
ing also  that  the  case  of  Toledo,  etc. 
R.  R.  V.  Elliott,  76  111.  67  (1875),  hav- 
ing been  decided  under  a  prior  statute 
controlling  the  same,  and  the  case  of 


Erie,  etc.  Despatch  v.  Cecil,  112  111. 
180  (1884),  being  overruled,  are  not 
authority  in  this  case,  and  that  the 
principles  there  laid  down  are  not 
applicable  herein.  See  also  Illinois 
Cent.  R.  R.  v.  People,  121  111.  3'"1 
(1887).  An  agreement  to  locate  a 
depot  at  a  particular  place  cannot  al- 
ways be  enforced  by  specific  perform- 
ance. Conger  v.  New  York,  etc.  R.  R., 
120  N.  Y.  29  (1890).  The  New  York 
courts  will  not  enforce  a  statutory 
liability  of  railroads  in  Pennsylvania 
for  discriminations  in  rates.  Langdon 
V.  New  York,  etc.  R.  R.,  58  Hun,  122 
(1890).  For  a  well  considered  case 
of  discrimination,  as  affected  by  the 
English  statute  against  such,  see  Den- 
aby,  etc.  Co.  v.  Manchester,  etc.  Ry., 
L.  R.  11  App.  Cas.  97  (1885),  revers- 
ing, in  part,  L.  R.  14  Q.  B.  D.  209 
(1884),  and  L.  R.  13  Q.  B.  D.  674 
(1884).  Cf.  English  statutes  and 
cases  collected  in  Brown  &  Theobald's 
Railways.  Even  though  a  railroad  is 
giving  a  lower  rate  to  one  customer 
than  to  another,  yet  a  stockholder 
cannot  maintain  a  suit  of  injunction 
to  compel  the  party  to  pay  what  he 
should  have  paid.  While  the  act  is 
Illegal,  it  is  not  ultra  vires,  and  as  to 
the  illegal  act  it  is  for  the  corporation 
to  decide  whether  or  not  it  will  sue. 
Anderson  v.  Midland  Ry.,  [1902]  1 
Ch.  369. 

1  Alabama,  etc.    Ry.   v.   Mississippi 
R.  R.,  203  U.  S.  496   (1906). 

2  Wabash,  etc.   Ry.  v.   Illinois,   118 
U.  S.  557   (1886). 

s  State   V.    Atchison,    176    Mo.    687 
(1903). 
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tors.^  A  stockyards  company  may  maintain  a  bill  of  injunction 
against  a  railroad  requiring  the  latter  to  switch  and  deliver  stock 
cars  to  a  connecting  carrier  for  transportation  to  the  stockyards  com- 
pany, the  same  as  the  railroad  does  for  others.^  An  agreement  be- 
tween a  steam  railroad  and  a  street  railroad  that  during  a  limited 
time  the  latter  will  not  reduce  rates  unless  required  by  law,  is  not 
contrary  to  public  policy.*  A  railroad  wharf  is  not  quasi-public  to 
the  extent  that  the  railroad  may  not  exclude  some  steamship  lines 
while  admitting  others  to  the  benefits  of  handling  freight  over  such 
wharf.*  A  railroad  company  operating  also  a  line  of  steamboats  is 
not  obliged  to  permit  competitors  to  use  its  steamboat  wharf.^  A 
railroad  may  grant  exclusive  rights  to  an  omnibus  company  to  solicit 
business  on  its  trains." 

§  902.  Rates  charged  by  railroads  may  be  rediiced  by  the  legis- 
lature if  they  are  unreasonably  high.' — It  formerly  was  believed 
that  a  state  legislature  could  not  by  statute  reduce  railroad  charges 
for  the  transportation  of  freight  and  passengers.  The  celebrated 
Granger  Cases  in  the  supreme  court  of  the  United  States  overthrew 
this  doctrine,  and  sustained  the  power  of  a  state  legislature  to  order 
railroads  to  reduce  their  rates  where  those  rates  were  unreasonably 
high.'' 

1  Chicago,  etc.  R.  R.  v.  Wolcott,  141  L/ouisvllle,  etc.  R.  R.  v.  Tennessee  R. 
Ind.  267   (1895).  R.,  19  Fed.  Rep.  679    (1874);   Illinois 

2  Louisville,  etc.  R.  R.  v.  Central,  Cent.  R.  R.  v.  People,  95  111.  313 
etc.  Co.,  97  S.  W.  Rep.  778  (Ky.  (1880) ;  Chicago,  etc.  R.  R.  v.  Chicago, 
1906).  etc.  Coal  Co.,  79  III.  121  (1875);  Chi- 

3  Raritan,  etc.  R.  R.  v.  Middlesex,  cago,  etc.  R.  R.  v.  People,  67  111.  11, 
etc.  Co.,  70  N.  J.  L.  732  (1904).  16  (1873);  Railroad  Co.  v.  Richmond! 

4  Louisville,  etc.  R.  R.  ».  West  19  Wall.  584  (1873);  Railroad  Corn- 
Coast,  etc.  Co.,  198  II.  S.  483  (1905),  mission  Cases,  116  U.  S.  307  (1886). 
rev'g  West  Coast,  etc.  Co.  v.  Louis-  Cf.  Killmer  v.  New  York,  etc.  R.  R., 
ville,  etc.  R.  R.,  121  Fed.  Rep.  645.  100  N.  Y.  395    (1885);   Georgia  R.  r! 

silwaco,    etc.    Nav.    Co.    v.   Oregon,  v.  Smith,  70  Ga.  694   (1883);   Laurel 

etc.  Ry.,  57  Fed.  Rep.  673  (1893).  Fork,  etc.  R.  R.  v.  West  Virginia,  etc. 

6  See  §909,  infra.  Co.,   25  W.  Va.   324    (1884).     For  an 

TMunn    V.    Illinois,    94    U.    S.    113  application  of  the  Illinois  statute  of 

(1876);    Chicago,  etc.  R.  R.  v.  Iowa,  1873  in  regard  to  rates,  see  Chicago, 

94  U.  S.  155  (1876);  Peik  v.  Chicago,  etc.  R.  R.  v.  Jones,  149  111.  361  (1894)! 

etc.  Ry.,  94  U.  S.  164  (1876) ;  Chicago,  Even  though  a  pMvision  in  a  special 

etc.    R.   R.   V.    Ackley,    94   TJ.    S.    179  railroad   charter   provides   that   rates 

(1876);   Winona,  etc.  R.  R.  v.  Blake,  shall  be  fixed  by  its  board  of  direct- 

94  U.  S.  180  (1876);   Stone  u.  Wiscon-  ors,   yet,   under    a   reserved    right   to 

sin,  94  U.  S.  181  (1876);  Ruggles  v.  amend,  the  legislature  may  authorize 

Illinois,  108  U.  S.  526  (1883),  aff'g  91  a  state  commission  to  regulate  rates. 

111.  256  (1878);  Shields  «.  Ohio,  95  U.  Matthews    v.    Board    of    Corporation 

S.  319    (1877);    Farmers'   Loan,   etc.  Com'rs,  etc.,  97  Fed.  Rep.  400  (1899). 

Co.  «.  Stone,  20  Fed.  Rep.  270  (1884);  A    reduction    of    the    railroad    rate 
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Nevertheless   the   courts  have  the   "power  and   duty  to  inquire 
whether  a  body  of  rates  prescribed  by  a  legislature  or  a  commission 

charged  for  transporting  fertilizers  in  Pacific  R.  R.,  61  Mo.  24  (1875).  But 
North  Carolina  by  the  railroad  com-  (dictum)  nevertheless  the  courts 
mission  was  sustained  in  Matthews  v.  have  the  right  to  limit  the  tolls  to 
Board,  etc.  Oom'rs,  106  Fed.  Rep.  7  reasonable  ones.  Aittorney-General  v. 
(1901).  A  statute  conferring  on  a  Railroad  Cos.,  35  Wis.  425,  588  (1874). 
reorganized  company  all  the  rights  of  The  legislature  cannot  repeal  a  char- 
the  old  company  may  contain  a  pro-  ter  provision  allowing  a  railroad  to 
vision  that  the  new  company  shall  be  charge  certain  rates.  Hamilton  v. 
subject  to  a  statute  fixing  rates  of  Keith,  5  Bush  (Ky.),  458  (1869). 
transportation,  even  though  the  old  .Where,  by  charter,  rates  are  left  to 
company  was  not  subject  thereto,  the  discretion  of  corporate  officers. 
Commissioner,  ete.  v.  Grand  Rapids,  the  legislature  cannot  regulate  them, 
etc.  Ry.,  89  N.  W.  Rep.  967  (Mich.  Philadelphia,  etc.  R.  R.  v.  Bowers,  4 
1902).  In  the  case  of  Chicago,  etc.  Houst.  (Del.)  506  (1873).  Though  a 
Ry.  ■;;.  Tompkins,  90  Fed.  Rep.  363  railroad  charter  gives  directors  the 
(1898),  the  court  sustained  the  South  right  to  fix  rates,  yet  the  legislature 
Dakota  statute  reducing  railroad  rates  may  regulate  under  its  power  to  pro- 
in  that  state,  the  court  holding  that  hibit  and  punish  extortion.  Illinois, 
the  indebtedness  of  the  company  is  etc.  R.  R.  v.  People,  95  111.  313  (1880). 
not  conclusive  as  to  the  cost  of  con-  Though  under  the  decisions  in  the 
struction,  and  that  the  company's  "Granger  Cases"  the  legislature  may 
statement  as  to  its  operating  expense  regulate  railroad  rates  and  reduce 
is  not  conclusive,  and  that  a  reduction  them  to  a  point  where  the  road  does 
is  legal  if  it  leaves  a  fair  profit  on  not  pay  on  its  capitalization,  if  the 
local  earnings.  Congress  has  power  legislature  chooses,  yet  where  the 
to  reduoe  railroad-  rates  charged  by  state  constitution,  as  in  Oregon,  re- 
an  interstate  land  grant  railroad  for  serves  this  right  with  the  proviso, 
the  transporting  of  soldiers.  Atlan-  "but  not  so  as  to  impair  or  destroy 
tic,  etc.  R.  R.  V.  United  States,  76  any  vested  corporate  right,"  then  the 
Fed.  Rep.  186  (1896).  A  legislative  regulation  must  be  reasonable,  and 
reduction  of  railroad  rates  is  consti-  the  courts  may  pass  on  its  reasonable- 
tutional,  though  thereby  the  road  will  ness.  Ex  parte  Koehler,  23  Fed.  Rep. 
pay  but  one  and  a  half  per  cent,  on  529  (1885).  A  contract  between  two 
its  original  cost  and  only  two  per  railroat's  not  to  reduce  rates  below  a 
cent,  on  its  bonded  debt,  there  being  certain  figure  becomes  inoperative 
no  evidence  as  to  the  "water"  in  the  and  ceases  when  the  legislature  re- 
bonds  or  of  the  cost  of  the  road  to  duces  the  rates  below  that  figure, 
the  present  owner.  Rates  may  be  Buffalo,  etc.  R.  R.  v.  Buffalo,  etc.  R. 
regulated  to  correspond  to  gross  R.,  Ill  N.  Y.  132  (1888).  The  state 
earnings.  Dow  v.  Beidelman,  125.  U.  may  regulate  joint  rates  over  several 
S.  680  (1888).  Railroad  rates  may  be  railroads.  Burlington,  etc.  Ry.  v. 
reduced  by  statute  and  made  to  de-  Dey,  82  Iowa,  312  (1891).  A  statute 
T>end  upon  the  length  of  the  road,  fixing  maximum  passenger  rates  of 
Dow  V.  Beidelman,  49  Ark.  325  railroads,  according  to  a  classification 
(1887).  Where  for  a  certain  period  varying  the  rate  with  the  gross  an- 
rates  were  to  be  fixed  in  the  discre-  nual  passenger  earnings  of  each  road, 
tion  of  corporate  authorities,  the  Is  constitutional,  even  though  the  rate 
legislature  cannot  regulate  before  the  allowed  is  higher  in  one  part  of  the 
expiration   of  that  period.     Sloan  v.  state  than  another.    Wellman  v.  Chi- 
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is  unjust  and  unreasonable,  and  such  as  to  work  a  practical  destruc- 
tion to  rights  of  property,  and,  if  found  so  to  be,  to  restrain  its  oper- 
ation." ^  The  supreme  court  of  the  United  States,  in  an  important 
decision  rendered  in  the  year  1908,  held  that  a  stockholder  in  a 
railroad  may  maintain  a  suit  in  the  United  States  court  to  have  de- 
clared unconstitutional  and  void  a  statute  vphich  unreasonably  re- 
duces railroad  rates  to  a  point  of  confiscation ;  that  he  may  maintain 
such  a  suit,  irrespective  of  citizenship,  inasmuch  as  jurisdiction  is 
based  on  taking  property  without  due  process  of  law  and  denying  his 


cago,  etc.  Ry.,  83  Mich.  592  (1890); 
aff'd,  143  U.  S.  339.  Under  a  former 
statute  in  Ohio,  now  repealed,  rates 
were  to  be  reduoed  where  the  profits 
had  been  ten  per  cent,  on  the  capital 
for  ten  years  prior  to  the  statute. 
Railway  Go.  v.  Furnace  Co.,  49  Ohio 
St.  102  (1892).  Under  the  constitu- 
tional reserved  right  to  alter,  revoke, 
or  annul  a  charter,  the  legislature 
may  reduce  rates  where  no  injustice 
is  done  to  stockholders.  St.  Louis,  etc. 
Ry.  V.  Ryan,  56  Ark.  245  (1892).  See 
also,  on  this  subject,  §§  501,  etc., 
supra. 

1  Smyth  V.  Ames,  169  U.  S.  466 
(1898).  A  subsequent  reduction  of 
rates  on  specific  articles  under  the 
Nebmska  statute  was  involved  in 
Higginson  v.  Chicago,  etc.  R.  R.,  100 
Fed.  Rep.  235  (1900).  In  the  case  of 
Chicago,  etc.  Ry.  v.  Tompkins,  176 
U.  S.  167  (1900),  the  court,  in  pass- 
ing upon  a  reduction  of  rates  by  rail- 
road commissioners,  said:  "When 
we  recall  that,  as  estimated,  over  ten 
thousand  millions  of  dollars  are  in- 
vested in  railroad  property,  the  prop- 
osition that  such  a  vast  amount  of 
property  is  beyond  the  protecting 
clauses  of  the  oonstitution,  that  the 
owners  may  be  deprived  of  it  by  the 
arbitrary  enactment  of  any  legisla- 
ture, state,  or  nation,  without  any 
right  of  appeal  to  the  courts,  is  one 
which  for  a  moment  cannot  be  toler- 
ated. .  .  .  It  is  often  said  that  the 
legislature  is  presumed  to  act  with 
full  knowledge  of  the  facts  upon 
which  its  legislation  is  based.  This 
is  undoubtedly  true,  but  when  it  is 


assumed  from  that,  that  Its  judgment 
upon  those  facts  is  not  subject  to 
investigation,  the  inference  is  carried 
too  far.  Doubtless  upon  mere  ques- 
tions of  policy  its  conclusions  are  be- 
yond judicial  consideration."  Reagan 
V.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362, 
397  (1894),  the  latter  being  a  case  in 
which  the  court  sustained  an  injunc- 
tion against  certain  orders  of  the 
Texas  Railroad  Commission  on  the 
ground  that  they  unreasonably  re- 
duced rates.  "There  is  a  remedy  in 
the  courts  for  relief  against  legisla-  ■ 
tion  establishing  a  tariff  of  rates 
which  is  so  unreasonable  as  to  prac- 
tically destroy  the  value  of  property 
of  companies  engaged  in  the  carrying 
business,  and  .  .  .  especially  may 
the  courts  of  the  United  States  treat 
such  a  question  as  a  judicial  one,  and 
hold  such  acts  of  legislation  to  be 
in  conflict  with  the  constitution  of  the 
United  States,  as  depriving  the  com- 
panies of  their  property  without  due 
process  of  law,  and  as  depriving  them 
of  the  equal  protection  of  the  laws." 
St.  Louis,  etc.  Ry.  v.  Gill,  156  U.  S. 
649,  657  (1895).  The  constitution  of 
a  state  cannot  prevent  the  courts 
from  reviewing  the  reasonableness  of 
a  reduction  of  railroad  rates  by  state 
railroad  commissioners.  Southern  Pa- 
cific Co.  V.  Railroad  Com'rs,  78  Fed. 
Rep.  236  (1896).  Railroad  rates  can- 
not be  reduced  below  the  amount 
necessary  to  pay  the  interest  on  a 
valid  bonded  debt.  Cbicago,  etc.  Ry. 
V.  Smith,  110  Fed.  Rep.  473  (1901). 
A  reduction  of  railroad  rates  by  the 
board   of   railroad    commissioners   in 


3326 


CH.  UII.] 


STEAM  RAILROADS. 


[§   902. 


company  the  equal  protection  of  the  law;  that  where  the  penalties 
are  so  great  as  to  prevent  the  company  from  resorting  to  the  courts 
to  test  the  validity  of  a  statute,  owing  to  the  danger  of  the  corporate 
property  being  confiscated  by  penalties,  and  the  ofiicers  being  in  prison 
long  periods  of  time,  the  statute  is  void  for  that  reason  alone;  that 
a  state  statute  regulating  intrastate  rates  may  be  an  interference  with 
interstate  commerce;  that  a  court  of  equity  is  a  proper  place  to  test 
the  validity  of  a  statute  reducing  rates;  that  a  federal  court  has 
jurisdiction  to  grant  a  temporary  injunction  against  the  enforcement 


NoTth.  Dakota  under  the  statute  of 
1897  was  declal-ed  Illegal  in  North  P. 
Ry.  V.  Keyes,  91  Fed.  Rep.  47  (1898). 
In  the  case  of  Metropolitan  Trust  Co. 
V.  Houston,  etc.  R.  R.,  90  Fed.  Rep. 
683  (1898),  the  court  enjoined  a  re- 
duction of  rates  where,  even  though 
the  railroad  had  stock  and  bonds  out- 
standing for  $53,000  a  mile,  while  the 
state  claimed  that  the  road  could  be 
duplicated  for  $21,000,  it  appeared 
that  the  road  was  mortgaged  for  $34,- 
000  a  mile,  and  that  no  dividends  had 
been  paid  on  the  stock.  The  court 
held  that  the  operation  of  the'road  for 
many  years  without  profit  was  to  be 
considered.  The  legislature  cannot  re- 
duce the  rates  on  a  railroad  where 
the  original  charter  fixed  the  rates, 
and  even  a  reserved  right  to  amend 
the  charter  upon  compensation  being 
made  does  not  sustain  such  reduction 
of  rates,  no  compensation  being  pro- 
vided for.  Plngree  v.  Michigan,  etc. 
Co.,  118  Mich.  314  (1S98).  As  to  the 
various  allegations  in  an  injunction 
suit  to  restrain  railroad  commission- 
ers from  reducing  railroad  rates,  see 
Wilmington  &  W.  R.  R.  v.  Board,  etc., 
90  Fed.  Rep.  33  (1898).  Even  though 
there  is  serious  doubt  as  to  the  consti- 
tutionality of  a  statute  reducing  street 
railway  rates,  yeit  a  preliminary  in- 
junction will  not  be  granted  unless 
injury  is  Shown.  Ahern  v.  Newton, 
etc.  Ry.,  105  Fed.  Rep.  702  (1900).  In 
an  opinion  rendered  to  the  legislature 
of  New  HampshiM  by  the  supreme 
court  of  that  state  in  1891  (.Re  Opin- 
ion of  the  Justices,  66  N.  H.  629),  the 
court  advised  the  legislature  that  it 


could  not  confiscate,  either  partially 
or  wholly,  the  property  of  the  Con- 
cord Railroad,  even  though  the  consti- 
tution of  the  state  did  not  require 
compensation  to  be  given  for  property 
taken  for  public  uses.  The  court  ad- 
vised the  legislature  that  the  compen- 
sation must  be  for  the  right  of  way 
as  well  as  the  tangible  property.  In 
Minnesota  it  has  been  held  that  rail- 
road commissioners  may  reduce  rates, 
even  though  the  reduction  is  such 
that  the  fixed  charges  of  the  railroad 
company  cannot  be  paid,  the  court 
holding  that  a  reasonable  income  on 
the  cost  of  reproducing  the  road  at 
the  present  time  is  a  proper  basis. 
The  court  held  that  two  and  a  half 
per  cent,  net  income  on  the  cost  of 
repl-oducing  the  railroad  terminals, 
and  five  per  cent,  on  the  cost  of  re- 
producing the  rest  of  the  road,  were 
a  fair  basis.-  Steenerson  v.  Great 
Northern  Ry.,  69  Minn.  353  (1897). 
Although  a  legislature  has  power  to 
►reduce  railroad  rates,  yet  it  cannot 
reduce  them  so  as  to  practically  de- 
stroy the  value  of  the  railroad  prop- 
erty. The  courts  will  review  the  re- 
duction and  prevent  it  if  excessive. 
Chicago,  etc.  Ry.  r.  Minnesota,  134  U. 
S.  418  (1890);  Minneapolis  Ry.  v. 
Minnesota  134  U.  S.  467  (1890). 
Where  a  state  statute  delegates  to 
state  railroad  oommissioneTs  the 
power  to  reduce  railroad  rates,  a  re- 
duction is  unconstitutional  where 
there  has  been  no  proper  investiga- 
tion as  to  their  teasonableness.  Mer- 
cantile T.  Co.  V.  Texas,  etc.  Ry.,  51 
Fed.    Rep.    529     (1892).     Stated    in 
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of  a  state  statute  whicli  reduces  rates  to  a  point  wkere  there  is  no 
reasonable  doubt  that  the  result  will  be  confiscatory ;  and  that  a  fed- 
eral court  may  enjoin  the  attorney-general  of  a  state  from  instituting 
civil  or  criminal  proceedings  against  railroads  and  other  officers 
for  not  reducing  rates  as  required  by  a  state  statute,  it  being  shown 
that  the  reduction  is  confiscatory  and  unconstitutional.^ 

The  question  of  whether  the  reduction  is  a  reasonable  one  is  a 
question  of  fact  which  must  be  determined  by  proper  proof,  the  bur- 
den of  proof  being  upon  the  railroad  which  complains.^ 

The  United  States  court  may  issue  a  preliminary  injunction 
against  railroad  commissioners  enforcing  a  statute  reducing  railroad 
rates,  where  such  reduction  would  amount  to  a  confiscation  of  the 
property  and  deprive  the  company  of  its  property  without  due  process 


chroaological  order,  the  oases  in  the 
supreme  court  of  the  United  States, 
to  the  effect  that  the  legisilature  may 
reduce  railroad  rates  when  such  rates 
are  unreasonably  high,  are  as  follows: 
Munn  V.  Illinois,  94  U.  S.  113-181 
(1876);  Spring  Valley  Waterworks  v. 
Schottler,  110  U.  S.  347  (1884) ;  Miss. 
R.  R.  Cases,  116  U.  S.  307,  347,  352 
(1886);  Wabash,  etc.  Ry.  v.  Illinois, 
118  U.  S.  557  (1886);  Chicago,  etc. 
Ry.  V.  Minnesota,  134  U.  S.  418 
(1889) ;  Budd  v.  New  York,  143  U.  S. 
517  (1891) ;  Chicago,  etc.  Ry.  v.  Well- 
man,  143  U.  S.  339  (1892).  See  §§  922, 
923,  927,  930,  931,  932,  935,  infra. 

1  Ex  parte  Young,  209  V.  S.  123 
(1908). 

2  In  Chicago,  etc.  Ry.  v.  Wellman, 
143  U.  S.  339  (1892),  the  court  said, 
in  reference  to  the  Michigan  statutes 
reducing  railroad  rates:  "The  legis- 
lature has  powet  to  fix  rates,  and  the 
extent  of  judicial  interference  is  pro- 
tection against  unreasonable  rates." 
The  couTt  will  not  decide  the  rate  un- 
reasonable on  evidence  taken  in  a 
"friendly  suit,"  especially  where  the 
alleged  operating  expenses  of  the  rail- 
road are  not  given  in  detail;  affirming 
Wellman  v.  Chicago,  etc.  Ry.,  83  Mich. 
592  (1890).  In  determining  whether 
a  railroad  rate  is  reasonable  the  cost 
of  consitruction  and  equipment  in  a 
particular   year   may   be   distributed 


over  a  series  of  years.  Illinois,  etc. 
R.  R.  V.  Interstate  Commerce  Com- 
mission, 206  U.  S.  441  (1907).  In 
determining  whether  a  reduction  of 
railroad  rates  by  state  statute  is  rea- 
sonable, there  is  considered  only  the 
value  of  the  property,  which  is  de- 
voted to  intrastate  commerce,  without 
reference  to  its  value  as  used  ia  in- 
terstate commerce  and  the  same  rule 
prevails  as  to  profits  and  losses.  Sea- 
board, etc.  Ry.  V.  Railroad  Commis- 
sion, 155  Fed.  Rep.  792  (1907).  In 
determining  whether  a  legislative  re- 
duction of  railroad  rates  is  legal,  a 
sinking  fund  for  the  debt  need  not  be 
provided  for.  Houston,  etc.  R.  R.  v. 
Storey,  149  Fed.  Rep.  499  (1906).  The 
legislative  reduction  of  railroad  rates 
in  Pennsylvania  to  two  cents  a  mile 
was  declared  illegal  in  Pennsylvania 
R.  Co.  V.  Phliadelphla  County,  68  Atl. 
Rep.  676  (Penn.  1908).  A  federal 
court  may  grant  a  temporary  injunc- 
tion against  a  reduction  of  railroad 
rates  which  probably  will  be  conflscar 
tory.  Central,  etc.  Co.  v.  Railroad 
Com.  of  Ala.,  161  Fed.  Rep.  925 
(1908).  Where  the  constitution  of  a 
state  gives  the  legislature  power  to 
regulate  railroad  rates,  the  legisla- 
ture cannot  delegate  that  power  to  a 
commission.  Central,  etc.  Co.  v.  Rail- 
road Com.  of  Ala.,  161  Fed.  Rep.  925 
(1908). 
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of  the  law.^  The  legislature  may  delegate  to  a  board  of  railroad 
commissioners  the  right  to  reduce  rates  where  the  existing  rates  are 
unreasonably  high.^  In  some  jurisdictions  a  delegation  by  a  legis- 
lature of  its  authority  to  a  commission  is  held  to  be  illegal,  unless 
the  statute  prescribes  general  rules,  which  the  commission  is  merely 

1  Southern  Ry.  v.  M'Nelll,  155  Fed.  (1892).  In  Florida,  where  the  rail- 
Rep.  756   (19'07).  road  commissioners  are  given  power 

2  Georgia,  etc.  Oo.  v.  Stoith,  128  U.  to  regulate  rates  and  do  so,  the  courts 
S.  174  (1888);  Railroad  Commission  will  not  review  by  injunction  the  rea- 
Cases,  116  U.  S.  307  (1886),  rev'g  20  sonableness  of  the  reduction.  It  will 
Fed.  Rep.  270.  To  same  effect.  State  be  left  to  the  test  of  experiment. 
V.  Chicago,  etc.  Ry.,  38  Minn.  281  Storrs  v.  Pensacola,  etc.  R.  R.,  29  Fla. 
(1888);  State  v.  Fremont,  etc.  R.  R.,  617  (1892).  In  regard  to  the  power 
22  Neb.  313  (1887) ;  Railroad  Com'rs  of  the  railroad  commissioners  in  IVIas- 
t'.  Oregon,  etc.  Co.,  17  Oreg.  65  (1888).  sachusetts  to  fix  rates  on  milk,  see 
It  is  oonstitutionEil  for  a  legislaiture  Littlefield  v.  Fitohburg  R.  R.,  158 
to  create  a  railroad  commission  and  Mass.  1  (1893).  .  In  Richmond,  etc. 
authorize  it  to  establish  joint  through  R.  R.  v.  Trammel,  53  Fed.  Rep.   196 


rates  over  connecting  railroads  and 
apportion  and  divide  the  joint  earn- 
ings, provided  the  action  of  the  oom- 


(1892),  it  was  held  that  a  statute 
authorizing  railroad  commissioners  to 
reduce    rates,    and   making   their    de- 


mission is  reasonable.  A  rate  fixed  cision  conclusive  as  to  t(he  reasomable- 
by  the  commission  oni  coal  in  carload  ness  of  the  reduction,  was  unoonstitu- 
lots  is  not  necessarily  unreasionable,  tional,  but  the  court  held  thait  it 
even  though  the  same  rate  on  all  would  not  enjoin  suits  in  the  S'tate 
classes  of  freight  might  be  unreason-  courts  to  collect  penalties  for  the  vio- 
able.  Minneapolis,  etc.  R.  R.  v.  Min-  lation  of  the  orders  of  the  oommis- 
nesiota,  186  U.  S.  257  (190-2).  Sitate  sioners  unless  it  was  shown  that  the 
Irailroad  commissioners  may  deter-  railroad  company  was  not  allowed  to 
mine  railroad  rates  in  Nebraska;  but  show  that  the  reductions  were  unrea- 
where  the  railroad  denies  the  reason-  sonable.  In  Southern  Pacific  Co.  v. 
ableness  of  the  reduction  there  arises  Railroad  Com'rs,  71  Fed.  Rep.  437 
a  question  of  fact  for  the  courts.  (1895),  a  suit  instituted  to  enjoin  the 
State  V.  Fremont,  etc.  R.  R.,  23  Neb.  reduction  of  rates,  the  United  States 
117  (1888).  The  legislature  may  dele-  govel-nment  was  allowed  to  intervene 
gate  to  oommis8ioners  the  pWer  to  as  a  creditor.  Where  railroad  corn- 
fix  railroad  rates,  but  the  courts  will  missioners  reduce  rates,  the  railroad 
restrain  the  commissioners  from  re-  may  attack  the  reduction  on  the 
ducing  the  rates  to  a  ruinously  low  ground  that  it  is  unreasonable.  The 
figure.  Chicago,  etc.  Ry.  v.  Dey,  35  court  will  pass  upon  the  unreason- 
Fed.  Rep.  866  (1888);  Chicago,  etc.  ableness  of  the  reduction.  Clyde  v. 
Ry.  V.  Railroad  Com'rs,  35  Fed.  Rep.  Richmond,  etc.  R.  R.,  57  Fed.  Rep.  436 
883  (1888);  Pensacola,  etc.  R.  R.  v.  (1893).  A  shipper  of  less  than  car- 
State,  25  Fla.  310  (1889).  Cf.  Chi-  load  lots  cannot  enjoin  the  state  rail- 
cago,  etc.  R.  R.  v.  Dey,  38  Fed.  Rep.  road  commission  from  reducing  rail- 
656  (1889).  See  also  Mercantile  T.  road  rates  on  car-load  lots  to  a  lower 
Co.  i\  Texas,  etc.  Ry.,  51  Fed.  Rep.  529  figure  than  on  less  than  car-load  lots. 
(1892).  The  state  may  compel  the  The  injury  to  him  is  not  clear  enough 
railroad  companies  to  pay  the  expense  to  sustain  an  injunction.  Railroad 
of  its  railroad  commission.  Charlotte,  Com'rs  v.  Symus  Grocer  Co.,  53  Kan. 
etc.  R.  R.  V.  Gibbes,  142  U.  S.  386  207  (1894), 
(209)                                          3329 
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to  apply,  upon  facts  being  proven  before  the  commission  to  bring  a 
particular  case  within  the  application  of  such  general  rules.-'  It  has 
recently  been  held  in  New  York,  however,  that  if  the  statute  pre- 
scribes that  a  reduction  of  rates  by  a  railroad  commission  shall  be 
made  only  when  the  rates  are  unreasonably  high,  this  is  not  an  illegal 
delegation  of  legislative  power.^  The  rate  fixed  by  railroad  commis- 
sioners as  allowed  by  statute  is  presumed  to  be  reasonable  and  legal, 
and  will  not  be  disturbed  where  there  is  no  proof  of  the  cost  of  trans- 
portation or  the  amount  transported  or  how  the  rate  will  affect  the 
income.^  The  United  States  court  has  jurisdiction  of  a  suit  brought 
by  a  railroad  corporation  of  one  state  against  the  members  of  a  rail- 
road commissioner  in  another  state,  such  suit  not  being  against  the 
state  itself.*  An  injunction  does  not  lie  against  such  railroad  com- 
missioners proceeding  to  fix  railroad  rates,  the  rates  not  yet  having 
been  fixed.^  A  railroad  may  enjoin  state  officers  from  enforcing  a 
statute  unreasonably  reducing  rates  and  imposing  excessive  penal- 
ties.® 

A  statute  requiring  railroads  to  sell  thousand-mile  tickets  at  two 
cents  a  mile  for  the  benefit  of  the  purchaser  and  his  family,  good  for 
two  years,  with  a  right  to  have  the  same  redeemed  for  the  unused 
portion  at  the  end  of  such  two  years,  is  unconstitutional.  This  is 
not  a  statute  fixing  majjimum  rates,  inasmuch  as  it  is  a  statute  com- 
pelling discrimination  in  favor  of  the  wholesale  buyer  of  tickets,  and 
also  unreasonably  prescribing  the  time  during  which  such  tickets 

1  The  supreme  court  of  Minnesota  the  limits  prescribed  by-  law."  Espe- 
has  held  that  it  is  an  unconstitutional  cially  is  this  the  case  where  the  stat- 
delegation  of  authority  for  a  legisla-  ute  makes  their  action  subject  to  re- 
ture  to  authorize  state  railroad  com-  view  by  the  court.  Trustees,  etc.  v. 
misBiomers  in  their  judgment  to  allow  Saratoga  Gas,  etc.  Co.,  122  N.  Y.  App. 
an  increase  of  capital  stock  only  for  Div.  203  (1907);  afE'd,  191  N.  Y.  123. 
such  purposes  and  on  such  terms  as  3  Atlantic  Coast  Line  v.  Florida,  203 
they  may  deem  advisable  or  in  their  XJ.  S.  256  (1906). 

discretion  to  refuse  to  allow  such  in-  4  Mississippi  R.  R.  v.  Illinois  Cen- 

crease.     State  v.  Great  Northern  Ry.,  tral  R.  R.,  203  U.   S.   335    (1906)".  A 

111    N.   W.    Rep.    289    (Minn.    1907).  suit  against  an  individual  to  prevent 

This  Is  different  from  delegating  to  his     enforcing     an     unconstitutional 

the  commission  the  ascertainment  of  statute  reducing  railroad  rates  is  not 

facts  and  deciding  whether  the  facta  a  suit  against  the  state,  even  though 

bring  the  application  within  the  spec-  he  is  a  state  official.     Seaboard,  etc. 

iflcatlons    of    a    statute    authorizing  Ry.  v.  Railroad  Commission,  155  Fed. 

such  an  increase.  Rep.  792   (1907). 

2  The  power  to  fix  gas  rates  may  sMcChord  v.  Louisville,  etc.  R.  R., 
.be  delegated  to  commissioners  if  some  183  U.  S.  483    (1902);   also  162  Fed. 

standard    for    their    action    is    pre-    Rep.  242. 

scribed  in  the  statute,  as,  for  instance,       e  Central,  etc.  Co.  n.  Railroad  Com. 
where  the  statute  says  that  the  com-    of  Ala.,  161  Fed.  Rep.  925  (1908). 
missioners  may  fix  the  rates  "within 
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may  be  used.*  A  provision  in  tlie  constitution  of  a  s.tate,  proliibiting 
a  railroad  from  charging  more  for  a  short  haul  than  a  longer  haul 
on  the  same  line  and  in  the  same  direction,  the  shorter  being  included 
in  the  longer,  is  unconstitutional,  so  far  as  it  affects  interstate  ship- 
ments.^ Where  the  purchaser  at  the  foreclosure  sale  organizes  a  new 
railroad  corporation  to  take  over  the  property,  such  new  railroad  cor- 
poration is  bound  by  existing  statutes  governing  rates  of  fare  and 
incorporation  fees  exacted  by  the  state.^  A  stockholder  in  a  railroad 
company  may  file  a  bill  to  enjoin  an  unreasonable  reduction  of  the. 
rates  by  act  of  the  legislature.*  A  trustee  of  a  mortgage  may  file  a 
bill  to  prevent  an  illegal  reduction  of  the  rates  of  the  mortgagor  com- 
pany.5 

Substantially  the  same  rules  apply  to  a  reduction  of  the  rates  of  a 
street  railway.  Where,  by  the  terms  of  a  street  railway  charter,  the 
company  is  given  the  right  to  fix  the  rates  of  fare,  the  legislature  can- 
not, prior  to  the  expiration  of  the  charter,  reduce  such  rates  from 
five  to  three  cents  per  passenger.®    A  street  franchise  granted  by  a 


1  Lake  Shore,  etc.  Ry.  v.  Smith,  173 
U.  S.  684  (1899).  The  court  referred 
to  tihe  case  of  Attorney-General  v. 
Old  Colony  R.  R.,  160  Mass.  62  (1893), 
as  holding  that  the  legislature  could 
not  compel  railroad  corporations  to 
issue  tickets  to  be  good  on  all  rail- 
roads within  the  state.  Preferred 
stockholders  in  a  railroad  may  file  a 
bill  in  a  federal  court  to  enjoin  the 
railroad  from  obeying  a  state  statute 
requiring  the  railroad  to  sell  mileage 
books  at  two  cents  a  mile,  such  rate 
being  in  violation  of  a  charter  pro- 
vision giving  to  the  directors  the 
power  to  fix  rates  subject  to  revision 
by  the  supreme  court.  Ball  v.  Rut- 
land R.  R.,_93  Fed.  Rep.  513    (1899). 

2  Liouisvilie,  etc.  R.  R.  v.  Eubank, 
184  U.  S.  27  (1902).  A  state  statute 
forbidding  tailroads  to  charge  more 
for  a  short  haul  than  for  a  long  haul 
is  unconstitutional,  so  far  as  it  ap- 
plies to  hauls  beyond  the  state.  Wa- 
bash, etc.  Ry.  V.  Illinois,  118  U.  S. 
557  (1886). 

3  Grand  Rapids,  etc.  Ry.  v.  Osbom, 
193  U.  S.  17   (1904). 

4  Ames  V.  Union  Pac.  Ry.,  64  Fed. 
Rep.  165  (1894).  A  stockholder  in  a 
railroad  company  may  enjoin  the  com- 
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pany  and  state  officers  from  enforcing 
a  state  statute  unreasonably  reducing 
railroad  rates,  and  the  United  States 
court  has  jurisdiction  on  the  ground 
that  it  deprives  the  company  of  its 
property  without  due  process  of  law 
and  denies  the  equal  protection  of  the 
law,  but  a  preliminary  injunction  will 
not  be  granted  if  the  railroad  is  al- 
ready charging  only  the  reduced  rate. 
Perkins  v.  Northern,  etc.  Ry.,  155  Fed. 
Rep.  445   (1907). 

6  See  §  816,  supra. 

6  Central  Trust  Oo.  v.  Citizens' 
Street  Ry.,  82  Fed.  Rep.  1  (1897),  a 
case  arising  in  Indiana.  In  Central, 
etc.  Co.  V.  Citizens',  etc.  Ry.,  80  Fed. 
Rep.  218  (1897),  the  court  declared 
unconstitutional  the  same  Indiana 
statute  reducing  street  railway  fares 
in  Indianapolis  to  three  cents,  the 
ground  being  that  the  statute  was  a 
violation^  of  the  constitutional  prohi- 
bition against  local  or  special  laws. 
An  injunction  obtained  by  a  street 
railway  in  the  federal  court  against 
a  reduction  of  fares  by  a  state  statute 
on  the  ground  that  it  impairs  the 
validity  of  a  contract  may  be  ap- 
pealel  only  to  the  supreme  court  of 
the  United  States  directly  from  the 
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city  to  a  street  railroad  is  the  same  as  an  act  of  the  legislature,  in 
that  it  is  protected  by  the  contract  clause  of  the  constitution  of  the 
United  States,  and  hence  anything  impairing  such  contract  gives 
jurisdiction  to  the  federal  court.-'  A  bill  in  equity  lies  at  the  instance 
of  a  street  railway  to  enjoin  an  unreasonable  reduction  of  fares,  even 
though  the  original  ordinance  reserved  the  right  to  reduce  fares,  but 
subsequent  ordinances  Avaived  that  right^  A  bondholder  may  jS.le  a 
bill  to  enjoin  the  enforcement  of  an  ordinance  fixing  street  railway 
fares,  where  there  is  a  well-grounded  apprehension  of  loss  to  him  if 
the  ordinance  is  enforced.^  A  reduction  of  telegraph  rates  by  state 
statute  to  a  point  below  the  actual  cost  of  the  service  is  uncon- 
stitutional.* A  state  may  reduce  street  railway  rates  one-half  for 
school  children  going  to  and  returning  from  school.®  Where  a  city, 
having  statutory  power  to  do  so,  maJses  a  contract  with  a  street  rail- 
court  of  original  jurisdiction,  and  the  Park,  etc.  R.  R.,  99  Fed.  Rep.  812 
appeal  can  only  be  in  connection  with  (1900).  An  ordinance  of  a  city 
the  final  decree.  Indianapolis  v.  Cen-  granting  rights  to  a  street  railway 
tral  T.  CO.,  83  Fed.  Rep.  529  (1897).  company  is  not  protected  by  the  im- 
In  City  of  Indianapolis  v.  Navin,  151  pairment  of  contract  clause  of  the  fed- 
Ind.  139  (1897),  the  court  upheld  the  eral  constitution  where  such  ordi- 
statute  reducing  street  railway  fares  nance  in  its  origin  was  not  made  in 
in  th«  city  of  Indianapolis  to  three  accordance  with  the  statutes.  Pa- 
cents.  A  street  railway  cannot  be  cific,  etc.  Ry.  v.  Los  Angeles,  194  U. 
compelled  to  sell  six  tickets  for  twen-  S.  112  (1904),  being  a  case  under 
ty-five  centsi  when  on  a  five-cent  fare  the  California  statutes  where  the 
the  road  pays  only  four  and  a  half  right  was  sold  at  public  auction  and 
per  cent,  on  the  investment.  Mil-  the  successful  bidder  did  not  oom- 
waukee,  etc.  Co.  v.  Milwaukee,  87  Fed.  plete,  and  under  the  statute  the  next 
Rep.  ^77  (1898).  A  city  ordinance  highest  bidder  was  entitled  to  the 
granting  a  franchise  to  a  street  rail-  grant,  but  the  city  made  the  grant 
way  company  is  a  contract  after  it  to  another  party, 
has  been  accepted  by  the  ttreet  rail-  2  city  of  Cleveland  v.  Cleveland 
way  company,  and  is  protected  by  the  City  Ry.,  194  U.  S.  517  (1904). 
fourteenth  amendment  to  the  consti-  3  Old  Colony  T.  Co.  v.  Atlanta,  83 
tution  of  the  United  States,  and  the  Fed.  Rep.  39  (1897).  See  also  §830, 
federal  court  may  enjoin  a  subsequent    supra. 

ordinance  which  reduces  the  street  4  Western,  etc.  Tel.  Co.  v.  Myatt, 
railway  fares  as  fixed  by  the  original  98  Fed.  Rep.  335  (1899).  But  state 
ordinance,  even  though  the  original  commissioners  may  regulate  intra- 
ordinance  reserved  the  right  of  regu-  state  rates.  State  v.  Western  Union 
lation.  A  reserved  right  in  the  orig-  Tel.  Co.,  113  N.  C.  213  (1893). 
inal  ordinance  to  reduce  fares  is  '  5  Commonwealth  v.  Interstate,  etc. 
waived,  where  in  subsequent  ordi-  ly.,  187  Mass.  436  (1905).  A  legislature 
nances  authorizing  consolidations  may  reduce  street  railway  rates  it  suf- 
such  reserved  right  is  not  mentioned,  ficient  Income  is  left  to  pay  repairs 
Cleveland  City  Ry.  v.  City  of  Oleve-  and  a  fair  income  on  the  investment 
land,  94  Fed.  Rep.  385  (1899);  afE'd,  San  Antonio,  etc.  Co.  v.  Altgelt,  81 
194  U.  S.  517,  538.  S.  W.  Rep.  106  (Tex.  1904). 

1  Mercantile,    etc    Co.    v.    Collins 
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way  company  fixing  the  fares,  such  contract  is  valid,  and  the  reserved 
right  of  the  city  to  malie  rules  and  regulations  in  regard  to  the  road 
does  not  give  it  power  to  reduce  the  rates.^  A  provision  in  a  street 
railway  charter  that  the  rates  of  fare  shall  be  subject  to  the  approval 
of  the  city  authorities  does  not  authorize  the  latter  to  reduce  the 
rates.^  If  the  legislature  reduces  the  fare,  a  traffic  contract  affected 
by  the  reduction  may  be  rendered  void.* 

The  legislature  cannot  reduce  the  rates  of  a  turnpike  road  to  such 
an  extent  as  not  to  leave  a  sufficient  income  to  pay  for  repairs  and  a 
fair  income  on  the  investment.*  A  statute  reducing  tolls  on  turn- 
pikes does  not  apply  to  a  corporation  having  a  special  charter  which 
was  unrestricted  as  to  tolls.^ 

An  act  of  congress  reducing  telephone  rates  is  illegal,  so  far  as 
such  reduction  applies  to  telephones  rented  to  individuals  for  their 
private  use,  without  being  connected  with  the  public  exchange,  such 
business  being  entirely  private.® 

A  state  may  delegate  to  a  municipality  the  power  to  regulate  tele- 

1  Detroit  v.  Detroit,  etc.  Ry.,  184  4  Covington,  etc.  Co.  v.  Sandford, 
rr.  S.  368  (1902).  A  city  under  a  164  U.  S.  578  (1896).  The  court  held 
reserved  power  given  to  it  by  the  also  that  each  case  turns  on  its  own 
legislature  to  regulate  the  pay  of  facts,  and  that  a  case  might  arise 
hackmea,  omnibus  drivers,  and  "all  in  which  the  reduction  would  be 
others  pursuing  a  like  occupation"  held  to  be  reasonable,  even  though 
may  reduce  fares  charged  by  street  thereby  the  stockholders  would  not 
railways,  and  may  compel  the  latter  receive  any  dividends. 

to  grant  transfers,  and  where  a  com-  5  Heath  v.   Manire;   114   Tenn.   105 

pany,  which  was  organized  after  such  (1905). 

power  was  reserved  to  the  city,  takes  6  Chesapeake,  etc.  Co.  v.  Manning, 
a  lease  of  a  line  which  was  con-  186  TJ.  S.  238  (1902).  The  railroad 
structed  before  such  power  was  re-  commission  of  Louisiana  cannot  arbi- 
served,  the  lessee  is  subject  to  such  trarily  reduce  telephone  rates  wlth- 
reduction,  even  on  that  line.  Unless  out  an  investigation  of  the  facts  as  to 
the  reduction  is  proved  to  be  un-  the  reasonableness  of  the  rate,  and  it 
reasonable,  it  is  presumed  to  be  rear  is  insufficient  for  the  commission  to 
sonable.  Chicago,  etc.  Co.  v.  City  of  consider  merely  the  tax  returns,  and 
Chicago,  65  N.  B.  Rep.  451  (111.  the  net  earnings  as  shown  by  annual 
1902) ;  Chicago,  etc.  Co:  v.  City  of  reports  and  the  value  of  the  corn- 
Chicago,  65  N.  B.  Rep.  470  (111.  pany's  property  within  the  state,  espe- 
J902). .  cially  where  it  is  shown  that  the  com- 

2  Old  Colony  T.  Co.  v.  Atlanta,  83  pany  could  not  earn  seven  per  cent. 
Fed.  Rep.  39   (1897).  on   its   Louisiana   investment   at  the 

3  Although  two  railroads  by  con-  old  rates.  Cumberland  Tel.  &  Tel. 
tract  have  agreed  on  rates  to  be  Oo.  v.  Railroad  Commission,  156  Fed. 
charged,  yet,  where  the  legislature  Rep.  823  (1907)..  A  temporary  in- 
reduces  the  rate  of  one  of  them,  the  junction,  however,  will  not  be  granted 
contract  is  thereby  rendered  void,  ex  parte.  Cumberland  Tel.  &  Tel.  Co. 
Buffalo  etc.  R.  R.  v.  Buffalo,  etc.  R.  v.  Railroad  Oommission,  156  Fed.  Rep. 
R.,  Iu'n.  Y.  132   (1888).  834  (1907). 
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phone  charges,  and  such  reduction  may  be  made  without  previous 
notice  to  the  company.^  Even  though  a  telephone  company  in  in- 
stalling its  plant  agreed  vsfith  the  city  to  charge  only  a  certain  price, 
yet  if  that  price  turns  out  to  be  ruinous  the  court  will  not  at  the  in- 
stance of  a  user  of  a  telephone  enjoin  the  company  from  charging 
a  higher  price.  ^ 

A  suit  by  a  gas  company  to  enjoin  an  illegal  reduction  of  rates 
cannot  be  defeated  on  the  ground  that  the  company  had  violated  an 
anti-trust  statute.*  A  municipality  has  no  inherent  right  to  reduce 
gas  rates.* 

A  fedqral  court  has  jurisdiction  of  a  case  brought  by  a  gas  com- 
pany to  enjoin  the  enforcement  of  a  city  ordinance  reducing  the  price 
of  gas  to  such  a  point  as  to  allow  no  reasonable  profit  to  the  com- 

The  federal  courts  have  jurisdiction  of  a  bill  in  equity  to  enjoin  a 
1  Hom«'  Tel.    Co.    v.    City    of    Los    particular  constituent  company.    Peo- 


Angeles,  155  Fed.  Rep.  554^  (1907). 
A  city  has  no  Inherent  power  to  regu- 
late telephone  charges.  State  v.  Mis- 
souri,  etc.   Co.,   189   Mo.   83    (1905); 


pie's,  etc.  Co.  v.  Chicago,  194  U.  S.  1 
(1904). 

5  Indianai>oIis    Gas    Oo.   v.    Indian- 
apolis, 82  Fed.  Bep.  245   (1897).     See 


St.  Louis  V.  Bell  Tel.  Co.,  96  Mo.  623  also  §  913,  infra.  An  ordinance  of  a 
(1888).  A  telephone  company  may  city,  enacted  under  a  reserved  power 
maintain  a  hill  in  equity  to  declare  of  the  statutes,  reducing  the  price 
void  a  city  ordinance  unreasonably  of  gas,  is  not  illegal  unless  the  re- 
reducing  telephone  rates.  Ozark,  etc.  duction  is  unreasonable.  People's, 
Oo.  V.  City  of  Springfield,  140  Fed.  etc.  Co.  v.  City  of  Chicago,  114  Fed. 
Rep.  666  (1905).  Rep-  384  (1902);  aff'd,  194  U.  S.  1.    A 

2  Maryland,    etc.     Co.    v.    Simons'  gas  company  may  enjoin  the  enforce- 
Sons  Co.,  103  Md.  136   (1906).  ment  of  an  order  by  a  state  oommia- 

3  Peoria,  etc.  Co.  v.  Peoria,  200  U.  sion  reducing  the  price  of  gas  where 


S.  48   (1906). 
4  City    of    Rushville 


V.    Rushville, 


the   company  alleges  that   it   is  con- 
fiscatory and  the  difference  in  price 


etc.  Co.,  164  Ind.  162  (1905).  It  is  is  paid  into  court  to  await  the  deci- 
an  implied  condition  of  a  municipal  sion.  Buffalo  Gas  Co.  v.  City  of  Buf- 
grant  to  a  gas  company  that  it  shall  falo,  156  Fed.  Rep.  370  (1907).  In 
furnish  gas  at  a  reasonable  price,  determining  whether  a  statutory  re- 
and  the  state  may  fix  such  price,  if  duction  in  the  price  of  gas  is  con- 
reasonable,  and  the  courts  may  en-  flscatory  and  unconstitutional,  the 
force  it,  but  a  court  has  no  power  in  actual  or  reproductive  value  of  the 
Itself  to  fix  the  price.  City  of  Madi-  property  is  taken  without  regard  to 
son  V.  Madison,  etc.  Co.,  129  Wis.  249  its  original  cost.  Land  not  needed 
(1906).  A  consolidated  gas  company  in  the  business  is  excluded,  but  a 
cannot  enjoin  a  city  from  reducing  reasonable  working  capital  is  in- 
gas  rates  in  violation  of  the  charter  eluded.  Stock  of  subsidiary  com- 
of  one  of  the  constituent  companies,  panies  is  not  included  if  their  busi- 
inasmuch  as  an  exemption  in  the  ness  is  collateral.  The  value  of  the 
charter  of  such  constituent  company  capital  stock  of  the  parent  company 
does  not  pass  to  the  consolidated  has  little  bearing  on  the  subject,  and 
company,  and  inasmuch  as  the  suit  an  abnormal  depreciation  fund  will 
involves  properties  not  owned  by  that  not  be  allowed.    The  company  ia  eu' 
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city  from  enforcing  an.  ordinance  unreasonably  reducing  water  rates, 
where  the  complainant  claims  that  the  reduction  amounts  to  a  taking 
of  its  property  without  just  compensation,  and  such  suit  may  be  by 
the  mortgagee  of  the  property,  the  mortgagor  being  a  necessary 
party.^  Where  the  constitution  of  the  state  gives  the  legislature 
power  to  prevent  excessive  charges  by  public  service  corporations,  and 
the  legislature  authorizes  cities  to  reduce  water  rates,  provided  no 
contract  is  thereby  invalidated,  a  city  may  reasonably  reduce  water 
rates,  even  though  it  had  made  a  contract  with  the  water  company 
after  the  constitution  was  enacted,  but  before  the  statute  was  passed.^ 
Under  the  reserved  right  to  amend,  the  legislature  may  reduce  water 
rates,  provided  the  reduction  is  reasonable  and  leaves  six  per  cent,  on 
the  present  value  of  the  property  used,  even  though  the  original  cost 
was  much  greater.^  The  federal  receiver  of  a  water  company  niay 
file  a  bill  in  equity  to  establish  his  right  to  fix  water  rates.*  A  pro- 
vision in  a  water-works  company's  charter  that  the  legislature  might 
prescribe  such  regulations  as  it  saw  fit  gives  the  legislature  power  to 
regulate  water  rates,  and  a  statute  authorizing  a  city  to  contract  with 
a  water-works  company  to  furnish  water  "at  such  rates  as  may  be 
fixed  by  an  ordinance"  authorizes  the  city  to  fix  such  rates  from  time 
to  time,  provided  the  rates  are  fair  and  reasonable,  and  the  city  may 
reduce  the  rate  which  it  had  agreed  to  pay  for  the  supply  of  water  to 

titled  to  a  profit  based  not  on  the  the  court  said  that  it  would  not  inter- 
legal  rate  of  interrat,  but  on  invest-  fere  unless  the  rates  were  so  plainly 
ments  of  the  same  character  as  its  and  palpably  unreasonable  as  to  make 
business,  and  in  New  York  city  Is  their  enforcement  equivalent  to  the 
entitled  to  six  per  cent.  The  value  taking  of  property  for  public  use 
of  the  good-will  may  be  included,  without  such  compensation  as  under 
and  the  capital  issued  for  good-will  the  circumstances  was  just  both  to 
or  franchises  will  be  included,  divi-  the  owner  and  the  public, 
dends  having  been  paid  upon  it,  and  2  Tampa  .Water  Works  v.  Tampa, 
the  price  paid  in  purchasing  fran-  199  Ui  S.  241  (1905). 
chises  may  be  included.  An  exce-sive  3  Stanislaus  County  v.  San  Joaquin, 
penalty  for  not  obeying  the  statute  etc.  Co.,  192  U.  S.  201  (1904).  In 
is  unconstitutional  as  a  denial  of  the  the  case  Spring  Valley,  etc.  v.  City, 
equal  protection  of  the  laws.  Con-  etc.,  124  Fed.  Rep.  574  (1903),  the 
solidated  Gas  Co.  v.  City  of  New  York,  court  declared  unconstitutional  a  re- 
157  Fed.  Rep.  849  (1907).  duction  of  water  rates  which  left  prof- 
1  Consolidated  W.  Co.  v.  San  Diego,  its  sufficient  to  pay  only  four  and 
84  Fed.  Rep.  369  (1897)';  aft'd,  93  four-tenths  per  cent,  on  the  value  of 
Fed.  Rep.  849  (1899).  In  the  case  the  property  and  three  and  three- 
of  San  Diego,  etc.  Co.  v.  National  tenths  per  cent,  on  the  stock  after 
City,  174  U.  S.  739  (1899),  involving  paying  fixed  charges, 
the  reasonableness  of  a  reduction  of  4Lanning  v.  Osborne,  79  Fed.  Rep. 
water-works  rates  by  a  municipal  oor-  657  (1897).  After  such  suit  is  started 
poration  in  California,  under  a  power  a  oonsumeir  cannot  start  snit  in  a 
reserved    by   the  statutes   so    to   do,  state  court  to  test  the  same  question. 
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hydrants.^  Where  a  city  has  entered  into  a  legal  contract  with  a 
water-works  company  for  a  term  of  years,  giving  to  the  latter  the  ex- 
clusive right  to  supply  water,  and  then  the  l^slature  authorizes  the 
city  to  construct  its  own  water-works  in  competition,  and  the  city  is 
about  to  do  so,  the  company  may  file  a  bill  in  equity  to  enjoin  such 
action,  and  such  bill  may  be  filed  in  the  federal  court  on  the  ground 
that  the  city  is  about  to  impair  the  validity  of  the  contract.^ 

An  unreasonable  statutory  reduction  of  the  rates  charged  by  an 
irrigation  company  is  illegal.^ 

Ward  V.  San  D-iego,  etc.  Co.,  79  Fed.  the  original  ordinance  fixed  the  rates 
Rep.  665  (1897).  to  be  charged  for  private  as  well  as 
1  City  of  Danville  v.  Danville,  etc.  for  public  use,  yet  this  will  be  con- 
Co.,  178  111.  299  (1899).  Where  a  strued  as  a  command  and  not  as  a 
city  made  a  grant  to  a  water-works  contract,  and  hence  as  not  preventing 
company  the  prices  to  be  as  agreed  a  subsequent  reduction  by  the  city, 
between  the  company  and  the  con-  Rogers,  etc.  Co.  v.  Fergus,  180  U.  S. 
sumers,  .but  not  to  exceed  certain  624  (1901).  It  is  to  be  noted  that 
rates,  the  city  cannot  thereafter  re-  in  the  two  preceding  cases  four  of 
duce  the  rates  below  such  specified  the  nine  judges  dissented.  A  grant 
rates,  and  a  purchaser  of  the  plant  from  a  city  to  a  water-worlis  company 
at  foreclosure  sale  is  entitled  to  equal  which  fixes  the  rates  to  be  charged 
protection.  Omaha  Water  Co.  v.  City  for  water  does  not  prevent  a  subse- 
o€  Omaha,  147  Fed.  Rep.  1  (1906).  quent  reduction  of  rates  under  a  re- 
Even  though  a  city  has  po-wjer  by  served  right  so  to  do.  A  consumer 
statute  to  contract  with  a  water-  who  agrees  to  take  water,  subject  to 
works  company  for  a  supply  of  water  the  regulations  of  the  company,  is  not 
for  public  and  private  use  for  a  period  thereby  bound  to  pay  the  first-named 
not  exceeding  thirty  years,  and  to  rates.  Rogers,  etc.  Co.  v.  Fergus,  178 
charge  "such  rates  as  may  be  fixed  111.  571   (1899). 

by  ordinance,"  and,  even  though  it  2  Vicksburg,  etc.  Co.  v.  Vicbsburg, 
makes  such  a  contract  specifying  the  185  U.  S.  65  (1902). 
rates  to  be  paid  by  the  city  for  hy-  3  In  fixing  rates  to  be  charged  by 
drants,  yet  if  there  is  nothing  in  the  an  irrigation  company  as  allowed  by 
contract  binding  the  city  not  to  there-  statute,  the  price  which  the  plant 
after  regulate  water  rates,  the  city  brought  on  foreclosure  sale  may  be 
may,  under  a  statute  existing  at  that  taken  into  consideration  in  arriving 
time  giving  the  legislature  the  right  at  the  value  thereof,  as  the  basis  on 
to  regulate  water  rates,  reduce  the  which  the  company  is  entitled  to  a 
rates  charged  by  such  water-works  fair  return  from  its  rates.  San  Diego, 
company  for  public  and  private  use,  etc.  Co.  v.  Jasper,  189  TJ.  S.  439 
especially  where  the  supreme  court  (1903).  A  provision  in  the  charter 
of  the  state  has  held  that  the  city  of  an  irrigation  company  that  water 
had  no  power  to  make  an  irrevocable  rates  may  be  reduced  by  municipal 
contract  for  thirty  years  fixing  water  authorities,  the  reduction  not  to  be 
rates.  Moreover,  the  words  "at  such  such  as  to  pay  less  than  one  and  one- 
rates  as  may  be  fixed  by  ordinance"  half  per  cent,  a  month,  may  bo 
were  construed  as  giving  the  right  to  amended  so  as  to  authorize  a  reduc- 
reduoe  rates  from  time  to  time.  Free-  tlon  which  will  leave  only  six  per 
port,  etc.  Co.  v.  Freeport  City,  180  cent,  per  annum.  Provisions  as  to 
U.  S.  587   (1901).    And  even  though  water  rates  are  strictly  construed  the 
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A  statute  regulating  the  rates  of  a  particular  stockyards  company 
is  unconstitutional  as  denying  it  the  equal  protection  of  the  laws.-^ 

Where  a  state  statute  reduces  bridge  tolls,  a  receiver  of  the  bridge 
cannot  bring  suit  in  the  federal  court  to  enjoin  the  attorney-general 
and  public  prosecutor  of  the  state  from  bringing  suit  to  enforce  such 
reduction  by  criminal  proceedings.^  A  state  has  no  power  to  reduce 
the  tolls  charged  by  an  interstate  bridge  over  a  navigable  stream, 
even  though  the  company  owning  the  bridge  was  incorporated  in  the 
two  states.  Congress  has  exclusive  jurisdiction  over  such  a  bridge 
and  its  tolls.^     A  state  may  regulate  elevator  charges.* 


same  as  provisions  limiting  the  right 
of  taxation.  Stanislaus  County  v. 
San  Joaquin,  etc.  Co.,  192  U.  S.  201 
(1904).  A  reduction  in  irrigation 
water  rates  by  the  municipal  author- 
ities as  allowed  by  statute  is  not  un- 
reasonable, even  though  it  do'es  not 
leave  a  reasonable  income  on  the 
money  invested  where  the  plant  con- 
structed was  much  larger  than  re- 
quired. Boise  City,  etc.  Co.  v.  Clark, 
131  Fed.  Bep.  415  (1904). 

1  Getting  V.  Kansas  City,  etc.  Co., 
183  U.  S.  79  (1901),  reviewing  the 
cases  defining  the  line  between  quasi- 
public  and  private  corporations,  and 
saying  (pp.  104  and  105):  "The  ques- 
tion thus  presented  is  of  profoundest 
significance.  Is  it  true  in  this  coun- 
try that  one  who  by  his  attention 
to  business,  by  his  efforts  to  satisfy 
customers,  by  his  sagacity  in  dis- 
cerning the  probable  courses  of  trade, 
and  by  contributing  of  his  means  to 
bring  trade  into  those  lines,  succeeds 
in  building  up  a  large  and  profitable 
business,  becomes  thereby  a  legiti- 
mate object  of  the  legislative  scalping 
knife?  Having  created  the  facilities 
which  the  many  enjoy,  can  the  many 
turn  around  and  say,  you  are  making 
too  much  out  of  those  facilities,  and 
you  must  divide  with  us  your  profits? 
We  cannot  shut  our  eyes  to  well- 
known  facts.  Kansas  is  an  agricul- 
tural state.  Its  extensive  and  fertile 
prairies  produce  each  year  enormous 
crops  of  corn  and  other  grains.  While 
portions  of  these  crops  are  shipped 
to  mills  to  be  manufactured  into  meal 


and  flour,  it  is  found  by  many  that 
there  is  a  profit  in  feeding  them  to 
stock,  so  that  the  amount  of  stock 
which  is  raised  and  fattened  in  Kan- 
sas is  large,  and  makes  one  of  the 
great  industries  of  the  state.  Now, 
shall  they  whose  interests  are  all 
along  the  line  of  production,  having 
by  virtue  of  their  numerical  majority 
the  control  of  legislation,  be  per- 
mitted to  say  to  one  who  acts  as 
an  intermediary  between  transporta- 
tion and  sale,  that  while  we  permit 
no  interference  with  the  prices  which 
we  put  upon  our  products,  neverthe- 
less we  cut  down  your  charges  for 
intermediate  services;  and  this  Is  not 
because  any  particular  charge  is  un- 
reasonable, but  because  you  are  mak- 
ing by  the  aggregate  of  those  charges 
too  large  a  sum,  and  ought  therefore 
to  divide  with  us." 

2Fitts  V.  McGhee,  172  U.  S.  516 
(1899),  but  see  Ex  parte  Young,  209 
U.  S.  123  (1908),  and  note  4,  p.  3330, 
supra. 

3  Covington,  etc.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  S.  204  (1894).  The 
railroad  commission  cannot  fix  tariff 
charges  beyond  the  limit  of  the  state. 
Merrill  v.  Boston,  etc.  R.  R.,  63  N.  H. 
259  (1884).  A  state  statute  forbid- 
ding railroads  to  charge  more  for  a 
short  haul  than  for  a  long  haul  is 
unconstitutional,  so  far  as  it  applies 
to  hauls  beyond  the  state.  Wabash, 
etc.  Ry.  V.  Illinois,  118  U.  S.  557 
(1886). 

4  Brass  v.  North  Dakota,  153  U.  S, 
391    (1894). 
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The  statute  of  184Y  in  New  Hampshire  to  the  effect  that,  when 
the  net  receipts  of  any  railroad  corporation  exceed  the  average  of 
ten  per  cent,  on  its  expenditures,  from  the  commencement  of  its  oper- 
ations, the  excess  shall  be  paid  to  the  state,  is  constitutional  and  may 
be  enforced,  and  such  excess  may  be  collected  by  suit  by  the  state.' 

§  903.  A  raUroad  Tnust  operate  its  line,  and  for  refusal  to  do  so 
is  liable  to  indictment,  mandamus,  injunction,  or  forfeiture  offran- 
chises.-^A  state  may  require  a  railroad  to  construct  its  line  in  ac- 
cordance with  its  charter  and  may  enjoin  it  from  abandoning  a  part 
of  its  line,  and  the  decision  of  the  highest  court  in  that  state  con- 
etruing  the  statute  will  not  be  reviewed  by  the  supreme  court  of  the 
United  States.^  The  usual  remedy  of  the  state  to  compel  a  railroad 
to  operate  any  portion  of  its  line  which  the  railroad  has  ceased  to  use 
is  a  mandamus.^    But  mandamus  does  not  lie  to  compel  a  railroad 


1  State  V.  Manchester,  etc.  R.  R.,  69 
N.  H.  35  (1897).  The  statute  of  limi- 
tations tuns  against  the  claim  of  a 
state  for  a  proportion  of  the  profits 
of  a  canal  which  the  original  grant 
to  the  canal  created.  State  v.  Port- 
land, etc.  Co.,  95  Pac.  Rep.  722  (Ore. 
1908).  Under  the  New  Hampshire 
statute  of  1844  to  the  effect  that  the 
state  should  be  entitled  to  the  net 
profits  of  railroads  in  excess  of  ten 
per  cent,  per  annum  on  the  Inoney 
invested  by  the  stockholders,  the  state 
must  do  more  than  prove  that  more 
than  ten  per  cent,  dividends  have 
been  paid  to  the  stockholders.  The 
state  must  prove  that  the  excess  came 
from  the  earnings  of  the  road  and 
was  not  a  division  of  the  capital  or 
derived  from  some  source  other  than 
tolls  paid  by  the  public.  State  v. 
Manchester,  etc.  R.  R.,  48  Atl.  Rep. 
1103  (N.  H.  1901).  A  provision  in 
a  railroad  charter  that  the  city  may 
regulate  tolls  so  that  only  a  certain 
amount  of  profits  shall  go  to  the 
stockholders,  and  the  surplus  shall 
be  paid  to  the  city,  does  not  give  the 
state  the  right  to  the  surplus,  unless 
the  state  demanded  the  same,  and 
where  the  company  surrendered  the 
charter  and  accepted  a  new  one  with- 
out such  provision,  the  state  has  no 
cause  of  action  for  past  profits.  Terre 
Haute,    etc.    R.    R.    v.    Indiana,    194 
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U.  S.  579  (1904),  rev'g  65  N.  E.  Rep. 
401  (Ind.  1902).  Where  by  statute 
a  city  is  entitled  to  a  percentage  of 
a  railroad  company's  net  income 
from  passenger  traffic,  the  railroad 
cannot  deduct  its  general  expenses 
and  damages  to  property,  nor  inter- 
est on  money  used  in  construction 
in  arriving  at  the  net  income.  City 
of  New  York  v.  Manhattan  Ry.  Co., 
119  N.  Y.  App.  Div.  240  (1907).  For 
a  case  where  a  gas  company  was  pre- 
cluded by  its  charter  from  paying 
dividends  in  excess  of  a  certain  rate, 
fixed  by  a  sliding  scale,  dependent 
upon  the  price  charged  for  gas,  see 
Attorney-General  v.  Ashton,  etc.  Co., 
[1904]  2  Ch.  621. 

2  Mobile,  etc.  R.  R.  Co.  v.  Missis- 
sippi, 210  U.  S.  187  (1908). 

3  A  "strike"  among  the  employees 
is  no  defense.  People  v.  New  York, 
etc.  R.  R.,  28  Hun,  543,  553,  558 
(1883).  Where  a  shipper  has  been 
damaged  by  a  delay  caused  by  a 
strike,  he  has  an  action  for  such 
damage.  Blackstock  v.  New  York,  etc. 
R.  R.,  20  N.  Y.  48  (1859).  But  where 
the  delay  is  caused,  not  by  the  in- 
ability of  the  company  to  procure 
men  to  operate  its  road,  but  by  the 
violence  of  others  who,  by  striking, 
have  severed  their  connection  there- 
with, the  company  can  only  be  held 
to  the  exercise  of  due  care  and  dili- 
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to  operate  a  line  where  it  accommodates  all  the  traffic  by  another  line 

gence  to  guard  against  delay,  and  to  may  not  and  should  not  be  enforced 
forward  the  goods  to  their  destina-  by  mandamus  if  it  has  in  fact  been 
tion.  Geismer  v.  Lake  Shore,  etc.  violated."  The  state  may  enjoin  a 
R.  R.,  102  N.  Y.  563  (1886);  Pitts-  railroad  from  taking  up  its  tracks, 
burgh,  etc.  R.  R.  v.  Hazen,  84  111.  36  Stat©  v.  Dodge  City,  etc.  Ry.,  53  Kan. 
(1876);  Pittsburgh,  etc.  Ry.  v.  Hoi-  377  (1894).  But  the  court  may  re- 
lowell,  65  Ind.  188  (1879);  Indian-  fuse  to  compel  the  company  to  relay 
apolis,  etc.  R.  R.  v.  Juntgen,  10  111.  tracks.  State  v.  Dodge  City,  etc.  Ry., 
App.  295  (1881);  Lake  Shore,  etc.  R.  53  Kan.  377  (1894).  Mandamus  lies 
R.  V.  Bennett,  89  Ind'.  457  (1883).  Yet  at  the  instance  of  a  state  to  compel 
even  "the  fact  that  the  operation  of  a  street  railroad  to  operate  its  entire 
the  road  is  unprofitable  furnishes  no  road  and  also  such  other  street  rail- 
excuse  whatever  for  the  failure  to  ways  as  it  has  legally  acquired,  and 
comply  with  the  conditions  of  [a  even  though  one  portion  of  its  road 
land]  grant,  and  the  state  may  com-  is  not  operated  because  the  company 
pel  a  compliance  with  the  terms  of  cannot  agree  with  a  municipality  as 
the  contract  by  mandamus  br  other  to  the  use  and  repair  of  a  bridge, 
appropriate  remedy."  State  v.  Sioux  nevertheless  the  company  must  oper- 
City,  etc.  R.  R.,  7  Neb.  357,  374  ate  such  unconnected  end  by  itself. 
(1878).  A  i>eremptory  mandamus  Bridgeton  v.  Bridgeton,  etc.  Co.,  43 
was  granted  to  compel  a  railroad  com-  Atl.  Rep.  715  (N.  J.  1899).  Mandamus 
pany  to  operate  a  terminal  bridge  as  lies  to  compel  a  street  car  company 
an  integral  portion  of  its  "one  con-  to  operate  its  lines.  State  v.  Sl>okane, 
tinuous  line,"  instead  of  employing  a  etc.  Ry.,  19  Wash.  518  (1898).  Man- 
bridge-transfer  device,  to  the  great  damus  does  not  lie  to  compel  a  street 
public  inconvenience.  XJ.  S.  v.  Union  railway  to  operate  a  particular  line, 
Pac.  R.  R.,  4  Dill.  479  ( 1875 ) ;  s.  c,  there  being  no  specific  provision   in 

28  Fed.  Cas.  345;  affirmed  sui  nom.  the  charter  to  that  effect.  San  An- 
Union  Pac.  R.  R.  v.  Hall,  91  TJ.  S.  tonio,  etc.  Ry.  v.  State,  90  Tex.  520 
343  (1875).  The  state  will  employ  (1897).  For  an  article  on  mantJomits 
a  mandamus  to  compel  a  railroad  com-  to  compel  corporations  to  perform 
pany  to  continue  the  operation  of  a  their  duties,  see  45  Cent.  L.  J.  278. 
part  of  its  line  which  it  is  under  ille-  In  an  old  English  case,  a  tramroad 
gal  contract  to  discontinue,  the  con-  having  been  put  in  operation  by  an  in- 
Bideration  of  said  contract  being  a  oorporated  company,  and  subsequent- 
mutual  agreement  to  prevent  competi-  ly,  to  benefit  special  interests,  torn 
tion.     State  v.   Hartford,  etc.  R.  R.,  up,  it  was  held  that,  while  the  ordi- 

29  Conn.  538  (1861).  The  remedy  nary  remedy  would  be  indictment, 
in  case  of  abandonment  of  a  part  of  yet  the  more  perfect  remedy  of  man- 
the  line  is  by  mandamus,  indictment,  dam,us  would  issue  to  compel  the 
or  by  the  state,  by  proceedings  to  an-  relaying  of  the  tram-plates.  King  v. 
nul  the  corporation.  People  v.  Al-  Severn,  etc.  Ry.,  2  B.  &  Aid.  646 
bany,  etc.  R.  R.,  24  N.  Y.  261  (1862).  (1819).  Mandamus  lies  to  compel  a 
In  Union  Pac.  Ry.  v.  United  States,  road  to  run  all  its  trains  to  a  town 
59  Fed.  Rep.  813,  833  (1894),  where  specified  in  its  route,  the  road  having 
a  bill  in  equity  had  been  filed  by  the  changed  its  main  line  and  having  re- 
government  to  set  aside  an  alleged  sorted  to  a  branch  line  for  that  town, 
illegal  lease,  the  court  said,  speaking  People  v.  Louisville,  etc.  R.  R.,  120 
of  the  duty  of  the  lessor  to  continue  111.  48  (1887).  "Where  a  railroad 
to  operate  the  telegraph:  "We  know  ceases  to  stop  its  trains  at  a  flourish- 
of  no  reason  why  this  precise  duty  ing  town,  the  county  seat  and  largest 
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owned  by  it.^  It  has  been  held  that  a  private  individual  may  enforce 
this  obligation  of  a  railroad  by  mandamus  ^  or  injunction.^  The  court 
may  authorize  its  receiver  to  dismantle  a  railroad  and  sell  the  ma- 
terials where  it  has  been  and  would  have  to  be  operated  at  a  loss, 
there  being  no  statute  requiring  such  operation.*  In  England  it  has 
been  held  that  a  railroad  company  need  not  continue  to  operate  its 
road  unless  the  statutes  so  prescribe.*  The  remedy  of  forfeiture  of 
the  charter  is  considered  elsewhere.® 

§  904.  Maindamnis  to  compel  a  railroad  to  build  its  road,  operate 
more  trains,  stop  at  depots,  erect  stations,  etc.  — Strikes — Forfeit- 
ure for  failure  to  complete  the  road. — Theoretically  the  right  to 


place  in  the  county,  but  stops  four 
miles  away  in  order  to  build  up  a 
speculative  town,  the  court  will  order 
the  railroad  to  stop  its  trains  at  the 
old  station.  NiOTthern  Pac.  R.  R.  v. 
Territory,  3  Wash.  T.  303  (1887). 
Neither  a  railroad  nor  a  receiver  in 
the  absence  of  a  contract  can  be  com- 
pelled to  maintain  and  operate  a  spur 
track  for  the  use  of  private  parties 
in  shipments.  Mercantile  Trust  Co. 
V.  Columbus,  S.  &  H.  R.  R.,  90  Fed. 
Rep.  148  (1898). 

1  People  V.  Rome,  etc.  R.  R.,  103 
N.  Y.  95    (1886). 

2  A  private  individual  may  sue  for 
a  mandamus  to  compel  a  railroad  to 
operate  its  road.  People  v.  Colorado, 
etc.  R.  R.,  42  Fed.  Rep.  638  (1890). 
In  a  suit  by  a  taxpayer  to  compel  a 
non-resident  lessee  of  a  railroad  built 
by  municipal  aid  to  continue  the  use 
of  an  old  track,  the  lessor  domestic 
company  is  a  necessary  party.  Hence 
no  removal  to  United  States  court. 
Chicago,  etc.  Ry.  v.  Crane,  113  U.  S. 
424  (1885). 

3  A  lessor  of  a  railroad,  the  lease 
providing  for  dividends  on  the  les- 
sor's capital  stock,  may  enjoin  the 
lessee  from  discontiuing  the  operation 
of  the  railroad  where  such  discontinu- 
ance would  subject  the  charter  of  the 
former  to  forfeiture.  Such  injunc- 
tion may  also  run  against  the  pur- 
chaser of  the  lease  from  the  lessee 
who  has  agreed  to  abide  by  the  terms 
thereof.  Southern  Ry.  v.  Franklin, 
etc.    R.   R.,   96   Va.    693    (1899).     A 
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shipper  who  is  served  by  a  switch 
running  over  private  property  cannot 
complain  that  the  railroad  has  sold 
the  switch  to  the  owner  of  the  pri- 
vate property  and  that  the  latter  does 
not  allow  the  railroad  to  serve  the 
shipper  by  such  switch.  Bedford- 
Bowling,  etc.  Co.  V.  Oman,  134  Fed. 
Rep.  441   (1904). 

4  Jack  V.  Williams,  113  Fed.  Rep. 
823  (1902).  Where  a  worthless  rail- 
road has  been  dismantled  by  the  re- 
ceiver and  the  rails  and  rolling-stock 
sold,  a  purchaser  at  foreclosure  sale 
cannot  be  required  by  the  state  to 
reconstruct  and  operate  the  road. 
State  V.  Jack,  145  Fed.  Rep.  281 
(1906).  The  attorney-general  of»the 
state  may  file  a  bill  in  the  state  court 
to  enjoin  a  federal  receiver  from  tear- 
ing up  a  railroad  in  accordance  with 
an  order  of  the  federal  court.  In  re 
Attorney-CJeneral,  88  N.  W.  Rep.  912 
(Wis.  1902).  A  court  may  authorize 
a  receiver  in  a  railroad  foreclosure 
suit  to  stop  the  operation  of  unprofit- 
able parts  of  a  railroad  and  to  tear 
up  the  tracks  and  sell  the  same,  and 
the  state  court  cannot  enjoin  the  re- 
ceiver from  so  doing,  and  if  the  state 
district  attorney  and  sheriff  interfere 
with  the  receiver  they  are  guilty  of 
contempt  of  court.  Royal  Trust  Co. 
V.  Washburn,  etc.  Ry.,  113  Fed.  Rep. 
531  (1901) ;  modified  in  13»  Fed.  Rep. 
865.    See  also  §  872,  supra. 

5  Reg.  V.  Great  Western  Ry.,  69  L. 
T.  Rep.  572   (1893). 

6  See  ch.  XXXVIII,  supra.    • 


OH.  LUI.] 


STEAM  EAILROADS. 


[§  904. 


enforce  all  these  duties  by  mandamus  exists,  but  practically  the  courts 
are  conservative  in  their  application  of  this  remedy.^   Mandamus  does 


1  Mandamus  lies  to  compel  a  rail- 
road to  build  a  bridge  as  required  by 
its  charter.  People  v.  Boston,  etc.  R. 
R.,  70  N.  Y.  569  (1877) ;  State  v.  Rail- 
road Co.,  9  Rich.  L.  (S.  C.)  247 
(1856) ;  to  deliver  grain  at  any  ele- 
vator, Chicago,  etc.  Ry.  v.  People,  56 
111.  365  (1870) ;  to  run  daily  trains, 
Re  Brunswick,  etc.  Ry.,  1  Pugs.  &  B. 
(N.  B.)  667  (1878);  and  to  erect 
stations,  Commonwealth  v.  Eastern 
R.  R.,  103  Mass.  254  (1869).  Contra, 
People  V.  New  York,  etc.  R.  R.,  104 
N.  Y.  58  (1887).  Under  the  English 
statute  an  individual  cannot  sue  out 
an  injunction  to  compel  a  railroad 
company  to  run  through  trains  where 
public  convenience  is  already  suffi- 
ciently served.  Be  Barret,  1  C.  B. 
(N.  S.)  423  (1857).  That  at  com- 
mon law  a  carrier  is  under  no  obliga- 
tion to  provide  depots  for  passengers 
and  freight,  but  that  such  obligation 
may  be  imposed  by  statute,  see  People 
V.  New  York,  etc.  R.  R.,  104  N.  Y.  58 
(1887).  And  cf.  Caterham  v.  London, 
etc.  Co.,  1  C.  B.  (N.  S.)  410  (1S57); 
State  V.  New  Haven,  etc.  Co.,  37  Conn. 
153  (1870).  Mandamus  not  granted 
to  compel  a  railroad  to  establish  a 
new  station.  People  v.  Chicago,  etc. 
R.  R.,  130  111.  175  (1889).  Mandamus 
will  not  be  granted  to  compel  a  rail- 
road to  stop  its  trains  at  a  statioa 
where  there  is  no  specific  duty  im- 
posed by  statute  to  do  so,  and  where 
the  trains  stop  at  a  station  near  by, 
even  though  the  near-by  station  was 
located  on  the  company's  land  in  or- 
der to  build  it  up  at  the  expense  of 
the  old  town.  The  residents  of  the 
old  town  had  mostly  moved  into  the 
new,  and  the  county  seat  was  also 
removed.  Northern  Pac.  R.  R.  v.  Dus- 
tin,  142  U.  S.  492  (1892).  A  railroad 
engaged  in  carrying  live-stock  must 
furnish  suitable  facilities  for  receiv- 
ing and  shipping  the  stock,  and  pro- 
vide suitable  yards.     Covington,  etc. 


Co.  V.  Keith,  139  U.  S.  128  (1891). 
Mandamus  does  not  lie  to  compel  a 
railroad  to  do  a  particular  act  except 
where  by  statute  there  is  a  specific 
legal  duty  on  its  part  to  do  that  act 
and  clear  proof  of  a  breach  of  the 
duty.  People  v.  Brooklyn,  etc.  R.  R., 
172  N.  Y.  90  (1902),  applying  the 
above  rule  to  a  mandamus  to  compel 
the  railroad  company  to  restore  a  con- 
tinuous-train service  at  a  specified 
station.  Mandamus  does,  not  lie  to 
compel  a  railroad  to  increase  the 
number  of  its  trains,  unless  the  stat- 
ute prescribes  a  larger  number— par- 
ticularly so  where  the  road  is  profit- 
less. Ohio,  etc.  Ry.  ■;;.  People,  120  111. 
200  (1887).  A  railroad  may  be  com- 
pelled by  mandamus  to  operate  pas- 
senger trains  separate  from  freight 
trains.  People,  etc.  v.  St.  Louis,  etc. 
R.  R.,  176  111.  512  (1898).  Mandamus 
lies  at  the  instance  of  a  passenger  to 
compel  a  street  railway  to  give  trans- 
fers, in  accordance  with  the  contract 
between  the  company  and  the  city. 
Richmond,  etc.  Co.  v.  Brown,  97  Va. 
26  (1899).  Mandamus  will  not  issue 
to  compel  a  railroad  to  run  through 
cars,  as  it  has  been  accustomed  to  do, 
instead  of  having  the  passengers 
change  cars.  People  v.  Brooklyn,  etc. 
R.  R.,  69  N.  Y.  App.  Div.  549  (1902). 
Mandamus  lies  at  the  instance  of  a 
telegraph  company  to  compel  a  rail- 
road company  to  distribute  telegraph 
material  along  the  railroad  right  of 
way,  where  such  railroad  company 
does  the  same  for  another  telegraph 
company,  and  a  contract  between  such 
latter  company  and  the  railroad  com- 
pany, by  which  the  railroad  company 
agrees  not  to  render  this  service  to 
any  competing  telegraph  company,  is 
illegal  and  void.  Cumberland,  etc. 
Tel.  Co.  V.  Morgan's,  etc.  R.  R.,  51 
La.  Ann.  29  (1899).  The  character 
and  duties  of  a  railroad  company  own- 
ing a  belt  line  or  connecting  tracks 
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not  lie  to  compel  a  railroad  company  to  maintain  one  terminal  when 
the  same  business  can  be  done  through  another  terminal,  and  has 
been  done  through  the  former  terminal  at  a  loss.^  Mandamus  does 
not  lie  at  the  instance  of  a  town  to  compel  a  railroad  company  to  es- 
tablish a  depot  at  a  particular  point  according  to  a  contract.  Not  only 
is  such  a  contract  illegal,  but  mandamus  in  such  a  case  will  lie  only 
at  the  instance  of  the  state.^ 

The  action  of  a  state  railroad  commission  in  ordering  a  railroad 
in  the  state  to  make  a  reasonable  connection  with  another  railroad 
by  running  an  additional  train  is  not  a  denial  of  due  process  of  law 
or  a  deprivation  of  the  equal  protection  of  the  law,  or  a  taking  of 
property  without  compensation.* 

A  railroad  company  cannot  build  part  of  its  line  and,  abandon  the 
idea  of  building  the  rest.*    The  remedy  of  forfeiture  of  charter  and 

between  various  railroads  running  4  Cohen  v.  "Wilkinson,  12  Beav.  125 
Into  a  city  were  discussed  in  Texas,  (1849).  But  in  State  v.  Southern 
etc.  R.  R.  V.  Gulf,  etc.  Ry.,  54  S.  W.  Minn.  R.  R.,  18  Minn.  40  (1871),  it 
Rep.  1031  (Tex.  1899).  Even  though  has  been  held  that,  upon  a  proper 
a  railroad  company  occiipying  the  interpretation  of  all  the  acts  in  ques- 
streets  commits  a  breach  of  the  con-  tion,  mandamus  would  not  issue  to 
tract  between  the  company  and  the  compel  a  company  to  finish  its  road 
city,  under  which  contract  the  tracks  to  a  certain  point  named  in  such  acts, 
were  laid,  yet  the  remedy  of  the  city  Cf.  §  638,  note,  supra.  Where  a  rail- 
is  not  a  resolution  forfeiting  the  road  company  mortgages  such  part 
rights  of  the  company  and  instruct-  of  its  road  as  is  completed,  and  the 
ing  the  city  ofllcers  to  take  forcible  mortgage  is  foreclosed,  the  purchasers 
possession  of  the  street  and  remove  are  not  bound  to  go  on  and  complete 
the  tracks.  Such  action  is  a  taking  the  road.  Failure  on  their  part  to 
of  the  railroad  property  without  due  complete  it  is  no  defense  to  an  action 
process  of  law  and  may  be  enjoined  on  a  subscription.  Chartiers  Ry.  v. 
jn  the  federal  courts.  A  subsequent  Hodgens,  85  Pa.  St.  501  (1877).  A 
suit  brought  in  the  federal  court  by  railroad  has  no  right  to  wilfully  aban- 
the  city  to  enforce  such  ordinance  don  any  part  of  its  charter  route, 
will  be  enjoined.  Iron  Mountain  R.  even  though  the  statute  requires  the 
R.  V.  City  of  Memphis,  96  Fed.  Rep.  company  to  build  its  road  within  ten 
113  (1899).  A  state  may  maintain  a  years,  but  allows  it  to  operate  such 
suit  for  an  injunction  against  an  ele-  portion  as  is  pot  then  built.  Kansas 
vator  company  using  all  its  capacity  City,  etc.  Ry.  v.  Davis,  197  Mo.  669 
for  the  benefit  of  its  stockholders,  (1906).  An  obligation  of  a  street 
where  the  objection  is  not  raised  that  railway  company  to  complete  its  line, 
there  is  an  adequate  remedy  at  law.  as  specified  in  the  charter,  continues, 
Central   Elevator  Co.   v.  People,   174  even  though  it  consolidates  with  an- 


111.  203   (1898). 


other    company.      Kent    v.    Common 


1  Sherwood  v.  Atlantic,  etc.  R.  R.,  94    Council,    94    N.     Y.    App.    Div.    522 


Va.    291    (1897). 

2  Florida,  etc.  Co.  v.  State,  31  Fla. 
482    (1893). 


(1904).  A  state  may  require  a  rail- 
road to  construct  its  line  in  accord- 
ance with  its  charter  and  may  enjoin 


3  Atlantic,  etc.  R.  R.  v.  North  Caro-    it  from  abandoning  a  part  of  its  line, 
lina,  etc.,  206  U.  S.   (1907).  and  the  decision  of  the  highest  court 
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franchises  for  failure  to  complete  the  line,  or  to  complete  it  within 
a  specified  time,  or  for  refusal  or  neglect  to  operate  a  portion  or  all 
of  the  line,  is  considered  elsewhere.^  The  remedy  by  indictment  ap- 
plies in  some  cases.^ 

It  is  a  criminal  conspiracy,  under  the  statutes  of  the  United  States, 
for  the  employees  of  a  railroad  company  to  combine  to  refuse  to 
handle  interstate  freight.  The  employees  may  stop  work,  but  can- 
not discriminate  as  to  the  freight  which  they  handle.*  It  is  con- 
tempt of  court  for  "strikers"  to  prevent  employees  of  the  receiver 
from  working.*  The  court  will  punish  for  contempt  of  court  a  vio- 
lation of  its  injunction  against  strikers  interfering  with  railroad 
traffic.^     The  employees  of  a  receiver  may  apply  to  the  court  to  rem- 


in  that  state  construing  the  statute  and  the  employees,  but  the  court  will 
will  not  be  reviewed  by  the  supreme  not  tolerate  a  rule  of  the  "Brother- 
court   of  the  United   States.     Mobile,    hood  of  Locomotive  Engineers"  which 


etc.  R.  R.  Co.  V.  Mississippi,  210  TJ. 
S.  187  (1908). 

1  See  ch.  XXXVIII,  supra. 

2  Commonwealth  v.  New  Bedford 
Bridge,  68  Mass.  339  (1854);  Boston, 
etc.  R.  R.  V.  State,  32  N.  H.  215  (1855). 


prevents  employees  from  handling 
freight  from  other  roads  with  which 
the  Brotherhood  is  in  conflict.  Water- 
house  V.  Comer,  55  Fed.  Rep.  149 
(1893).  For  various  cases  decided 
in  1894  relative  to  strikers  and  rail- 


3  Toledo,   etc.  Ry.  v.   Pennsylvania    roads,  see  the  following,  reported  in 


Co.,  54  Fed.  Rep.  730  (1893).  A  man- 
datory injunction  will  issue.  Toledo, 
etc.  Ry.  V.  Pennsylvania  Co.,  54  Fed. 
Rep.  746  (1893). 

4  Seoord  v.  Toledo,  etc.  Ry.,  7  Biss. 
513    (1877);    s.  c,   21   Fed.   Cas.   968, 


62  Fed.  Rep.:  Booth  v.  Brown,  p. 
794;  Southern  Cal.  Ry.  v.  Rutherford, 
p.  796;  United  States  v.  Clune,  p.  798; 
United  States  v.  Elliott,  p.  801; 
Thomas  v.  Cincinnati,  etc.  Ry.,  p.  803; 
United     States     v.     Agler,     p.     824; 


where     the     court     committed     one  Charges   and    Instructions   to    Grand 

striker  to  jail  for  four  months  and  Juries,  pp.  828-847;  also  United  States 

another    for   two   months,   and   then  v.    Debs,    63    Fed.   Rep.    436;    United 

subsequently     released     them.        To  States   D.   Elliott,    64   Fed.   Rep.    27; 

same  effect.  King  v.  Ohio,  etc.  Ry.,  7  United  States  v.  Debs,  64  Fed.  Rep. 

Biss.  529    (1877);    s.  c,  14  Fed.  Cas.  724. 


539.  In  Re  Higgins,  27  Fed.  Rep.  443 
(1886),  the  court  committed  to  Jail, 
for    terms   ranging   from    fifteen    to 


5  Lake  Erie,  etc.  Ry.  v.  Bailey,  61 
Fed.  Rep.  494  (1893).  The  habeas 
corpus  case  in  the  supreme  court  of 


ninety  days,  several  strikers  who  the  United  States,  growing  out  of  the 
threatened  other  employees,  stoned  decision  of  the  lower  court  in  To- 
the  cars,  and  otherwise  interfered  ledo,  etc.  Ry.  v.  Pennsylvania  Co.,  54 
with  property  in  the  hands  of  the  Fed.  Rep.  730  (1893),  is  reported  in 
court.  The  court  will  punish  strik-  Re  Leunon,  150  U.  S.  393  (1893),  the 
ers  who  by  threats  and  Intimidation  case  being  relative  to  the  right  of 
interfere  with  the  operation  of  the  the  court  to  enjoin  a  strike  on  an 
road  by  the  receiver.  Re  Doolittle,  interstate  railroad.  In  Farmers'  L. 
23  Fed.  Rep.  544  (1885);  U.  S.  v..  &  T.  Co,  v.  Northern  Pac.  R.  R.,  60 
Kane,  23.  Fed.  Rep.  748  (1885).  A  Fed.  Rep.  803  (1894),  the  court  en- 
court  may  direct  its  receiver  to  ad-  joined  the  executive  heads  of  various 
just  differences  between  the  receiver  organizations  of  employees  of  a  rail- 
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edy  grievances  which  they  have  against  the  receiver  as  to  their  wages. 
The  court  will  not  determine  the  rate  of  wages,  but  if  the  court  is 
satisfied  th^t  the  receiver  is  wrong,  a  new  receiver  will  be  appointed.^ 
A  railroad  company  cannot  enjoin  its  employees  from  striking  and 
persuading  other  employees  to  strike,  even  though  the  United  States 
mails  are  thereby  delayed  and  interstate  commerce  interfered  with, 
and  even  though  the  object  of  the  strike  is  to  compel  the  railroad  to 
employ  only  members  of  union  organizations,  no  violence  being  in- 
volved.^ But  an  injunction  lies  at  the  instance  of  an  employer  to 
restrain  the  employees  from  intimidating  other  persons  entering  the 
employ  of  the  former.^  A  workman  who  has  been  discharged  by  nis 
employer  at  the  instance  of  a  delegate  of  a  workmen's  organization, 
because  he,  the  workman,  had  at  a  previous  time  done  work  other 
than  that  which  was  his  regular  trade,  cannot  hold  the  delegate  liable 
in  damages,  even  though  the  discharge  was  caused  by  threats  of  the 
delegate  to  the  employer  that  unless  the  discharge  was  made  all  the 
men  would  quit  work.* 

§  905.  Eminent  domain— Railroads  may  be  authorized  by  the 
state  to  exercise  the  state's  power  of  eminent  domain— When  and 
what  property  may  be  taken — Remedies  as  to  land  occupied  with- 
out condemnation. — The  power  to  exercise  the  right  of  eminent 
domain  may  be  delegated  by  the  state  through  its  legislature  to  pri- 
vate corporations.®     Statutes  delegating  to  corporations  the  power 

road  in  the  hands  of  the  court's  re-  5  Beekman  v.  Saratoga,  etc.  R.  R.,  3 
ceiver  from  ordering  a  strike.  A  Paige,  45,  73  (1831);  Wi'.lson  i;.  Black- 
court  of  equity  cannot  enjoin  em-  Bird  Creek  M.  Co.,  2  Pet.  251  (1829); 
ployees  from  stopping  work.  Arthur  Rensselaer,  etc.  R.  R.  v.  Davis, 
V.  Oakes,  63  Fed.  R:p.  310  (1894),  43  N.  Y.  137  (1870);  New  York,  etc. 
rev'g  Farmers'  L.  &  T.  Co.  v.  Nor-  R.  R.  v.  Kip,  46  N.  Y.  546  (1871); 
thern  Pac.  R.  R.,  60  Fed'.  Rep.  803.  Kramer   v.    Cleveland,    etc.    R.    R.,    5 

1  Continental  Trust  Co.  v.  Toledo,  Ohio  St.  146  (1855);  Buffalo,  etc.  R. 
etc.  R.  R.,  59  Fed.  Rep.  514  (1894).  R.  v.  Brainard,  9  N.  Y.  100    (1853); 

2  Wabash  R.  R.  v.  Hannahan,  121  Re  Buffalo,  68  N.  Y.  167  (1877).  The 
Fed.  Rep.   563    (1903).  legislature   may   change   charter   pro- 

3  United  States  v.  Haggerty,  116  visions  as  to  the  method  of  exercis- 
Fed.  Rep.  510  (1902).  In  a  suit  by  ing  the  power  of  eminent  domain, 
a  trustee  to  enjoin  strikers  from  in-  Mississippi  Ry.  v.  McDonald,  12  Heisk. 
timidatlon,  jeopardizing  the  property,  (Tenn.)  54  (1873);  Chattaroi  Ry.  v. 
a  request  to  the  corporation  to  bring  Kinner,.81  Ky.  221  (1883).  Where  a 
such  suit,  and  its  refusal,  must  be  company  has  a  charter  granted  when 
alleged,  and  the  corporatiQn  is  a  nee-  the  state  constitution  allowed  prop- 
essary  party  defendant.  Illinois,  etc.  erty  to  be  taken  and  compensation 
Bank  v.  Minton,  120  Fed.  Rep.  187  made  afterwards,  a  change  in  the  con- 
(1902).  stitution  does  not  take  away  the  com- 

4  Allen  V.  Flood,  [1898]  A.  C.  1  pany's  right  under  the  first  oonstitu- 
Cf.   Curran   v.   Galen,   152    N.   Y.   33    tion.    Lehigh  Valley  R.  R.  v.  McFar- 

(1897).    See  also  p.  1357,  supra,  Ian,  31  N,  J.  Eq.  706  (1879). 
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to  exercise  the  right  of  eminent  domain,  being  in  derogation  of  the 
rights  of  private  owners,  are  to  be  strictly  construed';  they  cannot 
be  extended  by  implication,  unless  such  extension  is  necessary  to  carry 
out  the  intention  of  the  legislature.^ 

The  nature  of  this  extraordinary  power  of  eminent  domain  is 
shown  by  the  fact  that  unless  there  is  a  statute  expressly  authorizing 
the  taxation  of  real  estate  acquired  by  a  water-works  company  under 
the  power  of  eminent  domain,  or  by  purchase  in  lieu  thereof,  it  can- 
not be  taxed.^  A  corporation  can  appropriate  by  the  right  of  emi- 
nent domain  such  property  only  as  is  necessary  for  the  purpose  for 
which  it  is  authorized  to  take.*     A  state  may  enact  a  statute  author- 

1  New  York,   etc.   R.  R.  v.  Kip,   46  ney,  73   N.   H.   431    (1905).     The   de- 

N.  Y.  546   (1871);  Rensselaer,  etc.  R.  fense  may   be   set  up   that  the   com- 

R.   V.   Davis,    43    N.   Y.    137  .  (1870);  pany's  time  to  complete  its  road  has 

Bonaparte   i'.    Camden,    etc.   R.   R.,   3  expired.     Atlantic,    etc.   R.    R.   v.   St. 

Fed.    Cas.    821    (1830);    Browning   v.  Louis,   66  Mo.   228    (1877).     See  also 

Camden,  etc.   R.   R.,   4   N.   J.   Bq.    47  §§  637,   638,   supra,  and  Klnston,   etc 

(1837);   Stevens  v.  Erie  Ry.,  21  N.  J.  R.  R.  v.  Stroud,  43  S.  E.  Rep.  913   (N. 

Eq.   259    (1871),   holding  that   power  C.  1903). 

to  construct  a  railroad  along  a  river  2  Milford,  etc.  Co.  v.  Town  of  Hop- 
does  not  authorize  building  it  in  or  kinton,  78  N.  E.  Rep.  451  (Mass. 
upon  the  river;   Cleveland,  etc.  R.  R.  1906). 

V.  Speer,  56  Pa.  St.  325  (1867).  Com-  3  Hill  v.  Western  Vermont  R.  R.,  32 
pare  Locks  and  Canals  v.  Nashua,  Vt.  68  (1859),  holding  that  a  railroad 
etc.  R.  R.,  104  Mass.  1  (1870) ;  Van  could  not  take  more  land  than  was 
Wickle  V.  Camden,  etc.  R.  R.,  14  N.  necessary  for  its  use;  Lance's  Appeal, 
J.  L.  162  (1833);  Doughty  v.  Somer-  55  Pa.  St.  16  (1867);  Glesy  v.  Cin- 
ville,  etc.  R.  R.,  21  N.  J.  L.  442  cinnati,  etc.  R.  R.,  4  Ohio  St.  308 
(1848);  State  v.  Jersey  City,  25  N.  J.  (1854);  Oregon  Cascade  R.  R.  v 
L.  309  (1855);  Zack  v.  Pennsylvania  Baily,  3  Oreg.  164  (1869);  Rensselaer, 
R.  R.,  25  Pa.  St.  394  (1855);  Cur-  etc.  R.  R.  v.  Davis,  43  N.  Y.  137 
Tier  ».  Marietta,  etc.  R.  R.,  11  Ohio  (1870),  holding  that  the  taking  of 
St.  228  (1860);  Lackland  v.  North  land  for  the  purpose  of  speculation 
Missouri  R.  R.,  31  Mo.  180  (1860);  or  sale,  or  to  prevent  interference  by 
Commonwealth  v.  Erie,  etc.  R.  R.,  27  competing  lines,  or  in  aid  of  a  col- 
Pa.  St.  339  (1856).  In  this  case,  lateral  line,  is  not  lawful.  May  take 
where  a  company  built  and  was  oper-  for  necessary  use  in  the  immediate 
ating  its  road  in  a  place  where  it  future.  Re  Staten  Island  R.  T.  Co., 
was  not  authorized  so  to  do  by  its  103  N.  Y.  251  (1886).  A  railroad  may 
charter,  an  injunction  was  refused,  at  any  time  condemn  land  for  work- 
but  a  decree  was  given  requiring  a  shops.  Chicago,  etc.  R.  R.  v.  Wilson, 
relocation  and  reconstruction;  Gilmer  17  111.  123  (1855);  Lodge  v.  Philadel- 
V.  Lime,  etc.  Co.,  19  Cal.  47  (1861);  phia,  etc.  R.  R.,  8  Phila.  345  (1871), 
Lance's  Appeal,  55  Pa.  St.  16  (1867).  holding  that  ground  may  be  taken 
A  power  given  by  statute  to  street  for  the  deposit  of  waste  earth.  Land 
railways  to  acquire  such  real  and  per-  may  be  taken  for  terminal  facilities, 
sonal  property  as  may  be  necessary  Be  New  York,  etc.  R.  R.,  46  N.  Y. 
and  convenient  for  their  business  546  (1871) ;  Re  New  York,  etc.  R.  R., 
does  not  confer  the  power  of  eminent  77  N.  Y.  248  (1874);  Be  New  York, 
domain.  Claremont,  etc.  Oo.  v.  Put-  etc.  R.  R.,  63  N.  Y.  326  (1875).  Land 
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izing  a  railroad  corporation  to  oondenui  a  minority  of  the  stock  in 
another  company,  the  former  company  being  already  the  owner  of 
the  majority  of  the  stock,  it  being  shown  that  the  public  interest  so 
demands,  the  improvement  of  the  railroad  itself  being  of  sufficient 
public  interest.-' 

When  laad  is  taken  by  a  corporation  for  a  specific  purpose,  its  use 
by  the  corporation  is  limited  to  that  particular  purpose.^  The  statute 
may  confer  power  upon  a  corporation  to  take  possession  of  land  pend- 
ing proceedings  to  condemn  it,^  but  otherwise  a  railroad  company 
has  no  right  to  seize  lands  and  construct  a  railroad  thereon,  and  then 
proceed  to  condemn  them  afterwards.* 

The  legislature  is  the  sole  judge  of  whether  it  is  expedient  to  allow 
corporations  to  take  land  and  property  for  a  public  use ;  ^  but  it  is  for 
the  courts  to  decide  whether  or  not  the  contemplated  use  is  a  public 


one.' 


may    be    condemned    for    a    station,  The  statute  may  provide  that,  upon 

although   the   railroad   company    has  adequate  provision  being  made  to  pay 

other  available  land,  which,  however,  just  compensation  a  right  of  way  may 

is  used  in  'Ornamentation  of  the  place,  be  taken  under  the  power  of  eminent 

Be  New  York,  etc.  R.  R.,  59  Hun,  7  domain  before  compensation  is  made. 

(1891).     As -to  whether  more  than  a  Cherokee  Nation  v.  Kansas  Ry.,   135 

fee    may    be    Condemned,    see    §906,  U.  S.  641   (1890). 


infra. 


iRe  St.  Lawrence,   etc.  R.  R.,  133 


lOffield  V.  N.  Y.,  etc.  R.  R.,  203  U.  N.  Y.  270  (1892). 

S.  372  (1906).  5  People    v.    Smith,    21    N.    Y.    595 

2  See  §  906,  infro,  and  p.  3304,  SMpro.  (1860);    Tidewater   Co.  v.   Coster,   18 

3  Bonaparte  v.  Camden,  etc.  R.  R.,  N.  J.  Eq.  518  (1866),  afiSrming  s.  c, 
Mldw.  205  (1830);  s.  c,  3  Fed.  Cas.  18  N.  J.  Eq.  55;  Talbot  v.  Hudson,  82 
821;  Fox  V.  Western  Pac.  R.  R.,  31  Mass.  417  (1860);  Water-works  Co.  v. 
Cal.  538  (1867);  Cushman  v.  Smith,  Burkhart,  41  Ind.  364  (1872),  hold- 
34  Me.,  247  (1862) ;  Nichols  ».  Somer-  ing  that  the  legislature  may  delegate 
set,  etc.  R.  R.,  43  Me.  356  (1857) ;  Cur-  its  right  of  decision  upon  this  point 
rler  v.  Marietta,  etc.  R.  R.,  11  Ohio  to  the  courts  or  to  other  bodies;  Tyler 
St.  228  (1860),  holding  that  a  general  ».  Beacher,  44  Vt.  648  (1871);  Con- 
power  to  take  land  fox  a  road  does  cord  R.  R.  v.  Greeley,  17  N.  H.  47 
not  authorize  taking  la  d  for  tempo-  (1845);  Chicago,  etc.  R.  R.  v.  Lake, 
rary  use;  Hazen  v.  Boston,  etc.  R.  R.,  71  111.  333  (1874) ;  Bankhead  v. 
68  Mass.  574  (1854),  holding  that  Brown,  25  Iowa,  540  (1868);  Morris, 
taking  land  for  temporary  use  with-  etc.  R.  R.  ■;;.  Newark,  10  N.  J.  Eq.  352 
out  authority  and  before  condemna-  (1855);  Re  New  York,  etc.  R.  R.,  63 
tion  is  trespass;  Baltimore,  etc.  R.  N.  Y.  326  (1875),  affirming  5  Hun, 
R.  V.  Compton,  2  Gill  (Md.),  20  201,  holding  that  within  the  limits  of 
(1844),  where  a  railroad  which  had  its  charter  the  corporation  may  judge 
relocated  its  line  was  held  liable  in  of  its  wants  and  fix  the  location  of 
damages  to  an  owner  upon  its  former  lands  to  be  taken,  and  the  courts  will 
line.  The  statute  authorizing  con-  not  interfere  if  a  reasonable  necessity 
demnation    cannot    affect    acts    com-  is  shown. 

mltted  before  the  statute  was  passed.  6  Talbot    v.    Hudson,    82   Mass.  417 

Re  Townsend,  39  N.  Y.  171    (1868).  (1860);   Tyler  v.  Beacher,  44  Vt.  648 
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A  public  use  is  involved,  and  land  and  property  may  be  taken  un- 
der the  power  of  eminent  domain  by  railroads.^  This  is  the  most 
common  occasion  for  the  use  of  that  power.  It  may  be  used  also  by 
a  mining  company ;  ^  by  manufactories ;  *  also  for  booms ;  *  for  a 
cemetery ;  ^  for  an  aqueduct ;  **  and  for  parks.'^     A  natural  gas  com- 


(1871);  Concord  R.  R.  v.  Greeley,  17 
N.  H.  47  (1845) ;  Be  Deansville  Ceme- 
tery, 66  N.  Y.  569  (1876);  Chicago, 
etc  R.  R.  V.  Lake,  71  111.  333  (1874) ; 
Bankhead  v.  Brown,  25  Iowa,  540 
(1868) ;  Contra  Ck)6ta,  etc.  R.  R.  v. 
Moss,  23  Cal.  324  (1863);  Oregon  Cas- 
cade R.  R.  V.  Bailey,  3  Oreg.  164 
(1869),  holding  that  a  grant  of  the 
power  for  any  other  than  a  public 
use  is  void.  Under  the  general  rail- 
road Eict  of  New  York  the  courts 
judge  of  the  necessity  of  exercising 
the  right  of  eminent  domain  by  rail- 
roads. Rensselaer,  etc.  R.  R.  v.  Davis, 
43  N.  Y.  137  (1870);  Re  New  York, 
etc.  R.  R.,  66  N.  Y.  407   (1876). 

1  Oloott  V.  Supervisors,  16  Wall.  678 
(1872);  Secombe  v.  Railroad  Co.,  23 
Wall.  108  (1874);  Bonaparte  v.  Cam- 
den, etc.  R.  R.,  Baldw.  205  (1830); 
s.  c,  3  Fed.  Cas.  821;  New  York,  etc. 
R.  R.  V.  Kip,  46  N.  Y.  546  (1871); 
Buffalo,  etc.  R.  R.  v.  Brainard,  9  N. 
Y.  100  (1853) ;  Bradley  v.  New  York, 
etc.  R.  R.,  21  Conn.  294  (1851);  Davis 
V.  Tuscumbia,  etc.  R.  R.,  4  Stew.  & 
P.  (Ala.)  421  (1833);  Brown  v. 
Beatty,  34  Miss.  227  (1857);  Swan 
V.  Williams,  2  Mich.  427  (1852) ;  Weir 
V.  St.  Paul,  etc.  R.  R.,  18  Minn.  155 
(1872);  San  Francisco,  etc.  R.  R.  v. 
Caldwell,  31  Cal.  367  (1866);  Gibson 
V.  Mason,  o  Nev.  283  (186fl) ;  Concord 
R.  R.  V.  Greeley,  17  N.  H.  47  (1845), 
holding  that  "public  use"  does  not 
mean   "public  ownership." 

2  A  decision  of  the  supreme  court 
of  Utah,  that  a  statute  is  constitu- 
tional which  allows  a  mining  com- 
pany to  exercise  the  power  of  eminent 
domain,  will  not  be  reversed  by  the 


supreme  court  of  the  United  States. 
Strickley  v.  Highland,  etc.  Co.,  200 
U.  S.  527  (1906).  A  mining  company 
may  be  authorized  to  exercise  the 
power  of  eminent  domain  to  build  a 
railroad.  New  York,  etc.  Co.  v.  Mid- 
land, etc.  Co.,  99  Md.  506  (1904).  A 
corporation  organized  to  construct  a 
tunnel  to  drain  mines  and  transport 
ore  may  be  given  the  right  to  exer- 
cise the  power  of  eminent  domain, 
Tanner  v.  Treasury,  etc.  Co.,  35  Colo. 
593  (1906).  See  also  New  Central 
Coal  Co.  V.  George's  Creek,  etc.  Co., 
37  Md.  537  (1872),  involving  a  rail- 
road to  transport  coal.  See  also  Har- 
vey V.  Thomas,  10  Watts  (Pa.),  65 
(1840);  Hand  Gold  Min.  Co.  v.  Par- 
ker, 59  Ga.  419  (1877),  giving  right 
of  way  for  water  to  be  used  in  min- 
ing. 

3  Great  Falls  Mfg.  Co.  v.  Fernald, 
47  N.  H.  444  (1867),  giving  the  right 
to  back  water  upon  land  without  the 
consent  of  the  owner;  Tyler  v. 
Beacher,  44  Vt.  648  (1871);  French 
v.  Braintree  Mfg.  Co.,  40  Mass.  216 
(1839),  holding  that  the  rights  con- 
ferred may  be  lost  by  not  using  them 
for  an  unreasonable  length  of  time. 
Contra,  Hay  v.  Cohoes  Co.,  3  Barb. 
42  (1848),  where  it  was  said  that  in 
New  York  the  right  had  not  been 
granted  to  mills  of  any  kind,  and 
that  Massachusetts  and  Maine  were 
the  only  exceptions  to  the  general 
rule,  but  that  a  few  states  afforded 
facilities  in  such  cases  to  a  limited 
extent;  Guernsey  v.  Burlington,  4 
Dill.  372  (1877);  s.  c,  11  Fed.  Cas. 
98,  by  statute  of  Kansas. 

4  Patterson     v.      Mississippi,      etc. 


6  Re  Deansville  Cemetery,  66  N.  Y.       7  Re   Central    Park,    63    Barb.    282 
569    (1876).  (1872). 

6  Lumbard  v.  Stearns,  58  Mass.  60 

(1849). 
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pany  may  be  given  the  right  to  exercise  the  power  of  eminent  do- 
main.-' The  legislature  may  authorize  an  electric  power  company  to 
condemn  land.^  A  ditch  and  flume  company  may  be  given  the  power 
of  eminent  domain  to  convey  water  to  manufacture  electricity  to  sell 
to  the  public.^  A  flour  and  feed  mill  cannot  be  given  the  right  to 
exercise  the  power  of  eminent  domain.*  A  company  organized  to 
supply,  store  and  transport  water  and  water  power  for  commercial 
and  manufacturing  purposes  may  be  given  the  power  of  eminent  do- 
main.^ In  Iowa  a  railroad  company  cannot  condemn  land  for  an 
elevator.*  A  statute  authorizing  condemnation  by  an  individual  for 
irrigation  or  mining  purposes  may  be  constitutional  in  one  state  and 
not  in  another,  depending  upon  the  situation  of  the  state  and  its 
possibilities  for  agricultural  and  mining  industries.  Hence,  in  Utah, 
a  statute  authorizing  individuals  to  enlarge  an  irrigation  ditch  of 
another  person,  and  thereby  obtain  water,  is  constitutional. '^ 

Boom  Co.,  3  Dill.  465    (1875X;    s.  c,  of   eminent   domain    cannot   be  exer- 

18   Fed.   Cas.   1328;    Attorney-General  cised  by  an  electric  power  company 

V.  Bvart  Booming  Co.,   34  Mich.  462  which    has     no    franchise    to    enter 

(1876).  cities  and  is  under  no  contract  obliga- 

1  Charleston,  etc.  Co.  v.  Lowe,  52  tion  to  furnish  electricity  to  any  pei- 
W.  Va.  662  (1901).  See  also  §927,  son  or  for  any  purpose.  State  v. 
infra.  White  River,  etc.   Co.,  39  Wash.   648 

2  Rockingham,  etc.  Co.  v.  Hobbs,  72  (1905).  A  company  incorporated  to 
N.  H.  531  (1904).  A  water  power  furnish  electric  light  and  power,  but 
company  may  be  authorized  to  con-  which  practically  merely  furnishes 
demn.  Jones  v.  North  Georgia,  etc.  power,  cannot  obtain  a  right  of  way 
Co.,  125  Ga.  618  (1906).  A  water  for  its  poles  and  wires  by  condemna- 
oompany  to  store  and  furnish  water  tion,  since  it  is  not  a  quasi-public 
and  power  is  presumably  a  corpora-  corporation.  Brown  v.  Gerald,  100 
tion  for  private  purposes  and  cannot  Me.  351  (1905).  It  is  held  in  Virginia, 
exercise  the  power  of  eminent  domain,  however,  that  the  legislature  cannot 
Peifly  V.  Mountain,  etc.  Co.,  214  Pa.  delegate  the  power  of  eminent  domain 
St.  340  (1906).  A  corporation  formed  to  a  corporation  formed  to  generate 
to  furnish  electrical  power  may  be  an-  power,  light,  or  heat  from  a  water- 
thorized  to.  exercise  the  power  of  emi-  power  and  to  sell  or  use  the  same, 
nent  domain  to  obtain  water  rights.  Fallsburg,  etc.  Oo.  v.  Alexander,  43 
Grande,  etc.  Co.  v.  Drake,  46  Ore.  243  S.  E.  Rep.  194  (Va.  1902).  See 
(1905).    An  electric  street  railway  au-  §  931a,  sitpra. 

thorized  by  a  statute  to  condemn  land  3  Walker  v.  Shasta  Power  Co.,  160 

for  power  purposes  may  do  so,  even  Fed.  Rep.  856  (1908). 

though  by  its  charter  it  intends   to  4  Howard  Mills  Co.  v.  Schwartz,  etc. 

sell   power  as  well  as  use  it.     State  Co.,   95    Pac.    Rep.   559    (Kan    1908)" 

V.   Centralia,  etc.   Co.,  42  Wash.   632  5  Jacobs  v.   Clearview,  etc.   Co.,  69 

(1906).    A  water  company  that  has  a  Atl.  Rep.  870   (Penn   1908) 

franchise  to  furnish  the  public  with  e  Johnson  v.  Chicago  etc  R   R    58 

light,  heat  and  power,  and  electricity,  lowa,  537   (1882).     See  also  State  v 

may  be  given  the  power  to  condemn  United,   etc.   R.   R.,    43   n.   J.   L    110 

land.     Shasta   Power   Co.   v.  Walker,  (1881). 

149  Fed.  Rep.  568  (1906).    The  power  7  Clark    v.    Nash,    198    U     S     361 

3348 


CH.  LUI.]  STEAM  EAILEOADS.  [§   905. 

In  order  to  constitute  a  public  use  it  is  not  necessary  that  the  im- 
provement should  directly  benefit  the  people  of  the  whole  state,  but 
the  benefit  may  affect  only  a  particular  community.^  It  cannot, 
however,  be  for  the  benefit  of  a  few  individuals  only.^  A  city  has  no 
power  to  authorize  a  private  railroad  on  a  street.^  A  corporation 
whose  charter  gives  it  the  power  to  conduct  a  purely  private  business, 
as  well  as  construct  railroads,  etc.,  cannot  exercise  the  power  of  emi- 
nent domain.*  A  right  of  way  cannot  be  condemned  for  a  water  pipe 
line  to  supply  water  to  extract  gold  from  gravel.^  A  railroad  may 
condemn  a  right  of  way  for  a  branch  track  to  limekilns,  even  though 
all  its  stock  is  owned  by  a  limekiln  company.^     In  ISTorth  Carolina 

(1905).    An  irrigation  company  may  railroad    corporation.      Garbutt,    etc. 

be   given    the   power   of   eminent   do  Co.  v.  Georgia,  etc.  Ry.,  Ill  Ga.  714 

main.      Borden    v.    Trespalacios,    etc.  (1900).      A    property    owner    cannot 

Co.,  86  S.  W.  Rep.  11  (Tex.  1905).  maintain   a  bill   in  equity   for   a  de- 

1  Bloomfield,  etc.  Gaslight  Co.  v.  cree  that  a  railroad  corporation  is 
Richardson,  63  Barb.  437  (1872).  A  not  a  tona  fide  railroad  corporation 
railroad  company  having  power  to  and  Is  not  operating  a  public  road  but 
cross  any  public  road  or  way  may  lay  only  a  private  road  for  its  use  in 
water  pipes  across  a  city  street  to  manufacturing,  even  under  the  stat- 
supply  the  railroad  with  water,  utes  of  Pennsylvania,  and  even 
Mayor,  etc.  v.  Canton,  etc.  Co.,  84  though  the  railroad  company  claims 
Miss.  268  (1904).  the  right  to  take  the  property  of  the 

2  A  railroad  to  be  built  solely  for  complainant  under  the  power  of  em- 
the  privatp  business  of  its  chief  inent  domain.  Windsor  Glass  Co.  ■;;. 
stockholder  cannot  exercise  the  power  Carnegie  Co.,  54  Atl.  Rep.  329  (Pa. 
of  eminent  domain.  "Weldenfeld  v.  1903).  Condemnation  cannot  be  had 
Sugar,  etc.  R.  R.,  48  Fed.  Rep.  615  to  reaaii  private  factories.  Chatta- 
(1892) ;  Be  Niagara,  etc.  R.  R.,  108  N.  nooga  Term.  Ry.  v.  Felton,  69  Fed. 
Y.  375  (1888),  holding  that  a  pleasure  Rep.  273  (1895).  See  also  §  913,  infra. 
railroad  to  a  whirlpool  was  not  a  pub-  3  Hatfield  v.  Straus,  189  N.  Y.  208 
lie  use.    A  coal  company  cannot  take  (1907). 

land  by  eminent  domain  to  use  for  a  4  Louisiana,  etc.  Co.  v.  Doullut,  114 

tramway  to  run  coal  from  the  mine  La.  906   (1905). 

to  a  railroad.  ShoU  v.  German  Coal  5  Miocene,  etc.  Co.  v.  Lyng,  138 
Co.,  118  111.  427  (1887).  A  railroad  Fed.  Rep.  544  (1905). 
to  carry  limestone  may  condemn  a  6  Ulmer  v.  Lime,  etc.  Co.,  98  Me. 
right  of  way.  Farnsworth  v.  Lime  579  (1904).  A  railroad  may  condemn 
Rock  etc.  R.  R.,  83  Me.  440  (1891).  a  right  of  way  for  a  branch  track  to 
A  contract  whereby  a  street  railway  reach  a  private  industrial  enterprise, 
turns  over  part  of  its  line  to  a  private  Zi'rcle  v.  Southern  Ry.,  102  Va.  17 
firm,  and  the  latter  uses  it  exclusively  (1903).  The  decision  of  the  supreme 
for  its  private  business  and  uses  court  of  Virginia  that  a  railroad  corn- 
freight  cars,  the  contract  is  void  as  pany  may  condemn  land  to  reach  a 
against  public  policy.  A  joint  prop-  private  industry  was  upheld  in  Hair- 
erty  owner  may  enjoin  such  use.  Fan-  ston  v.  Danville,  etc.  Ry.,  208  U.  S. 
ning  ».  Osborne,  102  N.  Y.  441  (1886).  598  (1908).  Condemnation  proceed- 
A  lumbering  company  which  has  or-  Ings  by  a  railroad  cannot  be  defeated 
ganized  a  railroad  corporation  to  con-  on  the  ground  that  all  the  stockhold- 
struct  a  private  railroad  cannot  con-  ers  are  also  stockholders  in  a  granite 
demn   property   in  the  name   of  the  company,  which  will  be  chiefly  ben- 
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it  is  held  that  it  is  no  defense  to  a  condemnation  proceeding  by  a 
railroad  corporation  that  it  "was  intended  merely  as  a  lumber  road 
and  not  to  carry  freight  and  passengers.^  But  in  West  Virginia 
it  is  held  that  a  property  owner  may  enjoin  condemnation  proceed- 
ings by  a  railroad  company  on  the  ground  that  it  was  not  intended 
to  be  for  public  use,  but  was  merely  a  dummy  for  a  coal  company.^ 
A  railroad  company  regularly  organized  is  presumed  to  be  for  a 
public  purpose  in  condemnation  proceedings.*  A  land  owner  can- 
not enjoin  condemnation  proceedings  on  the  ground  that  the  rail- 
road was  an  illegal  merger  of  competing  lines.*  A  railroad  may 
acquire,  by  condemnation  or  otherwise,  a  right  of  way  as  allowed 
by  statute,  even  though  no  money  has  been  paid  in  on  its  capital 
stock.®  The  power  of  eminent  domain  cannot  be  invoked  to  con- 
struct a  railroad  to  run  four  months  in  the  year  for  sight-seers.®  The 
power  of  eminent  domain  may  be  exercised  by  individuals  as  well  as 
by  corporations  if  the  statute  so  provides.'^  A  corporation  may  con- 
demn property  even  though  it  is  a  "dummy"  corporation  and  all  its 
stock  is  owned  by  another  corporation.^    Where  a  water'works  com- 


efited  by  the  proposed  railroad.  Ma- 
dera Ry.  V.  Raymond,  etc.  Co.,  87 
Pac.  Rep.  27   (Cal.  1906). 

1  Holly,  etc.  Co.  v.  Newton,  133  N. 
C.  132  (1903). 

2  State  V.  Caretta  Ry.,  56  S.  B. 
Rep.  520  (W.  Va.  1907).  The  mere 
fact  that  a  branch  ralliroad  is  built 
chiefly  to  reach  ooal  and  timber 
owned  by  another  corporation  does 
not  prevent  the  railroad  company  con- 
demning a  right  of  way,  even  though 
the  same  party  controls  both  com- 
panies. Caretta  Ry.  v.  Virginia,  etc. 
Co.,  57  S.  E.  Rep.  401  (W.  Va.  1907). 

3  Deemer  i>.  Bells  Run  R.  R.,  212 
Pa.  St.  491  (1905). 

4  Tibby  Bros.  Glass  Co.  v.  I^ennsyl- 
vania  R.  R.,  68  Atl.  Rep.  975  (Penn. 
1908). 

5  Fayettvillfi  St.  Ry.  v.  Aberdeen 
&  R.  R.,  142  N.  C.  423  (1906).  It  is 
a  defense  to  condemnation  proceed- 
ings that  the  corporation  has  no  re- 
sources to  carry  out  the  purp'oses  of 
its  charter.  New  Orleans  TerminaJ 
Oo.  V.  Teller,  113  La.  733  (1904). 

6  Be  Niagara  Falls,  etc.  R.  R.,  108 
N.  Y.  375   (1888). 

7  Moran  v.  Lydecker,  27  Hun,  582 
(1882).    A  railroad  may  be  built  by 


an  individual.  Bank  of  Middlebury  v. 
Edgerton,  30  Vt.  182  (1858).  But  see 
dictum  that  railroad  built  without  ex- 
press authority  from  state  is  a  nui- 
sance. Raritan  R.  R.  v.  Delaware,  etc. 
Canal  Co.,  18  N.  J.  Eq.  546,  570 
(1867).  Pennsylvania  R.  R.  v.  Na- 
tional Ry.,  23  N.  J.  Eq.  441  (1873); 
Brie  Ry.  v.  Delaware,  etc.  R.  R.,  21 
N.  J.  Eq.  283  (1871);  Panning  v. 
Osborne,  102  N.  Y.  441  (1886). 
Contra,  dictum,  Hughes  v.  Chester, 
etc.  Ry.,  1  Dr.  &  Sm.  524,  546  (1861); 
s.  c,  on  appeal,  3  De  G.,  P.  &  J.  352 
(1861);  Commonwealth  v.  Erie,  etc. 
R.  R.,  27  Pa.  St.  339  (1856),  holding 
that  where  a  railroad  authorized  to 
be  built  on  a  certain  line  is  made 
upon  another,  it  is  a  nuisance  on 
every  highway  it  touches  in  its  il- 
legal course.  See  also  §  913,  infra. 
8  A  railroad  company  regularly 
organized  is  entitled  to  condemn  a 
right  of  way  even  though  it  was 
organized  in  the  interest  of  a  ooal 
company  which  furnished  the  capital 
for  such  railroad.  The  claim  that  the 
railroad  company  is  merely  a  dummy 
for  the  ooal  company  is  no  defense  to 
the  condemnation  proceedings.  Kan- 
sas, etc.  Ry.  V.  Northwestern,  etc.  Co., 
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pany  is  condemning  at  the  time  when  it  sells  its  property  to  another 
water-works  company,  the  latter  may  be  substituted  in  condemnation 
proceedings.^  An  uncompleted  condemnation  proceeding  cannot  be  as- 
signed by  one  company  to  another.^  A  railroad  succeeding  to  the 
franchises  and  property  of  another  may  take  up  and  complete  its 
condemnation  proceedings.^  A  lessor  railroad  may  condemn  land  for 
the  use  of  the  lessee.*  The  lessee  of  a  corporation  cannot  exercise  a 
power  of  condemnation  conferred  upon  the  lessor.^  Foreign  cor- 
porations are  often  authorized  by  statute  to  take  land  by  right  of  emi- 
nent domain  for  public  use.®     A  railroad  may  institute  condemna- 


161  Mo.  288  (1901).  Where  a  railroad 
company  of  one  'state  organizes  a 
railroad  company  in  another  state  to 
construct  and  operate  a  connecting 
railroad  In  the  latter  state,  and  owns 
a  majority  of  the  stock  and  bonds  of 
the  latter  corporation  and  controls  tts 
policy,  and  divides  rates  on  a  mileage 
basis,  it  will  be  considered  as  doing 
business  in  the  latter  state  sufficiently 
to  enable  a  non-resident  to  bring  suit 
against  it  in  the  latter  state  for  an  in- 
jury occurring  outside  of  the  state. 
Buie  V.  Chicago,  etc.  Ry.,  65  S.  W. 
Rep.  27  (Tex.  1901).  See  also  §§  663, 
664,  supra,  and  §  934,  infra.  The  fact 
that  a  New  York  telegraph  corpora- 
tion, a  parent  company,  owns  practi- 
cally all  the  stock  of  an  Idaho  cor- 
poration do«s  not  prevent  the  latter 
exercising  its  power  of  eminent  do- 
main in  Idaho.  Oregon,  etc.  R.  R.  v. 
Postal,  etc.  Ck).  of  Idaho,  111  Fed. 
Rep.  842   (1901). 

1  Contra,  etc.  Co.  v.  Van  Rensse- 
laer, 155  Fed.Rep.  140  (1907.  Where 
during  condemnation  proceedings  by 
a  corporation  it  becomes  consolidated 
with  another  corporation  the  new 
company  may  prosecute  an  appeal 
from  the  award  if  it  succeeds  to  all 
the  old  company's  rights  by  stat- 
ute. Union,  etc.  Co.  v.  Basey,  164 
Ind.  249  (1905). 

2Mahoney  v.  Spring,  etc.  Co.,  52 
Cal.  159   (1877). 

3  Bradley  v.  Northern  Pac.  R.  R., 
38  Minn.  234   (1888). 

iRe  New  York,  etc.  Ry.,  99  N.  Y. 


12  (1885).  A  lessor  railroad  may 
condemn.  Snyder  v.  Baltimore,  etc. 
R.  R.,  210  Pa.  St.  500  (1904). 

5  Western  Union,  etc.  Co.  v.  Penn- 
sylvania R.  R.,  195  U.  S.  594   (1904). 

6  Re  Townsend,  39  N.  Y.  171  (1868). 
A  foreign  corporation  may  be  author- 
ized by  statute  to  exercise  the  power 
of  eminent  domain.  Illinois,  etc.  Co. 
V.  St.  Louis,  etc.  Ry.,  208  111.  419' 
(1904).  A  foreign  bridge  corporation 
may  be  authorized  to  exercise  the 
power  of  eminent  domain  in  Missouri. 
Southern,  etc.  Co.  v.  Stone,  174  Mo.  1 
(1903).  Under  the  Arkansas  statute 
a  foreign  railroad  company,  upon 
filing  its  articles  of  incorporation,  etc. 
with  the  secretary  of  state,  may  exer- 
cise the  right  of  eminent  domain. 
Russell  V.  St.  Ivouis,  etc.  Ry.,  71  Ark. 
451  (1903).  Where  a  city  refuses  to 
designate  the  location  of  poles  for  a 
telephone  company,  as  prescribed  by 
statute,  and  requires  the  wires  to  be 
laid  in  underground  conduits,  man- 
damus lies  to  compel  it  to  designate 
the  location  of  the  poles,  and  a 
general  statute  applicable  to  tele- 
phone companies  to  that  effect  ap- 
plies to  foreign  as  well  as  domestic 
telephone  companies.  State  v.  Mayor, 
etc.,  30  Mont.  338  (1904).  A  for- 
eign railroad  corporation  may  lay 
water  pipes  across  a  city  street 
to  furnish  water  to  the  railroad,  even 
though  it  cannot  exercise  the  power 
of  eminent  domain.  Mayor,  etc.  v. 
Canton,  etc.  Co.,  84  Miss.  268  (1904). 
A  foreign  corporation  cannot  exercise 
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tion  proceedings,  although  it  is  in  the  hands  of  a  receiver,  and  it 
may  authorize  a  contractor  to  do  so  in  its  name.'-  A  receiver  may  be 
authorized  by  the  court  to  condemn  property,^  and  property  in  his 
possession  may  be  condemned  by  consent  of  the  court.*     A  grantor 

the  power  of  eminent  domain,  unless  power  ot  eminent  domain  by  a  foreign 
expressly  authorized  so  to  do.  Ches-  corporation.  State  v.  Scott,  22  N^eb. 
tatee,  etc.  Co.  v.  Cavenders,  etc.  Co.,  628  (1888);  Trester  v.  Missouri  Pac. 
119  Ga.  354  (1904).  A  foreign  cor-  Ry.,  23  Neb.  242  (1888).  "Where  the 
poration  cannot  condemn  in  Ken-  constitution  prohibits  a  foreign  cor- 
tucky.  Evansville,  etc.  Lo.  v.  Hender-  poration  from  condemning  land,  such 
son  Bridge  Co.,  134  Fed.  Rep.  973  condemnation,  cannot  be  by  a  "dum- 
(1904).  A  foreign  corporation  cannot  my"  domestic  corporation.  Koenig  v. 
condemn  in  Kentucky,  even  though  Chicago,  etc.  R.  R.,  27  Neb.  699 
it  has  filed  its  articles  of  incorpora-  (1899).  Cf.  §663, ■supra.  A  domes- 
tion  with  the  state,  as  required  by  tic  railroad  corporation  may  con- 
statute.  Evansville,  etc.  Co.  v.  Hen-  demn  although  it  has  leased  all  its 
derson,  etc.  Co.,  141  Fed.  Rep.  51  property  to  a  foreign  corporation. 
(1905).  A  foreign  corporation  may  Matter  of  New  York,  etc.  R.  R.,  99 
condemn  in  Kentucky  if  It  has  com-  N.  Y.  12  (1885).  A  constitutional 
plied  with  the  statutes.  Kirk-Christy  provision  that  no  foreign  railroad 
Co.  V.  American  Assoc,  108  S.  W.  corporation  should  exercise  the  power 
Rep.  232  (Ky.  1908).  The  legislature  of  eminent  domain  does  not  prevent 
may  authorize  a  foreign  corporation  such  foreign  corporation  from  pur- 
to  exercise  the  power  of  eminent  chasing  a  right  of  way.  ^St.  Louis, 
domain.  Columbus,  etc.  Co.  v.  Long,  etc.  R.  R.  v.  Foltz,  52  Fed.  Rep.  627 
121  Ala.  245  (1899).  Under  the  stat-  (1892).  A  foreign  corporation  may 
utes  of  Texas  a  foreign  telephone  condemn  land  in  Missouri  under  the 
company  may  condemn  a  right  of  statute  conferring  rights  on  domes- 
way  after  taking  out  a  permit  from  tic  corporations.  St.  Louis,  etc.  R. 
the  secretary  of  state.  (Julf,  etc.  Ry.  R.  v.  Lewright,  113  Mo.  660  (1893). 
V.  Southwestern  Tel.  &  Tel.  Co.,  61  S.  Foreign  corporations  may  be  given 
W.  Rep.  406  (Tex.  1901).  Under  the  power  to  condemn  land,  and  where 
statutes  of  Ohio  a  telegraph  company  the  statute  gives  power  to  "every" 
organized  under  the  laws  of  New  and  "ail  existing"  railroad  corpora- 
York  has  no  power  to  condemn  a  right  tions,  foreign  ones  are  included.  New 
of  way  on  a  railroad.  Postal,  etc.  Co.  York,  etc.  R.  R.  v.  "Welsh,  143  N.  Y. 
V.  Cleveland,  etc.  Co.,  94  Fed.  Rep.  411  (1894).  A  foreign  corporation  has 
234  (1899).  In  general,  see  also  Mor-  no  power  to  exercise  the  power  of  emi- 
rls  Canal,  etc.  Co.  v.  Townsend,  24  nent  domain,  unless  the  statute  ex- 
Barb.  658  (1857);  Union  Branch  R.  pressly  authorizes  it.  Saunders  v. 
R.  V.  Bast  Tennessee,  etc.  R.  R.,  14  Bluefield  "Waterworks,  etc.  Co.,  58  Fed. 
Ga.  327  (1853);  Dodge  v.  Council  Rep.  133  (1893).  A  statute  that  a  for- 
BlufEs,  57  Iowa,  560  (1881).  Unless  eign  corporation,  upon  filing  its  char- 
so  authorized  the  right  does  not  ter,  shall  become  a  domestic  corpora- 
exist.  Holbert  v.  St.  Louis,  etc.  R.  R.,  tion,  is  constitutional  as  to  the  right 
45  Iowa,  23  (1876);  Abbott  v.  New  to  construct  a  railroad.  State  v. 
York,  etc.  R.  R.,  145  Mass.  450  (1888).  Southern  Ry.,  48  S.  C.  49  (1896). 
Frequently  the  statutes  authorize  for-  i  Detroit,  etc.  R.  R.  v.  Campbell, 
eign  corporations  to  condemn  on  fil-  140  Mich.  384  (1905). 
ing  certain  papers  with  the  secretary  2  See  §  872,  gujjro. 
of  state.  In  Nebraska  the  constitu-  3  In  the  case  of  Malott  v.  Collins- 
tion   prohibits    the    exercise   of    the  villa,   etc.   R.  R.,  108  Fed.  Rep.   313 
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of  a  right  of  way  to  a  tramway  company  cannot  repudiate  the  deed 
on  the  grtund  that  the  company  was  not  authorized  to  construct  a 
railroad.^  If  a  land-owner,  knowing  that  a  railroad  company  has 
entered  upon  his  land  and  is  engaged  in  constructing  its  road  with- 
out having  complied  with  a  statute  requiring  either  payment  by 
agreement  or  proceedings  to  condemn,  remains  inactive  and  permits 
it  to  go  on  and  expend  large  sums  in  the  work,  he  is  estopped  from 
maintaining  either  trespass  or  ejectment  for  the  entry,  and  will  be 
regarded  as  having  acquiesced  therein,  and  will  be  restricted  to  a 
suit  for  damages.^    Where  a  riparian  owner  unreasonably  delays  in 


(1901),  where  a  receiver  was  in 
charge  of  a  steam  railroad,  an  elec- 
tric street  railway  wishing  to  con- 
demn the  right  to  cross  the  steam 
railroad  applied  to  the  equity  court 
which  had  appointed  the  receiver  for 
such  right  upon  compensation  being 
paid. 

1  Beasley  v.  Aberdeen,  etc.  R.  R., 
59  S.  E.  Rep.  60   (N.  C.  1907). 

2  Roberts  v.  Northern  Pac.  R.  R., 
158  U.  S.  1  (1895).  "There  is  abundant 
authority  for  the  proposition  that, 
while  no  man  can  be  deprived  of  his 
property,  even  in  the  exercise  of  the 
right  of  eminent  domain,  unless  he 
is  compensated  therefor,  yet  that  the 
property  holder,  if  cognizant  of  the 
facts,  may,  by  permitting  a  railroad 
company, .  without  objection,  to  take 
possession  of  land,  construct  its  track, 
and  operate  its  road,  preclude  him- 
self from  a  remedy  by  an  action  of 
ejectment.  His  remedy  must  be 
sought  either  in  a  suit  in  equity  or 
in  a  proceeding  under  the  statute,  if 
one  be  provided,  regulating  the  ap- 
propriating of  private  property  for 
railroad  purposes."  Northern  Pac. 
R.  R.  V.  Smith,  171  V.  S.  260,  271 
(1898).  Where  a  railroad  has  used 
a  right  of  way  for  forty  years,  with 
the  consent  or  license  of  various  land- 
owners, it  may  enjoin  them  from 
interfering  with  the  same  and  may 
join  different  land-owners  in  the  same 
suit.  L/ouisville,  etc.  R.  R.  f.  Smith, 
128   Fed.   Rep.   1    (1904).     Where   a 


construction  of  a  steam  railroad  on  a 
street  he  cannot  over  twenty  years 
thereafter  maintain  a  suit  of  injunc- 
tion against  it.  His  remedy,  if  any, 
is  for  damages,  and  such  right  of 
action  is  personal  and  cannot  be 
maintained  by  his  grantee.  Kakeldy 
V.  Columbia,  etc.  R.  R.,  37  Wash.  675 
(1905).  A  land-owner  who  has  al- 
lowed a  railroad  company  to  build  its 
railroad  over  its  land  cannot  sixteen 
years  thereafter  maintain  an  action 
of  ejectment.  Buckwalter  v.  Atchison, 
etc.  Ry.,  67  Pac.  Rep.  831  (Kan.  1902). 
A  purchaser  of  land  upon  a  portion 
of  which  a  railroad  has  been  con- 
structed and  is  in  operation  cannot 
maintain  ejectment  nor  collect  dam- 
ages. He  takes  the  land  subject  to 
the  burden  of  the  railroad.  Green 
V.  South-Bound  R.  R.,  112  Ga.  849 
(1901).  Ejectment  does  not  lie  to  re- 
cover possession  of  land  which  has 
been  occupied  by  a  railroad  without 
right.  Where  there  has  been  long  de- 
lay in  ejecting,  the  remedy  of  the 
property  owner  is  at  law  for  damages. 
Saunders  v.  Memphis,  etc.  Co.,  101 
Tenn.  206  (1898).  The  oral  agree- 
ment of  a  property  owner  that  a  cor- 
poration having  the  power  to  con- 
demn a  right  of  way  over  his  land 
may  take  such  right  of  way  without 
compensation  and  without  condemna- 
tion cannot  be  revoked  by  him  after 
the  road  has  been  constructed.  Un- 
canoonuck,  etc.  Co.  v.  Orr,  67  N.  H. 
541  (1894).    Where  a  property  owner 


property  owner  does  not  object  to  the    by  not   objecting  thereto   practically 
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applying  for  an  injunction  against  a  city  diverting  the  water  from 
above,  and  the  city  expends  a  large  amount  of  money,  and  public  con- 
venience and  welfare  are  affected,  a  court  of  equity  may  refuse  an 
injunction,  on  condition  that  the  city  pay  adequate  compensation 
for  the  right  to  take  such  water.^  A  purchaser  of  land  cannot  recover 
damages  from  a  railroad  which  was  in  possession  of  a  right  of  way 
over  such  land  at  the  time  of  the  purchase,  inasmuch  as  such  dam- 
ages, if  any,  belong  to  the  vendor.^  Where  a  corporation  entitled  to 
condemn  property  enters  upon  the  land  before  condemnation,  and 
uses  the  same,  the  value  of  any  structures  added  thereto  are  to  be 
included  in  damages  subsequently  awarded  in  condemnation  pro- 
ceedings.^    But  where  the  owner  stands  by  and  allows  a  structure 

gives  a  license  to  a  railroad  to  build  construct  its  road  on  his  land  may 
upon  his  land,  he  cannot  after  the  revoke  it  and  bring  ejectment.  The 
road  is  in  operation  revoke  the  im-  company  may,  under  the  Minnesota 
plied  license.  Ft.  Worth,  etc.  Ry.  v.  statute,  convert  this  action  into  con- 
Sweatt,  20  Tex.  Civ.  App.  543  (1899).  demnation  proceedings.  Minneapolis 
This  same  question  has  arisen  in  re-  Western  Ry.  v.  Minneapolis,  etc.  Ry., 
gard  to  a  telegraph  line  erected  on  a  58  Minn.  128  (1894).  Even  though  a 
highway.  The  courts  seem  to  have  railroad  has  taken  possession  of  a 
decided  that  ejectment  lies,  although  right  of  way  under  an  executory  con- 
the  telegraph  line  has  existed  for  tract  of  the  owner  allowing  the  rail- 
many  years.  See  §  933,  infra.  In  the  road  to  select  a  right  of  way,  yet 
case  of  City  of  Cleveland  v.  Cleveland,  such  possession  is  not  notice  to  a 
etc.  Ry.,  93  Fed.  Rep.  113  (1899),  where  subsequent  hona  fide  purchaser  of 
the  city  endeavored  to  recover  posses-  the  property.  Wilson  v.  Muskegon, 
sion  of  a  street  which  in  1849  the  etc.  Ry.,  93  N.  W.  Rep.  1059  (Mich, 
city  had  by  contract  allowed  a  rail-  1903) ;  contra,  Roberts  v.  Northern 
road  company  to  occupy  for  its  ter-  Pac.  R.  R.,  158  XJ.  S.  1  (1895). 
minals,  the  court  held  that  ejectment  i  New  York  City  v.  Pine,  185  U. 
would  not  lie.  A  criminal  statute  S.  93  (1902).  The  mutual  covenants 
against  disturbing  a  railroad  applies  contained  in  a  contract  between  a 
to  the  land-owner  who  tears  up  the  railroad  company  and  a  telegraph 
rails  of  a  railroad  passing  over  his  company,  by  which  they  join  in  de- 
land  without  authority.  The  court  fraying  the  expense  of  a  line  of  tel- 
said:  "His  only  justification  for  his  egraph  on  a  railroad  right  of  way 
acts  was  that  he  owned  the  land,  and  to  be  operated  for  their  joint  bene- 
that,  as  the  railroad  company  had  fit,  is  a  sufficient  consideration  for 
failed  to  pay  him  the  damages  he  sustaining  the  contract,  where  there 
had  been  awarded,  he  had  a  right  has  been  part  performance  of  such 
to  resume  possession  of  it.  What-  consideration.  Western  Union,  etc. 
ever  the  rights  of  the  defendant  Co.  v.  Pennsylvania  Co.,  129  Fed.  Rep. 
might    have    been    in    an    action    to  849  (1904). 

recover    the    land    occupied    by    the        2  Little    Rock,    etc.    Ry.    v.    Greer, 

railroad   company,  he  had   no   right  77  Ark.  387   (1906);   contra,  Roberts 

to  take  the  law  into  his  own  hands,  v.  Northern  Pac.  R.  R.,  158  IT.  S.  1 

and  proceed  to  tear  up  the  railroad  (1895). 

track."     Wichita,   etc.  Ry.  v.   Quinn,        3  Village,  etc.  v.  Smith,  184  N.  Y. 

57  Kan.  737  (1897).    A  person  giving  341   (1906).     Even  though  a  railroad 

a  mere  verbal  license  to  a  railroad  to  has  built  upon  land  without  the  con- 
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to  be  erected,  he  cannot  in  condemnation  recover  tlie  value  of  the 
structure  also.-^  Adverse  possession  of  a  railroad  right  of  way  begins 
at  once,  although  the  owner  gave  the  railroad  a  parol  license  to  use 
the  right  of  way,  such  license  being  void  by  the  statutes  of  frauds.^ 
A  grant  of  a  railroad  right  of  way  to  a  railroad  company  may  be  sub- 
ject to  a  condition  subsequent,  which,  upon  breach,  may  enable  the 
grantor  to  retake  possession  and  title.*  Even  though  a  railroad  ac- 
quires its  right  of  way  from  a  mortgagor  and  the  mortgage  is  after- 
wards foreclosed,  yet  the  purchaser  at  such  foreclosure  sale  does  not 
acquire  title  to  the  rails,  ties,  fish-plates,  etc.,  constituting  a  railroad.* 
A  director  is  not  personally  liable  in  damages  to  a  property  owner 
over  whose  premises  the  company's  road  runs  without  a  warrant.^ 
Where  damages,  awarded  in  condemnation  proceedings,  are  not  paid, 
the  owner  has  a  lien  which  is  ahead  of  any  mortgage  of  the  railroad.® 
The  constitutions  of  the  various  states  generally  prohibit  the  taJs- 
ing  of  private  property  for  public  use  without  just  compensation  to 
the  owner.  A  similar  provision  exists  in  the  federal  constitution, 
but  it  applies  only  to  the  federal  government  and  not  to  the  states.'' 
The  provision  in  the  federal  constitution  prohibiting  the  passing  of 
statutes  which  impair  the  obligation  of  contracts  does  not  limit  the 
state's  power  of  eminent  domain ;  ®  and  even  where  the  state  has  con- 
tracted with  a  corporation  to  give  it  exclusive  privileges,  or  exempt 
it  from  taxation,  or  confer  upon  it  any  other  valuable  rights  or  prop- 
sent  of  the  owner  and  afterwards  con-  condition  that  a  depot  would  be  main- 
demns,  yet  the  owner  is  not  entitled  tained  at  a  certain  place  may  be  re- 
to  the  value  of  the  railroad  iron,  ties,  tained  by  a  railroad,  even  though  the 
etc.,  where  the  owner  consented  to  depot  is  abolished  after  thirty-six 
the  construction.  Omaha,  etc.  Ry.  v.  years.  Scott  v.  Texas,  etc.  Ry.,  94 
Whitney,  68  Neb.  389  (1903).  Fed.  Rep.  340   (1899). 

1  McClarren  v.  Jefferson  School  Tp.,        *  Skinner  v.  Ft.  Wayne,  etc.  R.  R., 
82  N.  E.  Rep.  73  (Ind.  1907).  99   Fed.   Rep.    465    (1900).     See  also 

2  Texas  &  Pac.  Ry.  v.  Scott,  77  Fed.    Monmouth,  etc.  Co.  v.  Central,  etc.  R. 
Rep.  726    (1896).     The  right  of  way    R.,  54  All.  Rep.  140   (N.  J.  1903). 

of  a  railroad  company  is  not  an  ease-  5  Lamming  v.  Galuaha,  81  Hun,  247 

ment,  but  is  an  interest  in  the  land.  (1894);  aff'd,  151  N.  Y.  648,  where  it 

Hence  it  may  be  acquired  by  adverse  was  also  claimed  that  the  incorpora- 

pessession.     Boyce   v.    Missouri,   etc.  tion  had  been  insufficient. 

R.  B.,  168  Mo.  583  (1902).  6  See  §856,  supra. 

3  Schlesinger  v.  Kansas  City,  etc.  7  Barron  v.  Baltimore,  7  Pet.  243 
Ry.,  152  U.  S.  444  (1894).  Where  it  (1833);  Withers  v.  Buckley,  20  How. 
is  a  condition  in  a  grant  of  a  right  of  84  (1857);  Pumpelly  v.  Green  Bay 
way  that  it  shall  be  used,  and  that  Co.,  13  Wall.  166  (1871).  As  to  the 
depots,  etc.  shall  be  erected,  the  right  of  the  federal  government  to 
grantor  may  maintain  a  bill  in  equity  exercise  the  power  of  eminent  domain, 
to  terminate  the  grant  on  the  ground  see  Am.  L.  Reg.  March-April,  1887. 
that  it  was  not  so  used.  Lyman  v.  s  West  River  Bridge  Co.  v.  Dix,  6 
Suburban  R.   R.,   60   N.   E.   Rep.   515  How.  507   (1847). 

(111.  1901).    A  right  of  way  given  on 
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erty,  any  or  all  of  these  rights  may  b©  taken  away  from  the  corpora- 
tion under  the  state's  power  of  eminent  domain.^  Even  though  a  rail- 
road has  made  a  survey  and  located  its  route,  yet,  if  it  has  not  con- 
demned its  right  of  way  under  the  state  statute,  the  state  may  repeal 
the  power  to  so  condemn  under  the  reserved  right  to  amend  or 
repeal.^  A  county  in  condemning  a  turnpike  under  a  statute  need  not 
make  the  creditors  of  the  turnpike  company  parties  to  the  proceed- 
ing.^ 

The  federal  courts  have  jurisdiction  of  a  condemnation  case  where 
the  petition  alleges  that  over  two  thousand  dollars  are  involved  and 
the  necessary  diverse  citizenship  is  also  alleged.*  Condemnation  pro- 
ceedings in  the  state  court  may  be  removed  to  the  United  States 
court  if  there  is  diverse  citizenship  and  the  amount  involved  is  over 
two  thousand  dollars.^  As  a  rule  the  legality  of  the  corporate  exist- 
ence cannot  be  questioned  in  condemnation  proceedings.®  In  con- 
demnation proceedings  by  a  city  to  acquire  a  waterworks  plant  the 
reasonable  earning  power  of  the  plant  is  to  be  paid  for,  but  this  is 
based  on  a  reasonable  profit  and  not  on  unreasonable  existing  water 
rates.'' 

§  906.  The  right  of  way — Obtaining  it  and  abandoning  it— One 
road  condemning  the  property  of  another  road — Monopolies. — 
Where  one  corporation  has  taken  land  or  property  under  the  power 
of  eminent  domain,  or  holds  such  land  or  property  for  public  use, 
another  corporation  cannot  take  such  land  or  property  under  the 
power  of  eminent  domain,  unless  a  statute  expressly  or  by  necessary 

1  See  Cooley,  Const.  Lim.  (5tli  ed.),  the  original  contract  between  the  city 
p.  341,  and  Lock  Haven  Bridge  Co.  and  the  company.  Mercantile,  etc.  Co. 
V.  Clinton  County,  157  Pa.  St.  379  v.  Collins  Park,  etc.  R.  R.,  107  Fed. 
(1893).  Rep.  762  (1900). 

2  Adirondack  Ry.  v.  New  York  State,  5  Madisonville,  etc.  Co.  v.  Saint  Ber- 
176  U.  S'.  335  (1900).  nard,  etc.   Co.,  196  U.  S.  239    (1905). 

3  Ronsh  V.  Vanoehurg,  etc.  Co.,  120  South  Dakota,  etc.  Ry.  v.  Chicago,  etc. 
Ky.  165  (1905).  Ry.,   141   Fed.  Rep.   578    (1905).     See 

4  Postal,  etc.   Co.  v.  Cleveland,  etc.  also  §  759,  supra. 
Co.,  94  Fed.  Rep.  234    (1899).     Even  6  See  §637,  supra. 

though  the  federal  oourt^  has  taken  7  Brunswick,   etc.   v.   Maine   Water 

jurisdiction    in    a    case    in    which,    a  Co.,   99   Me.   371    (1904).     Where  the 

street     railway    objects    to     another  national  government  condemns  a  dam 

street   railway    company   condemning  and  lock  of  a  canal  company  it  must 

the  right  to  use  the  former's  tracks  pay  not  only  the  cost  of  the  dam  and 

as   being   a   violation   of    the   former  lock,  but  compensation  for  the  taking 

company's    contract    with    the    city,  of  the  franchise  to  exact  and  collect 

yet   this    does  not   give   the   federal  tolls.      "The    whole    value    must   be 

court  jurisdiction  of  a  supplemental  paid,  and  that  value  depends  largely 

bill    to   pass    upon    a    condemnation  upon  the  productiveness  of  the  prop- 

which  is  clearly  within  the  terms  of  erty,    the    franchise    to   take   tolls." 
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implication  authorizes  the  latter  corporation  to  do  so.^  A  railroad 
cannot  condemn  the  property  of  a  gas  company  in  the  absence  of  im- 
perative necessity.^  A  right  of  way  of  a  street  railway  cannot  be 
condemned  by  another  street  railway.^  One  railroad  cannot  con- 
demn and  use  a  parallel  track  of  another  for  eleven  miles,  under  a 
statute  authorizing  crossings.* 

Subject  to  the  above  rules  the  right  of  eminent  domain  may  be  ex- 
ercised over  land  already  owned  by  corporations  which  have  acquired 

Monongahela,  etc.  Oo.  v.  United  States,    ocicupied  by  the  main  line  and   side 

148  U.  S.  312  (1893).  tracks  of  another  railroad,   although 

1  Quoted    and    approved    in    Pacific    the  land  was  purchased  by  the  latter. 

Postal  Tel.  etc.  Co.  v.  Oregon  &  Cal.    Re   Providence,   etc.   R.   R.,    17   R.   I. 

R.  R.,    163    Fed.   Rep.     967    (1908);    324(1891).    Even  that  part  of  a  rail- 

Jte    Boston    R.    R.,    53    N.    Y.    574    road  right  of  way  which  is  not  used 

(1873),  holding  that  the  implication    for   the   single-track   road   cannot   be 

does  not  arise  if  the  powers  expressly    taken  for  public  drains  or  ditches  un- 

conferred    can    be    exercised    without    less  the  legislature  has  expressly   so 

appropriating  such  land;    Springfield    provided.     Lake    Erie,    etc.   R.   R.   v. 

V.  Connecticut  River  R.  R.,  58  Mass.    Seneca    County,     57    Fed.    Rep.     945 

63   (1849) ;   State  v.  Montclair  Ry.,  .35     (1893).    But  see  Baltimore,  etc.  Ry.  v. 

N.  J.  L.  328   (1872);   Northern  R.  R.    Board  of  Com'rs,  156  Ind.  260  (1901), 

V.   Concord,  etc.  R.  R.,  27  N.  H.  183    overruling     Baltimore,     etc.     Ry.     v. 

(1853);  Cleveland,  etc.  R.  R.  «.  Speer,    North,   103   Ind.   486    (1885).     Where 

56  Pa.  St.  325    (1867) ;   Little  Miami,    mills  have  constructed  railroad  tracks 

etc.  R.  R.  V.  Dayton,  23  Ohio  St.  510    alongside    their    mills    and    allow    a 

(1872);    Re    Buffalo,    68    N.    Y.    167    railroad   to   use  them,   and  then   sell 

(1877),  where   the  city  attempted  to    them    to    another    railroad,    and    the 

take  railroad   switching  grounds.     A    latter   excludes    the   former   railroad, 

railroad  cannot  condemn  land  already    the  former  cannot  condemn  the  right 

used  by  another  railroad  for  railroad    to  use  the  tracks  jointly,  unless  the 

purposes,  unless  the  statute  expressly    statutes  expressly  allow  it.    Minneap- 

authorizes  it,  and  the  proceedings  in    olis    Western  Ry.  v.  Minneapolis,  etc. 

condemnation  are  hot  valid,  even   as    Ry.,  61  Minn.  502   (1895).    The  ques- 

to   land   not   so  used.     Atchisou,   etc.    tion  of  whether  on©  railroad  may  oon- 

Ry.  V.  Kansas  City,  etc.  Ry.,  67  Kan.    demn  property  held  by  another  rail- 

569    (1903).     A  railroad   cannot  con-    road    is    considered    in    the    case    of 

demn   a  right  of  way  longitudinally    Kansas,  etc.  Ry.  v.  Vicksburg,  etc.  R. 

on  the  right  of  way  of  another  rail-    R.,  49  La.  Ann.  29   (1896).     See  also 

road     company    unless    the     statute    §  934,  infra. 


clearly  and  explicitly  authorizes  it. 
South  Dakota,  etc.  Ry.  v.  Chicago,  etc. 
Ry.,    141    Fed.   Rep.    578    (1905).     A 


2  Scranton,    etc.    Co.    v.    Northern, 
etc.  Co.,  192  Pa.  St.  80    (1899). 

3  Suburban  R.   R.  v.   Metropolitan, 


municipal  corporation  may  condemn  etc.  R.  R.,  61  N.  E.  Rep.  1090  (111. 
a  railroad  right  of  way  for  the  pu'r-  1901),  the  court  reviewing  the  oases 
pose  of  opening  a  street.  Re  Grand  authorizing  the  condemnation  of  such 
Rapids  V.  Grand  Rapids,  etc.  R.  R.,  property  as  was  not  used  for  quasi- 
public  purposes.  Cf.  §  916,  infra. 
4  Illinois  Cent.  R.  R.  v.  Chicago,  etc. 


66    Mich.    42     (1887).     One    mining 
company     cannot     take     under     em- 


inent  domain  the  tunnel   of  another    R.  R.,  122  111.  473  (1887).    Gf.  Mobile, 
mining  company.    Amador,  etc.  Co.  v.    etc.  R.  R.  v.  Alabama,  etc.  Ry.,  87  Ala. 
Dewitt,  73  Cal.  482  (1887).    One  rail-    501   (1888). 
road  company  cannot  condemn  land 
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it  by  the  same  power.^  Corporations  take  their  charters  and  exercise 
their  powers  subject  to  the  pre-eminent  right  of  the  state  in  this  re- 
spect.^   Undei"  the  reserved  power  to  amend  a  chaxter  congress  may 


1  Quoted  and  approved  in  Pacific 
Postal  Tel.  etc.  Co.  v.  Oregon  &  Cal. 
R.  R.,    163  Fed.  Rep.   967    (1908). 

2  West  River  BriSfee  Co.  v.  Dix,  6 
How.  507  (1848),  affirming  s.  c,  16 
Vt.  446  (1844),  holding  that  this  does 
not  conflict  with  the  clause  in  the 
United  States  constitution  which  for- 
bids state  legislatures  from  passing 
laws  impairing  the  obligations  of  con- 
tracts; Richmond,  etc.  R.  R.  v.  Louisa 
R.  R.,  13  How.  71  (1851);  New  York, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,  36 
Conn.  196  (1869);  Delaware  &  R. 
Canal  Co.  v.  Camden,  16  N.  J.  Eq.  321 
(1863);  Shorter  v.  Smith,  9  Ga.  529 
(1851) ;  Alabama,  etc.  R.  R.  v.  Ken- 
ney,  39  Ala.  (N.  S.)  307  (1864) ;  New- 
castle, etc.  R.  R.  V.  Peru,  etc.  R.  R.,  3 
Ind.  467  (1852),  holding  that  one  rail- 
road might  in  this  case  condemn  land 
owned  by  another;  Red  River  Bridge 
Oo.  V.  Clarksville,  1  Sneed  (Tenn.), 
176  (1853);  Illinois,  etc.  Canal  v.  Chi- 
cago, etc.  R.  R.,  14  111.  314  (1853); 
U.  S:  V.  Railroad  Bridgs  Co.,  6  Mc- 
Lean, 517  (1855);  s.  c,  27  Fed.  Cas. 
686,  holding  that  a  state  may  make 
a  public  road  through  lands  of  the 
United  States;  Barber  v.  Andover,  8 
N.  H.  398  (1836),  where  a  turnpike 
was  taken  for  a  highway;  Newbury- 
port  Turnp.  Oo.  v.  Eastern  R.  R.,  40 
Mass.  326  (1839),  where  a  railroad 
was  authorized  to  raise  the  grade  of 
a  turnpike;  Springfield  v.  Connecticut 
River  R.  R.,  58  Mass.  63  (1849); 
Commonwealth  v.  Erie,  etc.  R.  R.,  27 
Pa.  St.  339  (1856) ;  Baltimore,  etc. 
Turnp.  Co.  v.  Union  R.  R.,  35  Md.  224 
(1871);  Chicago,  etc.  R.  R.  v.  Lake, 
71  111.  333  (1874) ;  Metropolitan  City 
Ry.  V.  Chicago,  etc.  Ry.,  87  111.  317 
(1877) ;  Eastern  R.  R.  v.  Boston,  etc. 
R.  R.,  Ill  Mass.  125  (1872),  where  a 
statute  authorizing  a  railroad  to  take 
lands  of  another  was  held  lawful; 
Boston,  etc.  R.  R.  v.  Lowell,  etc.  R. 
R.,  124  Mass.  368  (1878);  New  York, 
etc.  R.  R.  V.  Boston,  etc.  R.  R.,   36 


Conn.  196  (18690  ;  Peoria,  etc.  R.  R.  v. 
Peoria,  etc.  R.  R.,  66  111.  174  (1872), 
holding  that  a  leasehold  of  an  exist- 
ing railroad  may  be  appropriated  by 
another  railroad  duly  authorized.  A 
statute  authorizing  one  oorpioration 
having  the  power  of  eminent  domain 
to  acquire  property  of  another  corpo- 
ration possessing  the  same  power,  if 
such  property  is  not  necessary  to  the 
latter,  will  be  strictly  oomstrued. 
Great  Palls,  etc.  Co.  v.  Great  Falls, 
etc.  R.  R.,  104  Va.  416  (1905).  The 
legislature  may  authorize  a  cemetery 
corporation  to  condemn  land  owned 
by  another  cemetery  conraration,  the 
former  being  practically  a  public  cor- 
poration. Starr,  etc.  Ass'n  v.  North, 
etc.  Ass'n,  77  Conn.  83  (1904).  An 
elevated  railroad  may  condemn  land 
used  by  a  street  railway  for  a  horse 
barn.  Chicago,  etc.  Ry.  v.  Metropoli- 
tan, etc.  R.  R.,  152  111.  519  (1894). 
A  railroad  may  condemn  a  right  of 
way  alongside  of  and  owned  by  a 
union  depot  company  where  the  lat- 
ter's  use  of  the  same  is  not  materially 
interfered  with.  St.  Louis,  etc.  Ry.  v. 
Hannibal  Union  Depot  Co.,  125  Mo.  82 
(1894).  Land  leased  by  a  railroad  to 
a  manufacturing  corporation  may  be 
condemned.  St.  Louis,  etc.  R.  R.  v. 
Belleville,  etc.  Ry.,  158  111.  390  (1895). 
A  railroad  may  take  land  owned  by  a 
steamboat  company.  Re  New  York, 
etc.  Ry.,  99  N.  Y.  12  (1885);  Re  New 
York,  etc.  R.  R.,  77  N.  Y.  248  (1879), 
where  water  fronts,  streets,  and  ave- 
nues were  taken  by  a  railroad  under 
a  special  statute.  But  a  railroad  can- 
not take  park  property  unless  ex- 
pressly authorized  so  to  do.  Re  Bos- 
ton, etc.  R.  R.,  53  N.  Y.  574  (1873). 
One  railroad  cannot  enjoin  another 
railroad  from  using  land  purchased 
by  the  former  at  a  crossing  of  streams 
for  a  road-bed,  unless  the  second  rail- 
road company  is  unable  to  respond  in 
damages  or  the  place  of  crossing  does 
not   admit  of   two   tracks.     Raleigh, 
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require  a  railroad  corporation  to  allow  other  railroads  to  use  a  bridge 
and  terminals  on  payment  of  reasonable  compensation,  if  such  use 
does  not  interfere  with  the  business  of  the  first  corporation.^  Lands 
held  by  a  railroad  corporation,  but  not  used  for  or  necessary  to  a  pub- 
lic purpose,  may  be  taken  by  another  similar  corporation  for  railroad 
purposes  as  if  held  by  an  individual  owner.^  One  railroad  may  con- 
demn land  belonging  to  another  railroad  where  the  latter  is  not  nec- 
essarily using  the  same.^  A  railroad  may  condemn  land  owned  by  a 
bridge  corporation,  but  not  actually  in  use  or  necessary  for  the  pur- 
poses of  the  bridge  corporation.*  A  water-power  and  irrigation  com- 
pany may  condemn  for  its  reservoir  land  on  which  there  is  a  railroad 
right  of  way,  such  right  of  way  never  having  been  used  by  the  rail- 
road, it  being  unnecessary  to  the  railroad.*  The  power  of  eminent 
domain  cannot  be  contracted  away  by  a  legislature.  An  irrevocable 
franchise  may  be  condemned  under  it.® 

One  railroad  may  cross  another  railroad  or  highway  at  a  point 
where  there  is  no  station  or  special  use  made  of  the  land.  The  right 
to  do  so  arises  from  the  manifest  necessity,  and  the  power  need  not  be 
specially  conferred.^    The  general  powers  of  the  city  to  lay  out  streets 

etc.  Ry.  V.  Glendon,  etc.  Co.,  112  N.  C.  was  executed  before  tbe  second  stat- 
ute was  enacted.  Union  Pacific  Co. 
V.  Mason  City  Co.,  199  U.  S'.  160 
(1905). 

2  Matter  of  Applica/tion  of  Roches- 
ter, etc.  R.  R.,  110  N.  Y.  119  (1888), 
being  a  case  where  a  railroad  con- 
demned a  right  of  way  as  against  a 


661  (1893).  Condemning  land  of  an- 
other railroad.  Colorado,  etc.  Ry.  v. 
Union,  etc.  Ry.,  41  Fed.  Bep.  293 
(1890).  A  market  owned  by  a  private 
corporationj  may  be  condemned. 
Twelfth,  etc.  Co.  v.  Philadelphia,  etc. 
R.  R.,  142  Pa.  St.  580  (1891).  A 
street  railway  may  condemn  land  switch  of  another  railroad  running 
owned    by    another    street     railway    to  a  brickyard. 


where  the  latter  does  not  need  such 
land  for  railway  purposesu     Orleans, 
etc.  Ry.  V.  Jefferson,  etc.  Ry.,  51  L/a. 
Ann.  1605  (1899). 
1  Union  Pac.  H.  R.  v.  Mason  City, 


3  Atchison,  etc.  Ry.  v.  Kansas  City, 
etc.  Ry.,  70  Pac.  Rep.  939  (Kan.  1902). 
One  railroad  may  condemn  property 
owned  by  another  railroad  if  such 
property  is  not  in  actual  use  or  nece?- 


etc.  R.  R.,  128  Fed.  Rep.  230   (1904).  sary  to  the  present  needs  of  the  lat- 

Where,  in  a  charter  granted  by  con-  ter.     Atlanta,  etc.   R.  R.  v.  Atlanta, 

gresa  to  a  railroad  corporation  for  a  etc.  R.  R.,  124  Ga.  125  (1905). 

bridge,  the  right  is  retained  to  con-  4  Youghiogheny  Bridge  Co.  v.  Pitts- 

gres  to  alter,  amend  or  repeal,  and  burgh,    etc.   R.    R.,    201    Pa.    St.   457 

thereafter  another  act  of  congress  pro-  (1902). 

vides  that  such  bridge  shall  be  open  5  Denver,  etc.  Co.  v.  Denver,  etc.  R. 

for  the  use  of  the  other  railroads  on  R.,  69  Pac.  Rep.  568  (Colo.  1902).  See 

a  reasonable  compensation,  and  there-  also  §  934,  in^ra. 


after  a  mortgage  given  by  the  corpo- 
ration   is    foreclosed,    the    purchaser 


6  See  §  905,  supra. 

7  Baltimore,  etc.  Tump.  Co.  v.  Union 


takes  the  bridge,  subject  to  the  obli-  R.  R.,  35  Md.  224  (1871);  Brooklyn, 
gation  to  allow  other  railroads  to  use  etc.  R.  R.  v.  Brooklyn,  etc.  R.  R.,  33 
the  bridge  even  though  the  mortgage    Barb.    420    (1861),    involving    street 
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does  not  enable  it  to  cross  railroad  tracks  where  the  depot  is  located.* 
The  compensation  to  he  paid  by  a  city  to  a  railroad  company  for 
opening'  a  new  street  across  the  railroad  tracks  is  based  on  the  actual 
expense  caused  to  the  railroad  company,  and  not  upon  the  value  of 
the  property  so  taken.^  Where  two  street  railways  cross,  the  law  does 
not  raise  a  presumption  that  one  has  precedence  of  passage  over  the 
other.^ 

If  due  authority  be  given,  a  railroad  may  be  constructed  on  a 
street.* 

In  'Sew  York  a  railroad  acquires  an  exclusive  right  to  a  speci- 
fied right  of  way  after  it  has  filed  its  maps  and  given  the  notice  re- 
quired by  statute.^    Priority  in  occupation  must  give  way  to  priority 


railways;  Ne^vv  York,  etc.  R.  R.  ®. 
Forty-second,  etc.  R.  R.,  50  Barb.  309 
(1867);  Be  Central  R.  R.,  1  Thomp. 
&  C.  419  (1873) ;  Starr  v.  Camden,  etc. 
R.  R.,  24  N.  J.  L.  592  (1854),  li.old:ing 
that  a  railroad  cannot  cross  a  high- 
way without  compensating  the  owner 
of  the  soil;  Morris,  etc.  R.  R.  ■;;.  Cen- 
tral R.  R.,  31' N.  J.  L.  205  (1865), 
holding  that  express  power  to  cross 
another  track  is  not  accessary; 
Greenwich  v.  Easton,  etc.  R.  R.,  24 
N.  J.  Eq.  217  (1874),  holding  that 
power  to  change  the  grade  of  a  high- 
way cannot  be  exercised  merely  for 
the  convenience  of  a  railroad;  a 
necessity  must  exist.  Under  a  state 
statute  a  railroad  may  cross  another 
railroad  which  is  chartered  by  the 
federal  government.  Union  Pac.  Ry. 
V.  Leavenworth,  etc.  Ry.,  29  Fed.  Rep. 
728  (1887).  As  to  the  pleadings  in 
an  action  by  one  corporation  to  con- 
demn property  of  the  other,  see  Den- 
ver, etc.  Co.  V.  Union,  etc.  Ry.,  34 
Fed.  Rep.  386  (1888).  In  order  to 
run  through  a  narrow  pass,  one  rail- 
road may  condemn  such  parts  of  an- 
other railroad  right  of  way  as  the 
latter  is  not  using,  when  its  right  of 
way  ip  broad  enough  for  two  tracks. 
Anniston,  etc.  R.  R.  ■;;.  Jacksonville, 
etc.  R.  R.,  82  Ala.  297  (18?7).  A 
stockholder  im  a  road  which  is  in  a 
receiver's  hands  may  enjoin  another 
road  from  crossing  it.  Hewlett  v.  New 
York,  etc.  Ry.,  14  Abb.  N.   Cas.   328 


(1882).  One  railroad  may  condemn 
the  right  of  way  to  cross  another 
railroad.  National  Docks,  etc.  Ry.  v. 
State,  53  N.  J.  L,.  217  (1891).  A  pri- 
vate business  corporation  authorized 
to  build  a  private  railroad  may  be 
authorized  to  condemn  the  right  to 
cross  another  railroad.  Salem  R.  R. 
V.  Alderman  &  Sons  Co.,  58  S.  E.  Rep. 
940  S.  C.  (1907).  As  to  street  rail- 
ways crossing  steam  railtoads,  see 
§  915,  infra. 

1  Winona,  etc.  Ry.  v.  Watertown,  4 
S.  D.  323   (1893). 

2  Chicago,  etc.  R.  R.  v.  Chicago, 
166  U.  S.  226  (1897).  In  this  case  the 
verdict  and  judgment  was  one  dollar. 
See  also  §  934,  infra.  As  to  the  meas- 
ure of  damages  where  a  new  road  is 
laid  out  across  a  railroad  track,  see 
Chicago,  etc.  Ry.  v.  Milwaukee,  97 
Wis.  418  (1897). 

3  Metropolitan  Street  Ry.  v.  Ken- 
nedy, 82  Fed.  Rep.  158  (1897). 

4  See  §  913,  infra. 

6  Rochester,  etc.  R.  R.  v.  New  York, 
etc.  R.  R.,  110  N.  Y.  128  (1888).  Cf. 
Third  Ave.  R.  R.  v.  New  York  El.  R. 
R.,  Superior  Ct.,  N.  Y.  Daily  Reg., 
July  14,  1887.  See  Lewis  on  Eminent 
Domain,  §  306;  also  Morris,  etc.  R.  R. 
V.  Blair,  9  N.  J.  Eq.  635  (1866),  hold- 
ing that  if  neither  of  the  charters 
of  two  railroads  prescribes  rules  for 
the  determination  of  the  right  of 
way,  the  road  which  first  actually  sur- 
veys its  line  is  entitled  to  the  prior 
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of  right  as  between  two  railroads  claiming  the  same  location,  and  that 
company  is  prior  in  right  which  iirst  definitely  adopts  the  route  by 
corporate  action  and  files  a  map  of  the  same.-'  A  mere  incorporation 
of  a  railroad  company  and  the  filing  of  a  map  and  profile  does  not 
constitute  a  contract  with  the  state  for  the  exclusive  use  by  the  rail- 
road of  the  route  laid  down  in  the  map.  The  state  may  subsequently 
authorize  another  railroad  to  use  such  route.  ^  Where  no  specific 
route  is  specified  in  a  grant  of  a  right  of  way  to  a  railroad  company, 
but  the  latter  occupies  a  particular  route  with  the  acquiescence  or 
consent  of  the  grantor,  this  identifies  and  locates  the  route  itself.* 

The  right  of  a  railroad  to  property  taken  by  it  by  virtue  of  emi- 
nent doniain  is  an  interest  in  the  land,  but  the  fee  remains  in  the 
person  from  whom  the  right  of  way  is  taken.*  The  statute  may  au- 
thorize a  railroad  to  condemn  the  fee  and  not  merely  a  right  of  way.** 
A  "right  of  way"  of  a  railroad  or  other  quasi-public  corporation 
may  mean  the  fee  and  not  merely  the  right  of  passage.^  It  has  been 
held  in  some  cases  that  the  owner  of  a  fee  subject  to  the  railroad  ease- 


riglit.  See  also  Troy,  etc.  B.  R.  v. 
Boston,  etc.  R.  R.,  86  N.  Y.  107  (1881). 
See  Pierce,  Railroads,  p.  155,  for 
many  cases  on  conflict  and'  interfer- 
ence of  prior  and  subsequent  grants, 
etc.  Pridr  in  location  and  survey 
held  prior  in  right  to  another  that 
actually  built.  Railway  CO'.  v.  Ailing, 
99  U.  S.  463  (1878).  A  railroad  which 
has  located  but  not  acquired  its  route 
cannot  enjoin  another  company  from 
locating  on  and  acquring  that  route. 
New  Yorlc,  etc.  R.  R.  v.  New  York,  etc. 
R.  R.,  11  Abb.  N.  Oas.  386  (1882). 
After  one  railroad  company  has  lo- 
cated and  staked  off  its  route,  it  has  a 
reasonable  time  within  which  to  con- 
demn the  same,  and  during  that  time 
another  railroad  company  cannot  ac- 
quire the  same  route.  Kaniawha,  etc. 
R.  R.  i:  Glen.,  etc.  R.  R.,  45  W.  Va. 
119  (1898).    See  also  §  913,  infra. 

1  Utah,  etc.  R.  R.  v.  Utah,  etc.  Ry., 
110  Fed.  Rep.  879  (1901).  As  between 
two  railroad  companies  priority  of  lo- 
cation in  point  of  time  is  superiority 
of  right,  but  a  mere  survey  not 
adopted  by  the  board  of  directors  is 
insufficient.  Chesapeake  &  O.  Ry.  Co. 
V.  Deepwater  Ry.  Co.,  57  W.  Va.  641 


(1905).  Priority  of  location  governs. 
Southern,  etc.  Oo.  v.  Indianapolis,  etc. 
Co.,  81  N.  E.  Rep.  65   (Ind.  1907). 

2  Underground  R.  R.  v.  City  of  New 
York,  193  U.  S.  416  (1904). 

3  Gaston  v.  Gainesville,  etc.  Ry.,  120 
Ga.  516   (1904). 

4  Boyce  v.  Missouri,  etc.  R.  R.,  68 
S.  W.  Rep.  920  (Mo.  1902);  Aldrich 
V.  Drury,  8  R.  I.  554  (1867),  holding, 
however,  that  a  railroad  may  grade 
and  use  the  earth  for  filling,  etc.,  in 
other  places,  but  cannot  sell  the  earth 
to  other  parties.  Chapin  v.  Sullivan 
R.  R.,  39  N.  H.  564  (1859),  to  same 
effect.  A  deed  to  a  railroad  of  a 
right  of  way  may  be  so  drawn  as  to 
convey  a  fee.  Ballard  v.  Louisville, 
etc.  R.  R.,  5  S.  W.  Rep.  484  (Ky. 
1887).  The  fee  and  the  right  to  the 
trees,  etc.,  upon  it  and  to  the  miner- 
als, etc.,  below  it  remain  in  the  owner 
subject  to  such  easement.  Blake  v. 
Rich,  34  N.  H.  282  (1856);  Henry  v. 
Dubuque,  etc.  R.  R,,  2  Iowa,  288 
(1855). 

5  Currie  v.  New  York,  etc.  Co.,  66 
N.  J.  B3q.  313  (1904). 

6  New  Mexico  v.  United  States,  etc. 
Co.,  172  U.  S.  171   (1898). 
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ment  has  some  rigkt  to  use  the  land  taken  not  inconsistent  with  the 
easement,  but  the  weight  of  authority  holds  that  the  use  of  the  rail- 
road company  while  the  easement  exists  is  exclusive  of  the  owner 
of  the  fee.^  This  right  of  way  is  property  and  it  belongs  to  the  com- 
pany, even  though  it  has  been  abandoned  for  a  long  period  of  years.* 


iRoby  V.  New  York  C.  etc.  R.  R., 
142  N.  Y.  176,  180  (1894).  But  see 
Jackson  v.  Hathaway,  15  Johns,  447 
(1818);  Blake  v.  Rich,  34  N.  H.  282 
(1856);  Adams  v.  Rivers,  .11  Barb. 
390  (1851).  And  see  Jackson  v.  Rut- 
land, etc.  R.  R.,  25  Vt.  150  (1853); 
Dean  v.  Sullivan  R.  R.,  22  N.  H.  316, 
321  (1851);  Quinby  v.  Vermont  Cen- 
tral, etc.,  23  Vt.  387  (1851);  Weston 
V.  Foster,  48  Mass.  297  (1843);  Giesy 
V.  Cincinnati,  etc.  R.  R.,  4  Ohio  St. 
308  (1854) ;  Henry  v.  Dubuque,  etc. 
R.  R.,  2  Iowa,  288  (1855) ;  New  Mex- 
ico V.  U.  S.  Trust  Co.,  172  U.  S.  171 
(1898);  Smith  v.  Hall,  103  Iowa,  95 
(1897) ;  Hazea  v.  Boston  &  Me.  R.  R., 
68  Mass.  574  (1854) ;  Wood  v.  Truckee 
Turnpike  Co.,  24  Cal.  474  (1864).  An 
electric  light  company  has  no  right  to 
erect  its  line  on  a  railroad  right  of 
way  without  the  consent  of  the  rail- 
road, even  though  it  has  obtained  the 
consent  thereto  of  the  owners  of  the 
fee,  such  consent  not  being  a  deed  of 
any  right  in  the  land,  but  a  mere 
license.  The  railroad  is  entitled  to 
cut  down  the  poles  and  cannot  be  en- 
joined on  the  ground  of  irreparable 
injury,  inasmuch  as  the  line  had  not 
yet  been  put  into  use.  Consolidated, 
etc.  Co.  V.  Northern,  etc.  Ry.,  69  Atl. 
R^p.  518  (Md.  1908). 

2  Non-user  of  the  whole  right  of 
way  is  no  abandonment  of  it.  Penn- 
sylvania R.  R.  V.  Freeport,  138  Pa.  St. 
91  (1890).  Abandonment  of  any  part 
of  a  right  of  way  is  not  presumed 
from  the  fact  that  the  railroad  uses 
only  a  part.  Hummel  v.  Cumberland 
Valley  R.  R.,  175  Pa.  St.  537  (1896). 
Mere  non-user  of  a  railroad  right  of 
way  does  not  constitute  abandonment. 
Townsend  v.  Michigan,  etc.  R.  R.,  101 
Fed.  Rep.  757  (1900).  Non-user  by 
a  railroad  of  a  right  of  way  for  five 
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years  is  not  an  abandonment.  Scar- 
ritt  V.  Kansas  City,  etc.  Ry.,  148  Mo. 
676  (1899).  If  a  railway  abandons 
its  right  of  way  and  leaves  its  rails 
thereon,  the  rails  become  the  property 
of  the  abutting  property  owner.  Mis- 
souri, etc.  Ry.  V.  Bradbury,  106  Mo. 
App.  450  (1904).  Proof  of  the  abandon- 
ment or  non-user  must  be  decisive  and 
unequivocal  and  the  question  is 
a  mixed  one  of  law  and  fact. 
Gaston  v.  Gainesville,  etc.  Ry., 
120  Ga.  516  (1904).  A  purchaser  of 
a  street  railway  from  a  receiver 
may  abandon  operation  and  take  up 
the  rails.  French  v.  Jones^  191 
Mass.  522  (1906).  The  question 
of  abandonment  of  the  right  of  way 
may  be  for  the  jury.  Tennessee,  etc. 
R.  R.  V.  Taylor,  102  Ala.  224  (1894), 
where  the  original  location  was  on 
government  land  afterwards  taken  up 
by  a  settler.  The  abandonment  of 
the  right  of  way  by  a  railroad  is  no 
ground  for  an  action  of  trespass  by 
the  former  owner  to  recover  it.  Lo- 
gan V.  Vernon,  etc.  R.  R.,  90  Ind. 
552  (1883).  A  railroad  right  of  way 
does  not  lapse  merely  because  it  is 
not  used  for  thirteen  years.  Barlow 
V.  Chicago,  etc.  R.  R.,  29  Iowa,  276 
(1870).  The  state  may  convey  to  an- 
other railroad  an  abandoned  right  of 
way.  L/ong  abandonment  does  not 
destroy  the  right  of  way.  Noll  v.  Du- 
buque, etc.  R.  R.,  32  Iowa,  66  (1871); 
Henderson  v.  Central,  etc.  Ry.,  21 
Fed.  Rep.  358  (1884).  See  also  Chi- 
cago, etc.  R.  R.  V.  Moulton,  etc.  R.  R., 
57  Iowa,  249  (1881),  holding  that 
where  a  railroad  company  built  and 
conducted  its  lines  over  a  portion  of 
the  route  set  forth  in  its  charter,  but 
failed  for  a  period  of  five  years  to 
build  its  road  over  another  portion, 
or  to  evince  an  intention  of  building 
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When  land  is  taken  by  a  corporation  for  a  specific  purpose,  its  use 
by  the  corporation  is  limited  to  that  particular  purpose.^  But  land 
purchased  by  a  turnpike  company  may  be  sold  by  it,  although  the  rule 
is  different  as  to  land  condemned,^  excepting,  of  course,  an  author- 
ized sale  to  another  company  to  use  for  the  same  purpose,  as  always 
happens  where  a  railroad  is  sold  to  another  company  by  statutory  au- 
thority. Where  a  railroad  leases  surplus  land,  taken  under  power  of 
eminent  domain,  to  a  party  to  use  as  a  coal  yard,  this  is  not  an  aban- 
donment of  the  easement.*     A  canal  right  of  way  owned  by  a  state 

the  same,  that,   as  to  the  part  not    parties  being   out  of  possession,  the 


taken   and  used  for  the  purposes  of 
the  company,  there  had  been  an  aban- 
donment,  and  another  company   was    Hep.  519  (1885), 
allowed    to    condemn   and    take    the    company    takes 
same  for  railroad   purposes.     Under 
the  Iowa  statutes  an  abandonment  of 


court  will  not  appoint  a  receiver.  St, 
L/ouis,  etc.  R.  R.  v.  Dewees,  23  Fed. 
Although  a  railroad 
up  its  tracks  and 
abandons  its  right  of  way  for  ten 
years,  using  a  line  which  it  leases. 


a  right  of  way  for  eight  years  revests    yet,  at  the  end  of  that  time,  it  may 


the  same  in  the  owner  of  the  fee. 
Smith  V.  Hall,  103  Iowa,  95  (1897). 
A  railroad,  by  long  abandonment  of  a 
right  of  way,  may  lose  it.  Beattie 
V.  Carolina  Cent.  R.  R.,  10«  N.  C.  425 
(1891).  An  abandonment  for  ten 
years    of    a    right   of   way,    and   an 


resume  possession,  although  the  ad- 
jacent owners  have  fenced  it  in.  Dur- 
fee  V.  Peoria,  etc.  Ry.,  140  111.  435 
(1892).  On  this  subject  of  abandon- 
ment, see  also  §  913,  infra. 

1  Locks  &  Canals  v.  Nashua,  etc.  R. 
R.,   104  Mass.   1    (1870),   where   land 


adverse  possession  for  that  length  of   taken  by  a  railroad  for  the  purposes 
time,  is  fatal  to  the  company's  claim,    of  its  business  was  rented  to  manu 


Brown  v.  Chicago,  etc.  Ry.,  101  Mo. 
484  (1890).  A  railroad  may  be  con- 
fined to  a  single  right  of  way.  Joy 
V.  St.  Louis,  138  U.  S.  1   (1891).     As 


facturers.  It  was  held  that  the  owner 
of  the  fee  might  maintain  a  writ  of 
entry  to  establish  his  right  and 
recover    damages;     Imlay    i/.    Union 


to  the  right  of  one  railroad  to  obtain    Branch  R.  R.,  26  Conn.   255    (1857), 


the  right  to  use  the  tracks  of  another 
company,  see  Lake  Shore,  etc.  Ry.  v. 
Cincinnati,  etc.  Ry.,  116  Ind.  578 
(1888).  In  Chicago,  etc.  Ry.  v.  Loe- 
wenthal,  93  111.  433  (1879),  a  mort- 
gage given  by  a  railroad  company 
which  had  done  a  little  grading  and 
then  abandoned  the  enterprise  was 
not  allowed  a  lien  upon  the  road  as 
completed  by  a  later  railroad  com- 
pany that  used  the  same  right  of 
way.  Where  one  road  has  possession 
of  a  right  of  way,  equity  will  enjoin 
another  road  from  interfering  until 
the  right  has  been  judicially  passed 
upoH.  Montana  Cent.  R.  R.  v.  Helena, 
etc.  R.  R.,  6  Mont.  416  (1887).   Where 


holding  that  land  taken  for  a  high- 
way was  not  convertible  into  a  com- 
mon. See  Binney's  Case,  2  Bland 
(Md.),  99,  142  (1829),  and  p.  3304, 
supra.  A  property  owner  who  has 
granted  a  right  of  way  for  a  railroad 
to  transport  minerals  may  enjoin  the 
railroad  from  using  the  right  of  way 
as  a  common  carrier.  Jackson  v.  Big 
Sandy,  etc.  R.  R.,  59  S.  E.  Rep.  749 
(W.  Va.  1907). 

2  Miller  v.  Fleming&burg,  etc.  Co., 
59  S.  W.  Rep.  512  (Ky.  1900).  Where 
the  entire  interest  in  land  is  con- 
demned for  water-works  by  a  city,  the 
property  does  not  revert,  even  though 
not  used  for  water-works.     Wood  v. 


two  parties  are  litigating  by  a  bill  to    City   of   Mobile,    107   Fed.   Rep.    846 
quiet  title  to  obtain  title  and  posses-    (1901). 

sion  of  an  unused  railroad  track,  both      3  Roby  v.  New  York  Cent,  R.  E.,  142 
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may  be  leased  by  the  state  for  railroad  purposes/  but  additional 
compensation  must  be  paid  to  the  owners  of  the  fee.^  A  delay  of  five 
years  after  a  survey  is  made  does  not  constitute  an  abandonment  of  a 
proposed  right  of  way.^  An  unused  right  of  way  does  not  revert  to 
the  original  owner.*  But  where,  for  twenty  years,  a  railroad  has 
abandoned  a  part  of  its  right  of  way  and  the  same  has  beein  held  in 
adverse  possession  by  a  private  individual,  the  right  of  the  railroad 
may  be  lost.^  It  may  be  a  question  for  the  jury  as  to  whether  a  rail- 
road intended  to  abandon  and  actually  did  abandon  a  right  of  way, 
thereby  justifying  the  owner  of  the  fee  in  taking  possession.®  Where 
a  grant  of  a  right  of  way  to  a  railroad  contains  a  provision  that  it 
shall  revert  if  the  company  does  not  build  within  five  years,  the  grant 
is  seK-executing  and  the  right  ceases  ipso  facto  if  the  road  is  not  so 
built. '^  Even  though  a  railroad  allows  the  outer  portion  of  its 
right  of  way  to  be  used  by  abutting  property  owners  for  farm  pur- 
poses for  fifteen  years,  yet  this  does  not  constitute  adverse  possession, 
and  the  railroad  may  reclaim  the  same  at  any  time.^ 

The  expiration  of  the  charter  of  the  company  does  not  put  an  end 
to  its  right  to  the  right  of  way.® 

N.  Y.  176  (1894).  The  lower  court  eight  years  afterwrards  claim  the  right 
held  that  where  a  railroad  has  merely  to  relay  them,  it  having  raised  no 
a  right  of  way  over  land,  and  leases  objection  to  another  company  occupy- 
the  property  for  purposes  of  private  ing  the  street.  West,  etc.  Ry.  v.  Phil- 
business,  the  owner  of  the  fee  may  adelphia,  etc.  Co.,  186  Pa.  St.  459 
Roby  V.  Yates,  70  (1898).  Even  though  a  railtoad  al- 
lows an  abutting  property  owner  to 
use  land  which  the  railroad  is  not 
using,  nevertheless  he  does  not  ac- 
quire title  by  adverse  possession  until 


reclaim  the  land 
Hun,  35  (1893). 

1  Vought  V.  Columbus,  etc.  R.  R.,  58 
Ohio  St.  123  (1898). 

2  American  Tsl.  &  Tel.  Co.  v.  Pearce, 
71  Md.  535  (1889);  Phillips  v.  Postal    he  has  notified  the  company  that  his 


Tel.,  etc.  Co.,  130  N.  C.  513  (1902); 
Strong  V.  Brooklyn,  68  N.  Y.  1  (1876). 

3  Pittsburgh,  etc.  Ry.  v.  Pittsburgh, 
etc.  R.  R.,  159  Pa.  St.  331  (1893). 

4McConihay  v.  Wright,  121  U.  S. 
201   (1887). 

5  Illinois,  etc.  R.  R.  v.  Moore,  43  N. 
B.  Rep.  364  (111.  1895);  West,  etc.  Ry. 
V.  Philadelphia,  etc.  Co.,  186  Pa.  St. 
459  (1898).    Non-user  is  not  an  aban- 


user    was    adverse.     Graham   v.    St. 
Louis,  etc.  Ry.,  69  Ark.  562  (1901). 

6  Chicago,  etc.  R.  R.  v.  Clapp,  66  N. 
E.  Rep.  223   (111.  1903). 

7  McDowell  V.  Blue  Ridge,  etc.  Ry., 
57  S.  E.  Rep.  520  (N.  C.  1907). 

SMcliUcas  V.  St.  Joseph,  etc.  R.  R., 
93  N.  W.  Rep.  928    (Neb.  1903). 

9  Although  a  railroad  takes  but  a 
right  of  way,  yet  this  does  not  revert 


donment  of  a  right  of  way;  yet,  if  to  the  owner  of  the  fee  upon  the 
there  is  a  clear  intent  to  abandon,  termination  of  the  railroad  charter, 
and  improvements  by  the  owner  of  The  right  of  user  lor  a  railroad  is 
the  fee  are  allowed,  the  right  is  lost,  held  to  be  perpetual.  Miner  v.  New 
Roanoke  Inv.  Co.  v.  Kansas,  etc.  Ry.,  York,  etc.  R.  R.,  123  N.  Y.  242  (1890). 
108  Mo.  50  (1891).  Where  a  street  Even  if  it  should  be  conceded  that 
railway  has  taken  up  its  tracks,  as  on  failure  of  a  railroad  company  to 
allowed  by  charter,  it  cannot  twenty-    construct  ten  miles   of  road  withiii 
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The  legislature  has  power  to  grant  a  monopoly  to  a  railroad  and 
thus  bind  the  state  not  to  charter  another  parallel  railroad.^  But 
such  monopolies  are  never  created  by  implication,  and  are  construed 
away  whenever  possible.^  An  exclusive  right  given  by  a  private  prop- 
erty owner  to  a  gas  company  to  construct  lines  across  his  premises, 
being  void,  neither  it  nor  the  grantee  is  entitled  to  damages  therefor 
in  condemnation  proceedings  by  another  company  to  cross  such  land.^ 

The  old  theory  that  a  railroad  is  similar  to  a  turnpike,  in  that  any 
person  may  run  his  cars  over  it,  has  long  since  been  abandoned.* 


two  years  of  its  incorporation, 
whereby  it  forfeits  its  cliarter,  all 
rights  in  the  road-bed  are  forfeited,  a 
new  company  cannot,  by  simply  tak- 
ing out  a  charter  calling  for  the  sam^ 
termini  as  the  old  company,  acquire 
title  to  such  property.  Sulphur 
Springs,  etc.  Ry.  v.  St.  Louis,  etc.  Ry., 
2  Tex.  Civ.  App.  650  (1893).  See  also 
People  V.  O'Brien,  111  N.  Y.  1  (1888), 
and  §  641,  supra. 

1  An  exclusive  right  to  have  a  rail- 
road between  two  points  granted  by 
the  legislature  is  a  protected  contract, 
and  competitors  will  be  enjoined.  Bos- 
ton, etc.  R.  R.  V.  Salem,  etc.  R.  R.,  68 
Mass.  1  (1854).  The  legislature  can- 
not authorize  a  railroad  to  use  for  the 
distance  of  five  miles  the  tracks  of  a 
railroad  whose  charter  gave  it  exclu- 
sive right  to  the  use  of  the  track,  and 
there  was  no  reserved  right  of  amend- 
ment. Pennsylvania  R.  R.  v.  Balti- 
more, etc.  R.  R.,  60  Md.  263  (1883). 
The  United  States  court  has  jurisdic- 
tion of  a  suit  by  the  trustee  of  bond- 
holders of  a  water-works  company  to 
enjoin  the  city  from  constructing  its 
own  water-works  in  violation  of  an 
exclusive  right  granted  to  the  com- 
pany. Mercantile  Trust  Co.  v.  Colum- 
bus, 203  U.  S.  311  (1906). 

2  An  exclusive  right  to  a  railroad 
to  transport  passengers  between  two 
places  is  not  violated  by  another  rail- 
road which  may  be  used  for  merchan- 
dise alone.  Richmond,  etc.  R.  R.  v. 
Louisa  R.  R.,  13  How.  71  (1851). 
Even  though  a  railroad  charter  gives 
a  monopoly  as  regards  a  parallel  line, 
this  does  not  prevent  a  parallel  line 


for  a  short  distance  for  local  pur- 
poses. Wheelwright  v.  Commonwealth, 
103  Va.  512  (1905).  In  Connecting 
Ry.  V.  Union  Ry.,  108  111.  265  (1884), 
the  court  said:  "The  mere  grant  of 
the  right  to  build  a  railroad  between 
given  termini  creates  no  implied  ob- 
ligation by  the  state  to  not  thereafter, 
grant  the  right  to  other  companies  to 
build  other  railroads  parallel  with  it 
between  the  same  termini;  nor  that 
other  railroads  with  their  tracks 
and  switches  shall  not  thereafter  be 
granted  the  right  to  cross  the  state  in 
a  different  direction,  and  thus  pass 
over  its  tracks  and  switches."  See 
also  §§  913,  922,  927,  931,  infra. 

s  Calor,  etc.  Co.  v.  Franzell,  109  S. 
W.  Rep.  328  (Ky.  1908).  See  also 
§  934,  infra. 

4  Some  of  the  earliest  English  rail- 
way acts  gave  free  liberty  to  all  per- 
sons to  use  the  railways  with  prop- 
erly-constructed carriages  upAn  pay- 
ment of  certain  tolls  and  subject  to 
the  company's  regulations.  Queen  v. 
London,  etc.  Ry.,  1  Q.  B.  558,  591 
(1842);  Queen  v.  Grand  Junction  Ry., 
4  Q.  B.  18,  37  (1844).  The  idea  that 
railways  are  public  highways  in  that 
sense  has  thoroughly  disappeared  in 
the  development  of  our  modern  sys- 
tem. They  are  public  highways,  and 
while  they  must  serve  the  public  on 
the  pain  of  forfeiting  domain  and 
franchise,  yet  they  are  not  open  to  all 
suitable  vehicles.  See  Beekman  v. 
Saratoga,  etc.  R.  R.,  3  Paige,  45,  74 
(1831);  Camblos  v.  Philadelphia,  etc. 
R.  R.,  4  Brewst.  (Pa.)  563,  597 
(1873).    The  old  theory  has  an  advo- 
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§  907.  A  railroad  may  contract  to  carry  passengers  orjreight  be- 
yond its  own  line.^ — Where  a  contract  to  deliver  at  the  point  of 
destination  is  entered  into,  the  contracting  railroad  becomes  responsi- 
ble for  the  loss  or  damages  of  freight  and  injuries  to  passengers  oc- 
curring upon  other  lines  to  the  same  extent  as  if  the  loss,  damage, 
or  injury  happened  upon  its  own  line.* 
cate  In  Hudson,  Railways  and  the  Re-    Nashua  Dock  Oo.  v.   Worcester,   etc. 


public,  ch.  X.     In  Lake  Superior,  etc. 
R.  R.  V.  United  States,  93  U.  S.  442 


R.  R.,  48  N.  H.  339   (1869). 

2  Noyes  v.  Rutland,  etc.  R.  R.,  27  Vt. 


(1876),   Mr.   Justice   Bradley  adverts  110  (1834);  Morse  v.  Brainerd,  41  Vt. 

to  and  comments  on  the  fact  that  in  550  (1869);  Railway  Co.  v.  Pratt,  89i 

England    and    in    this    country    rail-  U.  S.  123   (1874);  Gfover  &  Baker  S. 

roads,    when    first   constructed,    were  M.  Co.  v.  Missouri  Pac.  Ry.,  70  Mo.  672 

by  the  legislatures  and  the  people  re-  (1869);  Nashua  Lock  Co.  v.  Worces- 

garded   and   treated    as    public  high-  ier,  etc.  R.  R.,  48  N.  H.  339   (18€9); 

ways  for  the  use  of  all  who  had  occa-  Candee  v.  Pennsylvania  R.  R.,  21  Wis. 

sion    to   run    their   vehicles    thereon.  582  (1867) ;  Converse  v.  Norwich,  etc. 

For  a  description  of  some  of  the  early  Transp.    Co.,    33    Conn.    166    (1865) ; 

cluarters   in    New   England,    whereby  Baltimore,     etc.     Steamboat    Co.    v. 

any  person  was  given  the  right  to  run  Brown,  54  Pa.  St.  77  (1867) ;  Stewart 

cars  upon  the  tracks,  see  Opinion  of  v.  Erie,  etc.  Transp.  Co.,  17  Minn.  372 

the  Justices,  66  N.  H.  629  (1891).  (1871);  Railway  Oo.  v.  McCarthy,  96 

1  Wheeler  v.  San  Francisco,  etc.  R.  U.   S.   258    (1877);    Hill   Mfg.   Co.  v. 


R.,  31  Cal.  46  (1866) ;  Perkins  v.  Port- 
land, etc.  R.  R.,  47  Me.  573  (1859); 
Railway  Oo.  v.  McCarthy,  96  U.  S.  258 
(1877);  Atchison,  etc.  R.  R.  v.  Den- 
ver, etc.  R.  R.,  110  U.  S.  667  (1883); 
Hill  Mfg.   Co.  ■;;.  Boston,  etc.  R.  R., 


Boston,  etc.  R.  R.,  104  Mass.  122 
(1870);  Railroad  Co.  v.  Manufactur- 
ing Co.,  16  Waia.  324  (1872);  Bissell 
V.  Michigan,  etc.  R.  R.,  22  N.  Y.  258 
(1860),  holding  that,  where  two  roads 
chartered  by  different  states  united  in 


104  Mass.   122   (1870);  Noyes  v.  Rut-    the  business  of  transporting  passen- 


land,  etc.  R.  R.,  27  Vt.  110     (1854); 
Kessler  v.   New   York,   etc.    R.   R.,   7 


gers  over  a  third  line  in  another  state, 
they  were  jointly  liable  for  injuries 


Lans.  63   (1872),  holdiing  that  selling  caused  by  the  latter;   Burtis  v.  Buf- 

a   ticket   with   coupons   attached    for  falo,  etc.  R.  R.,  24  N.  Y.  269   (1862), 

other  roads  is  a  contract  for  transpor-  holding    that    under    the    New    York 

tation  upon  such  roads.    A  contract  to  statute  a  railroad   is  liable  for  the 

carry  beyond   the  line  of   a  railroad  delivery  of  freight  upon  a  connecting 

may  be  inferred  from'  circumstances  line  in  another  state;   Buffit  v.  Troy, 


and  need  not  be  express.     Wilby  v. 
West   Oornwall   Ry.,    2   H.   &  N.   703 


etc.  R.  R.,  40  N.  Y.  168  (1869),  hold- 
ing that,  where   a  railroad  hired  a 


R.,    21   Wis.    582    (1867);    Baltimore, 
etc.  Steamboat  Co.  v.  Brown,  54  Pa. 


(1858);    Candee   v.   Pennsylvania  R.    man  to  run  stages  from  a  village  to 

its  station,  and  to  sell  tickets  from 
the  village  to  points  on  its  line,  it 
St.  77  (1867);  Converse  v.  Norwich,  was  liable  for  injuries  received  by  a 
etc.  Transp.  Co.,  33  Conn.  166  (1865) ;  passenger  on  th«  stage.  Whether  the 
Perkins  v.  Portland,  etc.  R.  R.,  47  Me.  transaction  was  ultra  vires  or  not, 
673  (1859),  holding  that  it  may  be  so  the  road  was  liable  for  its  negligence 
bound  without  any  special  arrange-  in  executing  its  contract.  Upon  the 
ment,  if  by  its  agents  it  holds  itself  last  point,  see  Hood  v.  New  York,  etc. 
out  to  be  a  common  carrier  to  a  place  R.  R.,  22  Conn.  1,  502  (1853),  hold^ 
beyond  the  limits  of  its  own   road,    ing   that   such   a   contract   was  not 
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The  liability  of  a  road,  contracting  to  deliver  beyond  its  own  line, 
for  losses,  damages,  and  injuries  happening  upon  lines  other  than  its 

within  the  powers  of  the  corporation,    a  loss  of  baggage  upon  another  road. 


and  was  not  obligatory  upon  it;  Angle 
V.  Mississippi,  etc.  R.  R.,  9  Iowa,  487 
(1859),  where  it  was  held  that  a  rail- 
road which  received  goods  marked  for 
a  point  upon  another  road  is  priTna 
facie  bound  to  carry  and  deliver  them 
according  to  the  marks.  To  same 
effect,  Kyle  v.  Laurens  R.  R.,  10  Rich. 
L.  (S.  C.)  382  (1857).  But  see  Root 
V.  Great  Western  R.  R.,  45  N.  Y.  524 
(1871),  where  it  was  held  that  merely 
receiving  goods  marked  for  a  place 
beyond  its  own  terminus  will  not  ren- 
der a  road  liable  for  losses  not  oc- 
curring on  its  own  line,  unless  there 
be  proof  of  an  undertaking  to  deliver 
at  the  destination;  McCleur  v.  Man- 
chester, etc.  R.  R.,  79  Mass.  124 
(1859),  where  a  railroad  was  held 
liable  for  freight  received  for  trans- 
portation over  a  leased  line;  and 
holding  also  that  parol  evidence  that 
a  foreign  corporation  has  held  itself 
out,  through  its  agents,  as  a  common 
carrier  over  a  road  in  Massachusetts, 
Is  sufficient  to  sustain  an  action  for 
damages  to  freight.  The  agreement 
does  not  constitute  a  partnership. 
Mohawk,  etc.  R.  R.  v.  Nlles,  3  Hill, 
162  (1842);  Illinois  Cent.  R.  R.  v. 
Copeland,  24  111.  332  (1860),  holding 
that  a  road  which  sells  tickets  over 
its  own  and  other  roads  is  liable  for 
the  safety  of  the  passengers  and 
baggage  to  the  point  of  destination; 
Najac  V.  Boston,  etc.  R.  R.,  89  Mass. 
329  (1863),  holding  that  a  road  hav- 
ing sold  a  ticket  for  an  excursion 
over  its  own  line  and  others  is  liable 
for  loss  of  baggage  upon  another 
road.  There  may  be  a  joint  liability; 
Wylde  0.  Northern  R.  R.,  53  N.  Y. 
156  (1873) ;  Milnor  v.  New  York,  etc. 
R.  R.,  53  N.  Y.  363  (1873),  holding 
that,  if  there  is  no  contract  to  de- 
liver at  destination,  but  only  an 
agency  for  the  sale  of  tickets,  the 
road  selling  a  ticket  is  not  liable  for 


Where  goods  are  carried  by  connect- 
ing lines,  an  injury  to  the  goods  by 
the  first  line  will  not  give  a  cause  of 
action  against  the  line  which  receives 
the  goods  after  the  injury  occurs. 
Darling  v.  Boston,  etc.  R.  R.,  93  Mass. 
295  (1865);  Gass  v.  New  York,  etc. 
R.  R.,  9  Mass.  220  (1868).  Unless  a 
railtoad  by  express  contract  limits  its 
liability,  it  is  liable  for  loss  of  freight 
over  a  connecting  line  to  which  it  de- 
livers it.  Alabama,  etc.  R.  R.  v. 
Mount  Vernon  Co.,  84  Ala.  173  (1888). 
A  railroad  is  liable  for  the  delay  of  a 
connecting  line  in  delivering  goods 
sent  over  both  lines.  Savannah,  etc. 
Ry.  V.  Pritohard,  77  Ga.  412  (1887); 
but  see  Knott  v.  Raleigh,  etc.  R.  R., 
98  N.  C.  73  (1887);  Ortt  v.  Minneapo- 
lis, etc.  Ry.,  36  Minn.  396  (1887). 
Cf.  Independence  Mills  Co.  v.  Burling- 
ton, etc.  Ry.,  72  Iowa,  535  (1887) ; 
Pennsylvania,  etc.  Nav.  Co.  v.  Dan- 
dridge,  8  Gill.  &  J.  (Md.)  248  (1836), 
holding  that  a  corporation  chartered 
to  carry  between  two  points  is  not 
liable  for  property  lost  in  the  carriage 
by  the  corporation  to  a  third  point. 
St.  Louis,  etc.  Ry.  v.  Weakly,  50  Ark. 
397  (1888).  Suit  cannot  be  brought 
against  the  last  connecting  line  for 
baggage  lost  somewhere  or  other  on 
one  of  several  connecting  lines.  At- 
chison, etc.  R.  R.  V.  Roach,  35  Kan. 
740  (1886).  An  intermediate  line  is 
not  liable  for  the  negligence  of  sub- 
sequent  connecting  lines.  Hill  v.  Bur- 
lington, etc.  R.  R.,  60  Iowa,  196 
(1882).  But  the  rule  may  be  other- 
wise where  all  the  lines  are  partners 
in  the  fast-freight  line.  Block  v. 
Fitchburg  R.  R.,  139  Mass.  308 
(1885).  The  right  of  a  railroad  to 
forward  freight  by  any  one  of  con- 
necting lines  cannot  be  limited  by  an 
oral  agreement.  Snow  v.  Indiana,  etc. 
R.  R.,  109  Ind.  422  (1887).  A  railroad 
company  is  liable  for  the  negligence 
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own,  may  be  limited  or  released  by  special  contract  with,  the  con- 
sigaor.^  But  a  mere  notice  by  which  the  road  seeks  to  avoid  >its  lia- 
bility may  not  be  sufficient  to  relieve  it  from  liability.^  Mileage 
tickets  issued  by  an  insolvent  railroad  company  over  another  line  and 
redeemed  by  the  latter  within  six  months  prior  to  the  receivership 
may  be  repaid  out  of  the  income  of  the  receivership,  but  not  out  of 
the  corpus  of  the  mortgaged  property.^  At  common  law  a  common 
carrier  is  not  bound  to  act  as  agent  in  paying  a  connecting  line  over 
which  the  sender  desires  freight  to  be  sent.  The  carrier  is  obliged 
to  deliver  the  freight  to  such  connecting  line,  if  so  ordered,  but  is  not 
obliged  to  make  any  special  arrangements  with  such  connecting  line 
in  regard  to  such  freight.  In  some  of  the  states  there  are  statutes  to 
the  contrary.  A  common  carrier  has  a  right  to  select  its  own  carrier 
to  forward  beyond  its  own  terminus  goods  which  it  has  transported.* 
Where  the  carrier  deviates  from  the  route  stipulated  in  his  bill  of 
lading  he  becomes  an  insurer  against  loss  to  the  goods,  even  from  un- 
avoidable casualty.® 


of  train  bands  on  an  excursion  train 
of  another  line  wliicli  is  allowed  to 
run  on  the  tracks  of  the  former  com- 
pany. Washington  v.  Raleigh,  etc.  R. 
R.,  101  IN.  C.  239  (1888).  Connecting 
line  liability.  Kerrigan  v.  Southern 
Pac.  R.  R.,  81  Cal.  248  (1889).  As  to 
the  duty  of  a  common  carrier,  when 
it  is  unable  to  make  delivery  to  the 
designated  connecting  carrier,  see 
Fisher  v.  Boston,  etc.  R.  R.,  99  Me. 
338  (1904). 

1  Mosher  v.  St.  Louis,  etc.  R.  R.,  127 
U.  S.  390  (1888).  A  railroad  may 
contract  against  liability  on  a  con- 
necting line.  Nines  v.  St.  L/ouis,  etc. 
R.  R.,  107  Mo.  475  (1891) ;  Evansville 
R.  R.  V.  Androscoggin  Mills,  22  Wall. 
594  (1874).  In  this  case  an  exemp- 
tion from  loss  by  fire  was  held  to 
apply  to  the  whole  distance,  and  to 
release  the  road  from  liability  for 
such  a  loss  occurring  upon  another 
road.  Railroad  Co.  v.  Mfg.  Co.,  16 
Wall.  324  (1872);  Mobile,  etc.  R.  R.  v. 
Franks,  41  Miss.  494  (1867),  holding 
that  by  statute  of  Mississippi  a  rail- 
road is  liable  as  a  common  carrier, 
though  there  be  a  special  contract 
limiting  its  liability.  A  stipulation 
that  the  carrier  should  not  be  liable 
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for  the  negligence  of  a  connecting 
road  Is  void.  Gulf,  etc.  R.  R.  v. 
Vaughn,  16  S.  W.  Rep.  775  (Tex. 
1890).     See  also  §  908,  infra. 

2  Cincinnati,  etc.  R.  R.  v.  Pontius, 
19  Ohio  St.  221  (1869),  where  it  was 
said  that  such  a  notice  is  void  as 
being  against  public  policy;  Railroad 
Co.  V.  Mfg.  Co.,  16  Wall.  324  (1872), 
in  which  an  unsigned  general  notice 
on  the  back  of  a  receipt  was  held  not 
to  amount  to  a  contract  of  release, 
though  accepted  by  the  consignor 
without  dissent. 

3  Such  mileage  tickets  having  been 
issued  under  an  agreement  between 
two  companies,  the  tickets  actually 
issued  are  good  as  against  the  solv- 
ent company,  and  the  agreement  of 
the  receiver  to  pay  such  of  the  old 
mileage  tickets  as  are  honored  during 
the  receivership  does  not  change  the 
obligation  of  the  insolvent  company 
therefor  into  a  debt  of  the  receiver. 
Monsarrat  v.  Mercantile  T.  Co.,  109 
Fed.  Rep.  230  (1901). 

4  Louisville,  etc.  R.  R.  v.  West  Coast 
Co.,  198  U.  S.  483   (1905). 

5  Robertson,  v.  National  Steamship 
Co.,  139  N.  Y.  416  (1893).  In  the 
case  of  Atchison,  etc.  R.  R.  v.  Denver, 
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It  has  been  held  that  railroads  cannot  establish  steamboat  lines, 
nor  own  steamboats  to  run  .in  connection  with  theiT  roads.^ 

§  908.  Contracts  by  a  railroad  against  its  liabilities  for  negli- 
gence.— There  is  a  wide  difference  of  opinion  as  to  whether  a  rail- 
road company  may  shield  itself  from  liability  for  its  own  negligence 
by  a  contract  with  the  shipper  to  that  effect.     The  weight  of  au- 

etc.  R.  R.,  110  U.  S.  680   (1884),  the    where  the  shipper  pays  the  local  rate 
court  said:     "At  common  law  a  car-    to   the   termination   of   the   first   car- 
rier is  not  bound  to  carry  except  on    rier's    route,    and    directs    that    the 
its  own   line,  and  we  think  it  quite    freight  then  be  turned  over  to  a  par- 
clear  that,  if  he  contracts  to  go   be-    ticular  connecting  line. 
yond,  he  may,  in  the  absence  of  stat-        i  Lyde   v.   Eastern   Bengal   Ry.,    36 
utory  regulations  to  the  contrary,  de-    Beav.  10    (1866);   Pearce  v.  Madison, 
termine  for  himself  what  agencies  he    21   How.  441    (1858),  holding  a  note 
will  employ.     His  contract  is  equiva-    given  for  a  steamboat  not  collectible; 
lent  to  the  extension  of  his  line  for    Central   R.  R.  v.   Smith,  76  Ala.   572 
the  purpose  of   the  contract,  and,   if     (1884);    Gunn   v.    Central    R.   R.,    74 
he  holds  himself  out  as  a  carrier  be-    Ga.   509    (1885),  holding  that  a  road 
yond  the  line,  so  that  he  may  be  re-    cannot  enter  into  a  partnership  with 
quired  to  carry  in  that  way,  he  may    an  individual  to  run  a  line  of  boats 
nevertheless    confine    himself    to    the    to    carry    passengers;     St.    Joseph   v. 
particular  route  he  chooses  to  use.  He    Saville,   39    Mo.   460    (1867),   holding 
puts  himself  in  no  worse  position  by    that  ofiBcers  and  agents  of  a  railroad 
extending  his  route  with  the  help  of    cannot   use   its   funds   in    running   a 
others  than   he  would  occupy  if  the    steamboat   in   connection   with   it;    a 
means  of  transportation  were  all  his    contract  for  that  purpose  is  not  legal, 
own.    He  certainly  may  select  his  own    To  same  effect,  Hoagland  v.  Hannibal, 
agencies  and  his  own  associates  for    etc.  R.  R.,   39  Mo.   451    (1867);   Rut- 
doing   his   own   business."     See   also    land,  etc.  R.  R.  v.  Proctor,  29  Vt.  95 
Gulf,  etc.  Ry.  v.  Miami  S.  S.  Co.,  86     (1856),  holding  that,  if  a  railroad  has 
Fed.  Rep.  416    (1898),  the  court  say-    purchased  steamboats  without  author- 
ing also  that  where  the  shipper  with    ity,  yet,  if  it  did  so  without  objection 
the  assent  of  the  carrier  designates  a    from  its  stockholders  or  the  state,  it 
route,   that   route   must  be  pursued,    may  sell  them  and  hold  the  purchaser 
and  a  deviation  therefrom  is  at  the    for  the  price;  Downing  v.  Mt.  Wash- 
risk  of  the  carrier.    A  shipper  cannot    ington  Road  Co.,  40  N.  H.  230  (1860), 
maintain  a  bill  in  equity  to  compel  a    holding   that   a    railroad    corporation 
railroad  to  forward  his  freight  by  a    has.  no  power  to  establish  a  stage  line 
certain  route,  even  though  he  claims    for    transportation    purposes,    nor    to 
that  the  reason  it  is  not  forwarded  by    purchase  horses  and  carriages  for  that 
that  route  is  because  of  an  agreement    purpose,  and  may  defeat  an  action  for 
between  the  railroads  fixing  the  rate    not  accepting  the  stages.    But  where 
and   fixing  the  percentage  of   traflSc    the  railroad  has  purchased  a  steam- 
which  each  was  to  carry.    But  if  the    boat  and  given  a  draft  therefor  and 
carrier  selects  an  insolvent  company    is   sued   on   the    draft,    it    is    liable, 
to  forward  such  freight,  and  thereby    Parish    v.    Wheeler,     22    N.    Y.    494 
the  freight  is  lost,  the  first  carrier  is    (1860).    One  who  contracts  to  run  a 
liable  therefor.    Post  v.  Southern  Ry.,    boat  in  connection   with  a  railroad, 
103  Tenn.  184   (1899),  the  court  say-    and  furnishes  a  poor  boat,  causing  a 
ing  that  the   rule   may  be   different    loss  of  freight,  is  liable  therefor  to 
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thority  holds  that  it  cannot.^     In  England,  however,  and  several  of 
the  states,  such  a  contract  is  upheld.^  .  The  supreme  court  of  the 


the    railroad.      South   Wales   Ry.    v.  States  courts  is  against  any  further 

Redmond,     10     C.    B.     (N.     S.)     675  relaxation  of  the  oommon-law  llabil- 

(1861);    Wheeler    v.    San.    Francisco,  itj.     Eells  v.   St.  Louis,  etc.  Ry.,  52 

etc.  R.  R.,  31  Cal.  46   (1866),  holding  Fed.   Rep.   903    (1892);    Hart  v.  Chi- 

that   a    railroad   may   own    and   con-  cago,  etc.  Ry.,  69  Iowa,  485    (1886); 

trol   steamboats  for   transporting   its  Railroad    Co.    v.    Manufacturing   Co., 

freight  and  passengers  over  navigable  16  Wall.  318   (1872);  Wabash,  etc.  R. 

streams  on  its  line  and  constituting  a  R.  v.  Jaggerman,  115  111.  407   (1886), 

part  of  its  route;   Baltimore  v.  Balti-  holding    void    a    contract    exemption 

more,   etc.  R.   R.,   21  Md.   50    (1863),  of  the  road  from  liability  for  its  own 

holding    that   two    railroads   may   be  negligence.    In  Texas  the  statute  for- 

connected  by  a  ferry;  Forest  v.  Man-  bids  railroads  from  limiting  their  lia- 

chester,  etc.  Ry.,  30  Beav.  40   (1861),  bility  at  common  law.     Gulf,  etc.  Ry. 

holding  that  a  railroad  authorized  to  v.  Trawick,  68  Tex.  314  (1887).    The 

keep  steamboats  for  a  ferry  may  use  reasonableness  of  a  rule  that  notice 

them  when  not  employed  in  the  ferry  of  damage  must  be  given  before  the 

for  excursion  purposes;  Calloway,  etc.  property  is  removed  is  for  the  jury. 

Mfg.  Co.  V.  Clark,  32  Mo.  305   (1862),  International,   etc.    Ry.   v.   Garrett,   5 

holding  that  a  corporation  chartered  Tex.  Civ.  App.  540   (1893).     In  Indl- 

to  mine  and  transport  coal  is  empow-  ana  and  Alabama  a  railroad  cannot 

ered  to  purchase  and  use  a  steamboat  by  contract  limit  its  liability  to  that 

for   transporting;    Shawmut  Bank   v.  of    gross    negligence.      Alabama,    etc. 

Plattsburgh,    etc.    R.    R.,    31    Vt.    491  R.  R.  v.  Thomas,  83  Ala.  343  (1888); 

(1859),   holding  that   a   railroad   au-  Rosenfield  v.  Peoria,  etc.  Ry.,  103  Ind. 

thorized   by   charter   to   contract   for  121    (1885) ;    Bartlett    v.    Pittsburgh, 

delivery  beyond  its  line  may  purchase  etc.   Ry.,    94    Ind.    281    (1883).     The 

a  steamboat  to  transport  freight  and  sender    of    a    telegraph    message    Is 

passengers  from  its  own  line  to  an-  bound  by  a  provision  printed  on  the 

other;    Morgan   v.   Donovan,    58    Ala.  back   of  such   message   to   the   effect 

241    (1877),    holding    that,    where    a  that  the  telegraph  company  will  not 

railroad  company  was   authorized  to  be   liable   for   errors  in-  transmitting 

purchase  such  steamboats  as  the  di-  or  the  delivery  of  the  message  beyond 

rectors  might  deem  necessary  for  the  the  sum  paid  by  the  sender  for  send- 

use  of  the  road,  the  purchase  of  boats  ing,  unless  the  message  is  telegraphed 

from  an  opposition  line  for  the  pur-  back  for  comparison,  the  cost  of  so 

pose  of  withdrawing  them  from  busi-  repeating  the  message  to  be  one-half 

ness  was  not  within  the  charter,  and  in    addition    to    the    regular    charge, 

that  a  mortgage  covering  steamboats  Primrose  v.  Western  U.  Tel.  Co.,  154 

used  in  connection  with  the  road  did  17.  S.  1   (1894),  reviewing  conflicting 

not   include   the   boats   so   purchased,  decisions   in   the  various  states,   and 

Cf.  Leslie  v.  Lorillard,  110  N.  Y.  519  also  discussing  the  measure  of  dam- 

(1888).  ages  In  such  cases. 

1  In   the   federal   courts  a  common  2  in  England  the  rule  seems  to  be 
carrier's    contract    exempting    itself  ,  that  the  carrier  may  even  shield  it- 

from    its    own    negligence    Is    void,  self  from  the  consequences  of  its  own 

Liverpool,  etc.  Co.  v.  Phenix  Ins.  Co.,  negligence  by  an  actual  special  con- 

129  U.  S.  397   (1889);  Thomas  v.  Wa-  tract.     Carr  v.   Lancashire,   etc.   Ry., 

bash,    etc.    Ry.,     63    Fed.    Rep.     200  14  Eng.  L.  &  Eq.  340   (1852);  s.  c,  7 

(1894).     The  tendency  In  the  United  Exch.   707;    McManus  v.   Lancashire, 
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United  States  has  recently  held  that  a  provision  on  a  steamboat 
ticket  limiting  the  liability  of  the  steamboat  to  a  small  sum,  without 
any  provision  for  increased  liability  on  the  payment  of  an  increased 
rate,  is  void.^ 

Directors  are  not  criminally  liable  for  accidents  where  they  were 
not  personally  in  charge  of  the  running  of  the  road.^  Neither  can  the 
corporation  be  indicted  for  manslaughter.® 

§  909.  Miscellaneous  ultra  vires  and  intra  vires  acts  of  rail- 
road companies. — It  is  a  violation  of  the  interstate  commerce  act  for 


etc.  Ry.,  2  H.  &  N.  693  (1858);  Ste- 
vens V.  Great  Western  Ry.,  52  L.  T. 
Rep.  324  (1885) ;  Austin  v.  Manches- 
ter, etc.  Ry.,  10  C.  B.  454  (1850); 
Morville  v.  Great  Nortliern  Ry.,  10 
Eng.  L.  &  Eq.  366    (1852).     In  Eng- 


55  N.  Y.  200  (1873).  An  exemption 
of  a  railroad  from  liability  for  acci- 
dent to  a  person  riding  on  a  free 
pass  containing  such  exemption  is 
valid.  Ulrich  v.  New  York,  etc.  R.  R., 
108  N.  Y.  80  (1888).    A  railroad  may 


land  a  statutory  duty  to  carry  dogs  restrict  its  liability  for  freight  ex- 
prevents  the  railway  from  contracting  cept  in  cases  of  its  own  negligence, 
for  no  liability  beyond  a  certain  sum,  Hutchinson  v.  Chicago,  etc.  Ry.,  37 
unless  an  extra  price  is  paid.     Dick-    Minn.  524  (1887).    In  Pennsylvania  a 

common  carrier  may  limit  its  com- 
mon-carrier liability  by  special  con- 
tract. Pennsylvania  R.  R.  v.  Raior- 
dan,  119  Pa.  St.  577  (1888).  A  lim- 
ited-liability contract,  legal  where  it 
is  made,  is  legal  on  the  route  in  an- 
other state,  although  the  latter  state 
holds  such  contracts  to  be  void.  West- 
em,  etc.  R.  R.  V.  Exposition  Cotton 
Mills,  81  Ga.  522  (1888).  A  provi- 
sion requiring  notice  of  damage  to 
live-stock  to  be  given  within  five  days 
is  legal.  Black  v.  Wabash,  etc.  R.  R., 
Ill  111.  351  (1884).  Limitation  of 
common  carrier's  liability  for  negli- 
gence.   Central,  etc.  Co.  v.  Smitha,  85 


son  V.  Great  Northern  Ry.,  L.  R.  18 
Q.  B.  D.  176  (1886).  But  contra. 
Great  Western  Ry.  v.  McCarthy,  L. 
R.  12  App.  Oas.  218  (1887),  as  to 
cattle.  Cf.  Cutler  v.  North  l/ondon 
Ry.,  L.  R.  19  Q.  B.  D.  64  (1887),  as 
to  baggage;  Goldsmith  v.  Great  East- 
ern Ry.,  44  L.  T.  Rep.  181  (1881); 
and  contra.  Brown  v.  Manchester,  etc. 
Ry.,  K  R.  10  Q.  B.  D.  250  (1882), 
reversing  L.  R.  9  Q.  B.  D.  230  (1882), 
and  holding  that  a  certain  contract 
against  liability  was  void.  In-  Amer- 
ica the  authorities  are  agreed"  that 
carriers  may  stipulate  for  a  less  de- 
gree  of  responsibility  than,  that  im- 


posed by  common  law,  but  they  differ    Ala.   47    (1888).     In   Pennsylvania   a 
as  to  the  degree.     Southern  Express    common  carrier  may  contract  against 


Co.  V.  Caldwell,  21  Wall.  264  (1874); 
York  Co.  V.  Central  R.  R.,  3  Wall.  107 
(1865);  Field  v.  Chicago,  etc.  R.  R., 
71  111.  458  (1874) ;  Squire  v.  New 
York,  etc.  R.  R.,  98  Mass.  239  (1867); 
Powell  V.  Pennsylvania  R.  R.,  32  Pa. 


losses  due  to  negligence.  Porepaugh 
V.  Delaware,  etc.  R.  R.,  128  Pa.  St. 
217  (1889).  See  also,  on  this  subject, 
Peterson  v.  Chicago,  etc.  Ry.,  80 
Iowa,  92  (1890) ;  Liouisville,  etc.  R. 
R.   I'.   Gilbert,   88   Tenn.   430    (1890); 


St.    414    (1859).       But   some    of   the    Richmond,  etc.  R.  R.  v.  Payne,  86  Va. 
states,  as  New  York,  are  much  more    481  (1890). 


inclined  to  adopt  the  liberal  view  of 
the  English  courts.  Kirkland  v.  Dins- 
more,  62  N.  Y.  171  (1875);  Hinckley 
V.  New  York,  etc.  R.  R.,  56  N.  Y.  429 
(1874) ;  Magnin  v.  Dinsmore,  56  Nl 
Y.  168  (1874) ;  Collender  v.  Dinsmore, 


1  The    Kensington,    183    U.    S.    263 
(1902). 

2  People  V. ,  9  Ry.  &  Corp.  I>.  J. 

439  (N.  Y.  1891).    See  §  682,  supra. 

3  People  V.  Rochester  Ry.  etc.,  59  N. 
Y.  Misc.  Rep.  347  (1908). 
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a  railroad  company  engaged  in  interstate  commerce  to  buy  and  sell 
coal  at  prices  which  do  not  net  the  railroad  the  cost  of  purchase  and 
the  cost  of  delivery  and  the  published  freight  rates.^  The  board  of 
directors  may  at  the  expense  of  the  corporation  publish  and  also  issue 
to  the  stockholders  notice  of  a  proposed  scheme  of  consolidation  or 
for  an  exchange  of  the  stock  for  stock  in  another  corporation,  even 
though  the  plan  is  not  consummated.^  Although  the  officers  of  a  rail- 
road company  take  in  their  names  lands  which  are  donated  to  the 
railroad,  yet  the  railroad  cannot  compel  them  to  give  up  the  lands, 
if  the  railroad  company  had  no  power  to  acquire  such  lands.^  An 
agreement  of  a  railroad  with  a  competing  line  not  to  complete  the 
road  is  illegal  and  void.*  A  railroad  company  cannot  improve  a  river 
although  it  has  power  to  build  wharves  f  and  a  stockholder  in  a  rail- 
road company  may  enjoin  it  from  subscribing  for  stock  in  another 
company.®  A  railroad  cannot  go  into  the  water  transportation  busi- 
ness.^ The  state  may  enjoin  a  foreign  railroad  company  from  carry- 
ing on  the  warehouse  business,  except  so  far  as  the  same  is  incidental 
to  the  railroad  business,  the  charter  of  such  company  not  including 
warehouse  business  as  a  business  in  itself.*  But  where  a  railroad  com- 

1  New  Y'OTk,  etc.  R.  R.  v.  Interstate,  but  being  a  condition  subsequent  does 
etc.,  200  U.  S.  361   (1906).  not  affect  tbe  validity  of  the  lease  it- 

2  Rascover  i>.  Aanerlcan,  etc.  Co.,  135  self.  Metropolitan,  etc.  Co.  v.  Colum- 
Fed.  Rep.  341   (1905).  bus,  etc.  Ry.,  95  Fed.  Rep.  18  (1899). 

3  Case  «;.  Kelly,  133  U.  S.  21  (1890).  Railroad's  may  agree  that  in  con- 
An  agreement  to  convey  land  to  a  structlng  branch  lines  they  will  keep 
person  in  consideration  of  his  en-  out  of  each  other's  territory.  Ives 
deavoring  to  have  a  depot  located  on  v.  Smith,  8  N.  Y.  Supp.  46  (1889). 
the  land   is  illegal   and   not  enforce-  See  also  §  915,  infra. 

able,  where  such  person  already  had  5Munt  v.  Shrewsbury,  etc.  Ry.,  13 

an  agreement  with  the  officers  of  the  Beav.  1   (1850). 

railroad   by  which  they  were   to  re-  6  Maunsell   v.  Midland,   etc.  Ry.,  1 

ceive  a  part  of  such  land.     Reed  v.  Hem.   &  M.   130    (1863).     Or   buying 

Johnson,  27  Wash.  42   (1901).  stocks.     Central  R.  R.  v.  Collins,  40 

4  Hartford,  etc.  R.  R.  v.  New  York,  Ga.  582  (1869);  Salomons  v.  Laing, 
etc.  R.  R.,  3  Rob.  (N.  Y.)  411  (1865);  12  Beav.  339  (1850).  See  chs.  IV, 
State  V.  Hartford,  etc.  R.  R.,  29  Conn.  XIX,  etc.,  supra.  And  there  are  many 
538  (1861).  A  perpetual  lease  which  other  similar  acts  which  are  ultra 
enables  one  railroad  to  run  over  the  vires  acts,  and  which  the  stockhold- 
tracks  of  another  is  enforceable,  al-  ers  may  enjoin.  They  have  been 
though  the  lease  contains  a  provision  treated  and  explained  in  the  various 
that  its  operation  shall  cease  during  chapters  of  this  work,  under  appro- 
any  period  of  time  within  which  the  priate  headings,  q.  v. 

lessee   extends   its   road   into   certain        7  Hartford,  etc.  R.  R.  v.  Croswell,  5 
coal   territory  or  receives   coal   from    Hill,  383  (1843),  per  Nelson,  C.  J. 
other  railroads  running  through  that        8  State  v.  Southern,  etc.  Ck).,  52  La. 
territory.     This  last  provision  is  con-    Ann.  1822  (1900). 
trary  to  public   policy   and   is  void, 
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pany  has  been  adjudicated  to  have  no  power  to  own  warehouses  it 
may  lease  them.^  A  state  has  no  right  to  enjoin  a  railroad  from  dis- 
continuing the  operation  of  its  elevators  as  public  warehouses  where 
it  has  no  power  to  act  as  a  public  warehouseman.^  A  stockholder  may 
enjoin  a  railway  from  donating  its  funds  to  an  exhibition,  even  though 
it  is  claimed  that  thereby  the  corporate  receipts  will  be  increased.*  A 
railroad  company  has  no  power  to  subscribe  to  the  stock  of  a  piilitary 
association.*  A  railroad  may  agree  to  give  an  injured  employee  a 
life  position.^  Where  a  railroad  company  is  about  to  extend  its  line 
beyond  the  limits  fixed  by  the  charter,  a  dissenting  stockholder  may 
enjoin  it  from  so  doing.®  A  railroad  is  bound  by  its  contract  to 
give  its  patronage  to  a  hotel  if  built.''  A  stockholder's  action  to 
prevent  his  company  from  devoting  all  its  resources  to  completing 
one  line  instead  of  all  the  lines  will  fail.*  Under  a  statute  author- 
izing incorporation  of  railroads  to  carry  freight  and  passengers,  a 
railroad  to  carry  passengers  only  cannot  be  organized.^ 

Where  a  railway  supply  company  contracted  to  advance  funds 
to  a  railway  construction  company,  and  the  latter  sued  the  former 
for  non-fulfillment  of  its  contract,  the  suit  failed,  although  the  stock- 
holders had  expressly  ratified  the  ultra  vires  contract.^**  A  railroad 
cannot  pay  for  prosecuting  criminals.^^ 

A  corporate  contract  which  is  contrary  to  public  policy  is  void 
exactly  as  it  is  void  when  entered  into  by  ah  individual.^^ 

1  State  V.  New  Orleans,  etc.  Ca,  33  8  Hodgson  v.  Powia,  1  De  G-.,  M.  & 
S.  Rep.  81    (La,.  1902).  G.  6   (1851). 

2  People  V.  Illinois,  etc.  Co.,  84  N.  E.  9  Chicago,  etc.  Ry.  v.  Oshkosh,  etc. 
Rep.  368   (111.  1908).  R.  R.,  107  Wis.  192  (1900). 

3  Tomkinson  v.  South-Eastern  Ry.,  lo  Riclie  v.  Ashbury,  etc.  Co.,  L.  R., 
L.  R.  35*  Ch.  D.  675  (1887).  See  also  7  H.  L.  653  (1875),  rev'g  L.  R.  9 
§§64,  680,  775,  supra.  Exch.  224   (1874). 

4  Military,  etc.  v.  Savannah,  etc.  n  Marshall  v.  Baltimore,  etc.  R.  R., 
Ry.,  105  Ga.  420  (1898).  16  How.  314   (1853);    Caled'oniah  Ry. 

5  Where  it  is  customary  for  a  rail-  v.  Solway,  etc.  R.  R.,  49  L.  T.  Rep. 
road  so  to  do,  the  superintendent  may  526  (1883);  Pingry  v.  Washburn,  1 
bind  the  company  by  his  agreement  Aik.  (Vt.)  264  (1826);  Ricord  v.  Cen- 
that  the  company  will  give  a  life  job  t'ral  Pac.  Ry.,  15  Nev.  167  (1880) ; 
to  a  i)er9on  who  has  been  injured  by  Kelsey  v.  Crawford  County  Nat.  Bank, 
the  railroad,  and  "it  is  for  the  jury  69  Pa.  St.  426  (1871),  holding  that 
to  say  whether  such  promise  was  the  corporation  may  offer  a  reward 
made.  Jackson  v.  Illinois,  etc.  R.  R.,  for  the  detection  of  a  criminal;  Amer- 
76  Miss.  607   (1899).  ican  Exp.   Co.  v.   Patterson,   73   Ind. 

6  Bagshaw  v.  Eastern  Union  Ry.,  7  430  (1881),  holding  that  a  corporation 
Hare,  114  (1849).  Even  though  the  may  employ  and  pay  an  agent  to  de- 
extension  be  authorized  by  an  amend-  tect  crime  against  it. 

ment.     See   Stevens  v.   Rutland,   etc.  12  Such  as  a  contract  to  obtain  a 

R.  R.,  29  Vt.  545  (1851).  law  from  the  legislature,  Marshall  v. 

7  Texas,  etc.  R.  R.  v.  Robards,  60  Baltimore,  etc.  R.  R.,  16  How.  314 
Tex..  545   (1883).  (1853);  a  contract  by  a  railroad conj- 
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It  has  been  a  difficult  question  whether  a  change  of  the  location 
or  route  of  a  railroad  company  by  the  directors  or  the  majority  of 
the  stockholders  is  an  ultra  vires  act  of  which  a  stockholder  may 
complain.  The  prevailing  opinion  seems  to  be  that  it  is  ultra  vires 
if  the  change  is  a  material  one.^  And  there  are  many  other  acts 
which  the  stockholders  may  remedy  as  being  ultra  vires.  Any  act 
of  the  corporation  that  will  render  the  charter  liable  to  forfeiture, 
or  heavy  fines  and  penalties,  may  be  enjoined  by  a  stockholder.^ 
But  a  stockholder  cannot  prevent  the  corporation  from  applying  to 
one  purpose  moneys  raised  for  another  purpose;^  nor  can  he  com- 
pel a  cessation  of  work  by  the  corporation  merely  because  it  has 
not  completed  its  line  within  the  time  prescribed  by  the  charter;* 
nor  can  he  prevent  a  reasonable  application  of  the  profits  of  the 
company  to  an  extension  of  the  business;''  but  he  may  enjoin  the 
organization  of  the  company  when  it  is  about  to  be  made  by  a 
fraud  on  the  law  and  on  the  state.®  And  it  has  been  held  that  he 
may  enjoin  the  company  from  proceeding  to  -build  a  part  only  of 
the  line  of  railroad  prescribed  by  the  charter.''^ 

pony  not  to  have  or  use  a  depot  with.-  Where  the  parties  to  a  contract  which 

in  a  certain   distance   of  a   specified  is  void  for  this  reason  are  not  equally 

place,  St.  Joseph,  etc.  R.  R.  v.  Ryan,  guilty,  if  the  relief  asked  for  is  con- 

11   Kan.    602    (1873);    a   contract   to  sistent  with  public  policy  It  will  be 

locate    a    railroad    depot    upon    the  given.     Ohio .  Life,    etc.    C5o.    v.   Mer- 

plaintiff's  land,  and  at  no  other  place  chants'  Ins.  &  T.  Co.,  11  Humph.  1 

in  the  town.  Marsh  v.  Fairbury,  etc.  (1850),    holding    that    a    prohibition 

R.  R.,   64   111.  414    (1872)    (cf.   §§  82,  against  engaging  in  mercantile  busl- 

83,  supra) ;    a  contract  not  to  build  ness   refers   only   to   making   such   a 

any    railroad    station    within    three  business    the    general     or    principal 

miles  of  a  specified  place,  St.  Louis,  business  of  the  corporation,  and  does 

etc.    R.    R.    V.    Mathers,    71    111.    592  not   forbid   an   exceptional   or   single 

(1874);   a  contract  by  the  president  venture  in  trade, 
and  directors  of  a  railroad  company        i  See  §§  187,  499,  '500,  supra;  Tippe- 

for  the  purchase  of   claims  against  canoe  County  v.  Lafayette,  etc.  R.  R., 

the  company,  McDonald  v.  Houghton,  50  Ind.  85   (1875). 
70  N.  C.  393   (1874) ;  a  contract  for        2  Bliss   v.    Anderson,    3.1   Ala.    612 

the  sale  and  transfer  of  the  property  (1858). 

and  franchise  of  a  railroad  company        3  Yetts  v.  Norfolk  Ry.,  3  De  G.  & 

before  its  road  has  been  completed,  Sm.  293   (1849). 
Clark  V.   Omaha,  etc.  R.  R.,   5  Neb.        4  Ffooks  v.  Southwestern  Ry.,  1  Sm. 

314  (1877);  an  agreement  on  the  part  &  G.  142    (1853). 
of  a  turnpike  corporation   to  grant        5  See  ch.  XXXII,  supra. 
to  individuals  the  privilege  of  pass-       e  Cass  t>.  Ottawa,  etc.  Ins.  Co.,  22 

Ing  the  gate  free  of  toll,  in  considera-  Grant  (U.  C),  512  (1875),  the  capital 

tion  that  they  would  withdraw  their  stock   not   having   been    paid   in   as 

opposition  to  a  legislative  act  touch-  certified  in  the  certificate. 
Ing  the  alteration  of  the  road,  Pingry        7  Cohen  v.  Wilkinson,  1  Macn.  &  G. 

«.  Washburn,  1  Aik,  (Vt.)  264  (1826).  481  (1849). 
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The  directors  cannot  legally  use  the  funds  of  the  corporation  to 
induce  promoters  to  abandon  a  proposed  rival  company.^  A  stock- 
holder may  enjoin  the  directors  from  making  free  of  tolls  a  bridge 
from  which  the  corporation  derives  its  income.^  The  directors  may 
be  held  liable  for  allowing,  the  president  to  use  the  corporate  funds 
for  lobbying  purposes.^  An  unreasonable  use  of  the  corporate  profits 
of  a  leased  railroad  to  build  up  and  improve  the  lessor  railroad,  with- 
out reference  to  the  rights  of  the  lessee,  has  been  held  to  be  a  good 
cause  of  complaint  on  the  part  of  a  stockholder  in  the  leased  rail- 
road company.*  The  lessee  from  the  city  of  New  York  of  the  under- 
ground electric  railways  of  'New  York  may  use  the  same  to  transmit 
and  sell  to  other  electric  railways  surplus  electric  current  manu- 
factured by  such  lessee.^  A  railroad  may  construct  a  telegraph  line," 
and  may  rent  surplus  rolling-stock.''  A  railroad  corporation  has 
implied  power  to  lease  and  maintain  a  summer  hotel  at  its  seaside 
terminus.^ 

A  railroad  having  power  to  construct  a  broad-gauge  railroad  may 
construct  a  narrow-gauge  onealso.^  It  cannot  pay  an  exorbitant 
price  for  land  in  consideration  of  the  land-owner  withdrawing  op- 
position to  the  charter.^**    It  cannot  aid  improvement  schemes,^^  nor 


1  Russell  V.  Wakefield  Water-works 
C!o.,  L.  R.  20  Eq.  474  (1875),  holding 
also  that  the  promoters  may  be  made 
parties  defendant,  and  be  compelled 
to  refund  the  money. 

2  East  Rom^e,  etc.  Co.  v.  Nagle,  58 
Ga.  474   (1877). 

3  Shea  V.  Mabry,  1  Lea  (Tenn.),  319 
(1878).     And  the  case   of  York,   etc. 

Ry.  V.  Hudson,  16  Beav.  485  (1853), 
held  a  director  liable  to  the  corpora- 
tion for  money  used  for  "secret  ser- 
vice"  purposes. 

4  March  v.  Eastern  R.  R.,  43  N.  H. 
515  (1862);  s.  c,  40  N.  H.  548. 

6  City  of  New  York  v.  Interborough, 
etc.  Co.,  125  N.  Y.  App.  Div.  437 
(1908). 

6  Western.  Union  Tel.  Oo.  v.  Rich, 
19  Kan.  517  (1878).    Of.  §934,  infra. 

1  Attorney-General  v.  Great  Eastern 


8  Jacksonville,     etc.     Nav.    CO.    v. 
Hooper,  160  U.  S.  514  (1896). 

9  Bemam  v.  Rufford,  6  Eng.  L.  &  Eq. 
106  (1851). 

10  A  land-owner  who  withdraws  op- 
position to  an  extension  of  a  railway 
in  consideration  of  an  agreement  of 
payment  to  him  of  a  large  sum  as 
damages  cannot  enforce  the  contract. 
Gage  V.  Newmarket  Ry.,  18  Q.  B.  457 
(1852);  Pr«ston  v.  Liverpool,  etc.  Ry., 
5  H.  L.  Cas.  605  (1856).  In  Maunsell 
V.  Midland,  etc.  Ry.,  1  Hem.  &  M.  130 
(1863),  a  stockholder  enjoined  the 
directors  from  contributing  towards 
the  promotion  of  another  railway 
bill;  also  from  agreeing  to  subscribe 
to  stock  of  another  company,  such 
subscriptions  being  legal  only  on  a 
three-fourths  vote  of  the  stockholders; 
also    from    making    traflSc    arrange- 


Ry.,  L.  R.  11  Ch.  D.  449,  481  (1879).ments  in  excess  of  those  allowed  by 


11  Where  a  railroad  company  issues 
bonds  to  raise  funds  for  aiding  im- 
provement, gas,  water,  and  land 
companies,  the  bonds  are  ultra  vires. 
A  stockholder  may  have  them   can- 


celed so  far  as  they  are  in  the  hands 
of  persons  taking  them  with  notice. 
Chicago  V.  Cameron,  120  111.  447 
(1887). 
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apply  funds  raised  under  a  charter  amendment  for  one  purpose  to 
another  purpose.^  It  cannot  improve  a  harbor.^  It  cannot  buy  oil 
products  and  then  refuse  to  pay  for  them.*  It  may  change  the 
gauge  of  the  railroad.*  A  railroad  may  be  enjoined  from  illegally 
constructing  branch  lines.®  A  railroad  may  grant  an  exclusive  priv- 
ilege to  a  hackman,  and  may  exclude  all  hackmen  from  doing  busi- 
ness on  the  sidewalk.®     In  England  it  is  held  that  a  railway  com- 


statute.      But    he    cannot    complain  of  another  branch.     The  stockholder 

that  the  acts  are  ultra  vires  of  the  here  was  a  recorded  scripholder,  but 

other    corporation.      Reed    v.    Peper,  not    a    registered    stockholder.     Bag- 

etc.   Co.,   2  Mo.  App.   82    (1876).     In  shaw  v.  Eastern,  etc.  Ry.,  7  Hare,  114 

this  case  the  agreement  of  a  corpoTa-  (1849'). 

tion  which  collected  the  feeg  of  state  2  A  stockholder  may  enjoin  a  rail- 
inspection  officers,  whereby  it  was  to  way  company  from  using  its  funds  to 
retain  a  part  of  such  fees  in  consid-  promote  an  act  of  parliament  for  the 
eratioQ  of-  forbearing  its  efforts  to  improvement  of  a  harbor  at  public 
procure  a  repeal  of  the  law  by  which  expense.  Munt  v.  Shrewsbury,  etc. 
they  were  appointed,  was  held  void.  Ry.,  13  Beav.  1  (1850).  Caledonian, 
Low  V.  Connecticut,  etc.  R.  R.,  46  N.  etc.  Ry.  v.  Helensburgh,  etc.  Trus- 
H.  284  (1865).  But  in  this  case  in-  tees,  5  Jur.  (N.  S.)  695  (H.  of  L. 
demnity  given  in  consideration  of  a  1856),   holds  that   a   promoter's  con- 


withdrawal  of  opposition  to  the  grant- 
ing of  a  charter  was  enforced,  it  ap- 


tract  that  a  railroad  will  make  a  loan 
to  a  harbor   improvement  and  build 


pearing  that  the  legislature  was  not  an  extension  to  it  is  not  enforceable, 

influenced  by  the  transaction.    A  con-  even  though  the  railroad  received  a 

tract  of  railway  promoters  to  pay  a  free  street  privilege  thereby, 

certain  price  for  land,  the  main  part  3  Where  an  oil  transportation  com- 

of  the  price  being  a  bribe  for  the  in-  pany  contracted  to  deliver  all  its  oil 

flugnce  of  the  land-owner,  cannot  be  to  •  a  railroad,  which  was  to  pay  a 

enforced  against  the  company.     Earl  certain   price   therefor,    the   oil   com- 

of  Shrewsbury  v.  North  Staffordshire  pany    may    collect   after   it   has   de- . 

Ry.,  L.  R.  1  Eq.  593   (1865).     Where  livered.     The  railroad  cannot  set  up 

a  railroad  erected  a  pier  for  a  bridge  ultra  vires.    Oil  Creek,  etc.  R.  R.  v. 

without  license,  and  bought  off  local  Pennsylvania  Transp.  Co.,  83  Pa.  St 

opposition  by  agreeing  to  pay  a  for-  160    (1876). 


feit  if  the  bridge  was  not  duly  com- 
pleted, etc.,  the  forfeit  cannot  be  col- 
lected. Norwich  v.  Norfolk  Ry.,  4  El. 
&  B'l.  397  (1855).  L/and-owners  who 
have  conveyed  property  to  a  railroad 


4  A  railroad  may  change  its  gauge 
from  narrow  to  wide.  Millvale 
V.  Evergreen  Ry.,  131  Pa.  St.  1 
(1890). 

5  Ives  V.  Smith,  8  N.  Y.  S«pp.  46 


on  the  contract  of  the  latter  to  con-  (1889).  A  railroad  has  power  to  con- 
struct wharves,  etc.,  may  have  spe-  struct  spurs,  under  the  Alabama  stat- 
ciflc  performance  of  the  contract.  Wil-  ute.  Arlington  v.  Savannah,  etc.  R. 
son  V.  Furness  Ry.,  L.  R.,  9  Bq.  27  R.,  95  Ala.  434  (1892). 
(1869).  6  A  railroad  company  may  make  a 
1  A  stockholder  may  enjoin  a  rail-  reasonable  arrangement  with  a  single 
way  from  applying  funds  raised  un-  concern  to  supply  hacks  and  cabs  at 
der  an  amendment  of  the  charter  au-  its  terminals.  Donovan  v.  Pennsyl- 
thorizlng  the  same  for  building  a  vania  Coinpany,  199  U.  S.  279  (1905). 
specifledi  branch  to  the  construction  An  exclusive  grant  to  a  hack  or  trausv 
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pany  has  no  power  to  operate  omnibuses  to  collect  and  distribute 
passengers.^  A  railroad  company  may  dedicate  a  portion  of  its  land 
as  a  public  highway.^  Even  though  a  railroad  is  giving  a  lower  rate 
to  one  customer  than  to  another,  yet  a  stockholder  cannot  maintain  a 
suit  of  injunction  to  compel  the  party  to  pay  what  he  should  have 
paid.  While  the  act  is  illegal,  it  is  not  ultra  vires,  and  as  to  the 
illegal  act  it  is  for  the  corporation  to  decide  whether  or  not  it  will 
sue.*  A  carrier  "has  the  right  to  make  and  enforce  reasonable 
regulations  which  may  lawfully  fix  the  times,  the  places,  the  methods, 
and  the  forms  in  which  it  will  receive  the  various  commodities  it 
undertakes  to  carry,  and  the  rules  which  it  thus  adopts  are  pre- 
sumptively right  and  reasonable.  The  burden  is  on  him  who  assails 
them  to  prove  that  they  are  unfair  and  unjust,  and  it  is  only  when  it 
clearly  appears  by  a  competent  evidence  that  they  are  unreasonable 
that  commissions  or  courts  may  lavsrfuUy  interfere  to  annul  or  to 
change  them."* 

§  910.  An  interstate  consolidated  railroad  corporation  is  a  sepa- 
rate corporation  in  each  state,  although  it  has  one  capital  stock,  board 
of  directors,  and  name. — This  is  .now  an  established  principle  of 

fer  company  by  a  railroad  was  up-  person  the  exclusive  privilege  of  solic- 
held  in  State  v.  Union  Depot  Oo.,  71  itlng  the  business  of  transferring  pas- 
Ohio  St.  379  (1905).  A  railroad  may  sengers  and  baggage  in  a  city  through 
give  to  a  'bus  and  baggage  company  which  the  railroad  passes.  N.  Y.  etc. 
the  exclusive  privilege  of  soliciting  R.  R.  v.  Scovill,  71  Conn.  136  (1898). 
business  on  its  premises.  Old  Colony  Exclusive  rights  to  a  hackman  may 
R.  R.  V.  Tripp,  147  Mass.  35  (1888).  be  given  by  a  depot  company.  God- 
Oontro,  .McDonnell  v.  Pedigo,  92  Ky.  bout  v.  St.  Paul,  etc.  Co.,  79  Minn. 
465  (1892);  Kalamazoo,  etc.  Co.  v.  188  (1900).  A  depot  corporation  has 
Sootena,  84  Mich.  194  (1890).  A  rail-  no  right  to  give  a  monopoly  to  one 
road  company  may  grant  to  a  car-  person  of  the  right  to  solicit  cab  busi- 
rlage  company  the  exclusive  right  to  ness  at  the  entrance  of  the  depot, 
have  the  latter's  agents  solicit  busi-  even  though  such  entrance  is  on  the 
ness  on  the  trains  and  to  have  its  company's  grounds.  Indianapolis, 
carriages  in  the  grounds  of  the  for-  etc.  Ry.  v.  Dohn,  153  Ind.  10  (1899). 
mer.  Brown  v.  New  York  Cent.  etc.  i  Attorney-General  v.  Mersey  Ry. 
R.  R„  75  Hun,  355  (1894).  A  rail-  Ltd.,  97  L.  T.  Rep.  524  (1907),  rev'g 
road   company   cannot  grant   an   ex-  [1907]  1  Ch.  81. 

elusive  right  to  one  hack  line,  except  2  People  v.  Eel  River,  etc.  R.  R.,  98 

so  far  as  such  exclusive  right  is  exer-  Gal.  665  (1893).    A  railroad  company 

cised  on  the  railroad  company's  own  has    power    to    dedicate    land    for   a 

property.     Pennsylvania   Co.   v.   City  street  intersecting  its  right  of  way. 

of  Chicago,   181  111.  289    (1899).     A  Northern  Pac.  R.  R.  v.  Spokane,  56 

railroad    cannot    give    an    exclusive  Fed..  Rep.  915   (1893). 

right  to  a  baggage  carrier  to  solicit  3  Anderson  v.  Midland  Ry.,  [1902] 

business    in    the    railroad    stations.  1  Ch.  369.    See  §§  187,  499,  500,  supra. 

Hedding  v.  Gallagher,  69  N.  H.  650  4  Piatt  v.   Lecocoq,   158   Fed.  Rep, 

<1899).    A  railroad  may  give  to  one  723  (1907). 
(212)                                          3377 
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law.    The  question  has  been  involved  most  frequently  in  cases  turn- 
ing on  the  jurisdiction  of  the  federal  courts. 

For  the  purposes  of  jurisdiction  a  distinction  is  made  between  a 
corporation  chartered  by  two  or  more  states  and  one  that  is  char- 
tered  by  but  one  state,  and  merely  authorized  by  the  laws  of  other 
states  to  do  business  in  them.  Where  it  is  chartered  by  two  or 
more  states,  it  is  considered  a  citizen  of  each  of  the  chartering 
states.* 

1  Graham  v.  Boston,  etc.  B.  R.,  118  1905).  The  consolidation  af  a  do- 
ll. S.  161,  168  (1886);  Ohio,  etc.  Ry.  mestic  with  a  foreign  railroad  com- 
V.  Wheeler,  1  Black,  286  (1861) ;  pany  creates  a  corporation  in  each 
Nashua,  etc.  R.  R.  v.  Boston,  etc.  R.  state.  Smith  v.  Cleveland,  etc.  Ry., 
R.,  8  Fed.  Rep.  458  (1881).  Even  81  N.  B.  Rep.  501  (Ind.  1907).  An 
though  a  railroad  is  incorporated  in  interstate  consolidated  railway  com- 
Connecticul  and  Massachusetts  and  a  pany  is  a  domestic  corporation  in 
citizen  of  Massachusetts  may  sue  the  each  of  the  states  wherein  it  is  or- 
eorporation  in  Connecticut  in  the  ganized.  Baldwin  v.  Chicago,  etc. 
United  States  court,  yet  he  cannot  sue  Ry.,  86  Fed.  Rep.  167  (1898); 
the  same  corporation  in  Massachu-  Nashua,  etc.  R.  R.  v.  Boston,  etc.  R. 
setts  in  the  United  States  court.  R.,  136  U.  S.  356  (1890);  Home  v. 
Goodwin  v.  New  York,  etc.  R.  R.,  124  Boston,  etc.  R.  R.,  18  Fed.  Rep.  50 
Fed.  Rep.  358  (1903),  carefully  re-  (1883);  Nashua,  etc.  R.  R.  v.  Boston, 
viewing  the  decisions,  and  the  court  etc.  R.  R.,  19  Fed.  Rep.  804  (1883); 
stating  that  such  a  oori)oration  is  but  Covington,  etc.  Co.  v.  Mayer,  31  Ohio 
one  corporation,  hut  it  is  a  citizen  St.  317  (1877);  Re  Sage,  70  N.  Y.  220 
of  each  state  and  in  each  state  is  (1877);  Quincy,  etc.  Bridge  Co.  v. 
treated  as  a  citizen  of  that  state.  A  Adams  County,  88  111.  615  (1878),  a 
New  Hampshire  railroad  corporation,  taxation  case;  Port  Royal  R.  R.  v. 
which  afterwairds  becomes  a  citizen  Hammond,  58  Ga.  523  (1877),  hold- 
of  Massachusetts  and  Maine  by  con-  ing  that  the  courts  of  one  of  the 
Bolidation,  cannot  be  sued  in  the  chartering  states  cannot  compel  it  to 
United  States  court  by  a  citizen  of  perform  specifically  a  contract  to  be 
New    Hampshire    on    the    ground    of  executed  in  one  of  the  others;  Eaton, 


diverse  citizenship.     Goodwin  v.  Bos- 
ton,  etc.    R.    R.,    127    Fed.    Rep.    986 


etc.  R.  R.  V.  Hunt,  20  Ind.  457  (1863), 
a  case  of  consolidation;   Hart  v.  Bos- 


(1904).      A     consolidated     interstate  ton,  etc.  R.  R.,  40  Conn.  539   (1873), 

railroad  company  is  a  oorporation.  in  holding  that  a  decree  of  dissolution 

each  and  both  states,  and  if  sued  in  in  one  of  the   states  affects  only  its 

the  state  court  in  one  of  the  states,  franchises    in    that    state;     State    v. 

cannot  remove  the  case  to  the  United  Metz,  32  N.  J.  L.  199   (1867),  a  taxa- 

States  court  on  the  ground  of  diver-  tion  case;  Richardson  v.  Vermont,  etc. 

sity   of   citizenship.     Wasley   v.    Chi-  Ry.,  44  Vt.  613   (1872);  Memphis,  etc. 


cago,    etc.    Ry.,    147    Fed.    Rep.    608 
(1906).    Consolidation  of  two  corpora- 


R.    R.    V.    Alabama,    107    U.    S.    581 
(1882);   Blackburn  v.  Selma,  etc.  R. 


tions  created  by  different  states  can  R.,  2  Flip.  525    (1879);   s.  c,  3  Fed. 

only   be   by   legislative   authority   of  Cas.  526;    State  v.  Northern,  etc.  R. 

both     states,    and     the     consolidated  R.,  18  Md.  193    (1861);    Colglazier  v. 

company   is   a  separate   and   distinct  Louisville,    etc.   R.   R.,   22   Fed.   Rep. 

corporation  in  each  state.    Whaley  v.  568    (1884);  Pacific  R.  R.  v.  Missouri 

Bankers',  etc.,  88  S.  W.  Rep.  259  (Tex.  Pac.  Ry..  23  Fed.  Rep.  565    (1883); 
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A  corporation  which  is  created  by  the  joint  act  of  two  or  more 

states  is  considered  to  consist  of  as  many  corporations  as  there  are 
states  which  have  joined  in  creating  it.  The  relation  of  these  con- 
stituent corporations  towards  each  other  is  the  same  as  though  they 
were  different  corporations  having  the  same  name.-^     A  contract  by 

Kaclne,  etc.  R.  R.  v.  Farmers'  L.  &    all.    Fitzgerald  v.  Missouri  Pac.  Ry., 

T.  Co.,  49   111.  349    (1868),  a  case  of  45   Fed.   Rep.    812    (1891).     See   also 

consolidation.    Hence,  if  the  corpora-  Pierce,  Railroads,  pp.  17-23.     As  re- 

tion  is  sued  in  on«  of  these  states,  it  gards  the  jurisdiction  of  the  federal 

cannot  assert  that  it  is  a  corporation  courts,    an    interstate   corporation    is 

of  the  other  state  and  thus  remove  treated  as  a  citizen  of  the  state  in 

the  case  to  the  federal  courts.  Union  which  the   suit   is   brought   and   into 

Trust  Co.  V.  Rochester,  etc.  R.  R.,  29  which  it  runs.     Phinizy  v.  Augusta, 

Fed.   Rep.    609    (1886),    holding   also,  etc.  R.  R.,  56  Fed.  Rep.  273  (1893). 

that  a  judgment   against   it   is   con-  i  Farnum  v.  Blackstone  Canal  Corp., 

elusive  on  it  as  a  corporation  in  both  1  Sumn.  46  (1830) ;  s.  c,  8  Fed.  Cas. 

states;   Re  U.   S.  Rolling  Stock  Co.,  1059,   where   it   was   said  that  their 

57  How.  Pr.  16   (1878),  passing  upon  corporate    existence    is    not    merged, 

receiver's    certificates    issued    in   dif-  but  that  a  unity  of  stock  and  interest 

ferent  states;   Cleveland,  etc.  R.  R.  v.  only    is    created.      To    same    effect, 

Speer,  56  Pa.  St.  325   (1867),  that  the  Quincy  Bridge  Co.  v.  Adams  County, 

courts  of  one  state  follo-v  the  courts  88    111.    615    (1878) ;    Covington,    etc. 

of  the  other  in  its  construction  of  the  Bridge  Co.  ■;;.  Mayer,  31  Ohio  St.  317 

charter;   Commonwealths.  Pittsburg,  (1877),   holding   that   it   has  a  legal 

etc.  R.  R.,  58  Pa.  St.  26  (1868),  hold-  domicile  in  each  state  and  may  hold 

ing   that   reincorporating   in    another  its    meetings    in    either;    but    as    to 

state   is   not   cause   for   forfeiture   of  meetings,    see    contra,    Aspinwall    v. 

charter;    Ohio,   etc.   R.    R.   v.  Weber,  Ohio,  etc.  R.  R.,  20  Ind.  492   (1863) ; 

96   111.   443    (1880),   a  taxation   case;  Re  Sage,  70  N.  Y.  220  (1877),  holding 

Chicago,  etc.  Ry.  v.  Auditor-General,  that  the  consolidation  of  foreign  and 

53   Mich.   79    (1884),   the  same;    Mc-  domestic    corporations   creates    a   do- 

Gregor  v.  Erie  Ry.,   35  K.  J.   L.  11,5  mestic  corporation.     Cf.  Chicago,  etc. 

(1871).     A  consolidated  railroad  run-  R.  R.  v.  Minnesota,  etc.  R.  R.,  29  Fed. 

ning  into  two  states  is  a  separate  cor-  Rep.    337    (1886);    Sprague   v.    Hart- 

poration  in  each  state,  and  being  sued  ford,  etc.  R.  R.,  5  R.  I.  233    (1858), 

in  one  state  cannot  remove  the  case  holding  that  it  is  not  so  far  a  foreign 

to  the  federal  court  on  the  ground  corporation  as  to  render  it  liable  to 

that  it  is  a  citizen  of  the  other  state,  attachment;    State  v.   Northern  Cen- 

Paul  V.  Baltimore,  etc.  R.  R.,  44  Fed.  tral  R.  R.,  18  Md.  193    (1S61) ;,  Fisk 

Rep.  513   (1890).    A  consolidated  cor-  v.  Chicago,  etc.  R.  R.,  4  Abb.  Pr.   (N. 

poration   running  into  two  states   is  S.)   378   (1868),  holding  that  its  ultra 

a  separate  corporation  in  each  state,  vires  acts  are  not  rendered  valid  by 

Colglazier  v.   Louisville,   etc.  Ry.,   22  the  action  of  the  legislature  of  one 

Fed.  Rep.  568  (1884);  Central  T.  Co.  of  the  states  which  created  it,  con- 

V    St.  Louis,  etc.  Ry.,  41  Fed.  Rep.  firming  them;    Port  Royal   R.   R.  v. 

551   (1890).     A  consolidated  corpora-  Hammond,  58  Ga.  523  (1877),  holding 

tion  running  into  three  states  is  a  that  the  courts  of  one  of  the  states 

separate  domestic  corporation  in  each  creating  it  cannot  compel  it  to  go  into 

of  those  states.     It  may  transact  its  the  other  state  and  specifically  exe- 

oorporate   business   in  one  state  for  cute  a  contract;   Muller  v.  Dows,  94 
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a  consolidated  interstate  corporation  signed  in  its  name  is  not  pre- 
sumed to  bind  the  corporation  in  each  state.^  A  consolidated  railroad 
corporation  of  several  states  may  be  compelled  by  any  one  of  the 
states  to  comply  with  its  statutes  so  far  as  acts  within  that  state  are 
concerned.^  Thus  a  consolidated  railroad  company  of  Massachusetts 
and  Carmecticut  cannot  buy  or  hold  stocks  in  Massachusetts  if  pro- 
hibited by  the  statutes  of  that  state,  even  though  it  is  allowed  so  to  do 
by  the  laws  of  Connecticut.^ 

An  interstate  railroad  running  into  Illinois  is  not  bound  to  have 
a  majority  of  its  directors  citizens   of  Illinois,    even  though  the 

U.  S.  445  (1876),  holding  that,  for  jurisdiction.  Farmers'  Bank  v.  Get- 
the  purpose  of  the  jurisdiction  of  the  tinger,  4  W.  Va.  305  (1870).  See  also 
federal  courts,  a  corporation  created  Chicago,  etc.  R.  R.  v.  Auditor-General, 
hy  one  state,  though  consolidated  with  53  Mich.  79  (1884),  Involving-  a  ques- 
another  of  the  same  name  incorpo-  tion  of  taxation.  Where  a  corpora- 
rated  by  another  state,  is  considered  tion  is  incorporated  in  two  states  hy 
as  existing  under  the  law  of  the  for-  the  same  name  and  with  the  same 
mer  state  alone.  To  similar  effect,  officers  and  incorporators,  each  state 
Clark  V.  Barnard,  108  U.  S.  436  giving  the  corporation  certain  ripa- 
(1883);  Blackburn  v.  Selma,  etc.  R.  rian  rights  on  a  river,  a  mortgage 
R.,  2  Flip.  525  (1879);  s.  c,  3  Fed.  given  by  one  of  the  corporations, 
Cas.  526,  a  foreclosure  case;  Cope-  without  stating  which  one,  when  fore- 
land V.  Memphis,  etc.  R.  R.,  3  Woods,  closed,  must  be  foreclosed  as  against 
*651  (1878);  s.  c,  6  Fed.  Cels.  501;  both  corporations  in  order  to  convey 
Covington  v.  Covington,  etc.  Co.,  10  complete  title.  Alabama,  etc.  Co.  v. 
Bush  (Ky.),  69  (1873),  upholding  a  Riverdale,  etc.  Mills,  127  Fed.  Rep. 
charter  amendment  made  by  one  state  497  (1904).  A  company  organized 
only;  but  see  Canal  Co.  v.  Railroad  by  the  consolidation  of  a/  North  Caro- 
Co.,  4  Gill  &  J.  (Md.)  1,  131  (1832) ;  lina  railroad  company  with  a  Vir- 
Railroad  Co.  v.  Harris,  12  Wall.  65  ginia  railroad  company  is  still  a  do- 
(1870),  where  a  railroad  chartered  mestic  corporation  in  North  Carolina, 
by  two  states  was  held  to  be  a  unity  Staton  v.  Atlantic,  etc.  R.  R.,  56  S.  E. 
as  related  to  its  responsibility  for  Rep.  794  (N.  C.  1907). 
damages  for  injuries  to  a  passenger.  i  Louisville,  etc.  Ry.  v.  Louisville 
A  foreign  railroad  corporation,  hav-  Trust  Co.,  174  U.S.  552  (1899),  rev'g 
ing  complied  with  the  law  of  Ne-  on  this  point  Louisville  Trust  Co.  v. 
braska  as  to  filing  its  charter,  etc.,  Louisville,  etc.  Ry.,  75  Fed.  Rep.  433 
was  held  to  be  a  corporation  of  that  (1896).  Stock  in  a  consolidated  in- 
state. Stout  V.  Sioux  City,  etc.  R.  R.,  terstate  railroad  holding  a  charter  in 
8  Fed.  Rep.  794  (1881).  Contra,  Chi-  Massachusetts  and  also  in  New  York 
cago,  etc.  R.  R.  v.  Minnesota,  etc.  R.  is  subject  to  the  Massachusetts  in- 
R.,  29  Fed  Rep.  337  (1886).  But  a  heritance  tax.  Moody  v.  Shaw,  173 
foreign  corporation  does  not  become  Mass.  375  (1899). 
a  Nebraska  corporation  by  purchas-  2  Attorney-General  v.  New  York, 
ing  a  railroad  in  Nebraska.  Chicago,  etc.  R.  R.,  84  N.  E.  Rep.  737  (Mass. 
etc.  Ry.  V.  Dakota  Co.,  28  Fed.  Rep.  1908). 

219    (1886).     A   corporation   of    Vir-  3  Attorney-Generail     v.    New    York, 

ginia  became  a  corporation  of  West  etc.  R.  R.,  84  N.  E.  Rep.  737 

Virginia  by  the  creation  of  the  latter  1908). 
state,    the    corporation   being   in   its 
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Illinois  constitution  requires  such  from  all  corporations  created  in 
that  state.-^  Even  though  a  Nebraska  railroad  corporation  sells  all 
its  property  to  an  Illinois  railroad  corporation  in  exchange  for  stock 
of  the  latter,  which  is  issued  to  the  stockholders  of  the  former,  the 
latter  does  not  thereby  become  a  Nebraska  corporation,  preventing 
the  removal  of  cases  to  the  federal  court.^  Where  a  railroad  runs 
through  five  states  and  is  owned  by  five  separate  corporations,  one 
in  each  state,  and  then  a  new  corporation  is  created  in  one  of  these 
states,  and  all  the  five  convey  their  property  to  that  one,  in  accord- 
ance with  an  agreement  of  consolidation  contemplating  such  new  cor- 
poration and  conveyances,  it  has  been  held  that  the  new  corporation 
is  a  citizen  only  of  the  state  in  which  it  was  first  incorporated.^ 
This  same  consolidation,  however,  came  before  the  federal  court  in 
Missouri,  and  it  was  there  held  that  the  consolidation  of  four  rail- 
road corporations  of  four  different  states  creates  a  consolidated  cor- 
poration, which  is  a  citizen  of  each  of  the  four  states,  and  hence  it 
cannot  remove  a  suit  to  the  federal  court  in  one  of  the  states  on  the 
ground  of  its  being  a  non-resident.*  The  supreme  court  of  the  United 
States  finally  held  that  a  consolidated  railroad  in  different  states  is 
a  citizen  of  each  state  and  in  a  suit  in  one  of  the  states  it  cannot  re- 
move the  case  to  the  federal  court  on  the  ground  that  it  is  a  citizen 
of  another  state.^  An  interstate  railroad  chartered  by  act  of  congress, 
may  have  its  domicile  in  a  state  distant  from  the  railroad  itself.®    In 

1  Ohio,  etc.  R.  R.  v.  People,  123  111.  solidation  tfpon  such  terms  as  might  ( 
467  (1888).  Where  a  consolidation  he  agreed  upon.  The  court  said: 
of  a  diomestic  with  a  foreign  railroad  "The  courts  have  recognized  at  least 
company  is  to  be  in  accordance  with  three  distinct  forms  of  railroad  oon- 
the  laws  of  the  other  state,  irregular-  solidations:  (1)  An  agreement  of 
ities  as  to  making  up  the  board  of  consolidation  between  two  companies, 
directors,  etc.,  as  required  by  the  and  the  continuance  in  existence  of 
laws  of  such  other  state,  will  not  be  both  corporations;  (2)  the  merger  of 
inquired  into  collaterally.  Smith  v.  one  corporation  into  another,  and  the 
Cleveland,  etc.  Ry.,  81  N.  E.  Rep.  501  continuance  in  existence  of  one  of 
(Ind.  1907).  the   two,   and    the   extinction   of    the 

2  Walters  V.  Chicago,  etc.  R.  R.,  104  other;  (3)  the  creation  of  the  con- 
Fed.  Rep.  377  (1900);  aff'd,  186  U.  S.  solidated  corporation  as  a  new  eor- 
479.  The  fact  that  the  C,  B.  &  Q.  R.  poration,  and  the  extinction  at  the 
R.  Co.,  an  Illinois  corporation,  first  same  time  of  the  constituent  corn- 
took  a  lease  of  and  then  purchased  panies  as  separate  entities."  West- 
the  road  of  the  B.  &  M.  R.  R.  Co.  in  heider  v.  Wabash  R.  R.,  115  Fed.  Rep. 
Iowa,  does  not  make  the  former  com-  840   (1902). 

pany   an    Iowa   corporation.     It   con-  4  Winn  v.  Wabash  R.  R.,  118  Fed. 

tinues  an  Illinois  corporation.     Conn  Rep.  55   (1902). 

V.  Chicago,  etc.  R.  R.,  48  Fed.  Rep.  6  Patch  v.  Wabash  R.  R.   Co.,   207 

177    (1891).  U.  S.  277   (1907). 

3  It  is  not  even  a  citizen  of  one  of  6  in  Interstate  Com.  Com'rs  v. 
the  other  states  which  permitted  con-  Texas  &  Pac.  Ry.,  57  Fed.  Rep.  948 
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valuing,  for  collateral  inheritance  tax  purpoees,  the  stock  of  a  consol- 
idated interstate  railroad  company,  the  value  should  he  on  a  basis 
of  such  part  of  the  property  as  is  within  the  state.^ 

Where  a  corporation  created  in  one  state  is  merely  authorized  by 
statute  to  transact  business  in  others,  it  is  a  citizen  only  of  the  state 
which   chartered    it.^    A   requirement   that    a   foreign   corporation 


(1893),  the  court  held  that  the  prin- 
cipal ofllce  and  domicile  of  the  de- 
fendant was  in  New  York  city,  where 
the  company  held  its  stockholders' 
and  directors'  meetings  and  kept  its 
stock-books  and  records,  even  though 
the  general  or  administrative  offices 
of  the  heads  of  departments  were  in 
Texas.  The  company  itself  existed 
under  a  charter  granted  by  congress. 

1  Kingsbury  v.  Chapin,  82  N.  E. 
Rep.  700  (Mass.  1907).  The  inherit- 
ance tax  in  New  York  on  stock  ap- 
plies to  stock  in  a  consolidated  rail- 
road corporation  of  New  York  and 
Massachusetts,  but  the  valuation  will 
be  such  part  of  the  actual  value  as 
the  value  of  the  corporate  property 
in  the  state  bears  to  the  whole  prop- 
erty. Matter  of  Oooley,  186  N.  Y.  220 
(1906). 

2  Pennsylvania  R.  R.  v.  St.  Louis, 
etc.  R.  R.,  118  U.  S.  290  (1885); 
County  Court  v.  Baltimore,  etc.  R.  R., 
35  Fed.  Rep.  161  (1888);  BaltimoTe, 
etc.  R.  R.  ■».  Ford,  35  Fed.  Rep.  170 
(1888) ;  Railroad  Co.  v.  Koontz,  104 
U.  S.  5  (1881);  Missouri,  etc.  R.  R. 
V.  Texas,  etc.  Ry.,  10  Fed.  Rep.  497 
(1881);  Callahan  v.  Douisville,  etc. 
R.  R,  11  Fed.  Rep.  536  (1882),  where 
the  defendant  also  operated  a  leased 
line  in  the  state;  Moore  v.  Chicago, 
etc.  Ry.,  21  Fed.  Rep.  817  (1884), 
passing  upon  the  right  to  remove  a 
cause  to  the  United  States  court.  To 
same  effect  is  Wilkinson  v.  Delaware, 
etc.  R.  R.,  22  Fed.  Rep.  353  (1884), 
where  it  operated  a  leased  line  in  the 
state;  Baltimore,  etc.  R.  R.  v.  Galla- 
hue,  12  Gratt.  (Va.)  658  (1885) ;  Den- 
nistoun  v.  New  York,  etc.  R.  R.,  1  Hilt. 
(N.  Y.),  62  (1856);  Baltimore,  etc.  R. 
R.  V.  Wlghtman,  29  Gratt.  (Va.)  431 
(1877),  holding  that  it  may  be  sued 


for  injuries  received  on  a  leased  line 
in  the  state  where  such  leased  line 
is  situated.  To  same  effect,  Balti- 
more, etc.  R.  R.  V.  Noell,  32  Gratt. 
(Va.)  394  (1879);  PhlUipsburgh 
Bank  v.  Lackawanna  R.  R.,  27  N.  J. 
L.  206  (1858),  holding  that  in  New 
Jersey  attachment  will  not  lie  against 
a  foreign  corporation-  owning  prop- 
erty there,  and  authorized  by  that 
state  to  do  business  there.  To  same 
effect,  Martin  v.  Mobile,  etc.  R.  R.,  7 
Bush  (Ky.),  116  (1870).  Neverthe- 
less such  a  corporation  is  foreign. 
State  V.  Dela-ware,  etc.  R.  R.,  30  N. 
J.  L.  473  (1864);  Milnor  v.  New  York, 
etc.  R.  R.,  53  N.  Y.  363  (1873),  but 
holding  that  a  foreign  railroad  cor- 
poration authorized  to  extend  its  line 
into  another  state  is  liable  the  same 
as  a  domestic  corporation.  Cf.  Penn- 
sylvania R.  R.  V.  St.  Louis,  etc.  R. 
R.,  118  U.  S.  290  (1885) ;  but  see  Mem- 
phis, etc.  R.  R,  V.  Alabama,  107  U.  S. 
581  (1882),  and  Clark  v.  Barnard, 
108  U.  S.  436,  451  (1882).  The  whole 
question  turns  upon  the  wording  of 
the  statute.  Goodlett  v.  Louisville  R. 
R.,  122  U.  S.  391  (1887),  a  case  where 
the  rule  stated  in  the  text  prevailed. 
As  contrary  to  the  rule,  see  Goshorn 
V.  Supervisors,  1  W.  Va.  308  (1865). 
In  Baltimore,  etc.  R.  R.  v.  Wightman, 

29  Gratt.  (Va.)  431  (1877),  a  foreign 
corporation  which  had  leased  a  rail- 
road in  the  state  was  held  to  be  a 
domestic  corporation  as  regards  the 
right  to  remove  a  case  to  the  federal 
court.  See  also  Wilmer  v.  Atlanta, 
etc.  Ry.,  2  Woods,  409   (1875);  s.  a, 

30  Fed.  Cas.  73,  holding  that  a  fed- 
eral court  sitting  in  one  state  will 
appoint  a  receiver  over  the  property 
in  both;  Bishop  v.  Brainerd,  28  Conn. 
289  (1859) ;  Wheeling  v.  Baltimore,  1 
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shall  file  its  charter  with  the  secretary  of  state  does  not  create  a 
domestic  corporation  of  such  company  so  far  as  the  jurisdiction  of 
the  United  States  courts  is  concerned,  even  though  the  statute  says 
that  a  domestic  corporation  is  thereby  created.^  Merely  being  licensed 
to  do  business  in  the  state  does  not  make  a  foreign  corporation  a 
resident  of  the  state.^  Where  a  domestic  railroad  is  leased  to  a 
foreign  corporation,  under  a  statute  which  thereby  expressly  makes 
the  latter  a  domestic  corporation,  it  becomes  such  for  purposes  of 
jurisdiction.^ 

§  911.  Contractors  for  the  construction  of  a  railroad,- — The 
chief  cause  of  litigation  between  a  railroad  company  and  contractors 
is  in  regard  to  the  specifications  and  extra  work.*  Generally  all 
these  matters  are,  by  the  terms  of  the  contract,  to  be  determined 
by  the  chief  engineer  of  the  company,  and  his  decision  is  made 
final.®     Sometimes  the  company  undertakes  to  obtain  the  right  of 


Hughes,  90  (1862);  s.  c,  29  Fed.  Cas. 
914,  holding  that  a  stockholder  in  one 
state  may  sue  the  duplicate  corpora- 
tion in  the  other  state  in  the  federal 
courts  on  a  stockholder's  cause  o£ 
action.  An  Illinois  and  Wisconsin 
corporation  is  a  Wisconsin  corpora- 
tion only  as  regards  injuries  inflicted 
there.  Railroad  Co.  v.  Whitton,  13 
Wall.  270  (1871).  Cf.  in  general, 
Allegheny  County  v.  Cleveland,  etc. 
R.  R.,  51  Pa.  St.  228  (1865);  Ohio, 
etc.  R.  R.  V.  Wheeler,  1  Black,  286 
(1861). 

1  St.  Louis,  etc.  Ry.  v.  James,  161 
U.  S.  545  (189€);  Stephens  v.  St. 
Louis,  etc.  R.  R.,  47  Fed.  Rep.  530 
(1891). 

2  Martin  v.  Baltimore,  etc.  R.  R., 
151  U.  S.  673   (1894). 

3  Western,  etc.  R.  R.  v.  Roberson, 
61  Fed.  Rep.  592  (1894).  The  fact 
that  by  statute  a  foreign  corporation 
by  filing  certain  papers  Is  declared 
to  be  a  domestic  corporation  does  not 
prevent  it  from  removing  a  case  to 
the  federal  court  as  being  a  foreign 
corporation.  Markwood  v.  Southern 
Ry.,  65  Fed.  Rep.  817  (1895).  Al- 
though a  statute  authorizes  a  foreign 
corporation  to  build  a  road  in  the 
state,  this  does' not  make  the  corpora- 
tion  a   domestic   corporation   so   far 


as  the  jurisdiction  of  the  federal 
courts  is  concerned.  Chapman  v.  Ala- 
bama, etc.  R.  R.,  59  Fed.  Rep.  370 
(1894). 

■1 A  contractor  who  has  not  com- 
plied with  the  contract  on  his  part 
cannot  obtain  equitable  performance 
on  the  company's  part.  Wood  «. 
Boney,  21  Atl.  Rep.  574  (N.  J.  1891). 
Suits  by  railroad  contractors  on  their 
contract  to  construct  the  railroad  fre- 
quently involve  complicated  questions 
growing  out  of  the  specifications. 
Central  Trust  Co.  v.  Condon,  67  Fed. 
Rep.  84  (1895);  Galveston,  etc.  Ry. 
V.  Johnson,  74  Tex.  256  (1889).  Con- 
cerning the  liability  of  a  railroad  to 
pay  contractors  for  extra  work,  where 
the  plans  are  changed,  see  Henderson 
Bridge  Co.  v.  McGrath,  134  U.  S.  260 
(1890).  As  to  the  classification  of 
work  see  also  Ricker  v.  Collins,  81 
Tex.  662  (1891);  Gulf,  etc.  Ry.  v. 
Ricker,  17  S.  W.  Rep.  382  (Tex.  1891). 

5  Where  a  construction  conitract  re- 
fers matters  to  the  company's  engi- 
neer for  decision,  his  decision  is  bind- 
ing. Martinsburg,  etc.  R.  R.  v..  March, 
114  U.  S.  549  (1885).  Where  the 
engineer's  decision  is  to  be  binding 
on  the  parties,  it  can  be  impeached 
only  for  fraud  or  such  gross  error 
as  to  imply  bad  faith.     Chicago,  etc. 
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way.^  The  agreement  of  a  contractor  to  pay  five  pounds  as  liqui- 
dated damages  for  each  day  exceeding  the  number  of  days  within 
which  the  work  ia  to  be  completed  is  legal  and  may  be  enforced.^ 


American,  etc.  Co.  v.  R.  E.  McMath, 
etc.  Co.,  116  Fed.  Rep.  169  (1902). 
A  provision  that  the  engineer's  deci- 
sion shall  be  conclusive  Is  binding, 
except  for  fraud.  Williams  v.  Chi- 
cago, etc.  Ry.,  153  Mo.  487  (1899).    A 


R.  R.  V.  Price,  138  U.  S.  185  (1891).  39  Fed.  Rep.  52  .  (1889),  and  cita- 
Where  the  chief  engineer  is  to  be  tions;  Sweet  v.  Morrison,  116  N.  Y. 
the  final  umpire  his  decision  can  be  19  (1889);  Brush  v.  Fisher,  70  Mich, 
impeached  only  for  fraud  or  the  469  (1888);  Mundy  v.  Louisville,  ptc. 
equivalent  of  fraud.  Choctaw,  etc.  R.  R.,  67  Fed.  Bep.  633  (1895).  For 
R.  R.  V.  Newton,  140  Fed.  Rep.  225  a  complicated  and  difficult  case,  where 
(1905).  Where  the  price  of  extra  the  final  oectificate  of  the  engineer 
work  must  be  passed  upon  by  the  en-  was  to  be  'binding  upon  the  contract- 
gineer,  according  to  contract,  suit  ors,  see  O'Brien  v.  Mayor,  etc.,  139  N. 
does  not  lie  until  after  such  price  has  Y.  543  (1893).  As  to  the  rights  and 
been  fixed  by  him,  except  in  case  Of  duties  of  the  chief  engineer  under 
fraud,  collusion,  or  gross  mistake  im-  the  usual  contract  of  construction, 
_  plying  bad  faitii  or  failure  to  exer-  where  the  contract  has  been  modified 
ciS'B    an     honest     judgment.       North    by    parol    agreement,    see    Malone   v. 

Philadelphia,  etc.  Co.,  157  Pa.  St.  430 
(1893). 

1  Where  a  construction  contract  re- 
quires the  railroad  to  procure  the 
right  of  way  or  to  act  under  the  or- 
ders of  the  construction  company  in 
construction  contract  may  make  the  obtaining  it,  the  former  is  not  re- 
engineer's  decision  as  to  work  con-  sponsible  to  the  owners  of  the  latter 
elusive.  Wood  v.  Chicago,  etc.  R.  R.,  for  not  obtaining  it,  the  road  having 
39  Fed.  Rep.  52  (1889).  As  to  a  been  built.  Fitzgerald  v.  Missouri 
contractor's  work  and  the  decision  of  Pac.  Ry.,  45  Fed.  Rep.  812  (1891). 
the  chief  engineer,  see  McCauley  v.  2  Stegmann  v.  O'Connor,  81  L.  T. 
Keller,  130  Pa.  St.  53  (1889).  The  Rep.  627  (1900).  Penalties  due  by 
rule  in  regard  to  the  engineer's  decl-  reason  of  a  contractor  not  oomplet- 
sion  under  a  construction  contract  ing  his  contract  within  a  specified 
whereby  his  decision  is  made  con-  time  may  be  used  for  dividends. 
elusive  is  as  follows:  "The  second  Such  penalties,  however,  may  be  re- 
clause  in  the  contract,  declaring  that  leased.  Alcoy,  etc.  Co.  v.  Greenhill, 
the  engineer's  measurements  and  cal-  79  L.  T.  Rep.  257  (1898).  Liquidated 
culations  of  the  quantity  and  amount  damages  for  delay  in  performing  a 
of  the  several  kinds  of  work,  and  contract  cannot  be  collected  if  the  de- 
also  that  his  classification  of  the  ma-  lay  was  caused  by  both  parties,  and 
terial  contained  in  excavations,  shall  it  is  impossible  to  apportion  the  dam- 
be  final  and  conclusive,  is  a  valid  ages.  Champlain,  etc.  Co.  v.  O'Brien, 
provision,  and  is  binding  upon  the  117  Fed.  Rep.  271  (1902).  A  contract 
parties  to  the  agreement.  Therefore  may  provide  for  liquidated  damages, 
there  can  be  no  recovery  in  excess  to  be  paid  by  the  contractor  for  fail- 
of  the  engineer's  final  estimate,  un-  ur©  to  complete  the  contract  in  ac- 
less  such  estimate  is  successfully  as-  cordanoe  with  its  terms,  and  such 
sailed  for  fraud,  gross  errors,  or  mis-  damages  may  be  collected  if  reason- 
take."  Lewis  V.  Chicago,  etc.  Ry.,  49  able  and  if  the  exact  damage  cannot 
Fed.  Rep.  708  (1891) ;  Martinsburg,  be  accurately  determined.  Curtis  v. 
etc.  R.  R.  V.  March,  114  U.  S.  549 
(1885);  Wood  v.  Chicago,  etc.  R.  R., 


Van  Bergh,  161  N.  Y.  47    (1899).     A 
penalty  was  enforced  in  Robinson  v. 
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Under  the  ordinary  construction  contract,  a  subcontractor  has  no  con- 
tract relations  with  the  railroad  company.^ 

Questions  relative  to  contractor's  liens  at  common  law  ^  and  under 
the  mechanic's  lien  law  ^  are  considered  elsewhere.  A  contract  giving 
the  railroad  a  lien  on  the  contractor's  property,  in  case  of  default  in 
the  contract,  is  valid  as  a  pledge  after  the  railroad  takes  possession.* 
A  railroad  is  liable  for  an  accident  occurring  while  the  road  is  being 
operated  by  the  contractors.® 

Where  payments  are  not  made  in  accordance  with  the  contract, 
the  contractor  constructing  the  road  may  stop  and  sue  for  mate- 
rials already  furnished  or  services  rendered,  or  may  proceed  and 
sue  for  the  past-due  instalment.      If  the  contractor  can  show  that 

Centenary,  etc.,  54  Atl.  Rep.  416   (N.  certificate  <rf  the  trust  company  en- 

J.    1903),    the    court    construing    the  titling  a  subcontractor  to  bonds  does 

penalty  as  liquidated  damages,  it  be-  not  prevent  the  subcontractor  suing 

Ing  impossible  to  ascertain  the   real  the  contractor  for  the  money  equiva- 

damages  and  the  penalty  being  rea-  lent  to   the  bonds,   where  the  bonds 

sonable.    A  forfeit  of  liquidated  dam-  have  already  been  disposed  of  by  the 

ages   for    delay   is   legal    if   there    is  trustee  and  contractor.     Reynolds  v. 

some  damage  and  the  amount  speci-  Manhattan  T.   Co.,   83  Fed.   Rep.  593 

fied  is  reasonable,  when  it  would  be  (1897).    Under  the  usual  contract  by 

difficult  to  estimate  the  actual   dam-  which  a  construction  company  takes 

age.    Pressed,  etc.  Co.  v.  Eastern  Ry.,  all    the    stock   and   bonds   and    does 

etc.  121  Fed.  Rep.  609   (1903).  all  the  work,  and  the  railroad  com- 

1  A    subcontractor    cannot     collect  pany   is   dormant   until   the   road    is 

from  the  railroad  companv  for  extra  finished,   a   creditor   of  the   construc- 

work  where  no   contract   relation   is  tion  company  may  file  a  lien,  under 

shown.     Woodruff   v.   Rochester,    etc.  the  statute,   the  same  as   though  he 

R.  R.,  108  N.  Y.  39    (1888).     "Where  furnished  the  labor  and  materials  to 

contractors    with    the    receiver    have  the  railroad  company  itself.     McDon- 

failed  to  comply  and  nothing  is  due  aid  v.  Charleston,  etc.  R.  R.,  93  Tenn. 

them,    the    subcontractors    have     no  281     (1893).     Where    the    contractor 

equitable  claim  on  the  receiver.  Deni-  to    construct   the    road    is    merely    a 

son,  etc.  Ry.  v.  Ranney-Alton,  etc.  Co.,  "dummy"  for  the  officers   and  stock- 

104  Fed.  Rep.  595    (1900).     Where  a  holders,   and   there   is  evidence   that 

subcontractor  sues  the  contractor  the  the  company's  name  aiid  credit  were 

latter  may  set  up  claims  which  the  used  to  construct  the  road,  it  is  for 

former  should  have  paid,  but  did  not,  the  jury  to  say  whether  the  company 

and   the  latter  was  obliged  to   pay.  is  liable  for  the  debts  incurred  by  the 

Damages  for  stopping  the  work  are  contractor    in   construction.     Hirsch- 

to  be  limited.     Moore  v.   Taylor,   42  mann  v.  Iron,  etc.  R.  R.,  97  Mich.  384 

Hun,  45  (1886).    A  railroad  company  (18930.    O/.  §§663,  664,  supra. 

2  See  §  860,  supra. 

3  See  §  859,  supra, 
i  Champlaln,  etc.  Co.  v.  O'Brien,  104 


is  not  liable  for  the  acts  of  the  sub- 
contractors in  tearing  down  fences, 
etc.  St.  I«mis,  etc.  Ry.  v.  Knott,  54 
Ark.  424  (1891).    The  railroad  is  not    Fed.  Rep.  930    (1900). 


5  Suburban  R.  R.  i>.  Balkwill,  63  N. 


liable  for  trespasses  committed  by  a 

subcontractor.    Alabama  Midland  Ry.    E.  Rep.  389  (111.  1902). 

V.  Martin,  101  Ala.  511  (1893).    The 
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the  payment  not  made  was  so  inexcusable,  or  unreasonable,  or  in- 
dicative of  an  utter  inability  to  perform  the  entire  contract  as  to 
be  equivalent  to  a  refusal  to  perform,  then  he  may  sue  for  profits 
which  he  would  have  earned  if  the  contract  had  been  fully  per- 
formed.^ Where  a  contractor  has  but  partially  completed  his  eon- 
tract,  and  a  receiver  is  appointed,  he  is  entitled  to  consider  the  con- 
tract as  abandoned  on  that  day,  but  before  deciding  he  may  wait  a 
reasonable  time  to  see  what  the  parties  in  interest  or  the  receiver  do 
in  regard  to  the  completion  of  the  contract.^  Where  a  party  to  an 
executory  contract  renounces  the  contract  the  other  party  may  sue 
for  future  as  well  as  'past  damages,  less  any  abatement  by  reason  of 
circumstances  of  which  he  ought  reasonably  to  avail  himself.*    A  con- 

1  Wharton  v.  Winch,  140  N.  Y.  287  Devlin  v.  Mayor,  63  N.  Y.  8  (1875). 
(1893).  A  railroad  con'tractor  may  Even  though  the  contract  is  silent  as 
enforce  his  construction  contract  with  to  the  time  of  performance,  the  per- 
a  railroad  cm-poration,  although  he  f  ormanoe  is  to  be  within  a  reasonable 
made  it  with  the  president,  and  the  time.  McMaster  v.  State,  108  N.  Y. 
board  of  directors  did  not  pass  upon  542  (1888'),  holding  also  that  where 
it,  where  the  contractor  proceeded  to  the  contract  requires  a  large  number 
I)erform.  The  contractor  was  justi-  of  acts  in  a  series  of  years,  a  sum 
fied  in  stopping  work  when  he  was  should  be  deducted  from  the  profits 
not  paid  according  to  the  contract,  for  the  release  from  the  time,  care, 
Cunningham  v.  Massena,  etc.  R.  R.,  trouble,  risk,  and  responsibility  of 
63  Hun,  439  (1892);  aff'd,  138  N.  Y.  performance.  It  is  the  duty  of  the 
614.  Where  a  part  of  the  york  is  contractor,  upon  receiving  notice  not 
completed  as  called  for  by  the  con-  to  perform,  to  save  loss  as  much  as 
tract,  and  is  accepted,  the  party  ac-  possible.  Dillon  v.  Anderson,  43  N. 
cepting  waives  its  right  to  rescind  Y.  231  (1870),  holding  also  that  the 
entirely  for  failure  to  complete  the  contractoir  may  be  entitled  to  pay- 
contract.  Florence  Gas,  etc.  Co.  v.  ment  for  the  materials  and  labor 
Hanby,  101  Ala.  15  (1893).  Where  aJready  expended.  A  railroad  con- 
the  president  had  been  accustomed  tractor.  In  suing  the  construction  com- 
to  act  and  contract  foT  the  company  pany,  may  join  also  the  railroad  com- 
wlthout  express  authority,  and  his  pany  on  an  allegation  that  the  con- 
acts  had  always  been  accepted,  his  strucUon  company  is  a  mere  dummy 
order  to  a  contractor  to  stop  work  of  the  railroad  company.  O'Brien  v. 
binds  the  company.  Leroy,  etc.  R.  R.  Champlain,  etc.  Co.,  107  Fed.  Rep.  338 
V.  Sidell,  66  Fed.  Rep.  27  (1895).  If  (1901).  Cf.  §663,  supra. 
the  owner  prevents  performance  by  2  Commonwealth,  etc.  Co.  v.  North 
the  contractor,  the  latter  may  recover  American  T.  Co.,  135  Fed.  Rep.  984 
for  the  breach  of  the  contract  the  (1905).  Where  a  contractor  is  pre- 
profits  which  he  would  have  made  by  vented  from  completing  his  contract 
performance.  2  Sutherland,  Dam-  by  the  appointment  of  a  receiver  he 
ages,  §713;  Clark  v.  Mayor,  4  N.  Y.  may  claim  a  statutory  lien  for  work 
338  (1850) ;  Devlin  v.  Mayor,  63  N.  already  done.  Wetzel,  etc.  Ry.  v. 
Y.  8  (1875);  Wakeman  v.  Wheeler,  Tennis  Bros.  Co.,  145  Fed.  Rep.  458 
etc.  Mfg.   Co.,  101  N.  Y.  205    (1886).  (1906). 

But  the  price  at  which  the  contract  3  Roehm    v.    Horst,    178    U.    S.    1 

had   been   sublet   is   not   proper   evi-  (1900). 
dence  to  prove  the  amount  of  profit. 

3386 


CH.  LEU.]  STEAM  RAILROADS.  [§  911. 

tractor  cannot  by  a  bill  in  equity  compel  the  company  to  allow  him 
to  complete  his  contract,  even  though  the  company  is  insolvent  and 
is  about  to  make  a  contract  with  other  parties  and  to  dispose  of 
securities  pledged  to  the  first  contractor.'^  A  contractor  who  is  fraud- 
ulently prevented  from  completing  his  contract  may  have  his  remedy 
against  the  guilty  parties.^  The  rights  of  a  contractor  and  of  the 
company,  where  bonds  and  stock  have  been  issued  or  are  to  be 
issued  for  construction  work,  and  where  the  construction  work  is 
not  done  or  the  stock  or  bonds  not  delivered  in  accordance  with 
the  contract,  are  considered  elsewhere.^  Where  a  contractor  to  con- 
struct a  railroad  owns  all  the  stock  and  bonds  for  which  he  is  to 

1  Strang  v.  Richmcwi'd  R.  R.,  93  Fed.  money  on  the  security  of  stock  and 
Rep.  71   (1899).  corporate  notes.     Where  parties  who 

2  Angle  V.  Chicago,  etc.  Ry.,  161  U.  suppose  they  own  a  timber  track 
S.  1  (1894).  Cf.  Farmers'  L.  &  T.  Co.  worth  |500,000  sell  the  same  to  a 
V.  Chicago,  etc.  Ry.,  1«3  U.  S.  31  corporation  for  $500,000  full-paid 
(1896).  Where  a  contractor  Is  con-  stock,  and  it  afterwards  transpires 
structing  a  railroad,  and  another  rail-  that  their  title  is  defective  as  to  a 
road  company  fraudulently  and  forci-  part  of  the  property,  and  the  corpo- 
bly  converts  his  property  by  an  ille-  ration,  in  order  to  perfect  title,  pays 
gal  attachment,  and  where  such  at-  out  $215,000,  although  the  stock 
taching  railroad  by  proceedings  ac-  actually  issued  for  that  part  of  the 
quires  the  property  fraudulently,  the  property  was  only  $55,000,  the  parties 
contractor  may  hold  it  liable  in  dam-  to  whom  the  stock  was  so  issued  are 
ages.  Shirley  v.  Waco  Tap  Ry.,  78  liable  only  for  the  $55,000,  especially 
Tex.  131  (1889).  where   a  settlement   has   been  made 

3  See  §§  7&6c,  816,  supra.  Where  a  with  some  of  them  on  that  basis.  A 
railroad  construction  contract  is  as-  contract  between  the  original  parties 
signed  to  trustees  to  be  carried  out  by  which  some  guaranteed  others 
and  the  profits  to  be  paid  to  the  stock-  against  liability  on  account  of  any 
holders  of  a  designated  corporation,  defects  in  the  title  cannot  be  en- 
the  stockholders  may  compel  the  trus-  forced  by  the  corporation,  .and  hence 
tees  to  i)ay  over  such  profits.  The  cannot  be  made  the  basis  of  the  meas- 
trustees  cannot  set  up  that  they  were  ure  of  damages.  On  the  other  hand, 
also  directors  of  the  railroad.  Hazard  the  parties  receiving  the  $55,000  of 
V.  Dillon,  34  Fed.  Rep.  485  (1888).  stock  cannot  return  it  and  avoid  lia- 
Where  a  pledgee's  debt  has  really  bility  on  the  ground  that  the  con- 
been  paid  and  yet  he  retains  the  sideration  for  the  issue  of  the  stock 
stock,  and  by  reason  thereof  the  had  failed.  If  the  stockholders  are 
pledgor  is  unable  to  enter  a  reorgan-  few  in  number,  the  court  may  decree 
ization,  the  pledgor  can  recover  for  payment  to  the  stockholders  who 
the  actual  damages  sustained,  but  complain  and  to  such  of  the  stock- 
such  value  must  be  shown  by  him;  holders  as  are  entitled  to  participate 
otherwise  it  will  be  inferred  that  it  in  the  distribution  of  the  $55,000. 
had  little  or  no  value.  Griggs  v.  Day,  Jenkins  v.  Bradley,  104  Wis.  540 
158  N.  Y.  1  (1899).  The  preceding  (1899).  A  vendor's  lien  may  apply  to 
case  arose  out  of  a  controversy  be-  a  sale  of  property  for  stock.  Harter 
tween  a  contractor  in  the  construe-  v.  Capital  City,  etc.  Co.,  64  N.  J.  Bq. 
tion  of  a  railroad  and  the  chief  stock-  155  (1902). 

holder  and  promoter,  who  advanced 
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build  a  railroad,  and  lie  buys  material  and  pays  therefor  in  bonds, 
a  chattel  mortgage  which  he  individually  gives  to  a  director  of  the 
company  on  the  engines  and  cars  which  he  turns  over  to  the  railroad 
company  is  not  prior  in  right  to  the  mortgage  bonds  of  the  company, 
even  though  such  chattel  mortgage  was  recorded.^  Where  a  director, 
who  afterwards  became  a  contractor  for  the  construction  of  the  rail- 
road, purchased  land  for  a  right  of  way  and  also  lots  for  terminals,  he 
may  be  compelled  to  turn  over  to  the  company  such  lots  upon  repay- 
ment to  him  of  the  price  therefor.^  Where  a  contractor  taking  stock 
ajad  bonds  in  payment  for  work  subcontracts  the  work  for  the  stock 
and  then  forecloses  the  mortgage  and  buys  the  property  in,  the  sub- 
contractor cannot  hold  him  liable  for  the  stock.*  A  pledgee  of 
bonds  from  a  contractor,  the  money  advanced  on  the  pledge  to  be  used 
to  complete  the  road,  may  defend  against  garnishee  process  levied  on 
such  money  for  an  antecedent  debt  of  the  contractor.*  Where  the 
vendee  pays  for  bonds,  but  the  vendor  does  not  deliver,  the  measure 
of  damages  is  not  necessarily  the  market  value  of  the  bonds,  but 
they  may  be  shown  to  be  worth  more  or  less  than  the  market  value.  If 
there  is  no  market  value  the  real  value  may  be  proved  by  other  f  acts.^ 
A  person  entitled  to  stock  from  a  corporation  for  services  cannot 
maintain  a  bill  in  equity  for  specific  performance  unless  he  shows 
that  the  legal  remedy  would  be  inadequate  and  the  damages  not 
easily  estimated,  there  being  no  element  of  trust.®  A  contractor  who 
has  assigned  his  contract  to  a  corporation,  which  latter  then  proceeds 
to  carry  it  out,  is  not  personally  liable  to  the  employees,  even  though 
the  assignment  was  prohibited  by  law  and  the  employees  may  not  have 
known  for  whom  they  were  working.'' 

1  Flanagan  Bank  v.  Graham,  42  Ore.        5  Henry   v.    North.    American,    etc. 
403   (1903).  Co.,  158  Fed.  Rep.  79   (1907). 

2  Seaeoast  R.  R.  v.  Wood,  65  N.  J.        6  Bemier    v.    Grlsoom-Spencer    Oa, 
Eq.  530  (1903).  161  Fed.  Rep.  438  (1908). 

3  McLane   v.   King,    144   XJ.    S.    260        7  Patton  v.  McDonald,  204   Pa.  St. 
(1892).  517   (1903). 

4  "Willis   V.    International,   etc.   Co., 
52  Atl.  Rep.  5   (Pa.  1902). 

3388 


OHAPTEE  LIV. 


STEEEX  RAILWAYS. 


I  912.  The  Incorporation  of  street  rail- 
ways. 

913.  The  right  to  use  the  streets  Is  a 

contract — ^Who  may  grant  it, 
and  the  mode  of  granting  it-^ 
Occupation  without  a  grant — 
Repeal  of  rights,  and  condem- 
nation of  same— Suits  to  pro- 
tect the  same — ^Duration  of 
the  franchise  —  Exclusive 
rights — Priority  in  occupying 
street — When  conditions  may 
be  Imposed — Limitation  on 
time  of  construction,  and  for- 
feiture of  grant  for  failure  to 
comply  with  grant — Aban- 
donment of  route — Purchaser 
at  foreclosure  sale. 

914.  The  rights  of  owners  of  prop- 

erty adjoining  a  street  rail- 
way— Turnpikes  —  Telephone 
lines — Consents  of  property 
owners — Who  may  complain 
of  an  unauthorized  road. 


§  915.  Powers  which  a  street  railway 
possesses  —  General  statutes 
apply  to  street  railways — Ex- 
tent and  construction  of  the 
grant — Condemning  land  — 
Double  tracks,  switches,  etc. 
— Use  of  electricity,  cable, 
etc. — Crossing  a  steam  rail- 
way— Crosising  bridges. 

916.  Right  of  one  street  railway  to 

run  over  the  tracks  of  an- 
other— ^Measure  of  compensa- 
tion to  be  paid. 

917.  Rights   and'   duties   of  a  street 

railway  relative  to  its   daily 
operation. 
918'.  Liability  for  negligence,   etc. 

919.  Ordinances  of  municipality  in 

regard  to  street  railways. 

920.  Paving,    assessments,    grading, 

etc.,  as  required  from  a  street 
railway. 

921.  Taxes  levied  upon  street  rail- 

ways. 


§  912.  The  incorporation  of  street  railways.^Street  railways 
came  into  use  about  the  year  1850,  being  twenty  years  later  in  their 
origin  than  steam  railroads.  In  !New  York  one  of  the  first  street 
railways  was  the  outgrowth  of  an  omnibus  line,  and  at  first  differed 
but  little  from  it  except  in  the  fact  that  is  was  confined  to  a  track. 
So  little,  in  fact,  was  the  importance  of  street  railways  understood 
in  those  days  that  no  act  was  provided  for  their  incorporation.  In 
New  York,  from  1850  to  1884,  all  street  railways  were  incorporated 
under  the  general  steam  railroad  act.-^ 


1  People  V.  Third  Ave.  R.  R.,  112  Cincinnati,  etc.  Ry.  v.  Cumminsville, 
N.  Y.  396,  400,  401  (1889);  Re  Wash-  14  Ohio  St.  523  (1863).  An  elevated 
ington,  etc.  R.  R.,  115  N.  Y.  442  railroad  may  be  incorporated  in  1111- 
(1889).  See  also  §915,  infra.  Al-  nois  under  the  general  railway  act, 
though  a  street  railway  company  Is  although  there  Is  another  act  for  in- 
organized  under  the  general  railway  corporatlng  elevated  ways.'  Lleber- 
act,  yet  where  It  accepts  a  subsequent  man  v.  Chicago,  etc.  R.  R.,  141  111.  140 
act  for  the  incorporation  of  street  (1892).  Although  the  act  requires 
railway  companies,  the  legality  of  its  the  oertiflcate  of  incorporation  to 
organization    cannot    be    questioned,  specify  the  tetmini,  and  the  certificate 
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§  913.  The  right  to  use  the  streets  is  a  contract— Who  may 
grant  it,  and  the  mode  of  granting  it— Occupation  without  a 
grant  —  Repeal  of  rights,  and  condemnation  of  same — Suits  to 
protect  the  same— Duration  of  the  franchise — Exclusive  rights- 
Priority  in  occupying  street —  When  conditions  may  he  imposed— 
Limitation  on  time  of  construction,  and  forfeiture  of  grant  for 
failure  to  comply  with  its  terms — Abandonment  of  route— Pur- 
chaser at  foreclosure  sale. — Very  soon  after  street  railways  began 
to  come  into  general  use,  difficulties  arose  in  regard  to  their  right 
to  construct  and  operate  their  tracks  in  the  public  streets.  It  was 
at  first  supposed  that  the  city  in  which  the  tracks  were  to  be  laid 
had  power,  under  its  general  power  over  streets,  to  authorize  a  street 
railway  company  to  construct  and  operate  its  tracks  in  the  streets. 
But  the  courts  decided  that  the  legislature  alone  could  give  this  right. 
The  municipality  cannot  do  so.-^     This  power  the  legislature  may 

merely  says  the  termini  are  in  a  oer-  grant  a  right  to  a  street  railway  com- 

tain  city,  yet  if  the  legislature  sub-  pany  to  lay  down  tracks.     Pott«r  v. 

sequently    by    special    act    recognizes  Collis,    156    N.    Y.    16    (1898).      The 

the  company,  the  legality  of  its  exist-  grant  to  Jacob   Sharp  and  others  in 

ence  cannot  be  questioned.     Koch  v.  1853,    by   the   board   of   aldermen   of 

North  Ave.  Ry.,   75   Md.   222    (1892).  New   YO^rk  city,  giving  the  right  to 

In    this    case    the    organization    was  lay  down  street-oar  tracks  on  Broad- 

under  the  general  railway  law.     TJn-  way,  was  illegal  and  void,  inasmuch 

der  such  a  charter  the  route  and  its  as  the  city  has  no  express  authority 

termini  are  to  be  determined  by  the  from   the   legislature   to   make   such 

mayor   and   the   city   council   "under  grants.     State  v.  Mayor,  etc.,  3  Duer, 

their   general    power   of   control    and  119    (1854).     A  city  has  no  right  to 

regulation  of  the  streets."  authorize   the   construction   of  street 

In  1865  Judge  Redfield  made  a  re-  railways     without    some     legislative 

port     (1    Redf.    Railw.    316)     to    the  enactment  vesting  the  municipal  au- 

legislature   of   Massachusetts   on   the  thoritiea  with   such   power.     Ooving- 

nature,    rights,    and    duties   of   street  ton,   etc.    Ry.    r.    Covington,    9    Bush 

railways.    The  general  nature  of  that  (Ky.),  127  (1872);  Chicago  v.  Evans, 

report  indicates  how  little  the  status  24   111.   52    (1860).     Under  a  general 

of  street  railways  had  been  developed  power   to  open,   grade,   improve,   and 

even    at    that    comparatively    recent  control  its  streets,  a  city  has  power 

date.     The  first  street   railway  com-  to    authorize    the   construction    of    a 

pany  in  this  country   (the  New  York  street  railway.     State  v.  Corrigan  St. 

&    Harlem    Railroad    Company)    was  Ry.,  85  Mo.  263,  274   (1884);    Dillon, 

organized  in  1831  (N.  Y.  L.  1831,  ch.  Mun.  Corp.,  §  727.    Under  its  charter 

263).     In   1832   it  was  compelled  to  power    to   regulate   and   control   the 

propel  a  part  of  its  cars  by  horses,  streets,  a  city  has  no  power  to  au- 

The  first  decision  on  street  railways  thorize  the  construction  of  a  street 

seems  to  be  that  of  Hamilton  v.  New  railway.    Davis  ».  Mayor,  etc.,  14  N. 

York,  etc.  R.  R.,  9  Paige,  171  (1841),  Y.    506    (1856).     The   charter   power 

holding    that    an    abutting    property  of  a  city  to  regulate  the  laying  of 

owner  could  not  enjoin  the  construe-  railway  iron  and  the  passage  of  rail- 

tion  of  the  road  in  the  street.  way  cars  through  the  city  does  not 

1  A  city  has  no  inherent  power  to  authorize  it  to  authorize  horse  rail- 
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exercise  without  reference  to  the  city,  and  may  give  to  a  company 
the  right  to  lay  down  tracks  in  the  streets  of  a  city  without  the  consent 

ways,  nor  does  the  power  to  grant  from   a  horse  railway.     See   Cooley, 
privileges  in  the  use  and  enjoyment  Const.    Lim.    556;    Eichels    v.   Bvans- 
of  the  streets.   People's  R.  R.  v.  Mem-  ville,  etc.  St.  Ry.,  78  Ind.  261  (1881). 
phis  R.  R.,   18  Wall.   38    (1869).     A  Under  the  power  to  make  regulations 
city   cannot   grant   a   franchise   to   a  concerning      omnibuses      and     other 
street    railway    company    to    use    its  vehicles,   and  to   regulate  and   make 
streets    "in    virtue   of    the   ordinary  improvement   to    the    streets,    a   city 
powers  possessed  by  such  municipal-  may  authorize  the  construction  of  a 
ities,"    and   the   court   even   doubted  street  railway  by  individuals.    Brown 
whether     the    legislature     could     ex-  v.  Duplessls,  14  La.  Ann.  842   (1859). 
pressly  delegate  this  power  to  a  city.  A  city  may  grant  to  individuals  the 
People's  R.  R.  v.  Memphis  R.  R.,  10  right    to    construct    and     operate    a 
Wall.  38  (1869).    An  offer  by  the  city  street  railway.     Henderson  v.  Ogden 
to  individuals  to  allow  them  to  lay  City    Ry.,    7    Utah,    199    (1891).      A 
down   street   railway    tracks   on   cer-  street  railway  seeking  to  enjoin  an- 
tain  conditions  does  not  bind  a  city,  other  street  railway  from  crossing  its 
although  the  offer  is  accepted  in  writ-  tracks   cannot  question   the   right   of 
ing  and   a  corporation   is  formed   to  the   city   to   authorize   the   laying   of 
construct   the   road.     People's   R.    R.  tracks  nor  the  right  of  the  company 
V.  Memphis  R.  R.,  10  Wall.  38  (1869).  using  them,    where   the   latter   is   in 
A  city  has  no  inherent  power  to  grant  fact    in    actual    possession    and    use. 
to  individuals' the  right  to  lay  down  Market  St.  Ry.  v.  Central  Ry.,  51  Cal. 
tracks.     Coleman  v.  Second  Ave.  etc.  583    (1877).     A  city  has  no   implied 
R.  R.,   38   N.   Y.   201    (1868).     "Kent  power  to  grant  the  right  to  lay  down 
says:  'The  privilege  of  making  a  road  street  railway  tracks  (reviewing  and 
or    establishing    a    ferry   and    taking  explaining  certain  authorities  to  the 
tolls   for   the   use   of   the  same   is   a  contrary).    A  grant  subject  to  future 
franchise.' "     A  municipality  has   no  incorporation,  which  must  be  accept- 
inherent   power   to   grant   to   individ-  able  to  the  city,  does  not  become  a 
uals  the  franchise  to  lay  down  street  contract  until  it  is  acceptable  to  the 
railway    tracks.      A    street    railway  city.     People's  Pass.  R.  R.  v.  Mem- 
franchise    is    a   contract    irrevocable,  phis,  16  S.  W.  Rep.  973  (Tenn.  1875). 
and   one  which   the   city   cannot   en-  A  city  cannot  authorize  a  railway  to 
ter  into  unless  expressly   authorized,  use    the    streets    unless    the    statutes 
Milhau  V.  Sharp,  27  N.  Y.  611  (1863).  give   the   city   that   pover.     Atlantic, 
In  Finch  v.  Riverside,  etc.  Ry.,  87  Cal.  etc.   R.   R.   v.   St.   Louis,   66   Mo.   228 
597  (1891),  a  street  railway  franchise  (1878).     A    stockholder   may   sue   to 
was  granted  to  Individuals  and   con-  enjoin     his     company     from     laying 
veyed  by  them  to  a  corporation.    The  tracks   on   a  city  street  without  au- 
right  to  lay  down  the  tracks  and  use  thority.    Teachoui  v.  Des  Moines,  etc. 
them  Is  a  franchise.     "The  ordinary  Ry.,   75   Iowa,   722    (1888).     See  also 
and  incidental  powers  of  a  municipal  Wiggins  Perry  Co.  r.  East  St.  Louis, 
corporation  are  not  broad  enough  to  etc.  Ry.,  107  111.  450  (1883),  where  an 
include  the  power  to  grant  a  railway  extension  was  held  to  be  authorized 
company  the  right  to  lay  tracks  and  by  the  charter.  The  power  of  a  city  to 
conduct  the  business  of  transporting  "open,  close,  and  widen  streets,"  and 
passengers  upon  and  over  the  streets  to    "prescribe,    control,   and   regulate 
of  the  municipality."      An  adjoining  the  manner  in  which  the  highways, 
owner  is  not  entitled  to  compensation  streets,  avenues,"  etc.,  "shall  be  used 
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of  the  city  or  its  authorities.^  Generally,  however,  the  legislature 
refuses  to  grant  such  a  right,  except  upon  condition  that  the  city 
consents  thereto,  and  in  many  of  the  states  the  consent  of  the  munici- 
pal authorities  is  required  by  statutory  or  constitutional  enactment. 
The  consent  of  the  legislature,  under  general  laws  for  the  incorpora- 
tion of  street  railways,  is  given  in  advance,  but  the  consent  of"  the 
municipality  in  which  the  tracks  are  to  be  laid  is  given  in  each 
particular  case.^    Generally  a  grant  of  a  street  railway  franchise  may, 

and  enjoyed,"  enables  the  city  to  railway,  even  in  opposition  to  the 
grant  street  rights  to  a  street  rail-  wish  and  will  6f  the  city  wherein  the 
way  company,  but  it  is  doubtful  road  is  located.  Savannah,  etc.  R. 
whether  such  grant  can  be  made  irre-  R.  v.  Savannah,  45  Ga.  602  (1872). 
vocable  or  for  a  definite  period.  Legis-  The  legislature  may  authorize  the 
lation  may  be  necessary  to  do  that,  construction  of  a  horse  railway  in  the 
Detroit  Citizens'  St.  Ry.  v.  Detroit,  streets,  irrespective  of  the  municipal- 
64  Fed.  Rep.  628  (1894).  Under  its  ity.  State  v.  Jacksonville  St.  R.  R., 
general  jwwers  a  city  may  authorize  29  Fla.  590  (1892).  Where  a  rail- 
the  construction  of  a  street  railway,  road  by  its  charter  has  the  right  to 
Baltimore  Trust,  etc.  Co.  v.  Balti-  cross  a  street  in  a  city,  the  city  can- 
more,  64  Fed.  Rep.  153  (1894).  A  not  prevent  it.  Allen  v.  Jersey  City, 
grant  to  a  street  railway  by  a  city  53  N.  J.  L.  522  (1891).  Local  per- 
without  authority  to  malse  it,  but  rati-  mission  need  not  be  obtained  unless 
fled  by  the  city  after  authority  is  the  charter  or  statute  requires  it. 
given  by  the  legislature,  is  good  at  Stroudsburg  v.  Stroudsburg  Pass.  R. 
least  until  revoked.  Denver  Tram-  R.,  2  Pa.  Dist.  35  (1892). 
way  Co.  V.  Londoner,  20  Colo.  150  2  Where  an  act  of  the  legislature 
(1894).  enables  a  city  to  authorize  a  railroad 
1  Where  a  general  railroad  has  through  the  streets  of  the  city,  the 
power  to  use  the  streets  it  may  use  city  may  authorize  a  street  railway, 
them  without  consulting  the  city.  There  is  no  implication  that  the  road 
even  though  the  company  has  on  one  must  be  a  steam  railroad.  Hender- 
occasion  obtained  from  the  city  the  son  v.  Central,  etc.  Ry.,  21  Fed.  Rep. 
right  to  use  a  particular  street.  At-  358  (1884).  Where  a  special  act  of 
lantic,  etc.  R.  R.  v.  St.  LkjuIs,  66  Mo.  incorporation  granted  the  right  to  lay 
228  (1877).  The  legislature  has  un-  down  tracks  in  the  streets,  provided 
qualified  constitutional  power  "to  the  city  council  consented  thereto,  a 
take  possession  of  the  streets  of  an  refusal  by  the  council  to  assent  ixuts 
incorporated  city,  and  appropriate  an  end  to  the  charter  rights.  The 
them  to  the  purpose  of  a  railroad,  council  cannot  subsequently  revive 
either  directly  or  through  a  company  those  rights  by  assenting.  Musser  o. 
created  for  that  purpose."  Philadel-  Fairmount,  etc.  St.  Ry.,  7  Am.  L.  Reg. 
phia  V.  Empire  Ry.,  3  Brewst.  (Pa.)  284  (Pa.  1858).  Where  the  city  has 
547  (1869).'  The  legislature  may  au-  power  to  grant  the  right,  an  injunc- 
thorize  a  railroad  to  lay  down  its  tion  does  not  lie  to  prevent  it  from 
tracks  in  the  streets  of  a  city  and  granting  that  right.  People  v.  Mayor, 
use  the  same.  Re  Philadelphia,  etc.  etc.,  20  How.  Pr.  144  (1861);  Whit- 
R.  R.,  6  Whart.  (Pa.)  25  (1840).  The  ney  v.  Mayor,  etc.  28  Barb.  233  (1858). 
legislature  may  authorize  the  con-  Cf.  Stuyvesant  v.  Pearsall,  15  Barb, 
struction   and  operation  of   a  street  244  (1853). 
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under  the  statute,  be  made  only  to  a  corporation.^  A  grant  by  a  city 
of  the  right  to  build  a  street  railway  over  certain  streets,  and  also 
"all  other  streets"  within  the  city,  is  illegal  as  to  such  other  streets, 
under  the  ordinary  statute  giving  a  city  power  to  designate  the  streets 
upon  which  a  road  may  be  built.^    A  separate  assent  of  a  township 

1  Where  a  statute  authorizes  a  the  city  may  grant  the  right  to  in- 
municipality  to  grant  a  franchise  to  dividuals  cannot  be  raised  collater- 
a  corporation  to  use  the  public  streets,  ally  by  the  grantee,  who  assigned  and 
the  municipality  cannot  make  such  a  was  defrauded.  Atkinson  v.  Asheville 
grant  to  an  individual.  Village  of  St.  Ry.,  113  N.  C.  581  (1893).  A  mu- 
Phcenix  v.  Gannon,  123  N.  Y.  App.  nicipal  consent  alone  cannot  sufllce  to 
Div.  93  (1908).  Under  the  New  York  create  a  right  to  lay  a  track  without 
statute  requiring  the  sale  at  public  being  joined  with  a  corporate  exist- 
auction  of  street  railway  franchises  ence  possessing  a  proper  franchise, 
an  individual  may  bid.  Trojan  Ry.  A  company  incorporated  November 
Co.  V.  City  of  Troy,  125  N.  Y.  App.  16,  and  obtaining  municipal  consent 
Div.  362  (1908).  Under  the  statutes  on  December  19,  is  prior  in  right  to  a 
of  New  York  a  municipality  has  no  company  that  obtained  municipal  con- 
power  to  grant  to  individuals  the  sent  on  November  19  and  incorporated 
right  to  lay  down  railway  tracks,  on  November  29.  The  former  was  en- 
Case  V.  Cayuga  County,  88  Hun,  59  titled  to  a  reasonable  time  to  obtain 
(1895).  A  grant  by  a  municipality  municipal  consent.  Homestead  St. 
to  individuals  of  the  right  to  con-  Ry.  v.  Pittsburg,  etc.  St.  Ry.,  166  Pa. 
struct  a  street  railway  is  illegal  un-  St.  162'  (1895).  A  telephone  system 
less  the  statute  expressly  authorizes  may  be  owned  and  operated  by  an 
It.  Allen  V.  Clausen,  99  N.  W.  Rep.  individual  instead  of  by  a  oorpora- 
181  (Wis.  1902).  Where  a  statute  tion,  where  there  is  no  statute  to  the 
authorizes  a  city  to  grant  street  fran-  contrary.  Magee  t\  Overshiner,  150 
chises,  but  provides  that  no  exclusive  Ind.  127  (1898). 

franchise  shall  be  granted  to  an  in-  2  Knoxville  v.  Africa,  77  Fed,  Rep. 

dividual  or  corporation,  the  city  may  501,  506  (1896),  rev'g  Africa  v.  Knox- 

grant  to  an   individual   the  right  to  ville,  70  Fed.  Rep.  729.    A  grant  to  a 

construct  and   operate  a  street  rail-  street  railway  on  such  streets  as  the 

way.     Watson  v.  Fairmont,   etc.  Ry.,  company  may  designate  in  writing  is 

49   W.    Va.    528    (1901).     Under    the  not  void   for  uncertainty.     Thurston 

West    Virginia    statute    a    franchise  v.  Huston,  123  Iowa,  157    (1904).     A 

may  be  granted  to  a  street  railway  city  cannot  authorize  a  street  railway 

not  yet  incorporated.    Clarksburg,  etc.  company   to   build   on   streets   which 

Co.  V.  City  of  Clarksburg,  47  W.  Va.  are  not  specified  in  the  charter.    Citi- 

739   (1900).    Application  to  the  coun-  zens'    Ry.    v.    Africa,'    100    Tenn.    26 

cil  may  be  made  before  incorporation  (1897).     In  the  case  of  City  Ry.  v. 

if  the  grant  is  made  after  incorpora-  Citizens',   etc.   R.   R.,    52   N.   B.   Rep. 

tion.      Sloane  r.    People's  El.   Ry.,   7  157    (Ind.    1898),    where   the    statute 

Ohio    Cir.    Ct.    Rep.    84    (1891).      In  required   the  consent  of   the   city   to 

Santa  Rosa,  etc.  R.  R.  v.  Central  St.  street  railway  tracks  on  the  streets, 

Ry.,  38  Pac.  Rep.  986  (Cal.  1895),  the  and  the  city  had  given  a  grant  to  a 

franchise    was    granted    to    two    in-  company  to  construct  its  tracks   on 

dividuals,  who  then  organized  a  cor-  any  of  the  streets,  and  the  company 

poration  which  assumed  the  franchise  then  did  so  on  some  of  the  streets, 

without  any  formal  transfer,  and  it  and  many  years  afterwards  desired  to 

was  upheld.     The  question   whether  build  on  other  streets,  the  coijrt  helc^ 
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committee  to  the  construction  of  a  street  railway  is  illegal.-'  In  New 
York,  Connecticut,  and  some  other  states  the  consent  of  the  railroad 
commissioners  is  required  before  a  street  railway  can  be  constructed.^ 
The  construction  and  maintenance  of  a  street  railway  by  any  indi- 
vidual or  corporation,  without  legislative  authority,  is  a  public  nui- 
sance, and  subjects  those  maintaining  it  to  a  private  action  in  favor 
of  any  person  sustaining  special  injury  therefrom.^  Tracks  unlaw- 
fully constructed  are  a  nuisance  which  the  city  may  lawfully  re- 
'  *    The  question  of  who  may  complain  is  considered  elsewhere.'' 


move.' 

that  a  new  permit  must  be  obtained 
as  to  the  latter.  The  court  held  also 
that  where  a  street  railway  has  a 
right  to  construct  tracks  on  any 
streets,  and  thereafter  a  grant  is 
made  to  another  street  railway  to 
construct  its  tracks  on  a  certain  street 
not  already  occupied  by  the  former 
company,  the  company  which  first 
constructs  its  tracks  on  such  streets 
has  an  exclusive  right  thereto  so  far 
as  is  necessary  for  its  tracks.  In 
the  case  of  Logansport  Ry.  v.  City  of 
Logansport,  114  Fed.  Rep.  688  (1902), 
it  was  held  that  where,  under  the 
usual  statutory  authority,  a  city  had 
granted  street  rights  to  a  street  rail- 
way on  certain  streets,  and  such 
other  streets  as  it  might  from  time 
to  time  elect  to  use,  the  city  might 
withdraw  such  grant  as  to  any  street 
prior  to  the  time  when  the  company 
had  actually  occupied  that  street. 
The  court  also  stated  that  the  city 
had  no  power  to  grant  perpetual 
rights  as  to, any  street. 

1  West  Jersey  Traction  Oo.  v.  Cam- 
den, etc.  Co.,  53  N.  J.  Eq.  163  (1895). 
A  municipal  grant  cannot  be  by  sep- 
arate consent  of  th»  town  supervisors. 
It  must  be  at  a  meeting  duly  held. 
Union  Street  Ry.  v.  Hazleton,  etc.  Ry., 
3,  Pa.  Dist.  785  (1894).  An  extension 
of  the  time  within  which  the  road 
must  be  constructed  cannot  be  given 
by  the  township  committee  acting 
separately  as  individuals.  The  con- 
struction may  be  enjoined  until  the 
consent  is   regularly  obtained.     Grey 


V.  New  York,   etc.   Co.,   56   N.  J.  Eq. 
463    (1898).     See  also   §  713ffi,   supra. 

2  The  reasons  for  the  New  York 
statute,  requiring  approval  of  the  rail- 
road commissioners  before  a  new  rail- 
road is  constructed,  are  given  in  Peo- 
ple V.  Bd.  of  R.  R.  Com'rs,  160  N.  Y. 
202,  210  (1899).  A  parallel  scheme 
was  refused  in  Re  Kings,  etc.  R.  R., 
6  N.  Y.  App.  Div.  241  (1896).  In  New 
York  by  statute  an  electric  road  can- 
not be  built  unless  the  railroad  com- 
missioners certify  that  public  con- 
venience and  necessity  require  its 
construction.  Re  Amsterdam,  etc.  R. 
R.,  86  Hun,  578    (1895). 

3  Panning  v.  Osborne,  102  N.  Y.  441 
(1886).     See  also  §905,  supra. 

4  Knoxville  v.  Africa,  77  Fed.  Rep. 
501  (1896).  A  street  surface  railway 
constructed  without  legal  authority  is 
a  public  nuisance.  Forty-Second  St. 
etc.  R.  R.  V.  Thirty-Fourth  St.  R.  R., 
52  N.  Y.  Super.  Ct.  252  (1885).  A 
street  railway  line  laid  down  without 
legislative  authority,  the  powers  of 
the  municipality  being  too  limited  for 
that  purpose,  is  a  nuisance,  and  may 
be  indicted  as  such.  Reg.  v.  Train, 
31  L.  J.  Mag.  Cas.  169  (1862).  Where 
it  has  been  decided  that  a  street  rail- 
way's use  of  the  streets  is  unauthor- 
ized, the  mortgagee,  being  a  party  to 
such  suit,  cannot,  by  having  a  re- 
ceiver appointed,  prevent  the  city 
fi'om  insisting  on  the  removal  of  the 
tracks.  Louisville  Trust  Co.  v.  Cin- 
cinnati, etc.  Ry.,  78  Fed.  Rep.  307 
(1897).    A  railroad  constructed  longi- 


B  See  §  914,  infra. 
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In  a  suit  by  a  city  against  a  street  railway  company  and  its 
lessee  to  compel  them  to  remove  tracks  from  the  street  a  mortgagee  of 
the  lessee  is  not  a  necessary  party.-'  A  bill  filed  by  the  attorney-gen- 
eral to  enjoin  the  construction  of  an  electric  street  railway  will  be 
dismissed  where  it  was  filed  really  at  the  instance  of  rival  companies.^ 
Where  competing  applicants  for  a  stree1>-railway  franchise  agree  to 
act  together,  whereby  one  is  to  withdraw  and  the  other  is  to  obtain 
the  grant,  and  the  benefits  are  to  be  divided  equally,  which  is  done 
with  the  full  knowledge  of  the  municipal  authorities,  and  then  the 
one  who  secured  the  grant  refuses  to  divide  with  the  other,  the  rem- 
edy of  the  latter  is  at  law  and  not  in  equity,  even  if  the  agreement 
should  be  held  to  be  valid.* 

In  any  case  where  a  street  railway  company  has  been  legally 
authorized  to  construct  and  operate  its  tracks  in  the  streets,  whether 
that  authority  has  been  given  by  the  legislature  alone,  or  by  tho 
legislature  and  the  municipality,  the  right  of  the  company  to  con- 
struct and  operate  its  tracks,  when  accepted  and  acted  upon  by  the 
company,  becomes  a  contract  which  cannot  subsequently  be  with- 
drawn, repudiated,  or  impaired  by  the  city  or  state.*    A  street  fran- 


tudinally  upon  a  street  without  legis- 
lative authority  is  a  miisance  and  the 
railroad  is  liable  for  all  damages 
caused  thereby.  Pittsburgh,  etc.  Ry.  v. 
Hood,  94  Fed.  Rep.  618  (1899).  Where 
an  individual  owning  a  water-power 
makes  a  contract  with  a  city  by 
which  for  a  specified  time  he  fur- 
nishes arc  lights  to  the  city  at  a  fixed 
price,  and  he  is  given  authority  to 
erect  poles  in  the  street  for  that  pur- 
pose, the  city  upon  the  termination  of 
the  contract  may  compel  him  to  re- 
move the  poles  and  wires  from  the 
street,  the  construction  thereof  not 
having  been  under  any  statute  or  any 
corporate  charter.  Horner  v.  City  of 
Eaton  Rapids,  80  N.  W.  Rep.  1012 
(Mich.  1899). 

1  Suburban  Ry.  v.  City  of  Chicago, 
204  111.  306  (1903). 

2  People  V.  General  Electric  Ry.,  172 
111.  129  (1898).    See  also  §  634,  supra. 

3  Hyer  v.  Richmond  Traction  Co., 
168  U.  S.  471  (1897),  modifying  80 
Fed.  Rep.  839. 

4  A  city  grant  to  a  street  railway  on 
condition  that  the  company  grade  and 


gravel  the  street  and  pay  $100  a 
year  for  a  term  of  years  is  a  contract, 
after  the  company  has  expended 
money,  and  the  city  cannot  there- 
after revoke  a  part  of  the  grant.  Har- 
vey V.  Aurora,  etc.  Ry.,  186  111.  283 
(1900).  The  contract  between  a  mu- 
nicipality and  a  street  railway  com- 
pany authorizing  the  construction  of 
a  street  railway  is  a  franchise  and  a 
contract  and  cannot  be  revoked  by 
the  municipality.  Township  of  Ham- 
tramck  v.  Rapid  Ry.,  81  N.  W.  Rep. 
337  (Mich.  1899).  In  Milhau  v. 
Sharp,  27  N.  Y.  611,  620,  621  (1863), 
the  court  said:  "It  was  not,  as  hag 
been  insisted,  an  act  of  legislation, 
but  on  the  contrary  it  possesses  all 
the  characteristics  of,  and  was  in  fact, 
a  contract.  It  was  held  to  be  a  con- 
tract in  People  v.  Sturtevant,  9  N. 
Y.  273  (1853),  and  but  a  slight  exami- 
nation of  its  provisions  is  requisite 
to  show  the  correctness  of  that  de- 
cision. Prior  to  its  acceptance  by  the 
defendants  the  resolution  was  only  a 
proposition,  having  no  binding  force 
whatever.    It  was  certainly  not  theu 
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chise  granted  by  a  city  to  a  street  railroad  is  the  same  as  an  act  of  the 
legislature,  in  that  it  is  protected  by  the  contract  provision  of  the  con- 

a  law,  and  since  that  time  the  com-  The  supreme  court  in  St.  Louis  v. 
mon  council  have  taken  no  action  Western,  etc.  Co.,  148  U.  S.  92  (1893), 
upon  it.  Upon  its  acceptance  (if  referred  with  approval  to  the  prin- 
valid)  it  became  a  contract  between  ciple  of  law  that  an  ordinance  giving 
two  parties,  binding  each  to  the  ob-  a  quasi-public  corporation  the  right  to 
servance  of  all  its  provisions.  It  use  the  streets  of  the  city  is  an 
was  something  more  than  a  mere  ex-  irrevocable  contract,  but  held  that 
ecutory  contract  between  the  parties."  that  principle  did  not  apply  to  the 
The  acceptance  by  a  railway  of  a  case  at  bar.  The  tight  granted  by  a 
license  from  a  municipal  corpora-  city  to  a  street  railway  company  is  a 
tion  to  lay  down  and  operate  its  contract  and  cannot  be  violated  by 
tracks  in  the  streets  constitutes  a  the  city.  The  supreme  court  of  Mis- 
oontract.  Mayor,  etc.  v.  Troy,  etc.  R.  souri  has  said:  "We  cannot  give  our 
R.,  49  N.  Y.  657  (1872).  The  consent  to  the  doctrine  contended  for, 
ordinance  giving  to  a  street  railway  that  by  virtue  of  the  ordinance  of 
company  the  right  to  construct  its  1869  defendant  obtained  simply  a 
road  through  a  public  square  is  a  license  to  expend  large  sums  of  money 
contract,  and  the  city  will  be  en-  in  constructing  its  railway,  and  at 
joined  from  violating  it  by  inclosing  a  time  when  the  success  of  such  a 
the  square  with  an  iron  railing,  scheme  was  experimental,  equipping 
"The  ordinance,  when  accepted,  and  It  at  great  cost,  assuming  an  obliga- 
oertainly  when  acted  upon,  takes  on  tion  to  keep  in  repair  a  certain  part 
many  of  the  elements  of  a  contract,  of  the  street,  which  license  was  and 
It  is  not  within  the  power  of  the  city  is  revocable  at  the  pleasure  of  the 
to  abrogate  the  contract  at  pleasure,  city.  If,  as  we  think,  the  autLor- 
nor  to  destroy  the  rights  thus  given  ities  herein  cited  establish  the  prop- 
an'd  acquired.  It  can  no  more  do  this  osition  that  the  general  power  of 
than  can  an  individual.  .  .  .  Equity  control  given  the  city  in  its  charter 
will  interfere  to  protect  and  secure  over  the  streets  carries  with  it  a 
the  enjoyment  of  a  franchise  secured  street  railroad  operated  by  horses  or 
by  statute,  because  it  affords  the  only  mules,  to  be  constructed  and  operated 
plain  and  adequate  remedy."  Spring-  on  and  over  its  streets,  when  the  city 
field  Ry.  v.  Springfield,  85  Mo.  674  exercises  the  power  as  it  did  in  the 
(1885).  An  ordinance  of  a  city  passage  of  the  ordinanjce  of  1869,  and 
granting  rights  to  a  street  railway  granted,  permitted,  or  licensed  detend- 
company  is  not  protected  by  the  im-  ant  to  build  and  operate  its  railroads, 
pairment  of  contract  clause  of  the  and  defendant  accepted  the  grant,  ex- 
federal  constitution  where  such  ordi-  pended  large  sums  of  money  on  the 
nanoe  in  its  origin  vras  not  made  in  faith  of  it,  and  was  permitted  by  the 
accordance  with  the  statutes.  Pa-  city  to  do  so,  the  license  referred  to 
ciflc,  etc.  Ry.  v.  Los  Angeles,  194  U.  was  a  contract,  the  terms  of  which 
S.  112  (1904),  being  a  case  under  the  are  binding  on  both  parties  to  it.  If 
California  statutes  where  the  right  any  one  thing  is  guarded  in  the  law 
was  sold  at  public  auction  and  the  more  particularly  than  another  it  is 
successful  bidder  did  not  complete,  the  inviolability  of  a  contract,  and  all 
and  under  the  statute  the  next  high-  attempts  to  impair  such  obligations 
est  bidder  was  entitled  to  the  grant,  under  whatever  guise  they  are  made, 
but  the  city  made  the  grant  to  an-  whether  directly  or  indirectly,  must 
other  party.  prove   abortive.     State  v.  Miller,  66 
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stitution  of  tlie  ITnited  States,  and  Hence  anything  impairing  sucH 

Mo.  329  (1877) ;  State  v.  Miller,  50  road  or  bridge,  or  of  establishing  a 
Mo.  129  (1872);  Hovelman  «.  Kansas  ferry,  and  of  taking  tolls  from  the 
City  Horse  R.  R.,  79  Mo.  632  (1883)."  citizens  for  the  use  of  the  same,  are 
State  V.  (Jorrigan  St.  Ry.,  85  Mo.  263,  among  the  m.ost  comm'Dn,  examples  of 
282  (1884).  A  city  grant  of  rights  a  franchise."  For  a  definition  of  the 
constitutes  a  contract.  Nash  v.  Lowry,  word  "franchise,"  including  the  meaa- 
37  Minn.  261  (1887).  -In  Africa  v.  ing  of  the  right  to  run  cars,  see  Mor- 
KnoxvUle,  70  Fed.  Rep.  729  (1895),.  gan  v.  Louisiana,  93  U.  S.  217,  223 
the  court  said:  "It  may  not  be  out  of  (1876).  In  New  York  v.  Second  Ave. 
place  in  this  connection  to  say  that  R.  R.,  32  N.  Y.  261  (1864),  the  court 
the  great  number  of  cases  in  which  it  said  that  there  is  a  "right  of  prop- 
has  become  necessary  for  the  courts  erty  in  the  franchise,  which  the  com- 
to  rule  upon  the  question  furnishes  a  mon  council  could  not  take  away  nor 
somewhat  suggestive  lesson  as  to  the  impair  by  any  subsequent  act  of  its 
freedom  with  which  municipal  legis-  own.  The  resolutions  which  were  in- 
latures  in  this  country  have  under-  corporated  into  the  contract  were  not 
taken  to  strike  down  enterprises  an  act  of  legislation,  which,  the  com- 
which  they  were  anxious  to  encourage  mon  council  could  modify  or  repeal 
in  the  first '  instance  with  liberal  without  the  consent  of  the  other 
grants  and  large  declarations  of  good  party  to  the  instrument."  Speaking 
faith."  A  city  cannot  repeal  a  street  of  a  street  railway  franchise,  the 
tight  which  it  has  given  to  a  railroad,  court  in  Brooklyn,  etc.  R.  R.  v.  Brook- 
East  Louisiana  R.  R.  v.  New  Orleans,  lyn  City  R.  R.,  32  Barb.  358,  364 
46  La.  Ann.  526  (1894).  The  street  (1860),  said:  "Rights  acquired  under 
right  conferred  by  ordinance  is  a  statute  of  a  state  which  is  in  its 
neither  a  franchise  nor  a  mere  license,  nature  a  contract,  and  which  does  not 
but  is  a  contract  between  the  city  and  reserve  to  the  legislature  the  power 
the  company,  and,  when  once  a«ted  of  rei)eal,  cannot  be  divested  by  sub- 
upon,  cannot  be  revoked'  by  the  city,  sequent  legislation."  The  grant  and 
Belleville  v.  Citizens'  Horse  Ry.,  152  its  acceptance,  and  the  expenditure  of 
111.  171  (1894).  A  street  railway  money  relying  thereon,  invests  "the 
company  "having  accepted  the  grant  company  with  the  right  of  property 
and  built  its  railroad,  there  existed  in  the  franchise,  of  which  it  cannot 
between  it  and  the  people — ^repre-  be  deprived  without  its  consent  or 
sented,  as  we  may  assume,  by  the  against  its  will."  Chancellor  Kent 
plaintiff — an  obligation  in  the  nature  (3  Com.  458)  says  of  franchises: 
of  a  contract."  Binghamton  v.  Bing-  "They  contain  an  implied  covenant  on 
hamton,  etc.  Ry.,  61  Hun,  479  (1891).  the  part  of  the  government  not  to  in- 
Speaking  of  street  railways'  rights  a  vade  the  rights  vested,  and  on  the 
New  Jersey  court  said:  "The  grant  part  of  the  grantees  to  execute  the 
in  this  case  must  be  conceded  to  be  duties  and  conditions  prescribedi  in 
of  a  franchise.  It  includes  the  right  the  grant;"  and  on  page  459,  "an 
to  lay  down  tracks,  to  run  carriages  estate  in  such  a  franchise  and  an 
thereon,  to  carry  passengers,  and  to  estate  in  land  rest  upon  the  same 
exact  tolls."  Citizens'  Cjach  Co.  v.  principles,  being  equally  grants  of  a 
Camden,  etc.  R.  R.,  33  N.  J.  Eq.  267  right  and  privilege  for  an  adequate 
(1880).  In  Davis  v.  Mayor,  etc.,  14  consideration."  A  city  ordinance  in 
N.  Y\  506,  523  (1856),  the  court  said:  violation  of  a  prior  contract  made  by 
"The  right  granted  to  these  associates  the  city  is  the  same  as  a  state  law 
would  be  the  very  definition  of  a  fran-  impairing  the  validity  of  a  contract, 
chdse.      The    privilege    of    making   a  and  is  unconstitutional.    The  federal 
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contract  gives  jurisdiction  to  the  federal  cooirt.^    This  importa.nt  prin- 
ciple of  law  becomes  very  important,  indeed,  in  these  days  when 


courts  have  jurlsdictioa  of  such  a 
case,  irrespective  of  the  citizenship  of 
the  parties.  Saginaw,  etc.  Co.  v.  Sag- 
inaw, 28  Fed.  Rep.  529  (1886).  In  a 
suit  by  a  city  to  recover  a  license  tax 
levied  by  It  on  a  street  railway,  the 
city  cannot  question  the  legality  of 
the  city's  grant  of  the  right  to  con- 
struct such  road  to  certain  individ- 
uals, nor  their  assignment  of  the 
same  to  the  defendant  corporation- 
Such  a  grant  "has  all  the  properties 
of  a  oontraot."  New  York  v.  Second 
Ave.  R.  R.,  32  N.  Y.  261  (1864).  A 
grant  by  a  city  to  a  railroad,  under 
statutory  permission,  of  a  right  to 
occupy  a  street  is  irrevocable.  Port 
of  Mobile  v.  Louisville,  eto.  R.  R.,  84 
Ala.  115  (1888).  A  grant  of  street 
rights  is  a  contract  not  subject  to 
revocation,  although  the  constitution 
prohibits  the  grant  of  "irrevocable 
or  uncontrollable  grant  of  special 
-privileges."  Houston  v.  Houston, 
etc.  Ry.,  83  Tex.  548  (1892).  In  Cit- 
izens' St.  R.  R.  V.  Memphis,  53  Fed. 
Rep.  715  (1893),  it  was  held  that 
where  a  city  had  granted  the  right 
to  build  its  tracks  on  various  streets, 
such  right  could  not  afterwards  be 
withdrawn,  there  being  no  provision 
in  the  charter  reserving  the  right  to 
amend  or  repeal.  An  abandonment  of 
the  right  does  not  exist  unless  the 
intent  to  abandon  is  clear  and  de- 
cisive. See  also  §  906,  supra.  Where 
a  street  railway  franchise  is  repealed 
within  a  week  after  its  passage,  and] 
for  ten  years  the  company  does  not 
claim  it  and  apparently  acquiesces  in 
the  repeal,  a  court  of  equity  will  not 
restrain  the  city  from  preventing  con- 
struction under  such  franchise.  Bast 
St.  Louis,  etc.  Ry.  v.  City  of  East  St. 
Louis,  182  111.  433  (1899).  A  grant 
from  a  city  to  a  company  to  construct 
and  operate  a  street  railway  by 
horses  ceases  when  it  transpires  that 
it   is   impossible  on   account  of  the 


grade  to  operate  the  road  by  horses, 
and  the  city  may  cause  the  tracks  to 
be  removed'.  Southern  Ry.  v.  City 
of  Memphis,  97  Fed.  Rep.  819  (1899). 
A  contract  by  which  a  city  gives  to  a 
steam  railroad  the  right  to  use  the 
street  cannot  be  revoked  after  the  rail- 
road has  been  constructed,  but  the 
railroad  has  no  right  to  monopolize 
the  use  of  the  street  or  to  unreason- 
ably obstruct  its  use  by  the  public. 
Town  of  Mason  v.  Ohio,  etc.  R.  R.,  51 
W.  Va.  183  (1902). 

1  An  ordinance  of  a  city  may  be 
such  an  exercise  of  legislative  power, 
delegated  to  the  city,  as  to  give  it 
the  force  of  a  statute  and  may  be  a 
violation  of  a  contract  prohibited  by 
the  constitution  of  the  United  States. 
An  ordinance,  however,  refusing  to 
pay  certain  gas  rates  is  not  such  a 
violation.  St.  Paul,  etc.  Co.  v.  St. 
Paul,  181  U.  S.  142  (1901).  The 
federal  court  has  jurisdactlon  ir- 
respective of  citizenship  in  a  suit 
instituted  by  a  street  railway  com- 
pany to  enjoin  a  city  from  violating 
its  grant.  Des  Moines,  etc.  Ry.  v. 
City  of  Des  Moines,  151  Fed.  Rep. 
854  (1907).  A  statute  authorizing 
quo  warranto  to  test  a  "franchise" 
applies  to  a  street  railway  grant  from 
a  city.  City  of  Olathe  v.  Missouri, 
etc.  Ry.,  96  Pac.  Rep.  42  (Kan.  1908). 
A  city  ordinance  passed  under  the 
authorization  of  a  statute  is  a  law, 
within  the  meaning  of  the  constitu- 
tion of  the  United  States  prohibiting 
any  law  that  impairs  the  validity  of 
a  contract.  Pike's  Peak,  etc.  Co.  v. 
Colorado  Springs,  105  Fed.,  Rep.  1 
(1900).  A  contract  between  a  city 
and  a  warter-works  company  whereby 
the  latter  Is  given  exclusive  rights, 
under  the  statutory  power  of  the  city, 
is  a  contract  andi  is  a  law  of  the  state, 
within  the  meaning  of  the  contract 
clause  of  the  federal  constitution,  and 
the  United  States  court  has  jurisdic- 
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municipalities  seek  to  repudiate  grants  already  made  and  to  con- 
fiscate the  property  of  street  railways,  gas  companies,  and  other  quasi- 
public  corporations.'^  An  exclusive  right  to  a  street  railway  company 
may  be  repealed  under  a  reserved  right  by  the  legislature  to  revoke, 

tion  to  enjoin,  any  violation  thereof,    tended  it  to  tMrty-seven.  years,  sucli 


American,  etc.  Go.  v.  Home,  etc.  115 
Fed.  Rep.  171  (1902).  A  street  fran- 
chise granted  by  a  city  to  a  street 
•railroad  is  the  same  as  an  act  of  the 
legislature,  in  that  it  Is  protected 
by  the  contract  clause  of  the  con- 
stitution of  the  United  States,  and 
hence  anything  impairing  such  con- 
tract gives  jurisdiction  to  the  federal 
court.  Mercantile,  etc.  Co.  v.  Collins 
Park,  etc.  R.  R.  99  Fed.  Rep.  812 
(1900).  A  city  ordinance  granting  a 
franchise  to  a  street  railway  company 
is  a  contract  after  it  has  been  ac- 
cepted by  the  street  railway  company 
and  is  protected  by  the  fourteenth 
amendment  to  the  constitution  of 
the  United  States,  and  the  federal 
court  may  enjoin  a  subsequent  or- 
dinance which  reduces  the  street  rail- 
way fares  as  fixed  by  the  original 
ordinance,  even  though  the  original 
ordinance  reserved  the  right  of  regula- 
tion. A  reserved  right  In  the  original 
ordinance  to  reduce  fares  is  waived 
where  in  subsequent  ordinances  au- 
thorizing consolidations  such  reserved 
right  is  not  mentioned.  Cleveland 
City  Ry.  v.  City  of  Cleveland,  94  Fed. 
Rep.  385  (1899) ;  afE'd,  194  U.  S.  517, 
538.  Where  a  city  makes  a  grant  to 
a  street  railway  company  in  violation 
of  an  existing  contract  between  the 
city  and  another  street  railway  com- 
pany, the  circuit  court  of  the  United 
States  has  jurisdiction  of  the  case, 
even  though  the  parties  are  both  cit- 
izens of  the  same  state,  the  suit  being 
by  the  old  company  to  enjoin  the  new 
company  from  using  such  grant  and 
from  proceeding  under  the  grant. 
City  Ry.  v.  Citizens'  St.  R.  R.,  166  U. 
S.  557  (1897).  In  this  case  the  court 
held  also  that  when  the  original  grant 
by  the  city  was  for  thirty  years,  and 
after  a  period  of  time  the  city  ex- 


extension-  was  a  contract,  the  con- 
sideration being  the  continued  opera- 
tion of  the  road.  The  court  held  also 
that  a  reserved  right  of  the  legisla- 
ture to  amend'  the  charter  could  not 
be  exercised  by  the  city,  but  only  by 
the  legislature.  The  court  declined 
to  pass  upon  the  question  of  whether 
the  city  could  limit  the  grant  to 
thirty-seven  years  where  the  charter 
was  perpetual.  The  court  held  that 
no  formal  acceptance  of  the  extension 
was  necessary.  Where,  in  violation 
of  the  federal  constitution,  a  city 
seeks  to  repeal  a  street-railway  or- 
dinance, the  federal  courts  have  juris- 
diction of  the  case,  even  though  both 
parties  are  citizens  of  the  same  state. 
Baltimore  Trust,  etc.  Co.  v.  Baltimore, 
64  Fed.  Rep.  153  (1894);  rev'd  on 
another  point  in  Baltimore  v.  Balti- 
more Trust,  etc.  Co.,  166  U.  S.  673 
(1897).  Although  it  is  true  that  the 
supreme  court  has  held  that  a  city 
ordinance  violating  a  prior  contract 
between  the  city  and  a  street  railway 
is  not  a  violation  of  the  obligation  of 
the  contract,  such  as  is  forbidden  by 
the  constitution  of  the  United  States 
(Hamilton  Gas,  etc.  Co.  v.  Hamilton, 
146  U.  S.  258—1892),  yet,  where  such 
ordinance  is  in  pursuance  of  a  stat- 
ute passed  after  the  contract  with  the 
street  railway  was  made,  then  the 
new  ordinance  is  such  a  violation  of 
the  contract  as  is  forbidden  by  the 
federal  constitution.  Citizens'  St.  R. 
R.  V.  City  Ry.,  56  Fed.  Rep.  746 
(1893).  See  also  §  902,  supra,  and 
§  931,  infra. 

1  For  a  flagrant  exaimple,  see  De- 
troit V.  Detroit  City  Ry.,  56  Fed.  Rep. 
867  (1893);  s.  c,  54  Fed.  Rep.  1 
(1892);  reversed  in  64  Fed.  Rep.  628. 
See  also  §  902,  supra. 
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and  such  repeal  may  be  by  implication.^  A  city  cannot  repeal  a  street 
railway  right  to  use  the  streets,  granted  by  a  city  ordinance,  even 
though  the  legislature  under  its  reserved  power  might  repeal  it,  and 
even  though  a  statute  reserved  to  the  city  the  same  right  to  repeal 
that  the  city  had  in  reference  to  ordinances  passed  under  the  city's 
general  powers.^  A  suit  lies  to  declare  null  and  void  an  ordinance 
which  illegally  repeals  a  grant  of  street  rights  by  a  city  to  a  railroad 
company.*  A  purchaser  of  the  property  and  franchises  of  a  street 
railway  company  at  foreclosure  sale  may  file  a  bill  in  equity  to' 
protect  such  franchises.*  A  street  railway  operating  its  railway  under 
a  franchise  right  may  enjoin  another  company  from  tearing  up  its 
tracks,  and  need  not  prove  its  franchise  right;  possession  is  enough.® 
Even  though  a  city,  by  statute,  has  a  right  to  change  the  location  of  a 
street  railway,  it  cannot  order  the  street  railway  off  from  the  street 
and  on  to  private  property,  and  the  fact  that  the  street  railway  has 
power  to  condemn  does  not  compel  it  to  condemn.®  A  trustee  of  a 
mortgage  may  file  a  bill  to  declare  void  an  ordinance  repealing  a 
street-railway  franchise,  although  there  has  been  no  default.'^ 

1  Wilmington  City  Ry.  v.  Wilming-    the  ground  o°  non-compliance  within 


ton,  etc.  Ry.,  46  Atl.  Rep.  12  (Del 
1900).  Under  the  right  reserved  in 
the  constitution  of  the  state  to  revoke 
charters,  the  legislature  may  disre- 
gard an  exclusive  right  granted  to  a 
street  railway  by  its  special  charter 
and  may  grant  rights  to  another  com- 
pany. Wilmington,  etc.  Ry.  v.  Peo- 
ple's Ry.,  47  Atl.  Rep.  245  (Del.  190,0). 
Cf.  §  501,  supra. 

2  Baltimore  Trust  Co.  v.  Baltimore, 
64  Fed.  Rep.  153  (1894),  holding  also 
that  power  to  "regulate"  does  not 
give  power  to  destroy.  The  court 
refused  to  follow  Lake  Roland  Elev. 
Ry.  V.  Baltimore,  77  Md.  352  (1893). 
and  said  that  on  such  constitutional 
subjects  the  decisions  of  the  state 
courts  are  not  binding.  Where  a  city 
reserves  the  right  in  its  grant  to  a 
telephone  company  to  repeal  it,  such 
repeal  is  legal.  Southern,  etc.  Co.  v. 
City  of  Richmond,  98  Fed.  Rep.  671 
(1899). 

3  Bast  Louisiana  R.  R.  v.  New 
Orleans,  46  La.  Ann.  526  (1894) ;  re- 
versed on  another  point  in  166  U.  S. 
673.  See  also  cases  below.  Where  a 
city  has  forfeited  a  street  grant  on 
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the  time  specified  in  the  grajit,  the 
grantee  may  file  a  bill  in  equity  to 
declare  void  such  forfeiture,  he  hav- 
ing substantially  complied  with  the 
grant  and  the  city  not  having  lived 
up  to  its  contract  with  him.  Pike's 
Peak,  etc.  Co.  v.  Colorado  Springs, 
105  Fed.  Rep.  1  (1900).  The  mere 
threat  of  a  city  to  claim  that  the 
street  railway  grant  has  expired  is 
not  such  action  as  will  sustain  a  bill 
in  equity  to  enjoin  any  action.  El- 
kins  V.  City  of  Chicago,  119  Fed.  Rep. 
957    (1902). 

i  Knoxville  v.  Africa,  77  Fed.  Rep. 
501   (189'6). 

5  Santa  Rosa,  etc.  R.  R.  v.  Central 
St.  Ry.,  38  Pac.  Rep.  986  (Cal.  1895). 
See  also  §  914,  infra. 

6  Harvey  v.  Aurora,  etc.  Ry.,  186 
111.  283   (1900). 

7  Baltimore  Trust,  etc.  Co.  v.  Balti- 
more, 64  Fed.  Rep.  153  (1894);  rev'd 
on  another  point  in  166  U.  S.  673. 
Where  a  municipality  has  rei>ealed  an 
electric-light  franchise  after  the  plant 
has  been  in  operation  for  eight  years, 
a  trustee  of  a  mortgage  given  by  the 
owner  of  the  plant  may  file  a  bill  to 
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This  right  to  use  the  streets  is  property.     It  consists  of  a  vested' 

interest  in  the  streets  for  the  time  indicated  in  the  grant.^    In  Massa- 
chusetts a  different  rule  prevails  on  account  of  the  statutes.^ 

enjoin  the  city  from   acting  on  the  grant  of  an   interest,  and,   it  would 

repeal    and    from    cutting   down    the  seem,  of  a  freehold  interest  in  the  soil 

poles.    Newton  v.  Levis,  79  Fed.  Rep.  of  the  streets  to  the  defendants.    The 

715  (1897).    See  also  §§  816,  830.  rails,  when  laid,  would  become  a  part 

1  A  franchise  to   operate   a  street  of  real  estate,  and  the  exclusive  right 

railway  on  a  street  is  real  estate;  as  to     maintain     them     perpetually     is 

is  aJso  the   right   of   way   over  the  vested   in  the  defendants,  their  snc- 

property   of   abutting   street    owners,  cessors  and  assigns.     I  say  perpetu- 

Thompson    v.    Schenectady    Ry.,    124  ally,   because   there   is   no   limitation 

Fed.  Rep.  274  (1903).     There  Is  noth-  in  point  of  time  to  the  continuance 

ing   in    the   nature   of   the   property  of  the  franchise,  and  no  direct  power 

rights  involved  in  a  grant  of  an  ease-  is  reserved  to  the  corporation  to  ter- 

ment  in  the  streets  for  street  railway  minate  it."    In  People  v.  O'Brien,  111 

uses     which     distinguishes     it     from  N.  Y.  1  (1888),  the  court  said:     "We 

other  property  acquired  by  a  corpora-  are  therefore  of  the  opinion  that  the 

tion  in  the  exercise  of  its  franchises.  Broadway  Surface  Company  took  an 

.     .    .     Consent   to    such   use   of   the  indefeasible   title  to   the  land   neees- 

streets  constitutes  a  typical  easement,  sary   to   enable   It   to  construct   and 

and  the  right  granted  thereby  is  an  maintain  a  street  railroad  in  Broad- 


interest    In    realty,    being   an    incor- 
poreal   hereditament."      Detroit    Cit- 


way,  and  to  run  oars  thereon  for  the 
transportation  of  freight  and  passen- 


Izens'  St.  Ry.  v.  Detroit,  64  Fed.  Rep.  gers,  which  survived  its  dissolution." 

628,  635,  643    (1894).     "The  right  to  Speaking  of  a  street  railway's  right 

use  the  street  for  a  railway  Is  an  of  way,  the  supreme  court  of  Callfor- 

easement."    Detroit,  etc.  Ry.  v.  Com-  nia  has  said    (North  Beach,  etc.  R. 

mon   Council,   125   Mich.   673    (1901).  R.'s  Appeal,  32  Gal.  499— 1867) :  "This 

"A  right  of  waiy  upon  a  public  street,  right  of  way  is,  at  least,  an  easement 

whether  granted  by  act  of  the  legis-  In  said  street.    .    .    .    It  is  an  Incor- 

lature  or  ordinance  of  city  council,  or  poreal  hereditament,  but  it  is  still  a 

in  any  other  valid  mode,  is  an  ease-  tenement  and  an  Interest  in  the  land. 


ment,  and  as  such  Is  a  property  right, 
capable  of  assignment,  sale  and  mort- 
gage, and  entitled  to  all  the  constitu- 
tional protection  afforded  other  prop- 
erty   rights     and     contracts.    .    .    . 


.  .  .  It  Is  real  property,  and  it  is 
created  by  grant"  In  Providence  Gas 
Co.  V.  Thurber,  2  R.  I.  21  (1851), 
gas-pipes,  having  been  permanently 
attached  to  the  soil  and  united  to  the 


The   'consent,'   when   given   by   ordi-  easement  of  the  company  in  the  land, 

nance  duly  passed,  constitutes  a  grant  were  held  to  become  a  part  of  the 

of  a  right  of  way  on  and  over  the  realty,  and  to  be  properly  taxed  as 

streets  named  or  described  in  the  or-  real    estate.     Under    the    clause    in 

dinance,  and  constitutes  a  contractual  a    mortgage    covering    after-acquired 

ordinance,    conferring    an    easement  property,  the  right  of  a  railroad  sub- 

which  is  irrevocable.    By  such  an  or-  sequently   acquired    from    a    city   to 

dinance  an  incorporeal  hereditament  build  tracks  on  certain  streets  is  cov- 

Is  created  and  vested  in  the  grantee."  ered  by  the  mortgage.    Quincy  v.  Chi- 

Knoxville  v.  Africa,  77  Fed.  Rep.  501,  cago,  etc.  R.  R.,  94  111.  537  (1880). 

507,  508  (1896).    In  Milhaju  v.  Sharp,  2  In   Massachusetts    the   rails    and 

27  N.  Y.  611    (1863),  the  court  said  ties  of  a  street  railway  are  personal 

that  this  right  was   "an   immediate  property,    because   a    street    railway 
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The  legislature  may,  under  its  reserved  power  so  ix)  do,  repeal 
the  charter  of  the  company,  but  if  such  repeal  is  made,  the  right 
to  operate  the  road  continues.  It  constitutes  assets  of  the  company 
and  belongs  to  the  stockholders  after  the  creditors  are  paid.-^  A  city 
is  not  entitled  to  street  railway  rails,  poles,  and  operating  equipment, 
even  though  the  franchise  has  expired;  neither  can  it  compel  the 
company  to  sell  the  same  to  a  new  company.^ 

The  legislature  may,  of  course,  cause  to  be  taken,  under  condem- 
nation proceedings,  the  property  and  franchises  of  a  street  railway. 
The  compensation  to  be  paid  in  such  a  case  and  in  cases  where  the 
"city  retains  the  right  to  purchase  the  property  is  considered  else- 
where.^ Under  the  constitution  of  Michigan  prohibiting  the  state 
from  becoming  interested'  in  any  work  of  internal  improvement,  a 
statute  authorizing  a  city  to  acquire  a  system  of  street  railways  is 
unconstitutional.*  It  has  been  held  that,  where  a  street-railway 
charter  is  perpetual,  the  city'  cannot  limit  its  grant  of  street  rights 
to  thirty-seven  years,^  but  it  is  doubtful  whether  this  may  be  con- 
sidered sound  law.  Where  the  street  grant  is  for  a  limited  number 
of  years,  it  may,  by  agreement,  be  terminated  before  its  expiration, 
and  a  new  grant  given.®  Under  power  to  grant  street-railway 
franchises  a  city  may  extend  existing  ones.''  A  municipality  which 
has  made  a  grant  to  a  street  railway  for  twenty-five  years  may 

does  not  own  the  right  of  way  in  the  2  Cleveland,  etc.   Ry.  v.   Cleveland, 

manner  that  a  steam  railroad   owns  204  U.  S.  116  (1907). 

its  right  of  way.    Hence  a  contractor  3  See  §  916,  infra. 

who  by  his  contract  retains  title  until  4  Attorney-General    v.   Pingree,    120 

he  is  paid  may  until  so  paid  claim  Mich.  550  (1899). 

title,  even  as  against  a  hona  fide  mort-  5  Citizens'  St  R.  R.  v.  City  Ry.,  64 

gagee  of  the  street  railway,  and  may  Fed.  Rep.  647  (1894);  s.  c,  166  U.  S. 

sue  for  conversion  if  possession  is  re-  557;  Africa  v.  KaoxvUle,  70  Fed.  Rep. 

fused.    Lorain,  etc.  Co.  v.  Norfolk,  etc.  729    (1895).     Cf.  a.  c,   77   Fed.  Rep. 

Ry.,  187  Mass.  500   (1905).     See  also  501.     But  see  Louisville  Trust  Co.  ». 

§  916,  infra,  notes.  Cincinnati,    76    Fed.    Rep.    296,    315 

1  People   V.    O'Brien,    111    N.    Y.    1  (1896). 

(1888).     The  legislature  may  repeal  6  Detroit  v,  Detroit,  etc.  Ry.,  184  U. 

the  charter  of  a  street  railway  under  S.  368  (1902) ;  State  v.  Blast  Cleveland 

the  reserved  right  to  repeal,  and  may  R.  R.,  6  Ohio  Clr.  Ct.  Rep.  318  (1891). 

cause  the  property  to  be  turned  over  7  Linden,  etc.  Co.  v.  Milwaukee,  etc. 

to  a  new  corporation  upon  eompensa-  Co.,  107  Wis.  493  (1900').    A  new  fran- 

tion  being  paid.   Greenwood  v.  Freight  chise  providing  for  a  surrender  of  the 

Co.,  105  U.  S.  13    (1881).     Upon  dis-  old    is   not   an   extension   of  the  old 

solution  of  a  corporation,  its  contract  franchise,   within  the  meaning  of  a 

right  to  use  a  street  does  not  revert  charter   provision  that  an   extension 

to  the  stata    The  state  may  grant  an  shall   not  be   granted   except  within 

unused   street   railway   franchise    to  three  years  oi  the  termination  of  the 

another  company.    Henderson  v.  Cen-  franchise.     Wood  v.  City  of  Seattle, 

tral,  etc.  Ry.,  21  Fed.  Rep.  358  (1884).  23  Wash.  1  (1900). 
See  also  §  641,  supra. 
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subsequently  amend  the  same  by  striking  out  tbe  provision  as  to 
twenty-five  years,  thus  making  the  grant  perpetual.  The  court  has 
no  power  to  declare  such  amendment  illegal  on  the  ground  that  the 
municipal  authorities  were  recreant  to  their  trust.^  The  right  to 
construct  and  operate  tracks  on  a  street  may  be  granted  for  a  longer 
period  than  the  charter  duration  of  the  corporation  which  takes 
such  grant  ;^  and,  where  there  is  no  express  limitation  of  time  speci- 
fied in  the  charter  or  ordinance  giving  this  right,  it  is  granted  in 
perpetuity  and  exists  forever.*  Where  a  grant  from  the  city  is  limited 


1  Moore  v.  "West  Jersey,  etc.  Co.,  62 
N.  J.  K  386,  792  (1898). 

2  A  city  may  grant  to  a  street  rail- 
way the  right  to  construct  and  oper- 
ate its  lines  of  railway  for  a  period 
longer  than  the  duration  of  the  char- 
ter of  the  corporation.  Detroit  v. 
Detroit,  etc.  Ry.,  184  U.  S.  368  (1902). 
A  street  railway  oompa.ny  may  legally 
receive  from  a  city  a  grant  of  street 
rights  for  a  period  extending  beyond 
the  chartered  life  of  the  corporation. 
Detroit  Citizens'  Ey.  v.  Detroit,  64 
Fed.  Rep.  628  (1894),  rev'g  Detroit  v. 
Detroit  City  Ry.,  56  Fed.  Rep.  867; 
s.  c,  60  Fed.  Bep.  161,  a  case  where 
a  thirty-year  street  easement  was 
given  to  a  corporation  having  only 
fourteen  years  of  corporate  life.  Peo- 
ple V.  O'Brien,  111  N.  Y.  1  (1888); 
State  V.  Laclede  Gaslight  Co.,  102  Mo. 
472  (1890).  Quo  warranto  at  the  in- 
stance of  the  state  does  not  lie  merely 
because  a  street  railway  company  has 
been  given  street  rights  in  perpetuity, 
although  the  statute  limits  its  corpo- 
rate existence  to  thirty  years.  Attor- 
ney-General V.  Detroit  Suburban  Ry., 
96  Mich.  65  (1893).  See  also  §641, 
supra.  Where  the  charter  runs  for 
fifty  years,  the  street  rights  may  be 
granted  for  thirty  years.  Houston  v. 
Houston,  etc.  Ry.,  83  Tex.  548  (1892). 
Where  one  street  railvfay  by  contract 
assigns  its  street  franchises  to  an- 
other company  in  consideration  of 
four  cents  per  mile  for  every  mile 
traveled  by  each  ear  of  the  company 
which  operates  the  tracks,  the  latter 
company   cannot   repudiate   the   con- 


tract on  the  ground  that  the  charter 
of  the  former  company  has  expired 
subsequently  to  the  contract.  Canal, 
etc.  R.  R.  V.  St.  Charles  St.  R.  R.,  44 
La..  Ann.  1069  (1892). 

3  People  V.  O'Brien,  111  N.  Y.  1 
(1888);  Milhau  v..  Sharp,  27  N.  Y. 
■611  (1863);  Davis  v.  Mayor,  etc.,  14 
N.  Y.  506  (1856).  A  franchise  granted 
by  a  municipality  to  erect  an  electric- 
light  line  is  presumed  to  be  perpetual 
where  there  is  no  limit  of  time  men- 
tioned in  the  grant.  Suburban,  etc. 
Co.  V.  Inhabitants,  etc.,  41  Atl.  Rep. 
865  (N.  J.  1898).  See  also  §  628,  su- 
pra, and  §  931,  infra.  A  street  rail- 
way grant  which  is  not  limited  as  to 
time  is  perpetual,  and  this  rule  is  not 
changed  by  the  fact  that  its  exclusive 
right  is  limited  to  thirty  years.  Des 
Moines,  etc.  Ry.  v.  City  of  Des  Moines, 
151  Fed.  Rep.  854  (1907).  A  grant  by 
a  municipality  to  a  street  railway  will 
not  be  construed  as  perpetual  where 
other  grants  of  other  parts  of  the  sys- 
tem are  limited  to  twenty-five  years 
and  there  was  no  intention  indicated 
of  making  the  grant  unlimited.  Blair 
V.  Chicago,  201  U.  S.  400,  485  (1906). 
A  city  grant  to  a  telephone  company 
without  limit  as  to  time  does  not  ex- 
tend beyond  the  life  of  the  corpora- 
tion itself.  People  v.  Chicago,  etc. 
Co.,  220  111.  238  (1906).  A  street 
railway  grant  not  limited  as  to  time 
continues  for  at  least  the  corporate 
life  of  the  grantee.  Mercantile  T. 
Co.  V.  City  of  Denver,  161  Fed.  Rep. 
769   (1908). 
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in  duration,  a  street  railway  company  has  no  right  ix>  operate  its 
lines  after  the  expiration  of  the  time.^ 

Although  the  statutes  require  the  consent  of  the  municipality  ia 
order  to  make  the  right  to  use  the  streets  a  valid  right,  yet  the  cit;y 
cannot  impose  additional  terms  other  than  police  regulations  on  the 
company  that  seeks  the  right.^ 


1  City  Ry.  v.  Citizens',  etc.  R.  R.,  52 
N.  E.  Rep.  157  (Ind.  1898),  holding 
also  that  a  grant  by  a  city  to  a  street 
railway  is  a  contract  which  the  legis- 
lature cannot  abrogate,  but  where  the 
grant  by  the  city  was  limited  the 
legislature  may  enact  that  upon  the 
termination  of  the  grant  the  right  to 
use  the  street  shall  cease.  A  muni- 
cipality may  enjoin  a  street  railway 
company  from  laying  its  tracks  in  the 
street,  and  may  compel  it  to  restore 
the  street  to  its  original  condition, 
where  the  municipal  consent  has  ex- 
pired by  lapse  of  time.  Town  of  East- 
chester  v.  N.  Y.  etc.  Co.,  30  N.  Y. 
Misc.  Rep.  571  (1900). 

2  As  to  conditions  that  might  be  im- 
posed by  the  city  on  a  grant  to  a 
street  railway  under  the  New  York 
statute,  see  People  v.  Barnard,  110 
N.  Y.  548  (1888).  Where  a  sta/tute 
authorizes  telephone  companies  to 
construct  their  lines  in  streets  and 
highways,  a  city  cannot  attach,  as  con- 
ditions to  its  consent,  a  provision  that 
it  shall  have  the  power  to  regulate 
rates,  and  purchase  the  property  at 
an  appraised  value,  and  string  the 
wires  on  poles  free  of  charge,  and  for- 
feit the  property  to  the  city  in  case 
the  line  is  not  operated.  Such  condi- 
tions are  not  proper  police  regula- 
tions. State  V.  City  of  Sheboygan,  111 
Wis.  23  (1901).  Where  a  statute  re- 
quires telephone  companies  to  obtain 
the  consent  of  municipalities  as  to  the 
construction,  mairutenance,  and  oper- 
ation of  their  lines  in  such  munici- 
palities, the  municipality  may  attach 
conditions  to  its  consent,  and  one  of 
the  conditions  may  be  a  reservation 
to  the  municipality  of  the  right  to 
repeal  its  consent,   and   even   if  the 


municipality  had  no  power  to  impose 
such  condition,  yet  if  a  company  ac- 
cepts it  it  is  bound  thereby.  South- 
ern, etc.  Co.  V.  City  of  Richmond,  103 
Fed.  Rep.  31  (1900).  A  city  in  grant- 
ing rights  to  a  water-works  company 
may  attach  conditions  protective  of 
public  interests  and  germane  to  the 
subject.  If  the  company  does  not  ob- 
ject thereto  third  parties  cannot  raise 
objection.  Lake  v.  Ocean  City,  62  N. 
J.  L,.  160  (1898).  Where  stock  is  is- 
sued to  a  city  by  a  street  railway 
company  in  payment  for  its  street 
rights,  a  provision  ini  the  grant  of  the 
street  rights  that  in  ease  the  comjjany 
became  indebted  the  city  should  have 
a  lien,  on  the  company's  franchise 
and  property  does  not  give  the  city  a 
lien  in  preference  to  creditors  of  the 
company,  but  only  in  preference  to 
other  stockholders.  Guaranty,  etc.  Co. 
V.  Galveston,  etc.  R.  R.,  107  Fed.  Rep. 
311  (1901).  Where  by  statute  a  tele- 
phone company  is  to  apply  to  the 
mTinicipality  before  erecting  its  poles, 
and,  if  the  municipality  does  not  act 
within  a  certain  time,  to  apply  to  the 
court  for  an  order  authorizing  the 
erection  of  the  poles,  the  court  has  no 
power  to  Insert  conditions  and  re- 
quirements not  specified  in  the  stat- 
ute. State  V.  B.  Jersey  Tel.  &  Tel.  Co., 
61  N.  J.  U  136  (1897).  Cf.  Pacific  R. 
R.  V.  Leavenworth,  1  Dill.  393  (1871); 
s.  c,  18  Fed.  Cas.  953.  In  Louisiana 
the  city  may  lease  or  sell  the  grant 
for  twenty  years  instead  of  granting 
it  absolutely  for  all  time.  Brown  v. 
Buplessis,  14  La.  Ann.  8'42  (1859). 
In  general,  see  23  Am.  &  Bng.  Encyc. 
of  Law  (1st  ed.),  964  et  seg.,  989.  A 
city  cannot  exact  as  a  condition  of  a 
franchise  to  a  street  railway  company 
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The  local  authorities  in  granting  a  franchise  cannot  exact  a  sum 
of  money  in  payment  therefor  where  the  statute  prescribes  how 
much  shall  be  paid.^     Thus  where  a  telephone  company  has  a  right 

that  the  latter  shall  give  a  bond  to  be  annually  subject  to  in  maintaining 

complete  the  road'  within  a  certain  and  repairing  the  streets,  so  far  as 

time,  even  though  the  city  might  im-  the  same  was  caused  by  the  construc- 

pose  such  restrictions  as  it  saw  fit.  tion  of  the  road,  and  might  impose  a 

Such  a  bond  given  by  individuals  is  condition  requiring  trip®  to  be  made 

unenforceable,  being  without  consid-  every  twenty  minutes,   but  the  city 

eration  aa  to  tbem.    "Where  the  bond  cannot  impose  a  condition  that  the 

is  to  be  given  by  the  company,  it  is  company  use  fenders  on  the  cars.  The 

not   enforceable   if  given  by  Individ-  condition   may   be  attached   that  the 

uals.    The  damages  are  not  the  penal  company  shall  pay  the  expense  of  the. 

sum,  but  only  actual  damages.    Aber-  municipality    in   advertising   the   no- 

deen  v.  Honey,  8  "Wash.  251    (1894).  tioe,  etc.,  and  also  a  reasonable  ooun- 

Where  the  legislature  grants  the  right  sel  fee.    Hutchinson  v.  Mayor,  etc.,  61 

to  use  the  streets  upon  the  munici-  N.  J.  L.  443   (1898).     "Where  a  muni- 

pality   consenting   thereto,   the   latter  cipality  demands  pay  for  its  consent 

may  attach  reasonable  conditions  to  to  a  water  company  to  lay  pipes,  it 

such    consent,     Dillon,     Mun.     Corp.,  cannot  obtain   an   injunction   against 

§  706;  Indianapolis,  etc.  R.  R.  v.  Law-  the  laying  of  the  pipes  without  con- 

renceburg,  34  Ind.  304   (1870) ;   Rich-  sent.    Saddle  River  v.  Garfield  "W.  Co., 

mond,  etc.  R.  R.  I?.  Richmond,  96  U.  S.  32  Atl. 'Rep.  978    (N.  J.  1895).     For 

521    (1877) ;    Detroit  v.   Detroit  City  various    propositions    made    to    New 

Ry.,  76  Mich.  421   (1889);   but  such  York  city  in  1854  for  the  franchise  to 

conditions  must  be  free  from  oppres-  operate    a   street    railway   on   Broad- 


slon  and  fraud.  Savannah  v.  Hancock, 
91    Mo.    54    (1886);    Kansas    City    v. 


way,  see  State  v.  Mayor,  etc.,  3  Duer, 
123    (1854).     "Where  the  franchise  is 


Baird,  98  Mo.  215    (1889);   St.  Louis    to  be  sold  to  the  highest  bidder,  it 


Ry.  V.  Southern  Ry.,  105  Mo.  577 
(1891);  American  Union  Tel.  Co.  v. 
Harrison.,  31   N.   J.   Eq.   627    (1879); 


means  the  highest  bidder  in  money 
and  not  in  amount  of  imving.  Buck- 
ner  v.  Hart,  52  Fed.  Rep.  835   (1892). 


and  must  not  destroy  the  franchise,  A  provision  that  the  franchise  must 
Jersey  City,  etc.  R.  R.  v.  Jersey  City,  be  offered  for  sale  at  public  auction 
etc.  Horse  R.  R.,  20  N.  J.  Eq.  61  after  three  months'  publication  pre- 
(1869);  Jersey  City  v.  Jersey  City,  vents  a  subsequent  enlargement  of  the 
etc.  R.  R.,  20  N.  J.  Eq.  360  (1869);  franchise  by  including  additional 
Paterson,  etc.  Horse  R.  R.  v.  Pater-  streets.  Buckner  v.  Hart,  52  Fed. 
son,  24  N.  J.  Eq.  158  (1873) ;  and  the  Rep.  835  (1892).  A  city  cannot  main- 
city  cannot  attach  conditions  other  tain  an  action  in  order  to  have  a 
than  those  relating  to  the  kind  of  judicial  decision  as  to  which  is  the 
poles,  etc.,  State  v.  Flad,  23  Mo.  App.  highest  bidder  for  a  street-railway 
185  (1886);  Electric  Ry.  i:  Grand  franchise.  Mayor  v.  Fitch,  9  N.  Y. 
Rapids,  84  Mich.  257  (1890).  App.  Div.  452  (1896).  In  one  in- 
1  Beekman  v.  Third  Avenue  R.  R.,  stance  in  New  York  state  two  oom- 
153  N.  Y.  144,  158  (1897).  In  Central,  peting  companies  ran  the  bids  up  to 
etc.  Co.'s  Appeal,  67  Conn.  197  (1896),  7,000  per  cent,  of  the  gross  receipts; 
it  was  held  that  the  city  might  im-  in  other  words,  the  final  bidder  agreed 
pose  as  a  condition  to  the  laying  of  to  pay  to  the  city  of  New  York  sev- 
tracks  that  the  comimny  pay  to  the  enty  times  all  the  gross  receipts  that 
city  an  amount  which  the  city  would  the  company  might  take  in  on  the 
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by  statute  to  construct  its  lines  on  the  highways,  subject  to  agreement 
with  the  municipality  as  to  the  mode  of  use,  the  municipality  cannot 
exact  pay  therefor,  excepting  what  is  necessary  to  restore  the  streets 
to  the  former  state  of  usefulness,  and  the  municipality  cannot  require 
free  telephone  service  nor  require  an  agreement  as  to  telephone  rates 
to  be  charged  to  the  public  Even  though  the  telephone  company  has 
agreed  thereto,  it  cannot  be  required  by  mandatory  injunction  to 
carry  out  such  agreement,  and  especially  is  a  citizen  vidthout  remedy 
in  such  a  case.^  A  provision  in  a  grant  by  a  village  to  a  water-works 
company  under  the  New  York  statute  for  the  supply  of  water  for 
munici'pal  and  fire  purposes  to  the  effect  that  the  village  shall  have 
the  right  to  buy  the  water-works  plant  at  the  end  of  stipulated  periods 
by  giving  a  year's  notice,  is  ultra  vires  and  void  and  cannot  be  en- 
forced by  or  against  the  village.^  But  in  Missouri  it  is  held  that  a 
street  railway  company  that  accepts  a  grant  from  the  city  is  bound 
by  the  conditions  contained  therein  and  cannot  afterwards  say  that 
they  are  unreasonable,  the  city  having  the  power  to  absolutely  refuse 
any  grant  whatsoever.^  A  city  may  attach  reasonable  conditions 
which  protect  the  interests  and  well-being  of  the  city,  but  cannot 


line.  The  other  company  was  willing 
to  bid!  more,  hut  the  comptroller  of 
the  city  adjourned  the  sale.  Of 
course  neither  company  expected  to 
fulfill  in  good  faith  any  such  con- 
tract. Southern  Boulevard  R.  R.  v. 
People's  Traction  Co.,  5  N.  Y.  App. 
Ddv.  330  (1896).  The  statute  in  Mis- 
souri requiring  street  railway  and 
other  quasi-public  franchises  to  be 
sold  at  public  auction  was  declared 
void  on  the  ground  of  its  being  vague 
and  impossible  of  being  understood. 
State  V.  West  Side  Ry.,  146  Mo.  155 
(1898).  Where  by  statute  street  rail- 
way franchises  are  to  be  sold  to  the 
highest  bidder,  the  bids  to  be  sealed, 
and  after  being  opened  oral  bids  to  be 
allowed  at  once,  an  oral  bid  made  sub- 
sequently cannot  be  accepted.  Paci- 
fic, etc.  Co.  V.  City  of  bos  Angeles, 
118  Fed.  Rep.  746  (1902);  aff'd,  194 
U.  S.  112.  Under  the  New  York  stat- 
ute requiring  the  sale  at  public  auc- 
tion of  street  railway  franchises  an 
individual  may  bid.  Trojan  Ry.  Co. 
V.  City  of  Troy,  125  N.  Y.  App.  Div. 
362  (1908). 


1  Farmer,  etc.  v.  Columbiana,  etc. 
Co.,  72  Ohio  St.  526  (1905). 

2  Matter  of  Water  Com'rs  of  White 
Plains,  176  N.  Y.  239  (1903).  Even 
though  the  condition  in  a  grant  by  a 
city  to  a  steam  railroad  to  occupy  a 
street  to  the  effect  that  the  city  may 
revoke  the  grant  at  any  time,  may  be 
unreasonable,  yet  if  the  railroad  ac- 
cepts it  it  is  bound  thereby  and  the 
city  may  so  revoke  the  grant.  Dela- 
ware, etc.  R.  R.  V.  City  of  Oswego,  92 
N.  Y.  App.  Div.  551   (1904). 

3  In  re  Topping  Avenue,  187  Mo. 
146  (1905).  Thus  where  the  mayor 
of  a  city,  before  signing  an  ordinance 
granting  rights  to  a  street  railway, 
insists  that  the  company  execute  an 
agreement  to  pay  a  certain  sum  to  the 
city,  such  agreement,  although  not 
legal  in  its  inception,  may  be  en- 
forced if  the  company  thereafter  pro- 
ceeds to  construct  its  line,  the  court 
holding  that  ultra  vires  contracts  are 
binding  after  benefits  have  been  re- 
ceived. Potter  V.  Calumet,  etc.  Ry., 
158  Fed.  Rep.  521  (1908).  But  see 
§  935,  infra. 
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attach  conditions  that  damages  to  adjacent  property  shall  be  arbi- 
trated by  city  assessors,  and  that  the  road  shall  be  constructed  within 
a  given  time.  Such  conditions  are  not  reasonable  or  lawful,  inas- 
much as  they  relate  to  matters  over  which  the  legislature  has  sole 
control.^  The  city  cannot  require  transfers  as  a  consideration  for 
allowing  the  use  of  a  certain  kind  of  poles,  the  consent  of  the  city 
to  the  erection  of  the  line  having  previously  been  given.^  A  city 
cannot,  in  its  grant  of  the  right  to  use  its  streets,  attach  a  condition 
fixing  the  fare  outside  of  the  city.^  But  a  condition  in  a  grant  from 
the  city  that  a  street  railway  shall  not  charge  more  than  a  certain  fare 
between  certain  points  is  legal  and  may  be  enforced  by  mandamus 
at  the  instance  of  any  citizen.*  An  ordinance  granting  rights  to  a 
street  railway  company  on  condition  that  it  shall  be  subject  to  all 
future  ordinance  does  not  authorize  a  city  to  reduce  street  railway 
fares.®  A  city  in  granting  a  street  railway  franchise  cannot  impose 
conditions  beyond  the  scope  of  its  authority.  The  conditions  are  not 
binding  although  the  franchise  is  binding  on  the  city.    A  condition, 


1  Re  Kings  County  Elev.  R.  R.,  105 
N.  Y.  97  (1887). 

2  Electric  Ry.  v.  Grand  Rapids,  84 
Mich.  257  (1890). 

3  South    Pasadena   v.   L/os    Angeles 
Term.  Ry.,  109  Cal.  315  (1895),  hold- 


4  People  V.  Suburban  R.  R.,  178  111. 
594  (1899).  A  city  in  making  a 
grant  to  a  street  railway  company 
may  make  it  a  part  of  the  contract 
that  the  company  shall  pay  to  the  city 
a  certain  sum  per  annum  and  shall 


ing  also  that  the  city  cannot,  for  a    repair  and  clean  a  specified  part  of 
violation  thereof,  enjoin  the  company    the  street  and  that  the  company  shall 


nor    tear   up    its   tracks.     Where    a 
street  railway  is  authorized  by  stat- 


charge  but  a  four-cent  fare.    City  Ry. 
t'.  Citizens',  etc.  R.  R.,  52  N.  E.  Rep. 


ute  to  fix  rates  of  fare  subject  to  its  157  (Ind.  1898).  Town  authorities 
charter*  and  the  statutes,  a  town  can-  may  impose  as  a  condition  of  their 
not  impose  a  condition  or  agreement  consent  to  the  construction  of  a  street 
as  to  fares,  even  though,  the  statute  railway  that  a  single  fare  shall  be 
authorized  the  town  to  impose  such  charged  between  certain  points  and 
conditions  as  the  public  interest  re-  that  transfers  shall  be  given  to  con- 
quired,  and  even  though  the  street  necting  lines.  A  person  who  is 
railway  company  accepts  the  location  charged  more  than  this  may  sue  to 
granted  on  such  condition,  this  does  recover  back  the  excessive  amount 
not  make  a  contract  binding  on  it.  charged.  Gaedeke  v.  Staten  Island, 
Keefe  v.  Lexington,  etc.  Ry.,  185  Mass.  etc.  R.  R.,  43  N.  Y.  App.  Div.  514 
183  (1904).  In  a  contract  between  (1899).  Where  a  street  railway  is 
a  city  and  a  street  railway  the  fare  authorized  by  statute  to  extend  its 
for  points  outside  of  the  city  may  be  system,  upon  the  city  approving  the 
fixed.  Vining  v.  Detroit,  etc.  Ry.,  133  plan,  the  city  cannot  attach  a  oondi- 
Mich.  539  (1903).  A  municipality  tion  in  regard  to  fares  on  other 
may  by  a  bill  in  equity  enforce  a  con-  branches.  Fair  Haven,  etc.  Ry.  v. 
dition  of  a  grant  to  a  street  railway  City  of  New  Haven,  74  Conn.  102 
company  that  the  fare  should  not  ex-  (1901). 
ceed  a  certain  sum.  Camden,  etc.  Co. 
V.  Lord,  67  N.  J.  Eq.  489  (1904). 


5  Old  Colony  T.  Co.  v.  City  of  At- 
lanta, 83  Fed.  Rep.  39  (1897). 
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however,  restricting  the  fares  to  be  charged  is  legal  and  binding.^ 
Where  a  city  has  a  statutory  right  to  impose  terms  and  condi- 
tions upon  its  granting  street  rights  to  a  street  railway,  one  condition 
may  be  a  limitation  in  the  term  of  existence  of  such  street  rights.* 
Where  the  city  has  power  to  impose  conditions,  it  may  impose  the 
condition  of  payment  of  license  fees  on  each  car  each  year.*  It  is 
doubtful  whether  a  city  may  impose  a  condition  that  other  com- 
panies shall  be  allowed  to  use  the  poles.*  The  municipality  cannot 
impose  conditions  as  to  the  service  and  the  charges  therefor,  or  as 
to  the  use  of  the  underground  pipes  by  a  certain  other  company." 


1  Murphy  v.  Worcester,  etc.  Ry.,  85 
N.  E.  Rep.  507  (Mass.  1908).  The 
court  said:  "It  is  dioubtless  true  that 
the  municipal  ofiSoers,  in  granting  lo- 
cations and  in  imposing  such  restric- 
tions as  they  deem  to  be  required  by 
the  interests  of  the  public,  act  as  pub- 
lic oflScers  exercising  a  quasi-judicial 
authority,  and  not  as  agents  of  the 
city  or  town  driving  a  bargain  with 
the  prtimoters  of  a  projected  railway." 

2  Louisville  Trust  Oo.  v.  Cincinnati, 
76  Fed.  Rep.  296  (1896).    A  provision 

'  in  a  municipal  grant  to  a  steam  rail- 
road limiting  the  right  to  a  specified 
time  is  legal.  Chicago  Terminal,  etc. 
R.  R.-  V.  City  of  Chicago,  203  111.  576 
(1903).  A  municipality  having  au- 
thority to  grant  a  street  railway  fran- 
chise may  limit  its  duration.  Cleve- 
land, etc.  Ry.  V.  City  of  Cleveland,  137 
Fed.  Rep.  Ill  (1905). 

3  Byrne  v.  Chicago  Gen.  Ry.,  169 
111.  75  (1897).  A  provision  in  a  grant 
from  a  city  to  a  telephone  company 
that  it  shall  pay  semi-annually  three 
per  cent,  of  its  gross  receipts  to  the 
city  cannot  be  enforced  by  man- 
damus, but  is  the  subject  of  a  suit  at 
law.  City  of  Chicago  v.  Chicago  Tel. 
Co.,  82  N.  E.  Rep.  607  (111.  1907). 
Where  a-  statute  authorizes  a  city  to 
impose  such  conditions  as  it  sees  best, 
the  city  may  require  a  street  railway 
to  pay  an  annual  tax  on  each  mile 
of  track  and  also  an  annual  license 
fee  on  each  car.  The  company  hav- 
ing accepted  such  grant  cannot  after- 
wards deny  its  validity.  Chicago,  etc. 
By.  V.  City  of  Chicago,  176  111.   253 


(1898).  In  Phllipsburg  t).  Central  Pa. 
Tel.  etc.  Co.,  22  Weekly  Notes  Cas. 
572  (1888),  the  lower  court  in  Penn- 
sylvania held  that  the  wori  "condi- 
tion" relates  to  the  manner  and  con- 
struction of  the  poles  and  wires  which 
may  be  necessary  in  the  judgment  of 
the  authorities,  and  holds  that  the 
municipal  authorities  may  require 
such  necessary  conditions  and  regula- 
tions, but  cannot  impose  a  condition 
that  the  company  shall  pay  a  license 
tax.  A  city  may  impose  conditions 
upon  its  granting  a  franchise  to  a 
street  railway  company  to  lay  and 
operate  its  tracks.  The  city  may  as  a 
condition  require  the  company  to  pay 
the  city  a  tax  on  dividends,  and  may 
also  prescribe  a  maximum  rate  of 
fare.  A  constitutional  provision  that 
no  tracks  shall  be  laid  except  with 
the  consent  of  the  city  sustains  the 
imposition  of  conditions  by  the  city. 
Allegheny  v.  Millville,  etc.  St.  Ry., 
159  Pa.  St.  411  (1893). 

4  Houss  Lighting  Co.  v.  Jones,  etc. 
Co.,  23  W.  L.  Bull.  137  (1890);  Brush, 
etc.  Co.  V.  Jones,  etc.  Co.,  23  W.  L. 
Bull.  329  (1890).  A  street  railway 
company  which  has  accepted  a  grant 

rom  a  city  which  contains  a  condition 
that  other  street  railways  shall  have  a 
right  to  use  the  former's  tracks  can- 
not prevent  such  use  on  the  ground 
that  such  condition  was  illegal.  Staten 
Island,  etc.  R.  R.  v.  Staten  Island,  etc. 
R.  R.,  34  N.  Y.  App.  Div.  181   (1898). 

5  Postmaster-General  v.  Corporation 
of  London,  78  L.  T.  Rep.  120  (1898). 
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Where  the  conditions  imposed  are  conditions  subsequent,  as  they 
usually  are,  the  remedy  of  the  city  for  breach  thereof  is  a  subject  of 
much  controversy.^ 

A  city  has  no  inherent  power  to  grant  an  exclusive  street  rail- 
way right,  and  legislative  authority  to  a  city  to  make  grants  on 
such  terms  and  conditions  as  the  city  thinks  best  is  not  suificient 
authority  to  grant  such  a  right.^  Although  the  legislature  may 
grant  an  exclusive  right  where  the  constitution  of  the  state  does 
not  forbid,  yet  such  grants  are  not  favored  by  the  courts.* 

1  See  below  in,  this  section.  may  grant  to   a  street   railway  the 

2  Detroit,  etc.  Ry.  v.  Detroit  Ry.,  exclusive  right  to  run  a  railway  over 
171  U.  S.  48  (1898).  A  city  has  no  it.  Fort  Worth  St.  Ry.  v.  Queen  City 
power  to  grant  an  eMlusive  right  to  Ry.,  71  Tex.  165  (1888).  A  grant  to 
a  street  railway  company  unless  the  a  street  railway  is  valid,  even  though 
legislature  has  expressly  authorized  it  contains  an  invalid  provision  giv- 
the  city  so  to  do.  Jackson,  etc.  R.  B.  ing  exclusive  rights.  It  is  void  only 
V.  Interstate,  etc.  Ry.,  24  Fed.  Rep.  as  to  that  provision.  Houston  v. 
306  (1885);  New  Orleans,  etc.  R.  R.  Houston,  etc.  Ry.,  83  Tex.  548  (1892). 
V.  New  Orleans,  44  La.  Ann.  748  Municipal  authorities  cannot  give  an 
(1892);  New  Orleans,  etc.  R.  R.  v.  exclusive  right  to  one  company  where 
New  Orleans,  44  La.  Ann.  728  (1892);  another  company  has  a  legislative 
Cincinnati,  etc.  R.  R.  v.  Smith,  29  right  to  build,  provided  the  municipal 
Ohio  St.  291,  308  (1876) ;  New  Or-  authorities  consented,  it  appearing 
leans  City  R.  R.  v.  Crescent  City  R.  that  the  latter  company  had  com- 
R.,  12  Fed.  Rep.  308  (1881) ;  Hender-  menced  construction  without  consent, 
son  V.  Ogden  City  Ry.,  7  Utaih,  199  and  that  no  notice  was  given  to  it  of 
(1891).  A  municipality  has  no  im-  the  application  of  the  former  com- 
plied power  to  grant  an  exclusive  pany.  West  Jersey  Traction  Co.  v. 
right  to  a  street  railway.  Clarksburg,  Camden,  etc.  Co.,  53  N.  J.  Eq.  163 
etc.  Co.  V.  City  of  Clarksburg,  47  W.  (1895). 

Va.  739    (1900).     Even  though  a  con-  3  The  exclusive  right  of  a  company 

tract  between  a  water  company  and  to  operate  horse  or  street  railways  in 

a  city  for  the  supply  of  water  con-  a  city  does  not  prevent  the  construc- 

tains  an  illegal  provision  giving  the  tion  of  a  competing  cable  line.  Omaha 

water  company  exclusive  rights,  yet,  H.  Ry.  v.  Cable,  etc.  Co.,  30  Fed.  Rep. 

if  the  illegal  provision  be  separable  324   (1887).    A  monopoly  to  a  street 

from   the   rest   of   the   contract,   the  horse    railway    does    not    prevent    a 

court  will   uphold   the   contract  and  street    railway     operated     by    other 

reject  the  illegal  provision.     Kimball  power.    Teachout  v.  Des  Moines,  etc. 

5J.  City  of  Cedar  Rapids,  lOO  Fed.  Rep.  Ry.,    75    Iowa,    722    (1888).     The   ex- 

802  (1900).    See  also  §934,  infra.    A  elusive  right  of  a  street  railway  to  a 

city,  under  its  power  "to  authorize  or  certain   street   is  not   violated  by   a 

forbid"  street  railways,  may  grant  an  grant  to  another  street  railway  to  lay 

exclusive  right  to  a  company  for  a  down  its  track  for  a  single  square  to 

period  of  years.    Such  a  monopoly  is  run    cars   in    an    opposite    direction, 

not  forbidden  by  a  constitutional  pro-  The   purpose   of   the  exclusive   right 

vision  that  "no  exclusive  privileges  was  to  prevent  competition,  and  is  to 

.    .    .    shall  ever  be  granted."    Des  be    reasonably    construed.      Phlladel- 

Moines,  etc.  R.  R.  v.  Des  Moines,  73  phia,  etc.  Ry.  Oo.'s  Appeal,  102  Pa.  St. 

Iowa,  513  (1887).    An  owner  of  land  123    (1883).     The  exclusive  right  of 
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Where  two  street  railways  claim  the  right  to  lay  their  tracks  on 
the  same  street,  equity  will  not  enjoin  one  at  the  instance  of  the  other, 
unless  the  right  is  clear.^  Although  a  street  railway  company  is  to 
have  thq  first  opportunity  to  lay  tracks  in  any  street,  yet  this  does  not 
prevent  the  city  granting  to  another  company  the  right  to  lay  tracks  in 
streets  already  occupied  by  the  former  company  as  well  as  streets  not 
so  occupied.^  Where  two  companies  each  claim  and  have  the  right  to 
lay  down  tracks  in  a  street,  the  one  which  occupies  the  street  first  may 
retain  its  tracks.  This  does  not,  however,  prevent  additional  tracks 
being  laid  in  the  same  street.^    Where  a  street  railroad  has  been 


a  company  to  a  street  is  not  violated 
by  a  diagonal  crossing  running  one 
hundred  and  sixty-five  feet  along  such 
street,  where  the  two  streets  on  which 
the  new  company  runs  are  not  oppo- 
site, but  one  hundred  and  sixty-five 
feet  apart.  Braddock,  etc.  Ry.  v. 
Braddock  Elec.  Ry.,  1  Pa.  Dist.  44 
(1891).  For  a  discussion  of  the  rea- 
sons why  the  statutes  of  Pennsylvania 
prohibit  more  than  one  street  railway 
on  a  highway,  see  Homestead  St.  Ry. 
V.  Pittsburg,  etc.  St.  Ry.,  166  Pa.  St. 
162  (1895).  An  exclusive  privilege 
granted  to  a  street  railway  company 
by  a  city  under  legislative  authority, 
whereby  the  company  is  to  be  sole 
judge  of  when  and  where  further 
lines  are  to  be  constructed,  is  not 
valid.  The  city  must  retain  the  power 
of  deciding  what  new  lines  shall  be 
built.  Citizens'  St.  Ry.  v.  Jones,  34 
Fed.  Rep.  579  (1888).  A  provision 
in  a  steam  railroad  charter  that  it 
shall  have  the  exclusive  right  of  the 
business  of  transportation  between 
certain  points  does  not  prevent  the 
construction  of  a  street  railway  be- 
tween those  ^points.  L/ouisville,  etc. 
R.  R.  V.  Louisville  City  Ry.,  2  Duv. 
(Ky.)  175  (1865).  See  also  §906, 
supra,  and  §§  922,  927,  931,  in/ra. 

1  The  court  said:  "The  rule  of  all 
the  cases  is  that  if  the  validity  of  the 
charter  is  attacked,  pr  a  forfeiture 
of  charter  rights  is  assTted,  or  an 
abandonment  is  claimed,  the  common- 
wealth alone  can  raise  the  question 
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by  a  writ  of  quo  warranto.  It  would 
seem  to  necessarily  follow  that  when 
two  companies,  by  oversight  or  other- 
wise, have  secured  a  charter  for  prac- 
tically the  same  route,  the  proper  pro- 
cedure to  test  the  validity  of  the  char- 
ters is  by  writ  of  quo  warranto  at  the 
suggestion  of  the  attorney-general. 
.  .  .  Of  course,  if  one  of  the  com- 
panies is  in  the  undoubted  occupation 
of  certain  streets,  with  the  unques- 
tioned right  to  use  the  same,  and  an- 
other company  undertakes  to  invade 
that  right,  equity  will  enjoin  the  in- 
vading company  on  the  ground  that 
the  validity  of  the  charter  is  not  in- 
volved, and  that  only  an  incidental 
right  growing  out  of  the  power  con- 
ferred is  in  dispute."  Myersdale,  etc. 
Ry.  V.  Pennsylvania,  etc.  Ry.,  69  Atl. 
Rep.  92   (Penn.  1908). 

2  Winnipeg  St.  Ry.  v.  Winnipeg 
Elec.  St.  Ry.,  [1894]  A.  C.  615. 

3  Where  two  street  railways  com- 
mence work  in  a  street  at  the  same 
time,  the  one  which  had  been  con- 
structing up  to  the  street  for  some 
time  will  be  given  the  preference.  In- 
dianapolis, etc.  R.  R.  !'.  Citizens'  St. 
R.  R.,  127  Ind.  369  (1891).  A  horse 
railway  with  one  track,  but  with  a 
right  to  lay  down  two,  cannot  pre- 
vent an  electrical  railway  being  built 
with  tyo  tracks  on  the  same  street. 
Ogden  City  Ry.  v.  Ogden  City,  7  Utah, 
207  (1891).  A  street  railway  com- 
pany, which  is  litigating  with  the 
state  its  right  to  occupy  a  street,  can- 
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granted  a  particular  part  of  the  street  and  has  taken  possession,  the 
city  cannot  grant  a  part  thereof  to  another  street  railroad.^  The  fact 
that  a  street  railway  company  does  not  for  many  years  lay  and  operate 
tracks  which  it  is  authorized  to  lay  and  operate  is  not  an  abandonment 
of  its  right  to  do  so.  A  city  cannot  enjoin  a  street  railway  from 
laying  its  tracks  on  the  street,  although  for  five  years  the  right  to  lay 
the  tracks  has  not  been  exercised.^    Even  though  the  tracks  on  a  street 


not,  while  that  litigation  ia  pending, 
maintain  a  bill  to  enjoin  another  com- 
pany from  occupying  that  street  Ta- 
coma  Ry.,  etc.  Co.  v.  Pacific,  etc.  Co., 
155  Fed.  Rep.  259  (1907).  Where  two 
street  railways  have  the  right  to  use  a 
street,  the  one  prior  in  taking  pos- 
session acqui'res  a  prior  right.  In- 
dianapolis, etc.  R.  R.  V.  Citizens'  St. 
R.  R.,  127  Ind.  369  (1890) ;  Lewis  on 
Eminent  Domain,  §  306.  A  street  rail- 
way has  no  exclusive  right  to  a  street. 
Another  company  may  construct  an- 
other track  under  proper  authority, 
especially  where  the  former  com- 
pany's charter  allowed  other  railroads 
to  use  the  tra^k  constructed  by  the 
former  company.  Thirteenth,  etc.  Ry. 
V.  Southern  Pass.  Ry.,  3  Pa.  Dist.  337 
(1893).  It  seems  that  where  grants 
are  made  to  two  companies,  prior  oc- 
cupancy gives  prior  right,  unless  the 
street  is  too  narrow  for  both,  and  then 
possibly  priority  in  grant  governs. 
Africa  v.  Knoxville,  70  Fed.  Rep.  729 
(1895) ;  rev'd  on  another  point  in 
Knoxville  t'.  Africa,  77  Fed.  Rep.  501 
(1896).  Whefe  a  route  has  been  laid 
out  under  the  New  York  Rapid 
Transit  route  it  is  exclusive,  and  is 
not  affected  by  the  fact  that  the  city 
subsequently  takes  for  a  public  park 
a  part  of  the  land  over  which  the 
route  is  laid  out.  Suburban  R.  T.  Co. 
e.  New  York,  128  N.  Y.  510  (1891). 
After  one  railroad  company  has  lo- 
cated and  staked  off  its  route,  it  has 
a  reasonable  time  within  which  to 
condemn  the  same,  and  during  that 
time  another  railroad  company  cannot 
acquire  the  same  route.  Kanawha, 
etc.  R.  R.  V.  Glen,  etc.  R.  R.,  45  W. 
Va.  119  (1898).    Although  there  are 


street  railway  tracks  already  in  a 
street,  additional  tracks  may  be  au- 
thorized. Koch  V.  North  Ave.  Ry.,  75 
Md.  222  (1892).  So  also  of  tracks 
over  a  bridge.  North  Baltimore  Pass. 
Ry.  V.  Baltimore,  75  Md.  247  (1892). 
A  street  railway  company  occupying 
a  street  may  enjoin  another  street 
railway  company  from  laying  tracks 
on  the  same  street  in  violation  of  the 
rights  of  the  former.  Germantown 
Pass.  Ry.  v.  Citizens'  Pass.  Ry.,  151 
Pa.  St.  138  (1892).  Although  there  is 
one  track  in  a  street,  another  com- 
pany may  be  given  the  right  to  lay 
another  track.  Oakland  R.  R.  v.  Oak- 
land, etc.  R.  R.,  45  Cal.  365  (1873). 
Priority  in  occupation  must  give  way 
to  priority  of  right  as  between  two 
railroads  claiming  the  same  location, 
and  that  company  is  prior  in  right 
which  first  definitely  adopts  the  route 
by  corporate  action  and  files  a  map 
of  the  same.  Utah,  etc.  R.  R.  v.  Utah, 
etc.  Ry.,  110  Fed.  Rep.  879  (1901). 
See  also  §§  925,  937d,  infra,  and  §  906, 
supra. 

1  Hamilton,  etc.  Co.  v.  Hamilton, 
etc.  Co.,  69  Ohio  St.  402  (1904). 

2  Milwaukee,  etc.  Co.  v.  City,  95  Wis. 
39  (1897).  The  failure  for  over 
twenty  years  to  operate  a  railway  on 
certain  streets  included  in  a  franchise 
granted,  raises  a  presumption  of  an 
abandonment  of  the  .grant  so  far  as 
concerns  those  streets.  Louisville 
Trust  Co.  V.  Cincinnati,  76  Fed.  Rep. 
296  (1896).  The  right  to  build  on 
"any"  street  from  a  city  into  a  county 
does  not  limit  the  company  to  the 
occupancy  of  one  street  only.  The 
fact  that  for  twenty  years  the  com- 
pany used  but  one  street  and  did  not 
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have  been  taken  up  and  the  street  not  used  for  several  years  for 
street-railvray  purposes,  yet  the  company  may  relay  the  tracks  under 
its  original  franchise.^ 

"Where  the  statutes  prescribe  that  the  right  shall  be  granted  only 
upon  certain  prerequisites  being  complied  with,  a  compliance  is 
necessary.^ 

Street  railroad  tracks  can  be  laid  down  for  public  use  only.  They 
cannot  be  constructed  for  private  business  purposes.* 


commence  to  build  on  another  street  etc.  Ry.  v.  Philadelphia,  etc.  CSo.,  186 
until  a  rival  company  was  formed  Pa.  St.  459  (1898). 
does  not  constitute  an  abandonment  2  Under  the  New  York  statute  the 
of  its  right.  The  consent  of  the  mu-  company  may  apply  to  the  court  for 
nicipal  authorities  may  be  proved  by  consent  to  buiW  before  application  is 
parol.  In  New  Jersey  a  company  has  made  to  the  common  council.  Appli- 
the  exclusive  right  to  a  location  for  ca/tion  may  be  made  for  a  part  only 
a  certain  time  after  filing  a  map  and  of  the  streets  to  be  traversed,  and  a 
obtaining  the  consents.  But  tMs  ex-  second  or  third  application  for  the 
elusive  right  does  not  bar  out  the  others.  The  allegations  must  be  made 
rights  of  an  old  company  whose  char-  and  facts  stated  showing  a  substan- 
ter  gave  it  the  right  to  construct  on  tial  effort  to  get  the  consent  and  a 
certain  streets,  and  who  has  already  failure  to  do  so.  Be  People's  R.  R., 
proceeded  to  occupy  new  streets.  The  112  N.  Y.  578  (1889).  A  street  rail- 
latter  company  may  enjoin  the  for-  way  that  has  never  obtained  jjermis- 
mer  from  interfering.  West  Jersey  sion  to  lay  down  its  tracks  in  the 
Traction  Co.  v.  Camden,  etc.  Co.,  52  manner  prescribed  by  law  has  no 
N.  J.  Eq.  452  (1894),  aff'd  in  part  in  standing  in  court  to  enjoin  a  new 
53  N.  J.  Eq.  163  (1895).  A  right  in  a  company  from  laying  down  tracks, 
charter  to  construct  a  street  railroad  Larimer,  etc.  Ry.  v.  Larimer  St.  Ry., 
through  any  street  camnot  be  availed  137  Pa.  St.  533,  (1890).  Where  the 
of  twenty-eight  years  after  the  char-  statute  requires  that  the  right  to  lay 
ter  has  been  granted,  unless  a  prac-  down  and  operate  street-car  tracks 
tical  renewal  of  the  rights  is  ob-  -shall  be  given  to  the  one  who  "will 
tained.  Junction  Pass.  Ry.  v.  Wil-  agree  to  carry  passengers  at  the  low- 
liamsport  Pass.  Ry.,  154  Pa.  St.  116  est  rate  of  fare,"  the  right  cannot  be 
(1893).  See  also  §906,  supra.  given  to  one  who  agrees  to  give  the 
1  Wright  V.  Milwaukee,  etc.  Co.,  95  cheapest  commutation  tickets.  Cln- 
Wis.  29  (1897).  A  turnpike  company  cinnati,  etc.  R.  R.  v.  Smith,  29  Ohio 
which  as  ownfc-  and  by  statute  was  St.  291  (1876).  See  also  p.  3434,  n.  3. 
authorized  to  tear  up  a  street  railway,  3  A  municipality  cannot  grant  to  an 
and  did  so,  may  relay  the  same  al-  individuajl  the  right  to  lay  a  track  in 
though  many  years  have  elapsed,  a  street  for  his  own  use.  State  v. 
Hinchman  v.  Philadelphia,  etc.  Turur  Trenton,  36  N.  J.  L.  79  (1872).  A 
pike,  160  Pa.  St.  150  (1894).  Where  city  has  no  power  to  grant  to  a  brew- 
a  street  railway  'has  taken  up  its  ing  corporation  the  right  to  lay  tracks 
tracks,  as  allowed  by  charter,  it  can-  across  a  street  in  order  to  enable  the 
not  twenty-eight  years  afterwards  company  to  transfer  its  cars.  Glaess- 
claim  the  right  to  relay  them,  it  hav-  ner  v.  Anheuser-Busch,  etc.  Assoc, 
ing  raised  no  objection  to  another  100  Mo.  508  (1890).  A  street  railway 
company  occupying  the  street.   West,  cannot  legally  turn  over  part  of  it^ 
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Although  the  charter  requires  the  company  to  finish  its  tracks 
within  a  certain  time,  yet  a  failure  to  comply  with  such  a  provision 
does  not  ipso  facto  work  a  forfeiture  of  all  the  company's  rights.^ 


line  to  a  private  concern  to  be  used 
for  the  latter's  benefit  exclusively. 
Panning  v.  Osborne,  102  N.  Y.  441 
(1886).  An  abutting  property  owner 
may  enjoin  a  private  railroad  con- 
structed across  tbe  street  by  a  brew- 


sisting  thereon  will  constitute  a 
waiver.  Dern  v.  Salt  Lake  City  R.  R., 
19  Utah,  46  (189'9).  Even  though  a 
city  has  reserved  the  power  to  forfeit 
the  right  of  a  street  railway  company 
to    construct     its     road     on     certain 


ing  concern  to  transport  supplies  and    streets,    if   such   construction    is   not 


products  of  the  brewery  to  the  regular 
railroad,  even  though  an  ordinance 
authorized  such  private  railroad. 
Gustafson  v.  Hamm,  56  Minn.  334 
(1894).     A    manufacturing    company 


completed  within  five  years,  this  in 
itself  does  not  work  a  forfeiture,  but 
a  forfeiture  must  first  be  declared. 
Louisville,  etc.  R.  R.  v.  Bowling  Green 
Ry.,    63    S.    W.    Rep.    4    (Ky.    1901). 


cannot,  by  lease  fr  m  a  railroad  com-    Where  a  franchise  provides  that  the 
pany,  use  a  street  railroad  for  its  pri-    company  will  forfeit  the  same  if  the 


vate  purposes,  even  with  the  consent 
of  the  municipality.  Barker  v.  Hart- 
man  Steel  Co.,  129  Pa.  St.  551  (1889). 


company  ceases  to  operate  the  road 
for  a  year,  failure  to  operate  for  a 
year  is  ground  for  the  court  decreeing 


An  elevated  tramway  with  two  tracks  a  forfeiture  of  the  franchise,  includ- 

to  carry  buckets  containing  stone  can-  ing    the     rails,    ties,     road-bed,     and 

not    take    land    under    condemnation  things    granted.      The    city    had    the 

proceedings      although      incorporated  right    to    take    possession.     City    of 


under  the  railroad  act.  Be  Split  Rock, 
etc.,  128  N.  Y.  408    (1891) 
§  905,  supra. 

1  See  §  638,  supra,  and  §  931,  infra. 


Tower   V.   Tower,   etc.   Ry.,   68   Minn. 

■See  also    500    (1897).     A  street  railway  grant 

from  the  city  may  be  forfeited  at  the 

instance  of  the  state  where  the  com- 


A  condition  in  a  municipal  grant  that    pany  runs  but  one  car  a  day  in  order 
the  grant  is  to  cease  if  the  road  is    to  hold  the  franchise.     It  may  also  be 


not  constructed  within  one  year  is 
self-executing,  and  an  abutting  prop- 
erty owner  may  enjoin  construction. 
Manton  v.  South,  etc.  Co.,  121  N.  Y. 
App.  Div.  410  (1907).  Although  a 
municipal  grant  to  construct  a  street 
railway  provides  that  it  shall  be  for- 
feited and  the  rights  shall  cease  with- 
out any  action  at  law  or  otherwise 
unless  the  road  is  completed  within 


forfeited  for  failure  to  construct  the 
entire  line  within  the  time  specified 
by  statute.  The  court  may  impose  a 
fine  instead  of  forfeiting  the  rights. 
People  V.  Siutter  St.  Ry.,  117  Cal.  604 
(1897).  After  fourteen  years  it  will 
be  -presumed  that  a  street  railway's 
street  rights  were  regularly  granted. 
Only  the  state  can  avoid  a  grant  to 
a    street    railway    company    on    the 


a  specified  time,  yet  the  court  will  not  ground  that  it  has  not  performed  a 

enforce  the  provision  if ,  there  was  a  condition    subsequent.      An     outside 

legal  excuse  for  the  delay  or  a  waiver  party  cannot  raise  It  unless  the  grant 

of  the  provision.    Dusenberry  v.  New  provided  for  a  forfeiture  ipso  facto. 

York,  etc.  Co.,  46  N.  Y.  App.  Div.  267  PailuTO  to  complete  within  a  certain 

(1899).    A  provision  in  a  street  rail-  time  does  not  forfeit  ipso  facto,  even 

way  charter  that  if  certain  things  are  though  by  the  grant  such  failure  was 

not  done  within  a  certain  time  the  to  "work  a  forfeiture."   The  city  does 

"act  of  incorporation  shall  be  void"  not  effect  a  forfeiture  by  granting  the 

as  to  the  streets  not  then  covered  is  same  right  to  another  company.  Santa 

not  self-executing,   and    delay   in   in-  Rosa  City  R.  R.  v.  CentraJl  St.  Ry.,  38 
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Where  there  are  conditions  subsequent  in  the  grant  from  the  city, 
and  the  grant  provides  that  the  city  may  revoke  it  for  breach  of 
these  conditions,  the  city  may  do  so  and  have  the  tracks  removed. 
An  illegal  part  of  the  ordinance  confiscating  the  property  may  be 


Pax!.  Rep.  986  (Cal.  1895).  If  a  fran- 
chise is  granted  by  the  Legislature  to 
construct  a  street  railroad  within  a 
certain  time,  with  a  condition  that, 
if  the  provisions  of  the  act  are  not 
complied  with,  the  franchise  shall  be 
forfeited,  a  failure  to  lay  the  track 
within  the  time  limited  works  a  for- 
feiture of  the  right  to  lay  the  same 
without  a  judgment  at  the  siuit  of  the 
state  declaring  a  forfeiture,  and  the 
legislature  may  confer  the  franchise 
upon  any  other  company  or  person. 
Oakland  R.  R.  v.  Oakland,  etc.  R.  R., 
45  Cal.  365  (1873).  Although  a  grant 
of  the  right  to  use  streets  provides 
that  a  certain  line  shall  be  built 
within  five  years,  otherwise  the 
rights  might  be  forfeited,  yet  this 
does  not  sustain  a  forfeiture  if  the 
company  constructs  its  road  on  all 
except  the  particular  line  mentioned 
above.  The  condition  Was  void.  Gal- 
veston, etc.  Ry.  V.  City  of  Galveston, 
90  Tex.  398  (1897).  A  condition  in 
a  municipal  grant  to  a  street  railway 
that  the  grant  shail  be  annulled  if  the 
road  is  not  completed  within  a  cer- 
tain time  is  strictly  construed  and 
can  be  declared  in  force  only  by  the 
municipal  council.  It  cannot  be  de- 
clared in  force  by  the  burgess,  street 
commissioner,  or  a  portion  of  the 
council.  Axchbald  v.  Carbondale  Trac- 
tion Co.,  3  Pa.  Dist.  751  (1894).  For- 
feiture by  reason  of  non-compliance 
with  conditions  is  for  the  municipal 
officers  and  not  for  the  courts  to  first 
pass  upon.  Hamilton  St.  etc.  Co.  v. 
Hamilton,  etc.  Transit  Co.,  5  Ohio  Cir. 
Ct.  Rep.  319  (1890).  When  a  street- 
railway  charter  is  to  "cease"  unless 
certain  conditions  are  performed,  no 
judicial  forfeiture  of  the  charter  is 
necessary  to  work  a  forfeiture  where 
the  conditions  have  not  been  per- 
formed.    Re  Brooklyn,   etc.   Ry.,   72 


N.  Y.  245  (1878).  Where  a  right  of  a 
company  to  lay  down  tracks  requires 
the  work  to  be  done  within  a  certain 
time,  and  this  time  is  extended,  the 
new  contract  ia  not  an  abandonment 
of  the  original  right,  but  only  a  post- 
ponement of  it.  McNeill  v.  Chicago 
City  Ry.,  61  111.  150  (1871).  A  street 
railroad  cannot  enjoin  a  city  from 
tearing  up  the  tracks  for  non-compli- 
ance with  the  contract  and  city 
license  authorizing  the  company  to 
lay  its  tracks,  where  such  non-com- 
pliance is  admitted.  Spokane  St.  Ry. 
».,  Spokane  Falls,  46  Fed.  Rep.  322 
(1891) .  Where  by  its  charter  a  street 
railroad  is  to  be  commenced  within 
three  years  and  completed  within 
ten,  but  it  does  not  even  open  books 
for  subscriptions  until  nearly  twenty 
years  have  elapsed,  the  corporation 
never  came  into  existence,  and  an 
abutting  property  owner  may  enjoin 
the  laying  of  tracks.  Bonaparte  v. 
Baltimore,  etc.  R.  R.,  75  Md.  340 
(1892).  Where  a  street  railway  com- 
pany has  acquired  the  right  to  lay  a 
track  and  has  laid  it,  the  city  cannot 
withdraw  its  consent  thereto.  Al- 
though the  time  within  which  a  com- 
pany was  bound  by  its  charter  to 
complete  its  street  railway  tracks  has 
expired,  and  it  has  failed  so  to  do,  yet 
the  city  cannot  treat  such  rights  as 
thereby  forfeited  and  at  an  end,  and 
proceed  to  give  the  right  to  another 
company.  Brooklyn,  etc.  R.  R.  v. 
Birooklyn,  etc.  R.  R.,  32  Barb.  358 
(1860).  Although  it  is  a  condition 
of  a  grant  to  a  street  railway  com- 
pany that  it  shall  complete  the  road 
within  a  year,  and  in  case  of  failure 
the  council  may  withdraw  the  right, 
an  adjoining  property  owner  cannot 
enjoin  the  construction  of  the  road  on 
the  ground  that  the  year  has  elapsed. 
Hovelman    v.     Kansas    City    Horse 
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disregarded.  If  a  receiver  is  in  ckarge,  the  city  may  petition  for 
leave  to  remove  th«  tracks.^  Where  the  city  grant  is  on  condition  that 
an  extension  be  built  within  a  year,  and  it  is  not  built,  the  city  may 
remove  the  tracks.^  Where  the  municipal  consent  is  on  condition 
that  the  road  be  completed  within  fourteen  months,  and  it  is  not  so 
completed,  the  municipality  may  revoke  the  grant  and  enjoin  further 
construction.^  Where  a  street  railway  does  not  run  its  cars  as  re- 
quired by  the  ordinance,  the  state,  at  the  instance  of  the  city,  may,  by 
quo  warranto  proceedings,  oust  the  company  from  its  rights  in  said 
ordinance.*  Where  a  street  railway  grant  is  by  its  terms  subject  to 
forfeiture  for  non-fulfillment  of  conditions  subsequent,  the  court 
cannot  enjoin  forfeiture  on  the  ground  that  there  was  substantial 
performance.  The  courts  relieve  from  forfeiture  only  when  there  is 
accident,  mistake,  or  surprise,  and  an  absence  of  willful  refusal  to 
perform  and  no  harm  has  been  done  and  immediate  performance  is 
promised.  The  courts,  however,  will  review  an  ordinance  declaring 
such  a  grant  forfeited  and  may  enjoin  its  enforcement.^  Where  a  street 
railway  does  not  build  its  road  within  time  specified  in  grant  on 
account  of  an  injunction  granted  at  instance  of  a  competitor, '  the 


R.  R.,  79  Mo.  632  (1883).  Permission 
given  by  municipality  to  a  railroad  to 
occupy  a  street.  If  done  within  a  cer- 
tain time,  lapses  absolutely  and  ipso 
facto  if  not  occupied  within  that  time. 
Atchison  St.  Ry.  v.  Nave,  38  Kan.  744 
(1888).  A  provision  that  so  much  of 
the  road  as  should  not  be  occupied 
within  a  certain  time  should  be  con- 
sidered abandoned  is  self-executing. 
Houston  V.  Houston,  etc,  Ry.,  84  Tex. 
581  (1892).  Only  the  city  can  com- 
plain of  the  failure  of  the  street  rail- 
way company,  to  comply  with  Its  ob- 
ligations. Another  street  railway 
company  cannot  set  up  the  breach.  If 
a  city  delays  in  objecting  to  the 
breach  until  the  road  is  actually  con- 
structed. It  cannot  then  set  up  that 
the  road  was  not  constructed  in  time. 
New  Orleans,  etc.  R.  R.  v.  New  Or- 
leans, 44  La.  Ann.  748  (1892).  Pri- 
vate Individuals  cannot  complain  that 
a  street  railroad  has  abandoned  part 
of  its  line.  KInealy  v.  St.  Louis,  etc. 
R.  R.,  69  Mo.  658  (1879).  See  also 
§§  9.14  and  931,  infra. 

1  Belleville  v.  Citizens'  Horse  Ry., 
152  111.  171  (1894). 


2  Minersville  Borough  r.  Schuylkill, 
etc.  Ry.,  205  Pa.  St.  394  (1903). 

3  Plymouth  v.  Chestnut  Hill,  etc. 
Ry.,  168  Pa.  St.  181  (1895).  A  court 
of  equity  will  enjoin  a  municipality 
from  forfeiting  a  street  railway  grant 
for  non-compliance  with  the  condition 
of  such  grant  that  the  road  should  b© 
constructed  within  a  certain  time, 
where  it  is  shown  that  the  company 
had  expended  large  sums  of  money 
and  had  used  every  effort  to  complete 
the  road  In  accordance  with  th€  grant, 
but,  by  reason  of  the  refusal  of  an 
adjoining  municipality  to  make  a 
grant,  the  company  had  not  operated 
two  tracks  with  a  certain  number  of 
cars  as  required  by  the  first-mentioned 
ordinance.  North  Jersey,  etc.  Ry.  v. 
Inhabitants,  etc.,  58  N.  J.  Bq.  83 
(1899). 

4  The  remedy  in  such  a  case  is  not 
in  equity.  In  this  case  the  company 
had  not  run  its  cars  for  three  years. 
State  V.  Bast  Fifth  St.  Ry.,  140  Mo. 
539  (1897). 

5  Wheeling,  etc.  R.  R.  v.  Town  of 
Tridelphia,  58  W.  Va.  487  (1905). 
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expiration  of  the  time  does  not  terminate  the  grant.  Moreover,  such 
a  forfeiture  can  be  enforced  only  at  the  instance  of  the  state.  ^  Where 
a  street  railway  is  not  completed  within  the  time  prescribed  by  the 
ordinance,  mandamus  will  not  be  granted  to  allow  it  to  complete  the 
road  unless  the  delay  is  reasonably  excused.^  A  condition  in  a  grant 
from  a  municipality  to  a  street  railway  that  if  the  road  was  not 
built  within  a  specified  time  "then  this  franchise  and  all  the  rights 
thereunder  to  be  null  and  void"  is  self-executing.*  Where  the  fran- 
chise reserves  the  right  to  forfeiture  for  failure  to  pave,  such  forfeit- 
ure may  be  by  the  city  without  judicial  proceedings.*  But  a  city 
cannot  revoke  a  grant  to  a  street  railway  company  without  notice  to 
the  company  and  an  opportunity  to  be  heard.^  Where  a  street  rail- 
way deposits  with  the  village  ten  thousand  dollars  as  a  guarantee  that 
it  would  construct  its  road  within  a  year,  such  ten  thousand  dollars 
to  become  the  property  of  the  village  as  liquidated  damages  in  case  of 
failure  and  not  in  the  way  of  penalty,  the  village  may  keep  it  in  the 
case  of  failure,  the  same  not  being  unreasonable  or  out  of  propor- 
tion to  the  damage  Hone  to  the  village.®      The  failure  of  a  street 

1  Newport  News,  etc.  Ry.  v.  Hamp-  railroad  company  occupying  the  streets 
ton,  102  Va.  795  (1904).  commits  a  breach  of  the  contract  be- 

2  Blocki  V.  People,  220  111.  444  tween  the  company  and  the  city,  un- 
(1906).  der  which   contract  the   tracks  were 

3  Mill  Creek  v.  Erie,  etc.  Ry.,  209  laid,  yet  the  remedy  of  the  city  is  not 
Pa  St.  300  (1904).  The  New  York  a  resolution  forfeiting  the  rights  of 
statute  that  if  a  railroad  company  the  company  and  instructing  the  city 
shall  not  within  five  years  begin  con-  officers  to  take  forcible  possession  of 
struction  of  its  road  and  expend  a  the  street  and  remove  the  tracks, 
certain  amount,  and  finish  the  road  Such  action  is  a  taking  of  the  railroad 
within  ten  years,  "its  corporate  exist-  property  without  due  process  of  law 
ence  and  powers  shall  cease,"  is  self-  and  may  be  enjoined  in  the  federal 
executing  without  any  judicial  decree,  courts.  A  subsequent  suit  brought  in. 
and  applies  to  a  street  railway,  which  the  federal  court  by  the  city  to  en- 
obtained  the  consent  of  local  authorl-  force  such  ordinance  will  be  enjoined, 
ties,  but  not  the  abutting  property  Iron  Mountain  R.  R.  v.  City  of  Mem- 
owners,  within  five  years.  Matter  of  phis,  9'6  Fed.  Rep.  113  (1899).  The 
Brooklyn,  etc.  R.  R.,  106  N.  Y.  App.  reserved  right  of  a  city  to  repeal  a 
Div.  240  (1905).  street  railway  grant  if  the  company 

4  And  it  is  no  excuse  that  the  com-  violates  its  conditions,  does  not  au- 
pany  was  insolvent  and  unable  to  thorize  repeal  if  there  is  no  violation,  f 
pave.  Union  St.  Ry.  v.  Snow,  113  and  while  the  city  council  cannot  be 
Mich.  694  (1897).  A  municipality  enjoined  from  passing  the  ordinance, 
may  remove  street  railroad  tracks  for  the  enforcement  thereof  may  be  en- 
failure  of  the  company  to  comply  with  joined  by  the  federal  court.  Missouri, 
the  conditions  of  the  grant  from  the  etc.  Ry.  r.  City  of  Olathe,  156  Fed. 
city,  in  regard  to  ballasting  and  to  the  Rep.   624    (1907). 

rails  being  flush  with  the  street.  Stew-  5  Jersey  City,  etc.  Co.  v.  City  of 
art  V.  Village  of  Ashtabula,  98  Fed.  Passaic,  52  Atl.  Rep.  242  (N.  J.  1902). 
Rep.    516    (1899).       Even   though   a        6  Peekskill,  etc.  R.  R.  ti.  Peekskill, 
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railway  company  to  perform  a  condition  of  its  charter  may  enable 
a  city  to  make  a  new  grant  to  another  company.-' 

Where  for  fifteen  years  a  railroad  company  does  not  attempt  to 
use  the  street  as  allowed  by  the  city,  it  is  deemed  to  have  abandoned 
the  right.^  The  company  cannot  lawfully  build  part  of  the  route 
laid  down  in  the  charter  and  abandon  the  rest.  The  state  may  forfeit 
the  charter  if  the  company  does  not  construct  the  whole.*  Where  a 
person  donates  land  to  a  street  railway  and  takes  a  bond  in  a  pen- 
alty equal  to  the  value  of  the  land,  conditioned  for  the  construc- 
tion of  the  road,  the  bond  may  be  enforced  for  the  whole  amount 
if  the  road  is  not  built.*    A  street  railway  whose  route  lies  through 


21  N.  Y.  App.  Div.  94  (1897).  A  de- 
posit witli  a  village,  in.  accordance 
with  an  ordinance,  by  a  street  railway 
company,  whereby  it  was  to  be  for- 
feited if  the  road  was  not  completed 
within  a  certain  time,  cannot  be  re- 
covered back  if  construction  is  never 
commenced.  Whiting  v.  Village  of 
New  Baltimore,  127  Mich.  66  (1901). 
Where  a  street  railway  gives  a  bond 
that  it  will  complete  the  work  within 
a  certain  time,  and  does  not  do  so, 
the  bond  may  be  enforced.  Spring- 
wells  Tp.  V.  Detroit,  etc.  Ry.,  140 
Mich,  277  (1905).  A  certified  check 
given  by  a  street  railway  to  a  town, 
to  belong  to  the  latter  if  the  street 
railway  did  not  perform  its  contract 
within  a  year,  may  be  collected  by 
the  town  if  the  contract  is  not  so 
performed.  Furth  v.  Town  of  West 
Seattle,  37  Wash.  387  (1905).  Money 
forfeited  by  a  street  railway  company 
for  failure  to  comply  with  its  fran- 
chise becomes  the  property  of  the 
city,  and  the  city  cannot  agree  to  give 
it  to  another  company  in  case  the 
latter  complies  with  a  similar  fran- 
chise. Adams  v.  Jackson,  etc.  Ry., 
30  S.  Rep.  58  (Miss.  1901) ;  Jackson, 
etc.  Ry.  V.  Adams,  30  S.  Rep.  694 
(Miss.   1901). 

1  Santa  Rosa,  etc.  R.  R.  i>.  Central 
St.  Ry.,  112  Cal.  436  (1896).  See 
also  §  931,  infra. 

2  Delaware,  etc.  R.  R.  v.  City  of 
Oswego,  92  N.  Y.  App.  Div.  551  (1904). 

3  The  charter  of  a  street  railroad 
company  was  forfeited   in  People  v. 


Broadway  R.  R.,  126  N.  Y.  29  (1891), 
where  the  company  had  not  con- 
structed all  the  track  called  for  by 
its  charter,  and  had  taken  up  a  part 
of  that  which  it  had  constructed. 
Where  the  statute  requiTes  the  con- 
sent of  the  municipal  authorities  as 
well  as  abutting  property  owners,  the 
company,  after  obtaining  the  consent 
of  the  municipal  authorities  to  a  cer- 
tain route,  cannot  abandon  part,  and, 
after  obtaining  the  consent  of  the 
abutting  property  owneTS  to  the  re- 
maining part,  proceed  with  its  con- 
struction. Re  Crosstown  St.  Ry.,  68 
Hun,  236  (1893).  Where  a  company 
authorized  to  construct  tracks  has 
neglected  to  do  so  on  some  streets 
and  has  taken  up  its  tracks  on  an- 
other street,  the  common  council  may 
disregard  the  grant  and  may  author- 
ize another  company  to  lay  the  tracks. 
Galveston,  etc.  Ry.  v.  Galveston,  etc. 
Ry.,  63  Tex.  529  (1885).  A  stock- 
holder may  enjoin  the  operation 
of  a  street  railway  until  the  road  is 
completed  to  its  terminus.  Martin  v. 
Second,  etc.  Ry.,  1  Amer.  St.  Ry.  Dec. 
359  (Pa.  1858).  Where  a  railroad 
company  mortgages  such  part  of  its 
road  as  is  completed,  and  the  part 
mortgaged  is  foreclosed,  the  purchas- 
ers are  not  bound  to  go  on  and  com- 
plete the  road.  Chartiers  Ry.  v. 
Hodgens,  85  Pa.  St.  501  (1877).  On 
this  subject  of  abandonment  see  also 
§  906,  supra. 

4  Blewett  V.  Front  St.  Ry.,  51  Fed. 
Rep.  625    (1892);    s.  c,  49  Fed.  Rep. 
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several  municipalities  may  be  enjoined  from  constructing  its  road 
in  one  of  them  before  obtaining  consent  to  the  construction  of  its 
entire  route.-^  In  Wisconsin  it  has  been  held  that  a  contract  between 
the  company  and  the  city  is  a  franchise  not  only  by  the  city,  but  by  the 
state  acting  through  the  city,  and  it  cannot  surrender  the  same  except 
with  the  consent  of  the  state.^  In  the  federal  court,  however,  it  has 
been  held  that  with  the  consent  of  property  owners  and  the  city  a 
street  railway  may  abandon  a  street  without  the  consent  of  the  state, 
and  after  such  abandonment  cannot  relay  its  tracks  upon  such  street 
except  by  a  new  grant.*  A  purchaser  of  a  street  railway  from  a 
receiver  may  abandon  operation  and  take  up  the  rails.*  The  right 
to  use  a  certain  street  as  a  part  of  a  specified  route  does  not  authorize 
construction  as  a  part  of  a  different  route.^  The  municipal  author- 
ities cannot  delegate  their  power  to  grant  permission  to  lay  down 
street  railway  tracks.®  A  grant  made  by  a  common  council,  one  of 
whose  members  is  interested  in  the  company,  is  fraudulent.''    Unless 

126.  A  vendor  of  the  stock  of  a  street  7  Where  one  of  the  common  coun- 
rallway  company  may  collect  dam-  cil  and  of  the  committee  granting  a 
ages  for  breach  of  the  contract  of  street-railway  franchise  to  individuals 
the  vendee  to  construct  the  street  who  convey  the  same  to  a  corporation 
railway  to  certain  land  owned  by  the  becomes  a  stockholder  in  that  corpo- 
vendor,  even  though  the  corporation  ration  as  soon  as  it  is  formed,  the 
the  stock  of  which  was  sold  had  franchise  is  void  as  having  been 
agreed  to  acquire  certain  rights  of  fraudulently  obtained.  Finch  v.  River- 
way  and  had  not  done  so.  Blagen  v.  side,  etc.  Ry.,  87  Gal.  597  (1891).  A 
Thompson,   23   Oreg.   239    (1892).  contract   between   a   corporation   and 

1  Pennsylvania  R.  R.  v.  Turtle  a  municipality,  where  one  of  the  com- 
Creek,  etc.  Ry.,  179  Pa.  St.  584  missloners  of  the  latter  making  the 
(1897).  A  company  organized  to  contract  Is  a  stockholder  in  the  for- 
build  a  line  through  several  town-  mer,  will  be  set  aside.  Brown  v. 
ships  cannot  build  in  one  where  con'-  Street,  etc.,  71  N.  J.  L.  79  (1904). 
sent  has  been  given  before  it  obtains  Where  two  competing  street  railway 
consents  in  the  others.  Dehigh,  etc.  companies  apply  for  the  right  to  lay 
Co.  V.  Inter-County,  etc.  Ry.,  167  Pa.  tracks,  and  the  board  of  public  works 
St.  75  (1895);  Rahn  Township  v.  grants  the  right  to  a  company  in 
Tamaqua,  etc.  Ry.,  167  Pa.  St.  84  which  one  of  the  members  of  the 
(1895).  board  is  a  stockholder,  the  other  com- 

2  Wright  V.  Milwaukee,  etc.  Co.,  95  pany  may  have  the  grant  set  aside. 
Wis.  29    (1897).  Traction     Co.     v.     Board    of    Public 

s  Thompson  r.  Schenectady  Ry.,  124  Works,  56  N.  J.  L.  431   (1894).     The 

Fed.  Rep.  274   (1903).  agreement   of   a   street  railway  com- 

4  French  v.  Jones,  191  Mass.  522  pany  to  employ  a  municipal  ofllcer  if 
(1906).  he  grants  a  location  invalidates  the 

5  Canastota,  etc.  Co.  v.  Newington,  grant.  Lehigh,  etc.  Co.  v.  Inter- 
etc.  Co.,  69  Gonn.  146  (1897).  County,    etc.    Ry.,     167    Pa,  "  St    75 

6  The  common  council  cannot  dele-  (1895).  A  municipal  consent  granted 
gate  its  power  to  make  grants  of  by  officers  who  are  stockholders  in 
rights  to  lay  down  street-car  tracks,  the  company  is  void.  Hough  v. 
State  V.  Bell,  34  Ohio  St.  194  (1877).  Smith,  37  N.  Y.  Misc.  Rep.  363  (1902); 
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there  is  actual  fraud  the  common  council  may  grant  a  street-railway 
franchise  to  a  particular  company,  even  though  other  companies  offer 
more  money  for  such  franchise.^  The  attorney-general  cannot  main- 
tain a  suit  to  recover  back  funds  and  to  remove  directors  of  a  street 
railway  company  on  account  of  their  using  corporate  funds  to  bribe 
public  officers  and  obtain  franchises.-  A  taxpayer  under  the  Xew 
York  statute  cannot  maintain  a  suit  to  set  aside  a  grant  by  a  munici- 
pality to  a  street  railway  company  on  the  ground  that  the  board  of 
aldermen  were  actuated  by  corrupt  motives  in  making  the  grant.^ 
A  grant  by  the  city  to  a  telephone  company  cannot  be  set  aside  by  a 
taxpayer  on  the  ground  of  fraud  or  irregularities.  Such  a  suit  inust 
be  by  the  state.*  A  person  employed  by  a  street  railway  to  obtain 
municipal  consents  and  also  property  owners'  consents  cannot  collect 
compensation,  therefor.^  Where  the  grant  is  for  a  limited  time,  the 
municipal  authorities  may  renew  it  before  that  time  expires.® 

The  question  of  whether  a  street  railway  company  may  sell  or 


City  of  London  v.  Mayor,  etc.,  [1901] 
1  Ch.  602. 

1  Adamson  v.  Nassau  Elec.  R.  R.,  89 
Hun,  261  (1895). 

2  state  V.  Milwaukee,  etc.  Co.,  116 
N.  W.  Rep.  900  (Wis.  1908). 

3  Kittlnger  v.  Buffalo,  etc.  Co.,  160 
N.  Y.  377,  386  (1899).  Cf.  Wenk  v. 
City  of  New  York,  171  N.  Y.  607 
(1902).  The  motives  of  the  common 
raise  the  objection  to  a  street-railway 
franchise  cannot  be  inquired  into  by 
the  court.  Wood  v.  City  of  Seattle,  23 
Wash.  1  (1900).  Only  the  state  can 
raise  the  objection  to  a  street-railway 
franchise  that  the  statutory  notice  of 
the  application  therefor  was  not  pub- 
lished and  that  it  was  not  referred 
to  a  committee,  as  required  by  the 
city  charter,  and  that  it  was  obtained 
by  bribery.  Linden,  etc.  Co.  v.  Milwau- 
kee, €tc  Co..  83  N.  W.  Rep.  851  (Wis. 
19O0).  The  court  has  no  power  to 
restrain  municipal  authorities  from 
granting  a  street-railway  franchise, 
even  though  their  motives  are  at- 
tacked, where  the  statutes  give  to  them 
that  power  State  v.  Superior  Court, 
etc.,  81  N.  W.  Rep.  1046  (Wis.  1900). 
A  taxpayer  cannot  enjoin  a  common 
council  from  granting  a  street-rail- 
way franchise  unless  it  amounts  to 
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a  squandering  of  the  property  of  the 
city  which  will  result  in  increased 
taxation.  Neither  can  an  abutting 
property  owner  maintain  such  a  suit, 
inasmuch  as  an  electric  street  rail- 
way is  not  an  additional  burden  on 
the  street,  unless  access  to  abutting 
property  is  interfered  with,  even 
though  a  charter  authorized  the  carry- 
ing of  freight  as  well  as  passengers. 
Linden,  etc.  Co.  v.  Milwaukee,  etc. 
Co.,  83  N.  W.  Rep.  851  (Wis.  1900). 
See  also  note  3,  p.  3431  and  §  931 
infra. 

i  Clark  i:  Interstate,  etc.  Co.,  72 
Neb    883   (1904). 

B  Sussman  v.  Porter,  137  Fed.  Rep. 
161   (1905). 

6  State  i\  Laclede  Gaslight  Co.,  102 
Mo.  472  (1890);  Detroit,  etc.  Ry.  v. 
Detroit,  64  Fed.  Rep.  628  (1894) ;  s.  c, 
184  TJ.  S.  368.  A  common  council 
may  renew  a  street  railway  com- 
pany's right  to  use  the  streets,  even 
though  the  old  right  has  not  yet  ex- 
pired, and  even  though  the  statutes 
only  authorize  the  common  council 
to  grant  a  renewal  upon  the  expira- 
tion of  the  old  grant.  State  v.  East 
Cleveland,  etc.  Ry.,  6  Ohio  C.  C.  318 
(aff'd  by  Sup.  Ct.  1892). 
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mortgage  its  property  is  discussed  elsewhere.^  Two  street  railways 
cannot  be  consolidated  unless  tiie  statutes  allow  it.  Notes  given 
for  stock  purchased  for  that  purpose  only  cannot  be  enforced.^  A 
court  has  no  power  as  against  the  dissent  of  minority  stockholders  and 
bondholders,  however  small  their  holdings,  to  reorganize  the  company 
by  authorizing  the  receivers  to  lease  the  property  for  a  long  period 
of  time  and  allow  the  lessee  to  place  a  large  mortgage  on  the  property, 
even  though  the  proceeds  of  the  mortgage  are  to  be  used  for  re- 
building the  property,  especially  where  the  rebuilding  is  not  subject 
to  the  orders  of  the  court  or  the  wishes  of  the  security  holders.^  Even 
though  one  street  railway  is  consolidated  with  another,  yet  the  right 
of  the  former  to  lay  its  tracks  on  a  certain  street  continues.*  The 
mechanics'  lien  law  of  Ohio  is  applicable  to  street  railways.^  Under 
the  statutes  of  Washington  a  marshal  or  sheriff  cannot  take  posses- 
sion of  a  cable  road  upon  which  he  has  levied.®  Even  though  a  rail- 
road acquires  its  right  of  way  from  a  mortgagor  and  the  mortgage 
is  afterwards  foreclosed,  yet  the  purchaser  at  such  foreclosure  sale 

1  See  §§  892-896,  and  note  1,  p.  3438.  with  different  franchises,  some  of 
Even  though  an  electric-light  com-  which  have  lapsed  and  there  is  dan- 
pany  has  no  power  to  assign  its  fran-  ger  that  the  entire  property  will  be 
chise  to  construct  and  operate  its  lost  if  the  offer  of  the  city  to  grant 
plant,  yet  if  It  does  assign  it  to  an  a  new  franchise  on  certain  terms  is 
individual  and  he  then  assigns  it  to  not  accepted.  Merchants',  etc.  Oo.  v. 
a  corporation,  and  the  latter  is  al-  Chicago  Rys.,  158  Fed.  Rep.  923 
lowed  by  the  municipality  to  com-  (1907),  rev'g  Guaranty  T.  Co.  v.  Chl- 
plete  and  operate  the  plant,  the  as-  cago  Union  Traction  Co.,  158  Fed. 
signment  is  legal,  and,  moreover,  no  Rep.  913  (1907).  Thereupon  thetrus- 
one  can  raise  a  question  as  to  its  tees  in  their  foreclosure  suit  applied 
legality,  except  the  municipality  it-'  for  decrees  of  foreclosure  and  peti- 
self.  Matter  of  Long  Acre,  etc.  Co.,  tioned  the  court  In  the  meantime  to 
117  N.  Y.  App.  Div.  80  (1907);  aff'd,  have  the  oomjjany  operated  by  the  re- 
188  N.  Y.  370  (1907).  In  Pemisyl-  organized  company,  and  the  court  so 
vania,  although  the  statute  authorizes  ordered.  Guaranty  Trust  Co.  v.  Chi- 
a  sale  of  all  the  property,  real,  per-  cago  Union  Traction  Co.,  158  Fed. 
sonal  and  mixed,  and  also  the  fran-  Rep.  1015  (1908). 

chises  and  rights  of  corporations  by  4  Kent  v.   Common   Council,   94  N. 

execution  sale,  yet  such  a  sale  does  Y.  App.  Div.  522  (1904),  holding  also 

not  pass  title  to  a  claim  of  a  mining  that  an   obligation  of   a  street  rail- 

oorporation  for  damages  In  tort.     In'-  way  company  to  complete  its  line,  as 

ternational,   etc.   Co.   v.   Pennsylvania  specified    in    the    charter,    continues, 

R.  R.,  152  Fed.  Rep.  551  (1907);  s.  c,  even  though  it  consolidates  with  an- 

152  Fed.  Rep.  554.  other  company. 

2  Tompkins  v.  Oompton,  93  6a.  520  6  New  England  Eng.  Co.  v.  Oak- 
(1893).  wood  St.  Ry.,  75  Fed.  Rep.  162  (1896). 

3  The  court  has  no  such  power,  even  Cf.  §  859,  supra. 

though  the  system  is  made  up  of  a  e  Front  St.  Cable  Ry.  v.  Drake,  65 
great  many  different  street  railways    Fed.  Rep.  539  (1895). 
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does  not  acquire  title  to  the  rails,  ties,  fish  plates,  etc.,  constituting  a 
railroad.-' 

Where  the  power  to  sell  or  mortgage  exists,  a  sale  or  mortgage 
of  the  property  and  franchises  of  a  street  railway  company  carries 
with  it  the  right  to  operate  the  railway  and  to  use  the  streets  for 
that  purpose  to  the  same  extent  that  the  company  might  have  con- 
tinued to  use  them,  even  though  the  purchaser  is  an  individual.^  In 
England  there  can  be  no  foreclosure  of  a  street-railway  mortgage, 
the  court  holding  that  the  mortgage  can  cover  only  the  "under- 
taking," i.  e.,  the  right  to  continue  the  business  and  take  the  profits, 
and  that  consequently  there  can  be  no  foreclosure  of  the  corpus 
of  the  property.  This  is  the  established  policy  of  England,  not 
only  as  to  street  railways,  but  as  to  steam  railroads  and  water- 
works.^ 

§  914.  The  rights  of  owners  of  property  adjoining  a  street  rail- 
road —  Turnpikes  —  Telephone  lines  —  Consents  of  property  own- 
ers—Who may  complain  of  an  unauthorized  road. — The  rule  is 


1  Skinner  v.  Ft  Wayne,  etc.  R.  R., 
99  Fed.  Rep.  465  (1900). 

2  In  New  Orleans,  etc.  R.  R.  v.  Dela- 
more,  114  U.  S.  501  (1884),  it  was 
contended  that,  upon  the  adjudica- 
tion that  a  street  railway  company 
was  bankrupt,  "the  right  of  way  and 
the  franchise  to  build  and  use  a  rail- 
road thereon  reverted  to  the  city  of 
New  Orleans."  The  court  held  that. 
Inasmuch  as  the  company  had  power 
to  mortgage  its  franchise,  this  fran- 
chise could  be  sold  at  a  bankrupt  sale, 
and  the  right  to  operate  the  road 
passed  to  the  purchaser.  The  court 
held  also  that  the  right  of  way  could 
not  be  affected  by  an  ordinance  of  the 
city  granting  to  another  company  the 
right  to  use  the  same  streets.  A  sale 
of  the  alleged  right  of  the  latter  com- 
pany on  an  execution  may  be  en- 
joined. At  a  bankrupt  sale  the  right 
of  way  may  be  purchased  by  an  in- 
dividual. On  an  execution  sale  of  a 
street-railroad  franchise,  as  author- 
ized by  statute,  an  individual  may 
purchase  and  then  operate  the  road. 
"There  is  no  more  difBculty  in  allow- 
ing individuals  to  exercise  these  pow- 
ers than  corporations,  and  the  use  of 
them  for  a  brief  period  In  no  way 


interferes  with  the  protection  of  the 
franchise  in  perpetuity.  There  might 
be  difficulties  In  managing  larger  en- 
terprises, and  different  rules  have 
been  applied  to  them.  But  there  are 
no  difficulties  In  the  way  of  private 
management  of  a  street  railway,  and 
there  is  no  reason  why  the  statute, 
which  by  its  language  includes  them, 
should  be  made  to  exclude  them." 
New  Orleans,  etc.  R.  R.  v.  Delamore, 
114  U.  S.  501  (1884);  McKee  r.  Grand 
Rapids,  etc.  Ry.,  41  Mich.  274  (1879). 
Where  a  city  grants  to  a  railroad  a 
right  of  way  through  certain  streets, 
the  railroad  under  its  general  power 
to  sell  its  property  may  sell  with 
that  property  the  right  of  way. 
Quincy  v.  Chicago,  etc.  R.  R.,  94  111. 
537  (1880).    See  also  §  790,  supra. 

3  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  236,  ap- 
plying to  street  railways  the  cases  of 
Gardner  v.  London,  etc.  Ry.,  L.  R. 
2  Ch.  App.  201  (1867);  Blaker  v. 
Herts  Waterworks  Co.,  L.  R.  41  Ch. 
D.  399  (1889),  and  overruling  Bart- 
lett  V.  West,  etc.  Tramways  Co., 
[1894]  2  Ch.  286.  See  also  §§833, 
889,  supra. 
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well  settled  that  the  owner  of  property  fronting  on  a  street,  even 
though  he  owns  the  fee  of  the  land  to  the  center  of  the  street,  can- 
not prevent  a  duly-authorized  horse  railroad  being  constructed  on 
the  street,  and  cannot  collect  damages  for  thfe  use  of  the  street  or 
for  injury  done  to  his  property  by  the  building  of  the  railroad,  nor 

can  he  enjoin  the  construction  of  the  road.-^ 

1  Barney  v.  Keokuk,  94  U.  S.  324  the  court  said:  "It  cannot  be  doubted 

(1876).    An  adjoining  property  owner  at  this  day  that  the  legislature  of 

cannot  enjoin  the  construction  of  a  Pennsylvania  has  the  power  to  au- 

horse  railroad  that  has  been  duly  au-  thorize    the    incorporation    of    com- 

thorized   by  the  legislature.     Hinch-  panies  with  power  to  build  and  ope- 

man  v.  Paterson  H.  R.  R.,  17  N.  J.  rate   railways    with   horses   over  the 

Eq.  75    (1864).     A  street  horse  rail-  streets   of   cities,   with  the  authority 

road  duly  authorized  by  law  cannot  and  consent  of  the  authorities  of  said 

be  enjoined  by  property  owners.    Van  cities,    as   provided    by   section   9    of 

Home  V.  Newark  Pass.  Ry.,  48  N.  ^.  article   17   of   the   constitution.     And 

Bq.  332    (1891).     A  street  railway  is  it  Is   too  late  to   say  that  such  use 

legal  although  there  remain  only  nine  and  occupation  of  the  streets  impose 

feet  on  each  side   of  the   track  for  such  an  additional  burden  or  servi- 

vehicles.     Where  a  city  is  given  au-  tude  thereon  as  renders  it  necessary 

thority   to   authorize   street  railways  to  provide  for  compensation  therefor 

and  does  so,   quo  warranto  does  not  to   the  owners  of  abutting  property. 

lie   on   behalf   of   the    state   on   the  The    legislature    may    authorize    the 

ground  that  the  street  was  too  narrow  city  authorities  to  permit  street  rail- 

for  a  street  railway.    People  v.  Port  ways  to  lay  down  tracks  without  the 

"Wayne,  etc.  Ry.,  92  Mich.  522  (1892).  consent  of  adjoining  proprietors,  and 

A  cable  street  railroad   Is  not   such  without  compensation  in  damages  to 

an  additional  servitude  on  the  street  the    owners    of   the   soil   over   which 

as  to  entitle  abutting  owners  to  en-  the  highway   Is  located.     "The  fran- 

join   Its   construction   until   they   are  chlse  granted  to  a  street  railway  cor- 

paia  damages.     They  may  join  in  a  poratlon  is  not  the  grant  of  a  right 

bill  for  injunction,  but  the  Injunction  to  appropriate  without  compensation 

will  not  lie  on  the  above  ground  nor  an  additional  easement  in  the  soil  of 

on  the  ground  that  the  company  was  the  street.     Nor  can  such  use  of  the 

not    authorized    to    make    a    certain  streets,  under  proper  restrictions,  be 

lease  of  property.    Rafferty  v.  Central  considered    as   the    imposition  of   an 

Traction  C!o.,  147  Pa.  St.  579    (1892),  additional  servitude  upon  the  land  of 

the     court     saying:      "Whether     the  the    owner.      The    peculiar   privilege 

motive  power  of  the  cars  be  horses,  given  is  the  right,  not  to  acquire  land 

electricity,    or     a    submerged     cable  or  an  easement  in  land,  but  only  the 

makes  no   difference  in  the  use,  and  right,   so  long   as   permitted   by  cer- 

no  one  of  these  modes  of  use  confers  tain    municipal    authorities,    to    lay 

any  right  of  action  upon  the  abutting  tracks    in    streets    already    appropri- 

owner,"  even  though  nearly  the  whole  ated  to  the  uses  of  public  travel  for 

street  is  covered.     An  abutting  prop-  the     purpose     of     facilitating     such 

erty  owner  cannot  enjoin  the  use  of  travel;  to  modify  the  public  use,  and 

the    trolley    system    where    such    use  change   to    some    extent   the    law   of 

has  been  regularly  authorized  by  the  the  road."    Atty.  Gen.  r.  Metropolitan 

state.     Koch   v.   North   Ave.   Ry.,    75  R.  R.,  125  Mass.  515  (1878).    The  au- 

Md.     222     (1892).       In    Lockhart    v.  thority  to  lay  and  use  a  horse  rail- 

Cralg  St.  Ry.,  139  Pa.  St.  419  (1891),  road  track  in  a  public  street  is  not 
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In  New  York  a  different  rule  prevails,  and  damages  must  be  paid 
if  the  property  owner  owns  to  the  center  of  the  street,  even  though 
the  road  is  a  street  railroad  operated  by  horses.^     In  Wisconsin  a 


a  new  servitude  imposed  upon  the 
land  for  which,  the  owners  of  the  fee 
are  entitled  to  compensation,  but  is 
a  part  of  the  public  use  to  which  the 
land  was  originally  subjected  when 
taken  for  a  highway.  Elliott  v.  Fair 
Haven,  etc.  R.  R.,  32  Conn.  579 
(1860).  Judge  Cooley,  in  a  dictum 
in  Grand  Rapids,  etc.  R.  R.  v.  Heisel, 
38  Mich.  62,  66  (1878),  said  that  a 
street  railway  may  be  authorized 
without  compensation  being  paid  to 
adjacent  property  owners.  The  lay- 
ing down  of  rails  and  the  running 
of  cars  by  a  street  railway  "is  not 
the  appropriation  of  the  street  to  a 
new  use,  requiring  compensation  to 
be  made  therefor  to  an  adjacent  prop- 
erty owner,  unless  he  suffers  some 
private  and  peculiar  injury  by  being 
deprived  of  that  free  access  to  his 
premises  which  otherwise  he  would 
continue  to  have  and  enjoy."  The 
fact  that  the  adjoining  owner  cannot 
back  his  wagons  up  against  the  curb 
in  order  to  unload  goods  is  not  such 
an  injury.  Hobart  v.  Milwaukee,  etc. 
R.  R.,  27  Wis.  194  (1870).  A  horse- 
car  track  is  not  an  additional  servi- 
tude on  the  street,  and  an  adjoining 
owner  cannot  enjoin  its  construction 
until  he  is  paid  damages.  Hiss  v. 
Baltimore,  etc.  Ry.,  52  Md.  242 
(1879).  An  adjacent  property  owner 
cannot  collect  damages  by  reason  of 
the  fact  that  a  switch,  turnout,  and 
sidetrack  are  constructed  ini  front  of 
his  premises,  preventing  a  carriage 
from  standing  in  front  thereof.  Car- 
son V.  Central  R.  R.,  35  Cal.  325 
(1868).  An  adjoining  property  owner 
cannot  enjoin  a  street  railway  com- 
pany from  constructing  a  road  on  the 
street,  on  the  ground  that  the  com- 
pany has  no  right  to  do  so  on  that 
particular  street.  The  state  alone  can 
complain.  It  was  conceded  that  the 
city  had  power  to  grant  the  right  and 


the  company  had  power  to  take  it. 
Hovelman  v.  Kansas  City  Horse  R.  R., 
79  Mo.  632  (1883).  The  adjoining 
owners  are  entitled  to  compensation 
where  a  street  railway  is  built,  not 
in  the  center  of  the  street,  but  next 
to  the  curb.  Cincinnati,  etc.  St.  Ry. 
i;.  Cumminsville,  14  Ohio  St.  523 
(1863).  A  street  railway  is  not  a 
new  burden  entitling  adjacent  own- 
ers to  oompeneation.  Ransom  v.  Citi- 
zens' Ry.,  104  Mo.  375  (1891). 

1  In  New  York  the  courts  still  up- 
hold the  rule  that  any  kind  of  street 
railway  is  an  additional  burden  upon 
the  street,  where  the  fee  is  owned 
by  the  abutting  property  owner,  al- 
though a  strong  minority  report  dis- 
sented on  the  ground  that  the  orig- 
inal decisions  in  New  York  to  that 
effect  should  be  overruled.  The  court 
held  also  that  the  court  below  had 
discretionary  power  to  refuse  an  in- 
junction, provided  the  railroad  would 
pay  the  ascertained  damages,  or  the 
court  might  grant  an  injunction,  leav- 
ing the  company  to  resort  to  condem- 
nation proceedings.  Peck  v.  Schenec- 
tady Ry.,  170  N.  Y.  298  (1902). 
Neither  a  steam  railroad  nor  a  street 
railway  is  liable  to  abutting  property 
owners  for  the  use  of  the  street  where 
the  fee  of  the  street  belongs  to  the 
city.  Dolan  v.  N.  Y.  etc.  R.  R.,  74 
N.  Y.  App.  Div.  434  (1902).  An  abut- 
ting property  owner  owning  the  fee 
to  the  center  of  the  street  may  en- 
join the  construction  of  an  electric 
street  railway  upon  the  street  before 
the  right  is  condemned.  Peck  v.  Sche- 
nectady Ry.  Co.,  67  N.  Y.  App.  Div. 
359  (1901).  An  abutting  property 
owner  who  does  not  own  the  fee  to 
the  street  cannot  enjoin  the  construc- 
tion of  a  oonduit  in  the  street,  no 
substantial  damage  being  shown. 
Castle  r.  Bell,  etc.  Co.,  30  N.  Y.  Misc. 
Rep.   38    (1899).     The  building  and 
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street  railway  is  an  additional  burden  upon  the  street  if  the  abutting 
property  owner  owns  the  fee.'' 

Where  a  railroad  in  the  street  is  legally  authorized  and  operated 

by  steam  the  adjacent  property  owner  is  entitled  to  damages,  but 
not  to  an  injunction.^     If  a  land-owner,  knowing  that  a  railroad 

running  of  a  street  railway  in  New  street.  Fobes  v.  Borne,  etc.  E.  R., 
York  state  is  held  to  be  an  imposition  121  N.  Y.  505  (1890).  The  owner  of 
of  an  additional  burden  on  the  land  property  may  recover  damages  for  a 
of  the  adjoining  proprietor,  who  owns  nuisance  ca/used  by  a  steam  railroad 
the  fee  to  the  middle  of  the  street,  in  the  street.  Hussner  v.  Brooklyn, 
for  which  compensation  must  be  etc.  R.  R.,  114  N.  Y.  433  (1889).  As 
made.  Craig  v.  Rochester,  etc.  R.  R.,  to  elevated  roads,  see  the  leading  case 
39  N.  Y.  404  (1868).  An  abutting  of  Story  v.  New  York  El.  R.  R.,  90 
property  owner  who  does  not  own  N.  Y.  122  (1882);  Uline  j;.  New  York, 
the  fee  to  the  middle  of  the  street  etc.  R.  R.,  101  N.  Y.  98  (1886);  Lahr 
cannot  collect  damages.  Case  v.  v.  Metropolitan,  etc.  Ry.,  104  N.  Y. 
Cayuga  County,  88  Hun,  59  (1895).  268  (1887).  As  to  damages  for  the 
In  New  York  no  compensation  need  construction  of  poles  on  highways  in 
be  paid  to  the  adjacent  property  New  York  state,  see  §  933,  infra,  rela- 
owner  where  the  fee  to  the  street  is  tive  to  telegraph  poles, 
in  the  city.  People  v.  Kerr,  27  N.  Y.  i  Lange  v.  La  Crosse,  etc.  Ry.,  118 
188  (1863).  In  New  York,  where  the  "Wis.  558  (1903).  An  electric  street 
fee  to  the  streets  is  In  the  city,  a  railway  connecting  two  cities,  by  pass- 
street  railway  is  not  liable  in  dam-  ing  through  an  intermediate  city,  is 
ages  to  the  adjacent  property  owners,  an  additional  burden  on  the  streets 
nor  can  such  owners  enjoin  the  con-  of  the  latter.  Younkin  v.  Milwaukee, 
struction  of  the  road  which  has  been  etc.  Co.,  120  Wis.  477  (1904). 
duly  authorized  by  the  city  and  state.  2  Where  a  steam  railroad  company 
Kellinger  v.  Forty-second,  etc.  R.  R.,  has  authority  to  lay  its  tracks  and 
50  N.  Y.  206  (1872).  In  New  York  operate  its  road  on  a  public  street, 
there  are  two  classes  of  cases  in  re-  an  injunction  will  not  lie  against  such 
gard  to  street  railroads  and  adjoining  construction  and  operation  at  the 
property  owners.  In  Reining  v.  New  instance  of  an  abutting  property 
York,  etc.  R.  R.,  128  N.  Y.  157,  163  owner.  The  remedy  is  at  law  for 
(1891),  the  court  said  as  to  these  damages.  The  court  said:  "A  court 
classes  of  cases:  "These  latter  cases,  of  equity  must  be  satisfied  that  the 
as  will  be  observed,  decide  that  .  threatened  damage  is  substantial,  and 
neither  a  horse  nor  steam  railroad  the  remedy  at  law  in  fact  inadequate, 
can  be  authorized  In  streets  the  fee  before  restraint  will  be  laid  upon  the 
of  which  is  in  the  adjacent  owner,  progress  of  a  public  work.  And  if 
without  his  consent,  while  the  former  the  case  made  discloses  only  a  legal 
cases  hold  that,  where  the  fee  is  in  right  to  recover  damages  rather  than 
the  municipality,  horse  railroads  may  to  demand  compensation,  the  court 
be  authorized  against  the  will  of  the  will  decline  to  interfere."  Osborne 
abutting  owner  and  without  making  t;.  Missouri,  etc.  Ry.,  147  U.  S.  248 
compensation.  The  distinction  is  (1893).  As  to  the  measure  of  dam- 
made  to  rest  on  the  location  of  the  ages  to  an  abutting  property  owner 
fee."  An  owner  of  property  cannot  for  a  steam  railroad  built  in  the  street 
recover  damages  from  a  steam  rail-  and  as  to  the  statute  of  limitations, 
road  running  through  the  street,  see  Kuhl  v.  Chicago,  etc.  Ry.,  101  Wis. 
where  he  does  not  own  the  fee  of  the  42    (1898).      An    abutting    property 
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company  has  entered  upon  his  land,  and  is  engaged  in  construct- 
ing its  road  without  having  complied  with  a  statute  requiring  either 
payment  by  agreement  or  proceedings  to  condemn,  remains  inactive, 
and  permits  the  company  to  go  on  and  expend  large  sums  in  the  work, 

owner  cannot  enjoin  the  construction     (1894).    Wliere  a  horse  railroad  uses 
of  an  elevated  railroad  in  the  street,    steam  as  a  motive  power,   especially 
His  remedy  is  at  law.    Doan«  v.  Lake    without   legal    authority,    the   adjoin- 
Street  El.  R.  R.,  165  111.  510   (1896);     ing    owners    may    recover    damages. 
Stewart  v.   Chicago  (General    St.  Ry.,    Hussner  v.  Brooklyn,  etc.  R.  R.,  114 
166    111.    61    (1897).      In    Illinois    an    N.  Y.   433    (1889).     A  street   railway 
abutting  property  owner  cannot  have    operated  by  steam  and  carrying  pas- 
an  injunction  against  an  elevated  rail-    sengers  is  not  am  additional  servitude 
road    in    the    street.      Lobenstine    v.    on    the    street    unless    it    practically 
Union   Elev.   R.   R.,    80    Fed.   Rep.    9    monopolizes  and  substantially  impairs 
(1897).      Injunction    against    an    ele-    the   use  of  the  street.     An   ordinary 
vated  railroad  will  not  lie  at  the  in-    steam    railroad    does   practically   mo- 
stance  of   an  abutting   owner   where    nopolize  the  street.   The  fact  that  out- 
the  fee  to  the  railroad  is  in  the  city,    side  of  the  city  the  railway   carries 
Blodgett   i\   Northwestern   El.   R.   R.,    freight    is    immaterial.      Where    one 
80   Fed.    Rep.    601    (1897).      In   Ken-    street  railway  company  has  leased  a 
tucky    an    abutting    property    owner    part  of  its  lines  to  another  company, 
cannot   enjoin    a    steam    railroad    on    and    the   latter   is   in    possession,   an 
the   street,    inasmuch    as    it    is    not    adjoining  property  owner  objecting  to 
an  additional  easement.     Dulaney  v.    the  use  of  steam  on  the  road  cannot 
Louisville,    etc.   R.    R.,    100    Ky.    628    taise  the  objection  that  such  lease  is 
(1897).     In  Connecticut  an  abutting    ultra   vires.     Newell   v.   Minneapolis, 
property  owner  may  enjoin  the  con-    etc.  Ry.,  35  Minn.  112  (1886).    A  road 
struction  of  a  steam  railroad  on  the    built  through  a  street,   not  to  carry 
street.    Imlay  i\  Union  Branch  R.  R.,    freight  or  passengers,  but  to  transfer 
26  Conn.  249   (1857).     If  the  railroad    cars    from    one   railroad    to    another, 
in  the  street  destroys  access  to  abut-    imposes    an    additional    easement    on 
ting   property,    damages   may   be   re-    the  street,  and  an  injunction  will  is- 
covered.     Evans  v.  Chicago,  etc.  Ry.,    sue  unless  the  company  institute  con- 
86  Wis.  597   (1893).     Where  a  steam    demnation  proceedings.    Carli  v.  Still- 
railroad  in  a  street  cuts  off  access  to    water,  etc.  Co.,  28  Minn.  373    (1881). 
abutting  property,   damages  may  be    An  elevated  railroad  is  a  new  use  of 
recovered   for   depreciation   in   value,    the  street,   for  which  abutting  prop- 
Atchison,   etc.  R.  R.  v.  Davidson,   52    erty  owners  are  entitled  to  damages. 
Kan.  739  (1894).    Where  a  steam  rail-    Koch  v.  North  Ave.  Ry.,  75  Md.   222 
road  is  constructed  in  the  street,  an     (1892).      A    street    railroad     differs 
abutting  property  owner  may  collect    from  a  railroad  for  general  trafBc  in 
damages  whether  he  owns  the  fee  or    the  use  and  not  in  the  motive  power, 
not.    White  v.  Northwestern,  etc.  R.    A  railroad  propelled   by  steam   may 
R.,  113  N.  C.  610  (1893).    A  city  can-    still  be  a  street  railroad  and  impose 
not  authorize  a  steam  railroad  to  take    no  additional  servitude  on  the  streets, 
up  the  whole  of  a  street.     Lockwood    and    may    be    authorized    by    a    mu- 
V.  Wabash  R.  R.,  122  Mo.  86   (1894).    nicipality   under   its   cnarter   powers. 
An  abutting  property  owner  may  re-    Williams  v.   City,   etc.   Ry.,   41   Fed. 
cover  for  smoke,  etc.,  due  to  a  steam    Rep.   556    (1890).     Where  the  street 
railroad    in    the    street.      Henderson    railway   may,   when   duly  authorized 
Belt  R.  R.  V.   Dechamp,  95  Ky.   219    so  to  do,  lower  the  grade  of  its  tracks, 
(215)  3425 
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he  is  estopped  from  maintaining  ejectment,  and  will  be  regarded  as 
having  acquiesced  therein,  and  will  be  restricted  to  a  suit  for  dam- 
ages.-' Laches  is  a  bar  to  an  injunction  by  a  property  owner  against 
the  construction  of  a  street  railway.^  An  abutting  property  owner, 
however,  is  not  guilty  of  laches  in  applying  for  an  injunction  against 
the  construction  of  a  road  on  a  street  merely  because  he  waits  until 
the  construction  is  begun.  Nevertheless,  the  injunction  affects  only 
that  portion  of  the  road  which  is  in  front  of  his  premises.*  Where 
an  elevated  railroad  is  constructed  in  a  street  under  legislative  author- 
ity, but  without  paying  damages  to  which  abutting  property  owners 
are  entitled,  the  court,  if  the  company  might  condemn  the  right  of 
way,  may  decree  that  an  injunction  shall  issue  against  its  operation, 
but  only  in  case  specified  damages  are  not  paid  within  a  specified 
time.* 

A  street  railroad  operated  by  the  overhead  electric  system  does 
not  entitle  the  adjacent  property  owners,  as  owners  of  the  fee  of 
the  street,  either  to  damages  at  law  or  an  injunction  in  equity,'  ex- 
cepting in  ISTew  York,  as  stated  above. 


an  adjoining  property  owner  cannot 
eomplain.  The  fact  that  the  company 
may  and  intends  to  use  steam  as  a 
motor  does  not  change  the  rule. 
Briggs  V.  Horse  R.  R.,  79  Me.  363 
(1887).  An  adjacent  property  owner 
cannot  enjoin  a  street  railway  com- 
pany on  the  ground  that  its  charter 
is  invalid,  unless  his  property  rights 
are  affected.  Nichols  v.  Ann  Arbor, 
etc.  Ry.,  87  Mich.  361  (1891).  Con- 
cerning the  statute  in  Wisconsin  rela- 
tive to  damages  to  abutting  property 
owners,  see  Sinnott  v.  Chicago,  etc. 
Ry.,  81  "Wis.  95  (1892).  As  to  com- 
pensation to  adjacent  property  own- 
ers where  a  railroad  runs  through 
a  street,  see  Dillon,  Mun.  Corp.  (3d 
ed.),  §725.  A  railroad  occupying  a 
street  with  the  consent  of  the  muni- 
cipality is  nevertheless  liable  to  ad- 
jacent property  owners.  Denver,  etc. 
Ry.  V.  Bourne,  11  Colo.  59  (1888). 
That  a  railroad  operated  in  a  street 
maj  be  a  nuisance,  see  Thompson  v. 
Pennsylvania  R.  R.,  14  Atl.  Rep.  897 
(N.  J.  1888) ;  aff'd,  19  Atl.  Bep.  622. 
In  general,  see  also  Daly  v.  Georgia, 
etc.  R.  R.,  80  Ga.  793  (1888).  In- 
junction does  not   lie   to  restrain   a 


railroad  company  from  laying  its 
track  in  the  street.  New  Albany,  etc. 
R.  R.  V.  O'Daily,  12  Ind.  551   (1859). 

1  See  §§  905,  933  and  p.  3431. 

2  Hinmershitz  v.  United,  etc.  Co.,  206 
Pa.  St.  91   (1903). 

3  Beekman  v.  Third  Avenue  R.  R., 
13  N.  Y.  App.  Div.  279  (1897);  aff'd, 
153  N.  Y.  144  (1897). 

4  Pappenheim  v.  Metropolitan  Blev. 
R.  R.,  128  N.  Y.  436  (1891).  Compen- 
sation need  not  be  paid  to  adjacent 
property  owners  before  an  elevated 
road  is  built  in  the  streets.  Garrett 
V.  Lake  Roland  El.  Ry.,  79  Md.  277 
(1894). 

5NageI  V.  Lindell  Ry.,  167  Mo.  89 
(1902);  Bhret  v.  Camden,  etc.  R.  R., 
47  Atl.  Rep.  562  (N.  J.  1900);  South- 
ern Ry.  V.  Atlanta,  etc.  Co.,  Ill  Ga. 
679  (1900);  Ranken  v.  St.  Louis,  etc. 
Ry.,  98  Fed.  Rep.  479  (1899);  Birm- 
ingham T.  Co.  V.  Birmingham  Ry.  etc. 
Co.,  119  Ala.  137  (1898);  La  Crosse, 
etc.  Ry.  V.  Higbee,  107  Wis.  389 
(1900) ;  Anthony,  etc.  Co.  v.  West  Jer- 
sey R.  R.,  57  N.  J.  Eq.  607  (1898); 
Ruckert  v.  Grand,  etc.  Ry.,  163  Mo. 
260  (1901);  Howe  v.  West  End  St 
Ry„  167  Mass.  46  (1896);  Canastota, 
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In  Pennsylvania,  however,  the  important  conclusion  has  been 
reached  that  an  electric  street  railway  is  an  additional  easement 
on  a  country  highway,  and,  if  not  already  completed,  may  be  en- 
joined by  abutting  property  owners,  unless  the  statutes  authorize 
condemnation,  and  condemnation  has  been  had.  If  the  roadr  has 
been  completed,  then  damages  at  law  is  the  remedy,^  An  electric 
road  for  the  transportation  of  merchandise,  baggage,  mail,  and  ex- 
press matter,  as  well  as  passengers,  may  be  an  additional  burden  on 


etc.   Co.   V.    Newington,   etc.    Co.,    69 
C!onn.  146   (1897);  Roebling  v.  Tren- 
ton, etc.  R.  R.,  58  N.  J.  L.  666  (1896) ; 
Paterson  Ry.  v.  Grundy,  51  N.  J.  Eq. 
213    (1893);    Simmons    v.    Toledo,    8 
Ohio  Cir.   Ct.   Rep.   539    (1894),   aff'd 
June,  1894;   Placke  v.  Union,  etc.  R. 
R.,  140  Mo.  634   (1897);   Reid  v.  Nor- 
folk,  etc.  R.  R.,  94  Va.  117    (1896); 
Taylor  v.  Portsmouth,  etc.,  91  Me.  193 
(1898);    Philadelphia,   etc.   R.   R.   v. 
Wilmington,  etc.  Ry.,  38  Atl.  Rep.  1067 
(Del.   1897);    Liockhart  v.    Craig   St. 
Ry.,  139  Pa.  St.  419   (1891);  Taggart 
V.    Newport    St.    Ry.,    16    R.    I.    668 
(1890);   RafEerty  v.  Central  Traction 
Co.,   147  Pa.   St.  579    (1892);    Halsey 
V.  Raipid   Transit   Ry.,   47    N.   J.   Eq. 
380  (1890);  Detroit  City  Ry.  v.  Mills, 
85  Mich.  634    (1891);   Koch  r.  North 
Ave.  Ry.,  75  Md.  222  (1892) ;  Williams 
V.  City  Electric  St.  Ry.,  41  Fed.  Rep. 
556  (1890) ;  Gaus,  etc.  Co.  v.  St.  Louis, 
etc.  Ry.,  113  Mo.  308  (1892) ;  Osborne 
V.  Missouri  Pac.   Ry.,   147   U.   S.   248 
(1893);    Booth,   Street  Railway  Law, 
§  83,  citing  many  oases.     An  electric 
railway  is  no  additional  burden  on 
the  street.     Montclair,  etc.  v.  North 
Jersey,  etc.  Ry.,  70  N.  J.  L.  229  (1904). 
An  abutting  property   owner  cannot 
collect    damages    from    an     electric 
street  railway,  even  though  in  connec- 
tion with  its  construction  the  grade 
of  the  street  is  lowered.     Auston  v. 
Detroit,     etc.     Ry.,     134     Mich.     149 
(1903).     An  electric  railway  is  not 
an  additional  servitude  on  a  highway 
and  if  fences  interfere  with  the  use 
of   the   franchise,    they   may   be   re- 
moved.    Georgetown,  etc.  Co.  v.  Mul- 
holland,  76  S.  W.  Rep.  148  (Ky.  1903). 


1  Pennsylvania  R.  R.  v.  Montgom- 
ery, etc.  Ry.,  167  Pa.  St.  62  (1895); 
Dempster  v.  United  Traction  Co.,  54 
Atl.  Rep.  501  (Pa.  1903).  No  injunc- 
tion will  be  granted  against  a  street 
railway  after  it  has  been  in  operation 
for  two  years.  Heilman  v.  Lebanon, 
etc.  Ry.,  180  Pa.  St.  627  (1897),  afl'g 
175  Pa.  St.  188  (1896).  A  property 
owner  in  the  country  may  enjoin  the 
construction  of  a  street  railway  on 
the  street  in  front  of  his  premises 
where  he  owns  the  fee.  North  Penn- 
sylvania R.  R.  V.  Inland,  etc.  Co.,  205 
Pa.  St.  579  (1903).  In  Jaynes  v. 
Omaha  St.  Ry.,  53  Neb.  631  (1898), 
the  court  held  that  even  though  an 
electric  street  railway  might  not  be 
an  additional  burden  upon  the  street, 
yet  that  an  abutting  property  owner 
might  be  entitled  to  damages  for  tho 
depreciation  in  the  value  of  his  prop- 
erty by  reason  of  such  sitreet  railway 
and  its  poles.  In  Berkson  v.  Kansas, 
etc.  Ry.,  144  Mo.  211  (1898),  a  street 
railway  company  operated  by  cable 
was  held  liable  to  an  abutting  proi>- 
erty  owner,  although  the  road  was 
constructed  in  the  name  of  another 
company.  In  New  Jersey  the  court 
refused  to  grant  a  preliminary  injunc- 
tion against  the  construction  of  an 
electric  railway  on  a  country  high- 
way at  the  instance  of  a  property 
owner,  the  court  saying  that  the  deci- 
sion In  Pennsylvania  on  this  subject 
turns  upon  the  Pennsylvania  statutes. 
Borden  v.  Atlantic,  etc.  Ry.,  33  Atl. 
Rep.  276  (N.  J.  1895).  In  Wisconsin, 
where  an  electric  railway  on  a  coun- 
try i\>ad  proposes  to  cut  down  the 
highway    about   eight    feet,    thereby 
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a  country  highway.^  In  Indiana  it  is  held  that  even  though  a  street 
railway  transports  express  and  light  freight,  this  is  not  an  additional 
servitude  on  the  street  entitling  abutting  property  owners  to  compen- 
sation.^ 

As  stated  above,  however,  an  electric  railway  to  carry  passen- 
gers is  not  an  additional  use  of  the  street,  entitling  abutting  owners 
to  damages,  and  the  owner  of  property  abutting  on  the  highway 
cannot  enjoin  the  construction  of  the  road,  such  construction  hav- 
ing been  authorized  by  the  charter  of  the  company.  If  he  has  suf- 
fered special  damages,  his  remedy  is  at  law  for  such  damages.^ 


eeriously  impairing  access  to  the  ad- 
joining property,  the  owner  of  such 
adjoining  property  is  entitled  to  dam- 
ages from,  the  railway.  Zehren  v.  Mil- 
waukee, etc.  Co.,  99  Wis.  83  (1898), 
the  court  intimating  that  an  electric 
railway  is  an  additional  burden  upon 
a  country  highway  under  all  circum- 
stances. 

1  Chicago,  etc.  Ry.  v.  Milwaukee 
etc.  Ry.,  95  Wis.  561  (1897).  A  tax- 
payer cannot  enjoin  a  common  coun- 
cil from  granting  a  street-railway 
franchise  unless  it  amounts  to  a 
squandering  of  the  city  which  will 
result  in  increased  taxation.  Neither 
can  an  abutting  property  owner  main- 
tain such  a  suit,  inasmuch  as  an  elec- 
tric street  railway  is  not  an  additional 
burden  on  the  street,  unless  access 
to  abutting  property  ia  interfered 
with,  even  though  a  charter  author- 
ized the  carrying  of  freight  as  well 
as  passengers.  LJnden,  etc.  Co.  v. 
Milwaukee,  etc.  Co.,  107  Wis.  493 
(1900).  It  is  legal  to  authorize  the 
organization  of  street  railway  com- 
panies for  the  transportation  of 
freight,  and  an  abutting  property 
owner  cannot  enfjoin  the  operation  of 
such  a  street  railway,  but  damages 
may  be  recovered.  Aycock  v.  San 
Antonio,  etc.  Assoc.,  63  S.  W.  Rep.  953 
(Tex.  1901).  An  abutting  property 
owner  may  hold  liable  in  damages  a 
street  railway  that  is  carrying  freight, 
even  though  it  is  doing  so  legally 
under  its  charter,  but  such  property 
owner  cannot  obtain  an  injunction 
against  the  operation  nor  have  it  de- 


clared a  nuisance.  Rische  v.  Texas, 
etc.  Co.,  66  S.  W.  Rep.  324  (Tex. 
1901). 

As  to  the  power  of  a  street  railway 
to  carry  freight,  see  §  915,  infra. 

.2  Kinsey  v.  Union,  etc.  Co.,  81  N.  E. 
Rep.  922  (Ind.  1907). 

3  Lockhart  v.  Craig  St  Ry.,  139  Pa. 
St.  419  (1891);  Osborne  v.  Missouri 
Pac.  Ry.,  147  U.  S.  248  (1892);  Wil- 
liams V.  City  Electric  St.  Ry.,  41  Fed. 
Rep.  556  (1890);  Detroit  City  Ry.  v. 
Mills,  85  Mich.  634  (1891).  Even 
though  a  country  electric  railway  is 
laid  on  the  side  instead  of  in  the 
center  of  the  street  and  uses  a  T 
rail,  yet  the  abutting  property  own- 
ers cannot  enjoin  its  construction. 
Niemann  v.  Detroit  Suburban  St.  Ry., 
103  Mich.  256  (1894)i.  A  street  rail- 
way may  be  liable  to  any  abutting 
property  owner  for  building  an  em- 
bankment for  its  road  in  front  of  his 
premises.  Westhoeffer  v.  Lebanon,  etc. 
St.  Ry.,  163  Pa.  St.  54  (1894).  Even 
though  a  street  railway  has  no  power 
to  lay  its  railway  on  a  particular 
street,  yet  an  abutting  property  owner 
cannot  enjoin  such  construction,  and 
even  if  he  suffers  special  damage  in 
the  way  of  access  to  his  property, 
etc.,  his  remedy  is  at  law.  Baker 
V.  Selma,  etc.  Ry.,  33  S.  Rep.  685 
(Ala.  1903).  A  telephone  company 
has  no  right  to  cut  and  carry  away 
the  wires  of  an  electric-light  company, 
even  though  the  latter  had  no  power 
to  string  its  wires  and  carry  on  busi- 
ness. Electric  Power  Co.  v.  Metro- 
politan, etc.  Co.,  75  Hun,  68  (1894); 
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But  an  abutting  property  owner  owning  the  fee  to  the  middle  of 
the  street  may  enjoin  the  erection  of  poles  for  the  trolley  system 
.under  an  ordinance  not  authorized  by  statute.^  An  abutting  property 
owner  may  enjoin  a  street  railway  from  operating  its  railway  where 
it  has  not  obtained  consent  either  from  him  or  from  the  municipality, 
even  though  he  does  not  own  the  fee  of  the  street.^  An  abutting 
property  owner  may  enjoin  the  construction  of  a  street  railway  on 
the  sidewalk.*  But  a  street  railway  company  is  not  liable  to  an  abut- 
ting property  owner  merely  on  account  of  its  erecting  a  pole  close  to 
the  entrance  to  his  premises.*  A  city  cannot  grant  to  a  steam  r.ail- 
road  the  fight  to  lay  tracks  in  an  alley  if  thereby  the  use  of  the  alley 


aff'd,  148  N.  Y.  746.  An  injunction  relator  cannot  by  a  bill  in  equity  en- 
will  not  lie  against  a  trolley  road  on  join  a  street  railway  from  construct- 
tbe  ground  that  it  prevents  drays  ing  its  line  on  the  theory  that  the 
from  being  baclied  up  against  the  franchise  was  invalid.  Thirteenth, 
curb,  and  on  the  further  ground  that  etc.  Co.  v.  Broad,  etc.  Co.,  67  Atl. 
it  is  dangerous.  Louisville,  etc.  Co.  Rep.  901  (Pa.  1907)^  A  condition  in 
V.  Central  Pass.  Ry.,  95  Ky.  50  (1893).  a  municipal  grant  that  the  grant  is 
Although  three  tracks  are  built  on  a  to  cease  if  the  road  is  not  constructed 
forty-foot  street,  leaving  only  six  feet  within  one  year,  is  self-executing  and 
between  the  track  and  the  curb,  yet  an  abutting  property  owner  may  en- 
the  abutting  property  owner  cannot  join  construction.  Manton  v.  South, 
collect   damages.     Limburger   v.   San  etc.    Co.,    121    N.    Y.    App.    Div.    410 


Antonio,  etc.  Ry.,  30  S.  W.  Rep.  533 
(Tex.  1895).     A  property  owner  may 


(1907). 
2  Henning  v.  Hudson  Valley  R.  R., 


compel    a   telephone    company    to   so    90  N.  Y.  App.  Div.  492  (1904). 

place  its  poles  as  not  to  come  directly        3  Schulenburg,  etc.  Co.  v.  St.  Louis, 

in  front  of  the  doors  or  windows  of    etc.  R.  R.,  129  Mo.  455   (1895). 

a    building.      Russ    v.    Pennsylvania 

Teleph.   Co.,   3   Pa.   List.   654    (1894). 

Abutting  property  owners  cannot  en- 


4  Goldberg,  etc.  Limited  ,v.  Mayor, 
etc.  of  Liverpool,   82  L.   T.  Rep.   363 
(1900).    An  abutting  property  owner 
join  an  electric  railway  on  the  ground    will    not    be    granted    an    injunction 


of  injury  to  business.     Hain  v.  Leba- 
non, etc.  Ry.,  1  Pa.  Dist.  452   (1892). 


against   the  construction   of  a   street 
railway,     even    though    the     double 


A  property  owner  injured  by  a  street  tracks  of  the  street  railway  will  not 
railway  being  constructed  seven  feet  leave  room  for  vehicles  between  the 
above  the  grade  of  the  street  may  tracks  and  the  curb,  it  being  shown 
recover  damages  therefor.  Farrar  v.  that  notwithstanding  this  the  value 
Midland,  etc.  Ry.,  101  Mo.  A^p.  140  of  the  abutting  property  will  be  in- 
(1903).  creased.    Poole  v.  Falls  Road,  etc.  Ry., 

1  State  V.  Trenton,  34  N.  J.  L.  92  88  Md.  533  (1898).  "Where  a  property 
(1892).  An  abutting  property  owner  owner  has  obtained  an  injunction 
cannot  maintain  mandamus  to  com-  against  a  trolley  company  construct- 
pel  the  removal  of  a  cross-over  switch  ing  poles  and  wires  on  his  land  with- 
on  a  street  railway,  even  though  it  out  condemnation  proceedings,  it  is 
is  not  built  where  the  city  prescribed  contempt  of  court  to  string  wires 
it  should  be  built.  His  remedy,  if  over  the  land  from  poles  located  out- 
any,  is  in  equity.  State  v.  Hartford  side  of  the  land.  Alcorn  v.  Newark, 
Ry.,'  76  Conn.  174  (1903).    A  private    etc.  Co.,  48  Atl.  Rep.  235  (N.  J.  1901). 
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by  the  public  is  prevented.  An  injunction  will  be  granted.^  The 
measure  of  compensation  to  be  paid  to  a  railroad  for  a  railroad  right 
of  way,  taken  by  a  city  for  a  street,  is  the  decrease  in  value  for  rail- 
road use,  caused  by  its  use  as  a  street.^  An  abutting  property  owner 
may  maintain  ejectment  against  a  telegraph  company  that  erects  poles 
on  the  street  in  front  of  his  property  without  his  consent*  An  abut- 
ting property  owner  may  enjoin  the  construction  of  a  street  railway 
which  has  not  been  duly  authorized.*  A  street  railroad  may  pay  for 
the  consent  of  an  abutting  property  owner  to  the  construction  of  the 
road.®  A  street  railroad  may  enjoin  another  street  railroad  from  lay- 
ing its  tracks  on  a  street  already  occupied  by  the  former,  where  the 
result  would  be  great  danger  in  the  use  of  the  street  by  vehicles  and 
street  cars.®  A  company  entitled  to  build  a  street  railway  on  a  street 
may  enjoin  the  municipality  and  another  street  railway  from  build- 
ing thereon,  where  the  street  is  too  narrow  for  both.  The  trustee  of 
the  mortgage  may  obtain  the  injunction.''  A  steam  railroad  cannot 
enjoin  the  construction  of  a  street  railway,  even  though  the  latter 
parallels  the  former,  there  being  no  interference  with  the  property 
rights  of  the  former.®  A  bill  in  equity  by  the  attorney-general  to 
enjoin  the  construction  of  a  street  railway  on  the  ground  that  the 
municipal  authorities  have  not  regularly  consented  thereto,  as  re- 


1  Sherlock  v.  Kansas  City,  etc.  Ry., 
142  Mo.  172  (1897).  Where  a  steam 
railroad  constructs  tracks  on  the 
street  with  the  consent  of  the  city, 
but  not  of  the  property  owners,  a 
property  owner  cannot  have  a  pre- 
liminary injunction  where  the  answer 
alleges  that  his  loss  is  sma;Il,  but  he 
is  entitled  to  a  trial  as  to  whether 
such  loss  is  small.  Mobile  &  M.  Ry. 
V.  Alabama  M.  Ry.,  116  Ala.  51 
(1897). 

2  Chicago,  B.  &  Q.  R.  R.  v.  Chicago, 
166  U.  S.  226  (1897),  afE'g  149  111. 
457;  Chicago,  etc.  R.  R.  v.  Pontiac, 
169  111.  155  (1897);  Illinois  Cent.  R. 
R.  V.  Chicago,  169  111.  329  (1897).  See 
also  §  934,  infra.  The  question  of 
whether  the  purchaser  of  land  can 
sue  for  damages  that  accrued  prior 
to  his  purchase  is  considered  else- 
where.    See  §  933,  infra. 

3  Postal  Tel.  C.  Oo.  v.  Baton,  170 
111.  513   (1897).     See  also  §933,  infra. 

4  McMichael  r.  Inter-(3ounty  St. 
Ry.,    31   Atl.   Rep.    477    (Pa!    1895); 


Canastota,  etc.  Co.  v.  Newington,  etc. 
Co.,  69  Conn.  146  (1897).  "The  con- 
struction of  a  railway  on  a  public 
street  in  a  city,  if  unauthorized  by 
law,  is  a  nuisance,  and,  though  a  pri- 
vate one,  it  may  be  restrained  by  in- 
junction at  the  suit  of  a  private  per- 
son who  may  suffer  a  special  injury 
thereby."  Watkin  v.  West  Philadel- 
phia Pass.  Ry.,  1  Pa.  Dist.  463  (1892). 

5  Hamilton,  etc.  Co.  v.  Parish,  65 
N.  E.  Rep.  1011  (Ohio,  1902).  An 
option  given  by  a  street  railway  com- 
pany to  a  property  owner  on  bonds 
and  stock  in  order  to  induce  him  to 
consent  to  the  construction  of  a  street 
railway  is  illegal.  Montclair,  etc.  v. 
North  Jersey,  etc.  Ry.,  70  N.  J.  L. 
229   (1904). 

6  Highland,  etc.  R,  R.  v.  Birming- 
ham Electric  Co.,  113  Ala.  239  (1897). 

7  Africa  v.  Knoxville,  70  Fed.  Rep. 
729  (1895);  s.  c,  77  Fed.  Rep.  501. 

8  New  England  R.  R.  v.  Central  Ry., 
69  Conn.  47  (1897). 
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quired  by  law,  will  not  be  sustained  where  the  question  is  being 
litigated  at  the  instance  of  abutting  property  owners  in  another 
proceeding,  and  the  questions  involved  are  questions  of  law  and  not 
of  equity.^  The  municipality  may  sometimes  sustain  an  injunction 
in  such  a  case.^ 

As  to  the  right  of  an  individual  or  of  an  abutting  property  owner 
to  complain,  the  general  rule  undoubtedly  is  that  he  has  a  standing 
in  court  only  when  special  damage  to  him  is  shown.^     Where  a 

1  Stockton  V.  North  Jersey  St.  Ry.,  he  will  suffer  special  damage,  differ- 
54  N.  J.  Eq.  263  (1896).  The  attor-  ent  in  degree  and  kind  from  that 
ney-general  or  municipal  authorities  suffered  by  the  public  at  large."  Chi- 
may  enjoin  a  street  railway  from  con-  cago,  etc.  Ry.  v.  Chicago,  etc.  R.  R., 
structing  its  road  before  its  rights  are  181  111.  605  (1899).  An  abutting 
complete.  Stockton  v.  Atlantic  High-  property  owner  cannot  attack  the 
lands,  etc.  Ry.,  53  N.  J.  Eq.  418  right  of  a  street  railway  to  construct 
(1895).  its  lines   on  a   certain  street,   where 

2  Where,  on  a  street  twenty-one  the  municipality  has  granted  the 
feet  in  width  including  the  sidewalk  ^  right  to  such  street  railway  to  con- 
on  one  side,  a  street  railway  is  about  struct  its  road  on  that  street.  Ran- 
to  be  constructed  obliquely,  so  as  dolph  v.  Board,  etc.,  63  N.  J.  L.  155 
practically  to  take  up  the  whole  (1898).  An  abutting  property  owner 
street,  the  municipality  may  enjoin  cannot  stop  the  construction  of  a 
the  construction.  No  case  upholds  street  railway  on  the  ground  that  the 
"the  occupancy  of  a  street  by  a  rail-  company  is  exceeding  its  powers,  un- 
road  company  to  the  exclusion  of  the  less  the  injury  to  his  property  is  so 
public,  or  so  that  the  safety  of  travel-  great  as  to  destroy  its  value.  His 
ers  will  be  endangered-,  by  requiring  remedy  is  at  law.  Watson  v.  Fair- 
them  to  pass  on  or  along  the  railroad  mont,  etc.  Ry.,  49  W.  Va.  528  (1901). 
track  for  a  distance  of  two  hundred  A  general  allegation  that  a  street 
or  three  hundred  feet."  Stroudsburg  railway  company  obtained  its  rights 
V.  Wilkes-Barre,  etc.  R.  R.,  2  Pa.  Dist.  by  bribing  the  municipal  authorities 
507  (1892).  is  not  sufficient  to  obtain  an  injunc^ 

3  As   to   when    an    individual    may    tlon  by  an  abutting  property  owner. 

maintain  a  suit  to  abate  an  obstruc-    Nagel    v.    Lindell    Ry.,    167    Mo.    89 

tion   of  the  public  highway  and  re-    (1902).     Cf.  note  3,  p.   3419.     Only 

cover  special  damages,  and  as  to  when    the  state  can  raise  the  objection   to 

only  a  suit  in  behalf  of  the  public    a    street-railway    franchise   that    the 

may   be  sustained,  see  Wakeman  v.    statutory    notice   of    the    application 

Wilbur,    147   N.   Y.   657    (1895).     "It    therefor  was  not  published  and  that 

is  well   settled  that,   where   the   ob-    it  was  not  referred  to  a  committee, 

structioQ  to  a  street  does  not  result    as  required  by  the  city  charter,  and 

in  any  special  damage  to  the  Individ"-    that  it  was  obtained  by  bribery.    Lin- 

ual,  he  has  no  right  to  complain,  but    den,  etc.  Co.  v.  Milwaukee,  etc.  Co., 

the  proceeding  for  the  removal  of  the    107   Wis.    493    (1900).     An   abutting 

obstruction  must  be  by  or  on  behalf    property  owner  may  enjoin  the  ille- 

of  the  public.    In  such  case  the  pub-    gal  construction  of  a  street  railway 

lie   alone   can   complain.      The   Indi-    where  he  shows  that  his  legal  rem- 

vldual  can  only  file  a  bill  for  injunc-    edy  is  inadequate.     General,  etc.  Ry. 

tion  against  the  obstruction  of  a  pub-    v.  Chicago,  etc.  Ry.,  98  Fed.  Rep.  907 

lie  highway  when  it  is  shown  that    (1900).     An  individual  cannot  ques- 
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street  railway  is  being  illegally  constructed,  or  where  sidings  and 
turnouts  are  illegally  constructed,  the  police  may  interfere,  or  the 
municipal  authorities  may  cause  the  same  to  be  abated;  but  where 
the  road  has  been  constructed,  and  there  is  doubt  as  to  the  legality 
as  to  some  of  the  details  of  the  construction,  the  city  cannot  revoke 
the  right  without  notice  to  the  company.^ 

One  street  railway  company  cannot  raise  the  question  as  to  the 
right  of  another  street  railway  company  to  use  a  certain  street, 
unless  the  rights  of  the  former  are  infringed.  Only  the  state  or  the 
municipality  can  raise  this  question.^  A  street  railway  operating 
its  railway  under  a  franchise  right  may  enjoin  another  company  from 
tearing  up  its  tracks,  and  need  not  prove  its  franchise  right ;  posses- 
sion is  enough.^ 

A  street  railway  has  no  right  to  build  its  track  on  a  road  owned 
by  a  plank-road  company.*     The  legislature,  may,  however,  author- 


tlon  the  right  of  a  water-works  com- 
pany to  lay  its  pipes  In  the  public 
highways.  State  v.  Egg  Harbor  City, 
55  N.  J.  L.  245  (1893).  Where  It  is 
a  condition  in  a  grant  of  a  right  of 
way  that  it  shall  be  used,  and  that 
depots,  etc.,  shall  be  erected,  the 
grantor  may  maintain  a  bill  in  equity 
to  terminate  the  grant  on  the  ground 
that  it  was  not  so  used.  Lyman  v. 
Suburban  R.  R.,  60  N.  E.  Rep.  515 
(111.  1901).  A  street  railway  com- 
pany which  owns  a  tract  of  land  and 
opens  a  street  through  it  and  con- 
structs its  railway  on  such  street  and 
deeds  to  the  municipality  the  use  of 
the  street  as  a  street,  cannot  enjoin 
the  municipaillty  from  authorizing 
another  street  railway  to  build  on 
such  street.  Birmingham  T.  Co.  v. 
Birmingham  Ry.  etc.  Co.,  119  Ala. 
137  (1898).  An  abutting  property 
owner  may  enjoin  a  private  railroad 
constructed  across  the  street  by  a 
brewing  concern  to  transport  supplies 
and  products  of  the  brewery  to  the 
regular  railroad,  even  though  an  or- 
dinance authorized  such  private  rail- 
road. Gustafson  v.  Hamm,  56  Minn. 
334  (1894).  Private  individuals  can- 
not complain  ,  that  a  street  railroad 
has  abandoned  part  of  its  line.  Ki- 
nealy  v.  St.  Louis,  etc.  R.  R.,  69  Mo. 
658   (1879). 


1  State  V.  Cape  May,  58  N.  J.  L.  565 
(1896);  also  §913,  supra.  See  also 
§§  90'5,  933,  as  to  who  may  complain. 
An  electric-light  company  may  en- 
join a  borough  from  cutting  down 
its  line,  inasmuch  as  the  threatened 
injury  is  continuous  and  threatens  to 
be  repeated  and  is  without  adequate 
remedy  at  law,  especially  where,  un- 
der the  statute,  it  is  unnecessary  to 
obtain  the  consent  of  the  borough  be- 
fore constructing  the  line.  Point 
Pleasant,  etc.  Co.  v.  Borough  of  Bay 
Head,  62  N.  J.  Eq.  296    (1901). 

2  Philadelphia,  etc.  Ry.'s  Appeal, 
102  Pa.  St.  125  (1883).  Although  the 
charter  provides  that  the  route  must 
form  a  circuit,  yet  another  company 
cannot  raise  the  point  that  there  is 
no  circuit,  but  only  one  straight  line. 
Junction  Pass.  Ry.  v.  Williamsport 
Pass.  Ry.,  154  Pa.  St.  116  (1893).  In 
an  injunction  suit  by  a  street  railway 
against  construction  on  a  street  by 
another  the  latter  cannot  claim  aban- 
donment by  the  former.  A  direct 
proceeding  is  necessary.  Africa  v. 
Knoxville,  70  P^d.  Rep.  729  (1895); 
s.  c,  77  Fed.  Rep.  501.  See  also  notes 
6  and  7,  p.  3430. 

3  Santa  Rosa,  etc.  R.  R.  v.  Central 
St.  Ry.,  38  Pac.  Rep.  986   (Cal.  1895). 

4  Detroit,  etc.  Co.  v.  Detroit  Sub- 
urban Ry.,  103  Mich.  585   (1895).    A 
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ize  a  street  railway  company  to  condemn  a  right  of  way  over  a 
turnpike.-'  The  compensation  to  be  paid  by  a  street  railway  to  a 
turnpike  company  for  its  tracks  on  the  turnpike  is  the  additional 
expense  in  repairs  and  also  depreciation  in  value  of  the  turnpike, 
not  including,  however,  loss  of  income  by  reason  of  the  street  rail- 
way traffic.^  A  street  railway  having  condemned  a  right  to  run  on 
a  turnpike  cannot  make  any  change  in  the  grade,  except  as  is  nec- 
essary, and  is  not  bound  to  lay  down  a  flat  rail.^  The  building  of 
an  electric  railway  on  a  turnpike  under  authority  of  a  statute  does 
not  entitle  abutting  property  owners  to  damages,  the  fee  to  the 
highway  being  in  the  turnpike  company.*  The  owner  of  property 
abutting  on  a  country  turnpike  cannot  collect  damages  against  a 
street  railway  for  the  construction  of  such  railway  on  the  turnpike 
unless  special  damage  is  shown.^  A  municipality  cannot  enjoin  a 
turnpike  company  from  allowing  an  electric  railway  on  the  turn- 
pike near  the  center  of  the  road."  The  question  of  whether  the  con- 
sent of  the  municipal  authorities  is  necessary  to  the  construction  of 
a  street  railway  on  a  turnpike  or  plank  road  turns  upon  the  word- 
ing of  the  statutes  of  the  state.'^ 

An  electric  street  railway  may  not  be  liable  to  a  telephone  company, 

turnpike  company  may  enjoin  a  street  ages  is  not  affected  by  the  fact  that 

railway  from  carrying  heavy  freight  the  turnpike  company  may  have  for- 

on  the  tracks  constructed  on  the  turn-  feited     its     right    on    the     highway, 

pike,  the  agreement  between  the  com-  Trotier  v.  St.  Louis,  etc.  Ry.,  180  111. 

panles     having     expressly     provided  471    (1899).      Where    a   considerable 

against  such  freight.     President,  etc.  part  of  a  street  railway  on   a  turn- 

V.  United,  etc.  Co.,  93  Md.  138  (1901).  pike  has  been  completed  the  abutting 

A   street  railroad   company   in   using  property  owners  will  not  be  granted 

a  plank  road  may  agree  to  pay  any  an    injunction    against    it.      Hinner- 

falling  off  in  the  receipts  of  the  lat-  shitz  v.  United  Traction  Co.,  199  Pa. 

ter.     L-ittle,  etc.   Co.   v.   Federal,  etc.  St,   3    (19.01). 
Ry.,  194  Pa.,  St.  144   (1899).  6  Erin  Township  v.  Detroit,  etc.  Co., 

1  Baltimore,  etc.  Turnpike  «.  Balti-  115  Mich.  465   (1898). 

more,  etc.  R.  R.,  81  Md.  247    (1895).  T  "A   street   railroad    may   be    con- 

2  Allentown,    etc.    Turnpike   v.    Le-  struoted  on  a  turnpike  with  the  con- 
high,  etc.  Co.,  174  Pa.  St.  273   (1896).  sent  of  the  owners  of  the  latter,  and 

3  Berks,   etc.  Turnpike  i\  Lebanon,  the    consent    of    the    trustees    of   the 
etc.  Ry.,  3  Pa.  Dist.  55  (1893).  road    district   need    not    be    obtained, 

4  Green   v.   City,    etc.    Ry.,    78    Md.  they  not  'having  charge'  of  such  turn- 
294   (1894).  pike.     Cincinnati,  etc.  St.  Ry.  v.  Vll- 

5 Ashland  &  C.  St.  Ry.  v.  Faulkner,  lage  Ocm'rs,  14  Ohio  St.  523  (1863)." 
45  S.  W.  Rep.  235  (Ky.  1898).  In  Even  though  a  turnpike  company  con- 
condemnation  proceedings  by  an  sents,  a  street  railway  cannot  be  con- 
electric  street  railway  against  prop-  structed  on  it  unless  the  municipal 
erty  owners  abutting  on  a  highway  officers  consent,  as  reqired  by  statute. 
on  which  there  is  a  turnpike  and  on  Steelton  v.  East  Harrisburg  Pass.  Ry., 
which  highway  the  electric  road  is  to  1  Pa.  Dist.  667  (1892). 
be  constructed,   the   amount   of  dam- 

3433 


§   914.J  STREET   KAILWAYS.  [CH.  LIV. 

although  the  electric  current  of  the  former  interferes  with  the  electric 
current  of  the  latter/. but  may  be  enjoined  from  unreasonably  inter- 
fering with  the  poles  and  wires  of  the  latter.^ 

Sometimes  the  statutes  prescribe  that  the  consent  of  a  certain  pro- 
portion of  the  adjacent  property  owners  must  be  obtained  before  a 
street  railroad  can  be  built.*     Consents  of  abutting  property  owners 

1  Hudson  River  Tel.  Co.  v.  Water-  in  order  to  obtain  a  right  of  way  may 
vliet,  etc.  Ry.,  135  N.  Y.  393  (1892);  guarantee  tliat  lots  abutting  on  the 
Cincinnati,  etc.  Ry.  f.  Telegraph  street  will  be  worth  a  certain  sum 
Assoc,  48  Ohio  St.  390  (1891);  Cum-  within  a  certain  time.  Vanderveer 
berland  Tel.  Co.  v.  United  El«c.  Ry.,  v.  Asbury  Park,  etc.  Ry.,  82  Fed.  Rep. 
42  Fed.  Rep.  273  (ISSO).  In  Ten-  355  (1897).  As  to  many  doubtful 
nessee  an  electric  street  railway  has  consents  by  the  proi>erty  owners 
been  held  liable  in  damages  to  a  tele-  through  agents,  etc.,  see  Simmons  v. 
phone  company  whose  current  it  dis^  Toledo,  8  Ohio  Cir.  Ct  Rep.  539 
turbed.  Cumberland  Tel.  etc.  Co.  v.  (1894).  In  Philadelphia  v.  McManes, 
United  Blec.  Ry.,  93  Tenn.  492  (1894).  175  Pa.  St.  28  (1896),  where  park 
As  to  electrolysis,  see  32  Am.  L.  Rev.  commissioners  gave  to  an  individual 
280  (1898).  Where  an  electric  street  the  right  to  construct  a  trolley  road 
railway  is  constructed  in  such  a  man-  iii  the  park,  and  afterwards  allowed 
ner  as  to  cause  electrolysis  of  gas  him  to  transfer  this  road  to  a  foreign 
pipes,  the  gas  company  may  enjoin  corporation,  the  court  held  that  such 
the  street  railway  from  operating  its  a  road  was  different  from  the  usual 
line  until  the  street  railway  has  street  railway  and  did  not  oome  un- 
adopted a  bonding  system  and  other  der  the  statutes  requiring  consents, 
appliances  in  accordance  with  .the  Where  the  property  owners'  consent 
best  street  railway  mode  of  construe-  must  be  obtained,  and  the  road  is 
tion,  and  it  is  immaterial  that  the  partly  within  and  partly  without  a 
appliances  already  in  use  by  the  municipality,  the  consents  to  the  part 
street  railway  were  the  best  appli-  within  the  municipality  are  consid- 
anoes  at  the  time  they  were  Installed,  ered  entirely  distinct  from  the  con- 
Spokane  Palls  Gas  L.  Co.  v.  St.  Paul  sents  outside  of  the  municipality. 
Ry.  (MSB.  Wash.  1899).  State  v.  Mayor,  etc.,  61  N.  J.  L.  443 

2  See  §  937,  infro.  (1898).     An    agreement    of    a   street 

3  Consents  under  the  Illinois'  stat-  railway  company  to  deliver  to  an 
ute  may  be  by  agents  of  the  land-  abutting  property  owner  certain  of 
owners,  and  their  authority  to  sign  its  bonds  in  consideration  of  the  prop- 
need  not  be  in  writing.  Tibbets  v.  erty  owner  consenting  to  the  construe- 
West,  etc.  Ry.,  153  111.  147  (1894).  tion  of  the  road  in  the  street  is  legal 
AH  abutting  owner  may  restrain  by  and  may  be  enforced.  Montclair,  etc. 
injunction  the  use  of  a  street  by  an  Academy  v.  North  Jersey,  etc.  Ry., 
electric  railway  company  under  an  47  Atl.  Rep.  890  (N.  J.  1900).  The 
ordinance  which  was  invalid  because  agreement  of  a  land-owner  to  give 
passed  without  the  consent  of  the  a  deed  of  the  right  of  way  to  a  street 
abutting  owners.  Where  a  part  of  .railway  as  soon  as  it  is  in  operation 
the  route  is  on  a  supposed  street  may  be  enforced  by  the  latter.  Spires 
which  has  never  been  properly  laid  ^7.  Urbahn,  124  Cal.  110  (1899).  A 
out  and  dedicated,  the  consents  for  property  owner's  consent  to  the  con- 
the  remainder  of  the  route  are  in-  struction  of  a  street  railway  under 
effective.  Beeson  v.  Chicago,  75  Fed.  the  New  York  law  is  not  revocable 
Rep.   880    (1896).     A   street  railway  by  him.    Adee  v.  Nassau,  etc.  R.  R., 
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to  the  construction  of  a  street'  railway,  imder  the  New  York  stat- 
ute, may  be  made  to  promoters  of  the  company  before  incorpora- 
tion and  assigned  by  them  to  the  corporation,  such  consents  being 
to  the  promoters  and  their  assigns/  A  purchaser  of  lajid  upon  a 
street  on  which  a  street  railway  is  in  operation,  consent  to  the  con- 
struction of  which  has  been  given  by  his  grantor,  cannot  object  to 
such  street  railway,  but  this  does  not  cover  a  consent  to  additional 
tracks  not  yet  constructed.^  Even  though  the  constitution  of  the 
state  requires  the  consent  of  a  certain  proportion  of  abutting  prop- 
erty owners  before  a  street  railway  can  be  constructed,  yet,  after 


65  N.  Y.  App.  Div.  529  (19(>1).  Where 
the  statute  requires  the  assent  of  the 
adjoining  property  owners,  the  assent 
to  a  single  track  is  not  an  assent  to 
a  double  track,  and  the  construction 
of  a  double  track  may  be  enjoined 
by  a  property  owner.  Roberts  v. 
Easton,  19  Ohio  St.  78  (1869).  Where 
the  consent  of  a  proportion  of  the 
adjoining  property  owners  is  re- 
quired, the  city  may  consent  for  a 
park.  The  city's  consent  once  given 
cannot  be  withdrawn,  the  road  hav- 
ing been  constructed.  Paterson,  etc. 
R.  R.  i;.  Paterson,  24  N.  J.  Bq.  158 
(1873).  As  to  the  old  statute  in 
Ohio  requiring  the  consent  of  adjoin- 
ing property  owners,  see  State  v.  Bell, 
34  Ohio  St.  194  (1877).  "Where  the 
grant  of  the  right  of  way  on  said 
streets  was  accepted  by  tne  said  com- 
pany, and  more  than  three  miles  of 
road  actually  constructed,  the  right 
of  way  on  all  of  said  streets  became 
a  vested  right,  which  could  not  be 
impaired  or  taken  away  by  legislative 
enactment."  After  part  of  the  road 
is  constructed  the  legislatuTe  caanot 
provide  that  the  consent  of  adjoining 
property  owners  must  be  obtained  be- 
fore the  rest  can  be  constructed. 
Hovelman  v.  Kansas  City  R.  R.,  79 
Mo.  632  (1883).  Although  the  stat- 
utes require  the  assent  of  a  certain 
proportion  of  adjoining  property  own- 
ers to  the  granting  of  street-railway 
rights,  yet  this  is  not  necessary  to 
the  renewal  of  those  rights  by  the 


city  or  the  enlargement  of  those 
rights  so  as  to  allow  the  use  of  elec- 
tricity. Pelton  V.  East  Cleveland  R. 
R.,  22  Weekly  Law  Bull.  €7  (Cleve- 
land, 1889).  In  New  York,  as  long 
ago  as  1854,  the  legislature  prescribed 
that  no  street  railroad  should  be 
built  except  upon  the  consent  of  a 
majority  in  interest  of  the  abutting 
property  owners.  Laws  1854,  ch.  140. 
This  provision  was  embodied  in  the 
constitution  of  the  state  in  1874,  ex- 
cept that  three  commissioners  ap- 
pointed by  the  court  might  give  a 
consent  in  place  of  the  consent  of  the 
abutting  property  owners.  See  also 
p.  3412,  n.  2. 

1  Geneva,  etc.  Ry.  r.  New  York  Cen- 
tral, etc.  R.  R.,  163  N.  Y.  228   (19'00). 

2  Varwig  v.  Cleveland,  etc.  R.  R., 
54  Ohio  St.  455  (1896).  One  purchas- 
ing land  adjoining  a  railroad  takes 
it  cum  onere  and  cannot  claim  dam- 
ages for  the  taking.  Hentz  v.  Long 
Island  R.  R.,  13  Barb.  646  (1852); 
Northern  Pac.  R.  R.  v.  Murray,  87 
Fed.  Rep.  648  (1898).  Cf.  Porter  v. 
Metropolitan  El.  R.  R.,  120  N.  Y.  284 
(1890),  and  §933,  infra.  Where  the 
public  have  the  right  to  cross  cer- 
tain land,  in  connection  only  with 
the  use  of  a  bridge,  a  street  railway 
cannot  be  built  on  such  land  without 
paying  compensation  to  the  owner, 
and  an  injunction  lies.  New  York, 
etc.  R.  R.  V.  Fair  Haven,  etc.  R.  R., 
70  Conn.  610  (1898). 
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the  road  is  constructed,  it  may  under  statutory  authority  authorize 
another  railroad  to  operate  over  its  tracks.^ 

§  915.  Powers  which  a  street  railroad  possesses— General  stat- 
utes apply  to  street  railroads  r- Extent  and  construction  of  the 
grant  —  Condemning  land — Double  tracks,  switches,  etc.— Use  of 
electricity,  cable,  etc.— Crossing  a  steam  railroad— Crossiing  bridges. 
— Where  there  is  no  statute  in  a  state  relative  to  the  powers  of  street 
railroads,  the  courts  hold  that  they  have  generally  the  same  powers 
that  are  given  by  statute  to  steam  railroads.^ 

1  Ingersoll  v.  Nas&au,  etc.  R.  R.,  157  Manhattan  Trust  Oo.  v.  Sioux  City 
N.  Y.  453  (1899).  Cf.  Colonial  City  Cable  Ry.,  68  Fed.  Rep.  82  (1895). 
Traction  Co.  v.  Kingston  City  R.  R.,  A  street  railway  is  not  a  railroad 
153  N.  Y.  540   (1897).  within   the   meaning  ■ot   a  judgment 

2  A  general  act  authorizing  the  lien  law  enacted  before  there  were 
construction  of  street  railways  on.  any  street  railways  in  the  state, 
"streets"  authorizes  construction  on  Fidelity  L.  &  T.  Co.  v.  Douglas,  104 
country  highways.  Pennsylvania  R.  Iowa,  532  (1898).  A  street  railroad 
R.  V.  Greensburg,  etc.  Ry.,  176  Pa.  company  cannot  build  an  elevated 
St.  559  (1896).  In  Louisville  Trust  road  unless  the  statute  expressly  so 
Cq.  v.  Cincinnati,  76  Fed.  Rep.  296,  provides.  Commonwealth  v.  NoTth- 
312  (1896),  the  court  said:  "It  is  eastern  Bl.  Ry.,  161  Pa.  St  409 
hard  to  draw  any  hard  and  fast  line  (1894).  A  general  act  applicable  to 
between  what  is  called  ani  'ordinary  railroads  is  applicable  to  street  rail- 
commercial  railroad'  and  a  'street  roads.  Chicago  v.  Evans,  24  111.  52 
railroad'  proper.  If  any  such  line  (1860).  See  also  §912,  supro.  The 
Is  to  be  drawn,  neither  the  motive  terms  "railroad"  and  "railway"  are 
power  nor  the  Tate  of  tolls  will  an-  synonymous,  and  have  no  distinct 
swer.  The  only  one  which  seems  and  independent  meaning  in  them- 
reap'onable  is  found  in  the  difference  selves;  and  when  either  of  the  words 
between  the  business  each  is  intended  is  used  in  a  statutory  or  oonstitu- 
to  do."  A  statute  imposing  a  liabil-  tional  provision,  and  the  context  is 
Ity  on  stockholders,  except  in  "rail-  without  indication  that  a  particular 
road  corporations,"  imposes  a  liability  kind  of  road  is  intended,  the  prcvi- 
on  stockholders  ia  street-railroad  cof-  sion  will  be  held  applicable  to  every 
porations.  Ferguson  v.  Sherman,  116  species  of  road  embraced  in  the  gen- 
Cal.  169  (1897).  A  street  railway  is  eral  sense  of  the  word  used.  A  stat- 
not  a  "railroad  company"  within  the  ute  authorizing  the  lease  of  railroads 
meaning  of  the  Minnesota  tax  stat-  applies  also  to  street  railroads.  Raf- 
ute.  State  v.  Duluth  St.  Ry.,  76  Minn,  ferty  v.  Central  Traction  Co.,  147  Pa, 
96  (1899).  A  street  railway  is  not  St.  579  (1892).  A  constitutional  pro- 
a  railroad  within  the  meaning  of  the  hibition  against  a  combination  of 
Oalifarnia  constitution-  relative  to  the  parallel  railroads  does  not  apply  to 
taxation  of  railroads.  San  Francisco,  street  railways.  Scott  v.  Farmers', 
etc.  Ry.  V.  Scott,  142  Cal.  222  (1904).  etc.  Bank,  97  Tex.  31  (1903).  The 
The  word  "railroad"  includes  street  word  "railway,"  as  used  in  the  Penn- 
railways  in  taxation  statutes.  Bloxham  sylvania  constitution,  applies  to  street 
V.  Consumers',  etc.  R.  R.,  36  Fla.  519  railways,  while  the  word  "railroad" 
(1895).  A  statute  making  judgments  applies  to  steam  railroads.  Hence  the 
a  lien  ahead  of  railroad  mortgages  prohibition  against  the  consolidation 
does   not    apply    to    street    railways,  of  competing  railroads  does  not  apply 

.3436 


CH.  LIV.] 


STREET   RAILWAYS. 


[§   915. 


■An  electric  street  railway  has  no  inherent  right  to  distribute  power 
for  private  consumption,  and  hence  cannot  enjoin  the  city  from 
cutting  wires  used  exclusively  for  that  purpose.^  The  lessee  from  the 
city  of  New  York  of  the  underground  electric  railways  of  New  York 
may  use  the  same  to  transmit  and  sell  to  other  electric  railways  sur- 
plus electric  current  manufactured  by  such  lessee.^  Where  the  stat- 
utes authorize  street  railways  to  convey  "persons  and  property,"  a 
street  railway  may  operate  cars  for  carrying  express  matter,  freight, 
or  property  without  any  passengers.*  A  corporation  organized  under 
the  steam  railroad  statute  has  no  power  to  use  the  streets  to  transport 
passengers,  baggage,  mail,  express,  and  milk,  unless  it  condemns  a 
right  so  to  do,  even  though  it  is  operated  by  electricity.* 

A  street  railway  may  lay  tracks  on  a  cross  street,  even  though 
there  is  nothing  in  the  franchise  from  the  city  about  tracks  on  that 
Street.^     Where  the  statutes  authorize  railroads  to  consolidate  or 


to  street  railways.  Montgomery's  Ap- 
peal, 136  Pa.  St.  96  (1890).  In  the 
case  of  Old  Colony,  etc.  Co.  v.  Allen- 
town,  etc.  Co.,  192  Pa.  St.  596  (1899), 
the  court  said  that  the  distinction 
between  "railroad"  and  "railway" 
companies  has  long  since  been,  ex- 
ploded. A  mechanics'  lien  law  appli- 
cable to  railroads  applies  to  a  street 
railway.  Egan  v.  Cheshire,  etc.  Ry., 
78  Conn.  291  (1905).  A  statute  giv- 
ing a  lien  for  any  judgment  against 
a  "railroad"  company  does  mot  apply 
to  a  street  railway,  although  ordi- 
narily statutes  applicable  to  steam 
railroads  are  applicable  also  to  street 
railroads.  Massachusetts  L.  &  T.  Co. 
V.  Hamilton,  88  Fed.  Rep.  588  (1898). 
The  Ohio  mechanics'  lien  law  applica- 
ble to  .railroads  is  not  applicable  to 
a  street  railway.  Massillon,  etc.  Co. 
V.  Cambria,  etc.  Co.,  59  Ohio  St.  179 
(1898).  The  mechanics'  lien  law  of 
Ohio  is  applicable  to  street  railways. 
New  England  Eng.  Co.  v.  Oakwood 
St.  Ry.,  75  Fed.  Rep.  162  (1896). 
Where  several  street  'ailway  com- 
panies consolidate,  and  then  the  con- 
solidated company  consolidates  with 
still  other  -  companies,  the  last  con- 
solidation is .  legal,  even  though  the 
first  consolidation  was  defective  in 
that  some  of  the  companies  had  no 
power  to   consolidate.     A   consolida- 


tion of  stieet  railway  companies  un- 
der the  general  railroad  act  is  legal. 
In  re  Trenton,  etc.  Ry.,  47  Atl.  Rep. 
819   (N.  J.  1900). 

1  Chicago,  etc.  Ry.  v.  Ellioott,  88 
Fed.  Rep.  941  (1898). 

2  City  of  New  York  v.  Interborough, 
etc.  Co.,  125  N.  Y.  App.  Div.  437 
(1908). 

3  De  Grauw  v.  Long  Island,  etc.  R. 
R.,  43  N.  Y.  App.  Div.  502  (1899). 
Even  though  a  street  railway  com- 
pany by  statute  is  authorized  to  con- 
vey property  as  well  as  passengers, 
yet  a  city  may  attach  a  condition  to 
its  grant,  limiting  the  street  railway 
to  the  carriage  of  passengers.  St. 
Lrouis,  etc.  R.  R.  v.  City  of  Kirkwood, 
60  S.  "W.  Rep.  110  (Mo.  1900).  A 
street  railway  company  has  no  right 
to  transfer  freight  cars  to  and  from 
factories  on  other  railroads;  in  other 
words,  do  a  belt  line  business.  South, 
etc.  Co.  V.  Highland,  etc.  Co.,  119  Ala. 
105  (1898).  Under  the  statutes  of 
Ohio  a  street  railway  company  may 
carry  freight.  State  v.  Dayton,  etc. 
Co.,  64  Ohio  St.  272  (1901). 

4  Wilder  v.  Aurora,  etc.  Co.,  216  111. 
493   (1905),  cf.  n.  2,  p.  3428  supra. 

5  Brooklyn  Heights  R.  R.  v.  Brook- 
lyn, 152  N.  Y.  244  (1897).  Although 
a  street  railway  company  lays  Its 
tracks  partly  on  another  street  from 
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mortgage  their  property,  a  street  railroad  comes  within  the  meaii- 
ing  of  the  statute ;  ^  but  a  general  statute  reducing  railroad  rates 
does  not  apply  to  street  railroads.*  A  street  railway  has  no  power 
to  condemn  a  right  of  way  on  a  railroad  right  of  way,  unless  such 


that  specified  in  its  cliarter,  yet, 
where  the  city  acquiesces  in  the  same 
for  two  years,  it  will  be  enjoined  from 
ordering  the  track  up  in  order  to 
give  the  right  to  another  company. 
Spofcane  St.  Ry.  v.  Spokane  Palls,  6 
Wash.  521   (1893). 

1  Re  Washington,  etc.  R.  R.,  115  N. 
Y.  442  (1889).  See  also  many  cases 
in  §  892,  supra.  A  general  act  rela- 
tive to  the  uniting  of  railroads  ap- 
plies to  horse  railroads  as  well  as 
steam  railroads.  The  court  will  not 
enjoin  the  passage  of  an ,  ordinance 
which  will  he  useless  even  if  passed. 
Chicago  V.  Evans,  24  111.  52  (1860). 
Under'  the  general  statutes  authoriz- 
ing every  corporation-  to  mortgage  its 
real  and  personal  property,  a  street 
railway  company  may  mortgage  its 
street  railway.  Hovelman  v.  Kansas 
City  H.  R.  R.,  79  Mo.  632  (1883). 
In  People  v.  Brooklyn,  etc.  R.  R.,  89 
N.  Y.  75  (1882),  the  New  York  court 
of  appeals  applied  to  street  railroads 
a  general  statute  authorizing  "rail- 
road" corporations  to  make  leases  of 
their  property  A  street  railroad  may 
mortgage  its  property  in  accordance 
with  the  statutes,  although  the  fran- 
chise from  the  city  prohibited  any 
other  company  operating  the  fran- 
chise. Wells  V.  Northern  T.  Co.,  63 
N.  E.  Rep.  136  (111.  1902).  A  sale 
of  motors,  controllers,  trolley  poles, 
electric  generators,  and  a  switch- 
board by  contract,  which  reserves 
title  in  the  vendor  until  he  Is  paid, 
gives  the  vendor  precedence  as 
against  judgment  creditors  and  mort- 
gagees. General,  etc.  Co.  v.  Transit, 
etc.  Co.,  57  N.  J.  Eq.  460  (1898). 
Where  one  street  railway  company 
transfers  all  its  property  to  another 
street  railway  company  for  bonds  and 
stock  of  the  latter,  to  be  distributed 
among    the    bondholders    and    stock- 


holders of  the  formet  in  exchange  for 
their  bonds  and  stock  in  the  former, 
the  purchasing  company  is  liable  on 
the  debts  of  the  selling  company,  the 
transaction  being  practically  a  con- 
solidation. Shadford  v.  Detroit,  etc. 
Ry.,  89  N.  W.  Rep.  960  (Mich.  1902). 
A  street  railway  company  cannot  le- 
gally transfer  to  an  individual  its 
franchise  right  to  construct  its  rail- 
way. Hence  where  the  incorporators 
named  in  a  special  charter  organize 
by  subscribing  one  shafe  each  and 
allowing  another  person  to  subscribe 
for  the  remainder,  he  at  the  same 
time  entering  into  a  personal  contract 
with  them  that  he  would  construct 
the  street  railway  called  for  by  the 
charter  within  a  certain  time,  and 
for  failure  so  to  do  he  was  to  "re- 
turn the  charter,"  a  suit  by  the  orig- 
inal incorporators  to  cancel  his  sub- 
scription and  to  obtain  control  of  the 
board  of  directors  will  not  lie,  inas- 
much as  the  contract  was  an  attempt 
to  transfer  the  corporate  franchise. 
Simonds  v.  Bast  Windsor,  etc.  Ry.  73 
Conn.  513  (1901).  Where  a  stock- 
holder in  a  street  railway  starts  suit 
to  set  aside  an  illegal  consolidation 
with  another  company  fraudulently 
brought  about  by  the  officers  the  lat- 
ter company  being  insolvent  and  the 
former  liable  to  become  so,  a  cause 
of  action  is  stated  and  a  receiver  may 
be  appointed.  B'ecker  v.  Gulf  City, 
etc.  Co.,  80  Tex.  475  (1891). 

2  A  general  act  reducing  rates  is 
not  construed  so  as  to  apply  to  street 
railways.  Where  paper  money  de- 
preciates the  currency,  a  street  rail- 
way may  charge  six  instead  of  five 
cents,  although  the  latter  is  the  price 
fixed  in  its  grant.  Moneypenny  v. 
Sixth  Avenue  R.  R.,  7  Rob.  328  (1863). 
On  this  subject  of  reduction  of  rates, 
see  §  902,  supra. 
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power  is  given  by  the  legislature  in  express  terms  or  by  necessary 
implication.^  The  question  of  whether  a  street  railway  company  may 
sell  a  part  of  its  railway  is  one  which  the  state  alone  can  raise.  ^  It 
has  been  held  in  Pennsylvania  that  a  street  railway  cannot  locate  a 
large  part  of  its  route  over  private  land,  even  though  the  oviTiers 
consent.^ 

A  street  railroad  cannot  condemn  land  under  the  statutes  au- 
thorizing railroads  to  do  so.*  The  extent  of  a  street  railway,  com- 
pany's right  to  lay  down  single  or  double  tracks,  freight  tracks, 
switches,  etc.,  depends  upon  the  words  of  the  grant.*     Although  a 


1  Indianapolis,  etc.  R.  R.  v.  Indian- 
apolis, etc.  Co.,  33  Ind.  App.  337 
(1903). 

2  Oakland  R.  R.  v.  Oakland,  etc.  R. 
R.,  45  Gal.  365  (1873).  Where  a 
street  railway  is  sold  by  unanimous 
consent,  no  one  but  the  state  can  ob- 
ject, and  henoe  a  custodian  of  a  part 
of  the  securities  involved  in  the  sale 
cannot  raise  such  objection.  Read  v. 
Citizens',  etc.  R.  R.,  110  Peno.  316 
(1903). 

3  Rahn  Township  v.  Tamagiua,  etc. 
Ry.,  167  Pa.  St.  84  (1895).  A  street 
railroad  company  organized  under  the 
general  act  may  construct  a  part  of 
its  road  on  land  purchased  outside  of 
streets  and  highways.  Farnum  v. 
Haverhill,  etc.  Ry.,  178  Mass.  300 
(1901). 

4  A  street  railroad  company  in  New 
York  formerly  had  no  power  to  ac- 
quire a  right  of  way  through  private 
property.  It  was  obliged  to  confine 
itself  to  the  streets.  Re  South  Beach, 
etc.  R.  R.,  119  N.  Y.  141  (1890).  A 
street  railway  company  cannot  con- 
demn land  under  the  general  statute 
authorizing  railroads  so  to  do.  Thom- 
son-Houston Elec.  Co.  V.  Simon,  20 
Oreg.  60  (1890).  A  city  council  has  no 
power  to  condemn  land  for  a  street 
for  the  express  purpose  of  giving  a 
railtoadi  company  the  use  of  the  street 
in  such  a  manner  as  to  exclude  all 
other  travel  therefrom.  Ligare  r. 
Chicago,  139  III.  46  (1891).  Ejectment 
lies  to  recover  land  which  a  city  and 
a  street  railway  occupied  without  the 
consent  or  acquiescence  of  the  owner. 


Green  v.  Tacoma,  51  Fed.  Rep.  622 
(1892).  The  Illinois  condemnation 
statute  applicable  to  railroads  applies 
also  to  an  electric  railway,  the  latter 
having  been  incorporated  under  the 
general  railroad  act.  Malott  v.  Col- 
linsville,  etc.  R.  R.,  108  Fed.  Rep.  313 
(1901).  Although  the  statutes  author- 
ize a  street  railway  to  condemn  a  pri- 
vate right  of  way,  yet,  if  the  street 
railway  is  already  on  the  highway,  it 
cannot  abandon  its  right  of  way  and 
condemn  a  private  right  of  way. 
Harvey  v.  Aurora  &  G.  Ry.,  174  111. 
295   (1898). 

5  Although  a  turnout  is  longer  than 
is  reasonable,  yet  the  city  cannot 
arbitrarily  tear  it  up,  but  must  give 
the  street  railway  an  opportunity  to 
contest  the  matter.  Cape  May  v.  Cape 
May,  etc.  R.  R.,  60  N.  J.  L.  224  (1897). 
Where  the  ordinance  specifically  des- 
ignates sidings  and  turnouts,  only 
those  can  be  constructed.  State  v. 
Cape  May,  58  N.  J.  L.  565  (1896). 
Although  a  street  railway  company 
constructs  two  tracks  where  it  has  a 
right  to  construct  only  one  track,  this 
is  no  excuse  for  cutting  its  wires. 
Paterson  Ry.  v.  Grundy,  51  N.  J.  Bq. 
213  (1893).  Even  though  a  street 
railway  company  having  power  to  con- 
struct two  tracks  constructs  only  one, 
it  may  thereafter  construct  the  other. 
Workman  v.  Southern,  etc.  R.  R.,  129 
Cal.  536  (1900).  A  city  grant  to  a 
street  railway  to  lay  its  tracks  with 
switches  and  turnouts  is  a  grant  for 
a  single-track  railway  only,  and  if 
the  company  lays  long  switches  and 
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city  council  has  granted  a  right  to  lay  two  tracks  through  a  street, 
yet  it  may  afterwards  limit  the  right  to  one  track,  this  being  a  rea- 
sonable regulation  concerning  the  use  of  the  street  under  the  cir- 


turnouts  tlie  court  may  pass  upon 
their  reasonableness.  Willis  v.  Erie 
City,  etc.  Ry.,  188  Pa.  St.  56  (1898). 
A  street  railway  is  not  bound  to  so 
construct  its  tracks  that  vehicles  may 
cross  them  at  all  points.  Owensboro 
V.  Owenbeoro,  etc.  R.  R.,  40  S.  W.  Rep. 
916  (Ky.  1897).  A  street  railway 
company  has  implied  power  to  make 
reasonable  switches  and  side-tracks, 
also  tracks  leading  into  its  car  barn, 
but  has  no  power  to  leave  its  cars 
and  engines  standing  on  the  streets 
over  night,  or  when  not  in  operation. 
Stroudsburg  v.  Stroud&burg  Pass.  R. 
R.,  2  Pa.  Dist.  35  (1892).  The  con- 
struction of  a  double  track  will  not 
be  enjoined  at  the  instance  of  prop- 
erty owners.  Dilley  v.  Wilkes'-Barre, 
etc.  Ry.,  2  Pa.  Dist.  91  (1892).  A 
street  railway  company  having  power 
to  construct  a  double  track  may  at 
any  time  subsequent  to  the  construc- 
tion of  a  single  track  put  in  the  double 
track.  People's  Pass.  Ry.  v.  Baldwin, 
37  Leg.  Int.  424  (Com.  PI.  1880).  If  a 
street  railway  has  power  to  construct 
a  single  or  double  track,  it  may  lay 
a  single  track  and  subsequently  take 
it  up  and  lay  a  double  track.  Ransom 
V.  Citizens'  Ry.,  104  Mo.  375  (1891). 
The  fact  that  the  compa,ny  has  laid 
its  track  slightly  nearer  the  curb  than 
the  ordinance  prescribes  is  not  suffi- 
cient ground  for  a  court  of  equity  to 
interfere  upon  an  information  filed  by 
the  attorney-general.  Attorney-Gen- 
eral V.  Metropolitan  R.  R.,  125  Mass. 
515  (1878).  A  city,  after  granting  the 
right  to  a  street  railway  company  to 
lay  down  a  double  track,  cannot  con- 
fine the  company  to  a  single  track. 
"The  ordinance  constitutes  a  contract 
whereby  defendant  Is  secured  in  the 
exercise  of  the  powers  conferred 
therein.  If  it  had  hot  this  effect  the 
defendant  would  have  no  security  that 
its  property  would  not  be  destroyed 


by  unfriendly  legislation  by  the  city 
council.  The  law  will  secure  to  de- 
fendant the  exercise  of  all  the  powers 
conferred  by  the  ordinance."  The 
city  cannot,  without  the  consent  of 
the  defendant,  change  the  terms  of 
the  ooniract  entered  into  by  the 
ordinance,  nor  abrogate  or  nullify 
it.  Burlington  i\  Burlington  St.  Ry., 
49  Iowa,  144  (1878).  Street  railways 
in  Pennsylvania  are  known  as  "pas- 
senger railways,"  and  are  so  dis- 
tinguished from  a  "railroad."  The 
former  have  no  power  to  carry 
freight  or  to  lay  down  tracks  suit- 
able for  freight.  Commonwealth  v. 
Central  Pass.  Ry.,  52  Pa.  St.  506 
(1866).  A  loop  line  may  be  author- 
ized, It  is  not  necessary  that  the 
cars  run  both  ways  on  a  street. 
Brown  v.  Duplessis,  14  La.  Ann.  842 
(1859).  A  street  railway  company,  in 
laying  its  tracks,  may  use  the  cobble- 
stones O'f  the  pavement  which  it 
takes  up.  Philadelphia  v.  Empire,  etc. 
Ry.,  3  Brewst.  547  (1869).  The  right 
to  lay  down  a  track  between  two 
points  does  not  give  the  right  to  lay 
down  tracks  in  more  than  one  street 
between  those  points.  Brooklyn,  etc. 
R.  R.  V.  Brooklyn,  etc.  R.  R.,  32  Barb. 
358  (1860).  The  laying  of  a  third 
broad-gauge  rail  by  a  narrow-gauge 
street  railway  will  not  be  enjoined  at 
the  instance  of  a  property  owner. 
Denver,  etc.  Ry.  v.  Barsaloux,  15 
Oolo.  290  (1890).  Switches  and  sid- 
ings may  be  constructed  after  the 
time  for  the  construction  of  the  road 
has  expired.  Pottsville  v.  People's 
Ry.,  148  Pa.  St.  175  (1892).  The  right 
to  construct  a  railway  gives  also  the 
right  to  construct  turnouts  and 
switches,  after  the  usual  application 
to  the  city.  Houston  v.  Houston,  etc. 
Ry.,  84  Tex.  581  (1892).  The  charter 
right  of  a  street  railway  company 
eastwardly  aaid   westwardly,  with  a 


3440 


CH.  LIV.]  STREET   RAILWAYS.  [§  915. 

cumstances  of  the  case.-'  Where  a  street  railway  has  a  grant  to  lay 
double  tracks  but  lays  a  single  track  and  refuses  to  lay  the  double 
tracks,  a  city  may  grant  to  another  street  railway  company  the  right 
to  put  down  a  double  track.^  A  street  railway  company  cannot  legally 
agree  with  a  property  owner  never  to  lay  more  than  a  single  track, 
the  company  having  the  charter  power  to  lay  a  double  track.  Such 
an  agreement  is  contrary  to  public  policy.^  A  street  railway  company 
cannot  legally  agree  with  another  street  railway  company  in  such  a 
way  as  to  limit  extensions  of  either  company  in  the  future.*  Even 
though  an  electric  power  company  in  its  contract  to  furnish  power  to 
a  street  railway  agrees  not  to  furnish  power  to  any  competing  street 
railway,  and  the  contract  is  void,  yet  it  will  be  compelled  to  continue 
to  furnish  power  until  the  street  railway  can  make  other  arrange- 
ments.^ Where  the  city  may  prescribe  the  manner  in  which  a  cor- 
poration shall  exercise  its  privileges  in  the  street  or  in  digging  up 
the  same,  it  may  enjoin  a  street  railway  from  rebuilding  its  road 
without  the  consent  of  the  city  or  of  its  board  of  public  works.^ 
Where  the  municipality  is  to  locate  the  tracks,  this  means  it  shall 
determine  whether  a  single  or  double  track  is  allowed,  what  part 
of  the  street  is  to  be  occupied,  and  where  the  sidings  are  to  be.^  Under 
the  Connecticut  statutes  a  city,  when  a  street  railway  applies  to  con- 
struct its  line,  may  compel  it  to  place  its  wires  underground.® 

A  street  railroad  has  implied  power  to  use  horses  or  electricity, 
but  it  cannot  change  from  horses  to  a  cable  or  to  electric  power 
unless  expressly  authorized  so  to  do.^     A  street-car  company  which 

right  to  construct  branches  "thrcugh  Co.,   27   Atl.   Rep.   483    (N.   J.   1893). 

any    of    the    streets,"     is    construed  See  also  Laclede  Gas  L.  Co.  v.  Murphy, 

strictly,  and  after  twenty-eight  years  170  U.  S.  78  (1898). 

will    not   be   held   to   allow  the   con-  ^  State  v.  Newark,  57  N.  J.  L.  309 

struction  of  a  north  and  south  road.  (1894). 

Junction.  Pass.    Ry.    v.    Williamsport  8  Appeal    of    New    York,    N.    H.    & 

Pass.  Ry.,  154  Pa.  St.  116  (1893).  H.    R.    R.,    70    Atl.    Rep.    26    (Conn. 

1  Baltimore  v.  Baltimore  Trust  Co.,  1908). 

166  U.  S.  673  (1897),  rev'g  Baltimore  9  A  street  railroad  company  whose 

Trust,  etc.  Co.  v.  Baltimore,  64  Fed.  charter  forbids  the  use  of  steam  as  a 

E^p.  153.  motive    power    cannot   change    from 

2  Newport  News,  etc.  Ry.  v.  Hamp-  horses  to  a  cable  except  by  legislative 
ton,  etc.  Ry.,  102  Va.  795   (1904).  authority.    People  v.  Newton,  48  Hun, 

3  Doane  f.  Chicago  City  Ry.,  160  111.  477  (1888);  aff'd,  112  N.  Y.  396. 
22  (1895).  Under  a  power  to  use  such  motive 

4  South,  etc.  Ry.  v.  Calumet,  etc.  Ry.,  power  as  may  be  deemed  expedient, 
171  111.  391  (1898).  See  also  §909,  the  company  may  use  the  trolley.  An 
supra.  ordinance  authorizing  horse  railroad 

5  Seattle,  etc.  Co.  v.  Snoqualmie,  etc.  tracks  does  not  restrict  the  motive 
Co.,  40  Wash.  380   (1905).  power  to   horses.     In  New  Jersey   a 

e  Inhabitants,  etc.  v.  Trenton,   etc.    municipality   may   by    ordinance   au- 
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erects  overhead  wires  without  the  consent  of  a  board  whose  con- 
sent is  required  by  statute  cajinot  enjoin  the  cutting  of  its  wires.^ 

Where  a  street  railroad  is  authorized  to  operate  by  any  mechan- 
ical or  other  power  except  steam,  it  may  adopt  electricity  as  a 
motive  power,  even  though  electricity  as  a  motive  power  was  dis- 
covered subsequently  to  the  statute.  The  fact  that  the  company 
has  used  horses  for  a  long  time  does  not  prevent  its  changing  to 
electricity.  The  city  may  consent  to  the  use  under  a  general  power 
authorizing  the  city  to  regulate  the  use  of  the  streets  by  railways.* 

tborize  a  street-car  line  to  use  the  pany's  rlgbt  to  use  electricity.  Wll- 
trolley.  Paterson  Ry.  v.  Grundy,  51  llams  v.  Citizens'  Ry.,  130  Ind.  71 
N  J.  Eq.  213  (1893).  The  legislature  (1891).  Although  suit  Is  brought  to 
may  authorize  a  street  railway  to  forfeit  a  street  railway  franchise  for 
change  from  horse  to  cable  power  using  electric  power  without  author- 
without  requiring  the  consent  of  the  Ity,  the  legislature  may  cure  the  de- 
munlclpal  a,uthorlties,  even  though  feet  of  power.  To  forfeit  for  not  com- 
the  constitution  requires  the  consent  menclng  work  within  a  year,  the 
of  the  municipal  authorities  to  the  pleading  must  allege  when  the  work 
laying  down  of  tracks.  Be  Third  was  commenced.  People  v.  Los  Ange- 
Ave.  R.  R.,  121  N.  Y.  536  (1890).  A  les,  etc.  Ry.,  91  Oal.  338  (1891).  Al- 
street  railway  company  with  no  sped-  though  a  company  authorized  to  lay 
flcations  in  its  charter  as  to  the  mode  a  cable  railway  proceeds  to  lay  a 
of  propulsion  may  use  electricity  and  horse  railway,  yet  the  latter  cannot 
may  erect  poles  for  that  purpose,  be  abated  as  a  nuisance,  but  the  city 
Halsey  v.  Rapid,  etc.  Ry.,  47  N.  J.  may  compel  the  company  to  operate  a 
Eq.  380  (1890).  In  Powell  v.  Macon,  cable  line.  Spokane  St.  Ry.  v.  Spo- 
etc.  R.  R.,  92  Ga.  20d  (1893),  it  seems  kane  Fails,  6  Wash.  521  (1893). 
that  the  charter  from  the  legislature  A  passenger  street  railway  cannot 
contemplated  the  construction  of  a  change  from  horses  to  trolley  unless 
steam  railroad,  but  that  the  company  specially  authorized.  Watkln  v.  West 
obtained  from  the  city  a  right  to  Philadelphia  Pass.  Ry.,  1  Pa.  Disf. 
construct  an  electric  railroad  in  the  463  (1892).  A  horse  railway  cannot, 
streets.  The  court  upheld  the  rights  even  with  the  consent  of  the  local 
so  granted  by  the  city,  and  also  up-  authorities,  use  electric  power,  where 
held  the  grant  of  a  right  io  build  a  by  its  charter  it  is  to  be  a  horse 
spur  track  to  run  to  the  power-house  railway.  Haines  i-.  Twenty-second, 
and  car-house  of  the  company;  and  etc.  Ry.,  1  Pa.  Dist.  506  (1892). 
also  held  that,  althou  h  the  company  i  Paterson  Ry.  v.  Grundy,  51  N.  J. 
has    power    by    its    charter    to   carry  Eq.  213  (1893). 

both  freight  and  passengers,  yet  the  2  Hudson,  etc.  Tel.  Co.  v.  Watervllet, 
restriction  by  the  city  to  the  carrying  etc.  Ry.,  135  N.  Y.  393  (1893).  A 
of  passengers  only  does  not  invalidate  company  stringing  wires  without  au- 
the  grant  by  the  city.  The  question  of  thority  cannot  obtain  an  injunction 
the  right  to  use  electricity  cannot  be  against  property  owners  cutting  the 
Raised  in  an  accident  case.  Hine  v.  wires.  Patorscn  Ry.  v.  Grundy,  51  N. 
Bay  Cities,  etc.  Ry.,  115  Mich.  204  J.  Eq.  213  (1893).  An  ordinance 
(1897).  Where  an  electric  railway  which  gives  power  to  a  street  rail- 
seeks  to  enjoin  parties  moving  a  way  company  to  equip  its  lines  with 
house  from  blocking  the  tracks,  the  the  electric  system  is  suflttclent  author- 
defendants    cannot   attack   the    com-  Ity  for  th^  lessee  of  the  company  to 
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Where  a  street  railroad  has  pover  to  lay  tracks  in  a  street,  it 

has  power  to  cross  the  tracks  of  a  steam  railroad  which  cross  the 
street.^     A  street  railway  authorized  to  cross  steam  railroads  on 

do  the  same.  Beeves  v.  Philadelphia  Ry.  v.  Whiting,  etc.  Ry.,  139  Ind.  297 
Traction  Co.,  152  Pa.  St.  153  (1893).  (1894);  Chicago,  etc.  R.  R.  ■;;.  West 
The  grant  of  authority  by  a  city  to  a  Chicago  St.  R.  R.,  156  111.  255  (1895). 
company  to  erect  poles  for  the  trolley  Where  a  grade  crossing  is  authorized 
system  should  be  by  ordinance  and  the  court  will  not  enjoin  it.  New 
not  by  resolution.  State  v.  Newark,  Yotk,  etc.  R.  R.  v.  Bridgeport  Trac- 
54  N.  J.  L.  102  (1892).  A  lessee  com-  tion  Co.,  65  Conn.  410  (1895).  No 
pany  having  power  to  lay  a  cable  on  damages  will  be  allowed  a  steam  rail- 
streets  on  which  a  passenger  rail-  road  on  account  of  a  street  railway 
way  has  been  constructed  has  power  crossing  the  former's  tracks  on  the 
to  lay  a  cable  on  streets  upon  which  street.  Atchison,  etc.  Ry.  v.  General, 
the  lesisor  passenger  compamy  has  etc.  Ry.,  112  Fed.  Rep.  689  (1902).  A 
power  to  lay  tracks.  Rafflerty  v.  Oen-  siteam  railroad  authorized  to  cross 
tral  Traction  Co.,  147  Pa.  St.  579  the  street  has  no  right  to  construct 
(1892).  Power  of  a  municipality  to  piers  and  abutments  in  such  cross- 
authorize  "horse  and  steam  railroads"  ings,  and  not  even  a  municipality  can 
gives  power  to  authorize  an  electric  give  such  a  right,  if  such  piers  cause 
railway.  Buckner  v.  Hart,  52  Fed.  great  inconvenience  and  detriment  to 
Rep.  835  (1892).  If  the  charter  of  the  public.  Del.  etc.  R.  R.  v.  City  of 
the  company  provides  that  it  may  use  Buffalo,  158  N.  Y.  266,  and  on  rehear- 
any  mode  of  propulsion  that  does  not  ing,  478  (1899).  Where  a  steam  rail- 
involve  the  use  of  overhead  wires,  it  road  is  in  the  hands  of  receivers  an 
cannot  use  such  wires.  Farrell  v.  electric  street  railway  may  apply  to 
Winchester  Ave.  R.  R.,  61  Conn.  127  the  court  for  permission  to  make  a 
(1891),  holding  also  that  an  abutting  grade  crossing  and  the  court  has 
property  owner  might  enjoin  suoh  power  to  grant  it.  Stewart  v.  Wis- 
use.  A  statute  empowering  munici-  consin  Cent.  Co.,  89  Fid.  Rep.  617 
palities  to  authorize  the  use  of  elec-  (1898).  An  agreement  between  a 
trie  motors  on  street-car  lines  does  not  street  railway  and  a  steam  railway  as 
sustain  an  ordinance  authorizing  the  to  a  crossing  and  a  diviS'ion  of  the 
construction  of  poles  for  the  trolley  expense  is  enforceable,  even  though 
system.  Sitate  v.  Trenton,  54  N.  J.  L.  the  street  railway  afterwards  claims 
92  (1892).  An  adjacent  property  that  it  had  a  right  to  cross  without 
owner  cannot  question  the  right  of  such  agreement.  Richmond,  etc.  Ry. 
the  company  to  use  electricity  as  a  «?.  Richmond,  etc.  R.  R.,  96  Va.  670 
motive  power.  Detroit  City  Ry.  ■;;.  (1899).  An  electric  railway  may. 
Mills,  85  Mich.  634  (1891).  under  permission  from  the  local  au- 
1  A  steam  railroad  cannot  enjoin  an  thorities,  cross  a  steam  railroad  with- 
electric  street  railway  from  crossing  out  condemnation  proceedings  and 
its  tracks  at  graide,  nor  can  the  court  without  paying  damages.  Southern 
compel  the  latter  to  put  in  Interlock-  Ry..  v.  Atlanta,  etc.  Co.,  Ill  Ga.  679 
ing  switches,  etc.,  th«  local  authorities  (1900).  A  street  railway  cannot  en- 
having  designated  how  the  tracks  join  a  steam  railroad  from  elevating 
should  be  constructed.  Old  Colony  R.  the  tracks  of  such  steam  railroad 
R.  V.  Rockland,  etc.  St.  Ry.,  161  Mass.  over  the  street,  leaving  an  under- 
416  (1894).  A  street  rail'way  may  ground  passage  for  the  street  railway, 
cross  steam  railroad  tracks  without  no  special  damage  to  the  latter  being 
paying   compensation.     Chicago    etc.  shown.    Chicago,  etc.  Ry.  v.  Chicago, 
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the  street  cannot  cross  a  steam  railroad  on  private  land,  and  the 


etc.  R.  R.,  181  111.  605  (1899).  A  steam 
railroad  cannot  enjoin  a  street  rail- 
way froim  crossing  its  tracks  at  grade, 
even  though  the  steam  railroad  owns 
the  fee  of  the  street  and  claims  that 
the  street  railway  was  not  legally  au- 
thorized. Only  the  state  can  main- 
tain such  an  injunction.  General,  etc. 
Ry.  V.  Chicago,  etc.  R.  R.,  184  111.  588 
(1900).  It  is  not  a  violation,  of  dis- 
cretion on  the  part  of  the  court  to 
refuse  to  grant  a  street  railway  the 
temporary  right  to  cross  a  steam 
railroad  pending  an  appeal  in  oondem- 
niation  proceedings.  State  v.  Burnell, 
80  N.  W.  Rep.  460  (Wis.  1899).  In 
the  case  of  Malott  v.  Collinsville,  etc. 
R.  R.,  108  Fed.  Rep.  313  (1901),  where 
a  receiver  was  in  charge  of  a  steam 
railroad,  an  electric  street  railway 
wishing  to  condemn  the  right  to 
cross,  the  steam  railroad  applied  to 
the  equity  court  which  had  appointed 
the  receiver  for  such  right  upon  com- 
pensation being  paid.  A  steam  rail- 
road cannot  enjoin  a  grade  croscing 
by  a  street  railway  on  the  theory  that 
the  crossing  will  be  dangerous,  un- 
jeasonable,  or  not  feasible,  even 
though  such  crossing  is  on  a  turn- 
pike. Elizabethtown,  etc.  R.  R.  v. 
Ashland,  etc.  Ry.,  96  Ky.  347  (1894). 
A  member  of  a  community  cannot  en- 
join the  construction  of  a  street  rail- 
way unless  he  is  injured  differently 
from  the  rest  of  the  community  at 
large;  hence  a  steam  railroad  com- 
pany cannot  have  such  an  injunction 
merely  because  the  street  railway  will 
cross  the  steam  railroad.  Morris, 
etc.  R.  R.  V.  Newark  Pass.  Ry.,  51  N. 
J.  Eq.  379  (1894).  In  consequence  of 
the  above  decisions,  a  statute  was 
passed  whereby  the  method  of  a 
street  railway  crossing  a  steam  rail- 
road is  fixed  by  the  chancellor.  Re 
Atlantic,  etc.  Ry.,  35  Atl.  Rep.  387 
(N.  J.  1896).  In  Port  Richmond,  etc. 
R.  R.  V.  Staten  Island,  etc.  R.  R.,  144 
N.  Y.  445  (1895),  where  a  horse  rail- 
road  cliossing    a   steam    railroad    at 


grade  leased  to  an  electric  road  the 
same  right,  the  court  refused  to  enjoin 
the  steam  railroad  from  preventing 
the  same.  Where  the  right  to  make 
a  grade  crossing  is  in  doubt,  the  street 
railway  cannot  enjoin  the  railroad 
from  preventing  the  crossing.  Ches- 
ter Traction  Co.  v.  Philadelphia,  etc. 
R.  R.,  174  Pa.  St.  284  (1896).  As  to 
crossing  a  steam-railroad  track  under 
the  New  York  statute,  see  Geneva,  etc. 
Ry.  V.  New  York  Cent.  etc.  R.  R.,  90 
Hun,  9  (1895);  aff'd,  152  N.  Y.  632. 
A  statute  relative  to  the  crossing  of 
one  railroad  by  another  applies  to  a 
street  railroad  crossing  a  steam  rail- 
road, and  a  statute  authorizing  such 
crossing  is  constitutional  although  the 
compensation  is  not  to  be  determined 
and  paid  until  after  the  crossing  has 
been  made,  a  bond  being  given  In  the 
meantime.  Buffalo,  etc.  Ry.  v.  New 
York,  Lake  Erie,  etc.  R.  R.,  72  Hun, 
583,  587  (1893).  A  street  railway 
may  cross  a  steam  railroad  on  the 
street.  Philadelphia,  etc.  R.  R.  v.  Wil- 
mington, etc.  Ry.,  38  Atl.  Rep.  1067 
(Del.  1897).  A  preliminary  injunc- 
tion against  a  steam  railroad  inter- 
fering with  the  laying  of  a  street-rail- 
way track  across  the  tracks  of  the 
former  should  not  be  granted  where 
the  former  sets  up  that  it  has  occupied 
the  ground  for  more  than  twenty 
years,  that  it  was  a  part  of  the  yard 
for  making  up  trains,  that  the  street 
railway  company  was  not  valid,  and 
that  other  and  safer  points  of  cross- 
ing were  available.  Calvert  v.  State, 
34  Neb.  616  (1892).  In  Pennsylvania, 
by  statute,  a  court  of  equity  may  en- 
join a  street  railvray  company  from 
crossing  a  steam  railroad  at  gradfc 
Pennsylvania  R.  R.  v.  Braddoek,  etc. 
Ry.,  152  Pa.  St.  116  (1893).  A  court 
of  equity  will  not  interfere  with  the 
crossing  of  a  public  highway  by  a 
railroad  and  the  mode  of  such  cross- 
ing except  in  serious  cases.  The  or- 
dinary remedies  for  a  nuisance  should 
be  resorted  to.    Raritan  v.  P6rt  Read- 


3444 


CH.  LIV.J 


STREET    RAILWAYS. 


[§  915. 


steam  railroad  may  prevent  an  overhead  bridge.-'  In  order  to  avoid 
a  grade  crossing,  a  street  railway  may  diverge  from  the  street  for 
a  short  distance.^  A  court  of  equity  has  power  to  determine  the 
method  in  which  a  trolley  railway  shall  cross  at  grade  a  steam  rail- 
road.* A  steam  railroad  cannot  enjoin  the  construction  of  a  street 
railway  on  a  bridge  over  the  steam  railroad  tracks,  where  the  street 
railway  offers  to  rebuild  and  strengthen  the  bridge.*  A  steam  railroad 
may  require  a  street  railroad  about  to  cross  a  bridge  going  over  a 
steam  railroad  to  make  such  bridge  safe.^  A  statute  may  provide  that 
the  expense  of  constructing  and  maintaining  safeguards  at  crossings 
of  steam  and  street  railr<>ads  shall  be  apportioned  between  them.® 
Where  a  steam  railroad  is  about  to  cross  a  street  railway  the  railroad 
commissioners  of  the  state  may  under  statutory  authority  compel  the 
installation  of  safety  appliances,  each  company  to  bear  one-half  of 
the  expense.''  A  street  railway  having  power  to  run  on  any  highway 
may  cross  a  toll  bridge  on  payment  of  adequate  toUs.^  One  street 
railway  cannot  prevent  another  street  railway  crossing  its  tracks  on 
the  ground  that  the  latter  company  was  not  authorized  to  go  on  that 
proposed  route,     l^o  compensation  need  be  paid  for  such  crossing.' 


lug  R.  R.,  49  N.  J.  Eq.  11  (1891). 
The  crossing  of  one  road  by  another 
does  not  constitute  a  taking  of  the 
property' of  the  latter.  Brooklyn,  etc. 
R.  R.  V.  Brooklyn,  etc.  R.  R.,  33  Barb. 
420  (1861). 

1  Northern,  etc.  Ry.  v.  Harrisburg, 
etc.  Ry.,  177  Pa.  St.  142  (1896). 

2  Pennsylvania  R.  R.  v.  Glenwood, 
etc.  Ry.,  184  Pa.  St.  227   (1898). 

3  West  Jersey,  etc.  R.  R.  v.  Atlantic 
City,  etc.  Co.,  65  N.  J.  Eq.  613  (1904). 

4  North  Pennsylvania  R.  R.  v.  In- 
land, etc.  Co.,  205  Pa.  St.  579   (1903). 

5  Pennsylvania  R.  R.  v.  Greensburg, 
etc.  Ry.,  176  Pa.  St.  559  (1896). 
Where  a  steam  railroad  is  bound  to 
maintain  an  overhead  bridge,  it  is  a 
question  whether  the  steam  railroad 
or  an  electric  railroad  that  uses  such 
bridge  is  bound  to  strengthen  the 
bridge.  Newark,  etc.  R.  R.  v.  New 
Jersey,  etc.  Co.,  33  Atl.  Rep.  475  (N. 
J.  1895).  As  to  the  duty  and  rights 
of  the  public  authorities  over  a  bridge 
which  a  trolley  road  desires  to  cross, 
see  Lewis  v.  Board  of  Freeholders,  28 
Atl.  Rep.  553  (N.  J.  1894).  The  right 
of  a  street  railway  to  construct   its 


tracks  on  highways  does  not  give  it 
the  right  to  run  over  a  county  bridge. 
Venango  County  v.  Oil  City  St.  Ry.,  3 
Pa.  Dist.  546  (1894).  See  also  §§  919, 
922. 

6  Detroit,  etc.  Ry.  v.  Commissioner 
of  Railroads,   127   Mich.    219    (1901). 

7  Detroit,  etc.  Ry.  v.  Osborn,  189  U. 
S.  383  (1903). 

8  Pittsburgh,  etc.  R.  R.  v.  Point 
Bridge  Co.,  165  Pa.  St.  37  (1894). 
Where  the  street  railway  act  author- 
izes companies  to  run  over  "any  street 
or  highway,"  they  may  lay  their 
tracks  upon  and  run  over  a  toll 
bridge.  They  must,  however,  pay  toll 
the  same  as  other  traffic.  No  question 
of  eminent  domain  enters  into  such  a 
case.  The  street  railway  company 
may  enjoin  the  bridge  company  from 
preventing  the  construction  and  opera- 
tion of  the  road.  Pittsburgh,  etc.  Ry. 
V.  Point  Bridge  Co.,  165  Pa.  St.  37 
(1894). 

9  Consolidated,  etc.  Co.  v.  South,  etc. 
Co.,  56  N.  J.  Eq.  569  (1898).  The 
crossing  of  one  electric  railway  by 
another  electric  railway  may  be  made 
without  condemnation  where  the  char- 
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§  916.  Right  of  one  street  railroad  to  run  over  the  tracks  of  an- 
other— Measure  of  compensation  to  be  paid. — One  street  railroad 
h.as  no  right  to  run  over  the  tracks  of  another  street  railroad  ex- 
cept by  consent  or  by  reason  of  a  statute,  and  in  the  latter  case 
compensation  must  be  paid.-^     But  the  legislature,  under  its  power 

ter  and  contracts  of  the  city  author-  South  Covington,  etc.  Ry.,  93  Ky. 
ize  such  crossing,  especially  when  the  136  (1892).  See  note  8,  p.  3445.  A 
road  making  such  crossing  existed  street  railway  whose  charter  compels 
iwior  to  the  other  road.  Birmingham,  it  to  allow  other  companies  to  use  its 
etc.  Co.  V.  Birmingham,  etc.  Co.,  122  tracks  upon  a  bridge  cannot  enjoin 
Ala.  349  (1899).  Where  two  street  such  us©  on  the  ground  that  another 
railways  cross,  the  law  does  not  raise  company  is  not  duly  authorized  to 
a  presumption  that  one  has  preced-  use  that  route.  People's,  etc.  Ry.  ». 
ence  of  passage  over  the  other.  Met-  Union,  etc.  Co.,  3  Pa.  Dist.  717  (1894). 
ropolitan  St.  Ry.  v.  Kennedy,  82  Fed.  Only  a  statute  can  give  one  street 
Rep.  158  (1897).  railway  the  right  to  run  over  another 

1  Metropolitan  R.  R.  v.  Quincy  R.  street  railway.  Crescent  City  R.  R.  v. 
R.,  94  Mass.  262  (1866).  But  see  New  Orleans,  etc.  R.  R.,  48  La.  Ann. 
Metropolitan  R.  R.  v.  Highland  Street  856  (1896).  In  Ohio  the  very  doubt- 
Ry.,  118  Mass.  290  (1875).  One  street  ful  intimation  has  been  made  that 
railway  company  has  no  right  to  run  a  city  council  may  always  allow  one 
its  cars  over  another  street  railway,  street  railway  to  run  over  the  tracks 
Brooklyn,  etc.  R.  R.  v.  Brooklyn  City  of  another,  compensation  being  duly 
R.  R.,  32  Barb.  358  (1860).  In  the  provided  for.  Toledo  Con.  etc.  Ry.  v. 
case  of  Fidelity,  etc.  Co.  v.  Mobile  St.  Toledo  El.  etc.  Ry.,  6  Ohio  Cir.  Ct. 
Ry.,  53  Fed.  Rep.  687  (1892),  the  Rep.  362  (1892),  citing  Kinsman  St 
court  held  that  the  use  of  five  blocks  Ry.  v.  Broadway,  etc.  R.  R.,  36  Ohio 
of  the  road-bed  of  a  street  railway  in  St.  239  (1880).  Where  two  street  rail- 
the  hands  of  a  receiver  by  another  ways,  having  the  right  to  use  the 
street  railway  company  materially  im-  same  street,  construct  and  maintain 
pairs  the  just  enjoyment  of  the  prop-  at  their  joint  expense  a  double-track 
erty,  and  will  be  enjoined  at  the  in-  street  railway  and  agree  that  each 
stance  of  the  receiver.  The  court  said  may  use  it  as  much  as  it  deems  neces- 
that  "one  public  corporation  cannot  sary  and  proper,  either  company  may 
take  the  franchises  of  another  public  run  over  such  tracks  cars  from  a  line 
eoriwration  in  actual  use  by  it,  unless  which  has  been  leased  to  it,  it  being 
expressly  authorized  to  do  so  by  the  shown  that  the  other  company's  use 
legislature,  and  then  only  by  proper '  of  the  track  is  not  interfered  with, 
legal  proceedings  of  condemnation."  Coney  Island,  etc.  Ry.  v.  Coney  Island, 
The  court  held,  however,  that  the  etc.  R.  R.,  38  N.  Y.  App.  Div.  494 
erection  of  poles  and  wires  for  an  (1899).  Where  one  street  railway 
electric  railway  did  not  interfere  with  owns  all  the  stock  of  another  street 
the  rights  of  a  street  railway  already  railway  (excepting  five  shares  the 
in  operation  upon  that  street.  Where  owner  of  which  does  not  object),  and 
a  bridge  company  has  allowed  street-  the  former  makes  a  contract  author- 
car  tracks  to  be  constructed  over  the  izing  a  third  street  railway  to  run 
bridge,  the  bridge  company  cannot  its  cars  over  the  tracks  of  the  corn- 
then  prohibit  the  use  of  the  bridge  pany  whose  stock  is  so  owned,  such 
for  street  cars,  but  it  may  charge  a  contract  is  legal  and  will  be  enforced, 
reasonable  sum  for  each  passenger  A  traffic  contract  allowing  one  com- 
carrled.    Covington,  etc.  Bridge  Co.  r.  .pany  or  its  assigns  to  run  its  cars 
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of  eminent  domain,  may  authorize  one  company  to  run  its  cars  over 
the  tracks  of  another  company  upon  paying  compensation.  Such 
statutes  are  now  quite  common.^ 


over  the  tracks  of  another  company  Pacific  Ry.  v.  Wade,  91  Cal.  449 
does  not  authorize  an  "assign"  to  run  (1891).  In  Toledo  Con.  etc.  Ry.  v. 
over  such  tracks  cars  from  still  other    To'ledo  Elec.  etc.  Ry.,  6  Ohio  Cir.  Ct. 


lines.    South,  etc.  Ry.  v.  Second  Ave. 
etc.    Ry.,    191    Pa.    St.    492     (1899). 


Rep.    362     (1892),    the    compensation 
allOTsred    under   oondemnation    of   the 


Where  a  steam  railroad  is  interfering  right  to  run  over  another  company's 
with  the  rights  of  a  street  railroad  tracks  was  one-half  of  the  capital  in- 
and  the  latter  does  not  apply  for  an  vested  therein,  less  one-half  its  value 
injunction,  relying  on  the  promise  of  when  the  street  rights  would  expire, 
the  steam  railroad  to  the  president  of  Nothing  was  allowed  for  good-will  or 
the  street  railroad,  that  the  steam  loss  of  business.  Where  an  electric 
irailroad  would  pay  all  the  damages,  street  railway  acquires  under  a  city 
such  promise  is  binding,  and  the  ordinance  the  right  to  run  over  a 
street  railroad  cannot  thereafter  cable  track,  the  cost  of  building  the 
m'aintain  an  ejectment.  Fresno,  etc.  cable  conduit  must  be  considered. 
R.  R.  V.  Southern  Pac.  R.  R.,  67  Pac.  Where  the  ordinance  provides  that  the 
Rep.  773  (Cal.  1901).  An  agreement  compensation  may  be  readjusted  ev- 
of  a  person  to  pay  a  certain  sum  of  ery  two  years,  the  court  may  require 
money  to  a  street  railway  upon  the  the  electric  railway  to  give  a  bond 
completion  of  the  railway  may  be  en-  to  pay  one-half  of  the  cost  of  renewals 
forced,  upon  such  completion  within  of  rails  and  pavement.  Grand  Ave. 
a  reasonable  time,  even  though  for  a  Ry.  v.  People's  Ry.,  132  Mo.  34  (1895). 
part  of  the  distance  the  tracks  of  an-  For  a  valuable  collection  of  the  de- 
other  railroad  were  used.  Los  An-  ci&ions  on  the  right  of  a  state  or  city 
geles,  etc.  Co.  v.  Wilshire,  135  Cal.  654  to.  authorize  one  street  i^ilway  to  use 


(1902). 


the  tracks    of   another,   and   on   conr 


1 A  statute   authorizing  one   street    demnation,  and  on  compensation,  see 


railway  company  to  run  its  cars  over 
the  tracks  of  another  company  upon 


12  Am.  R.  R.  &  Corp.  Cases,  pp.  603- 
626.    Where  by  statute  one  company 


paying  the  sum  awarded  in  regular  has  the  right  to  run  over  the  tracks 

condemnation    proceedings    is    constl-  of  another,  this  right  cannot  be  lost 

tutional.     Toledo   Consol.    St.   Ry.   v.  or   forfeited    by   the   act  of   the   city 

Toledo  Elec.  St.  Ry.,  50  Ohio  St.  603  common  council.    Jersey  City,  etc.  H. 

(1893).    The  right  of  a  street  railway  R.  R.  v.  Jersey  City,  etc.  R.  R.,  21  N. 


company   to    operate   its   road    is    a 
property   right   which   may   be  con- 


J.   Eq.    550    (1870).     In   the   case   of 
People's  Ry.  v.  Grand  Ave.  Ry.,  149 


demned  under  the  power  of  eminent  Mo.  245   (1899),  the  court  refused  to 

domain.    The  legislature  may  author-  enjoin    one    oomipany    from    running 

ize    one   company    to    run    over    the  such  number  of  cars  over  the  tracks 

tracks  of  another  company  upon  pay-  of  another  company  as  might  inter- 

ing    compensation    therefor.      Sixth  fere  with  the  latter,  where  prior  to 


Avenue  R.  R.  v.  Kerr,  72  N.  Y.  330 
(1878);  Be  Kerr,  42  Barb.  119  (1864). 
Cf.  Second,  etc.  Ry.  v.  Green,  etc.  Ry., 
3   Phila.   430    (1859).     In   CSalifornia 


the  running  of  such  oars  the  right  to 
do  so  had  been  fixed  in  accordance 
with  the  statute  and  compensation 
paid.    Even  though  the  federal  court 


street  railroads  may  use  each  other's  has  taken  jurisdiction  in  a  case  in 
tracks  for  five  blocks,  each  pajang  its  which  a  street  railway  objects  to  an- 
share    of    the    cost   of    construction,    other  street  railway  condemning  the 
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One  of  the  most  important  questions  connected  witli  street  rail- 
ways is  the  amount  of  compensation  which  must  be  paid  when  one 


riglit  to  use  the  former's  tracks  as 
being  a  violation  of  the  former  com- 
pany's contract  with  the  city,  yet  this 
does  not  give  the  federal  court  juris- 
diction of  a  supplemental  bill  to  pass 
upon  a  condemnation  which  is  clearly 
within  the  terms  of  the  original  con- 
tract between  the  city  and  the  com- 
pany. Mercantile,  etc.  Co.  v.  Collins 
Park,  etc.  R.  R.,  107  Fed..  Rep.  762 
(1900).  Where  under  a  statute  one 
company  obtains  the  right  to  run  over 
the  tracks  of  another  company  on  con- 
dition that  the  former  construct  and 
maintain  the  connections  with  the 
latter's  tracks,  the  former  has  the 
right  to  employ  and  control  the 
switchmen.  Grand  Ave.  Ry.  v.  Lindell 
Ry.,  148  Mo.  637  (1899).  After  plain- 
tiff, a  street  railway  company,  had 
received  its  charter  and  established 
its  road,  the  legislature  granted  the 
city  a  new  charter,  which  provided 
that  any  street  railroad  company 
should  have  the  right  to  run  its  cars 
over  the  track  of  any  other  street 
railroad  company  on  payment  of  a 
just  compensation  for  the  use  thereof, 
under  such  regulations  as  the  city 
should  prescribe,  and  the  city  was  re- 
quired to  pass  the  ordinances  neces- 
sary to  carry  the"  provisions  into 
effect.  Plaintiff  afterwards  accepted 
from  the  city  additional  franchises, 
and  agreed  to  conform  to  any  ordi- 
nance then  existing,  or  thereafter  to 
be  passed  enforcing  the  charter.  Held, 
that  plaintiff  conceded  the  right  of 
other  street  railroad  companies  to  use 
its  tracks  on  payment  Oif  just  com- 
pensation, and  became  subject  to  an 
ordinance  subsequently  passed  provid- 
ing the  mode  of  ascertaining  the  com- 
pensation. St.  LiOUis  R.  R.  V.  South- 
em  Ry.,  105  Mo.  577  (1891).  Though 
a  corporation  is  given  an  exclusive 
right  to  streets,  yet  a  new  corporation 
may  be  authorized  to  use  the  streets 
on   giving   compensation   to   the   old 


company.  It  amounts  to  an  exercise 
of  the  power  of  eminent  domain. 
Philadelphia,  etc.  Oo.'s  Appeal,  102 
Pa.  St.  123  (1883).  The  charter  of 
St.  Loiuis,  art.  10,  §  6,  provides  that 
"any  street  railroad  company  shall 
have  the  right  to  run  its  cars  over 
the  track  of  any  other  street  railroad 
company  on  payment  of  just  compen- 
sation for  the  use  thereof,  under  such 
rules  and  regulations  as  may  be  pre- 
scribed by  ordinance;  and  it  shall  be 
the  duty  of  the  municipal  assembly  to 
immediately  pass  such  ordinances  a/s 
may  be  necessary  to  carry  this  pro- 
vision into  effect."  Held,  that  an  or- 
dinance having  been  passed  giving 
the  right  to  use  tracks,  the  only  thing 
necessary  to  perfect  the  right  was  to 
have  the  "just  compensation"  ascer- 
tained, as  provided'  by  ordinance. 
Proceedings  under  an  ordinance  pro^ 
viding  that  when  the  right  to  use  the 
tracks  of  one  company  has  been 
granted  to  another  company,  and  the 
two  cannot  agree  as  to  compensation, 
it  shall  be  determined  by  commission- 
ers appointed  by  the  mayor,  do  not 
involve  the  exercise  of  the  right  of 
eminent  domain.  Under  said  art.  10, 
§  6,  the  city  has  the  power  to  make 
rules  and  regulations,  not  only  for 
running  the  cars  of  one  company  over 
the  tracks  of  another,  but  also  for 
ascertaining  the  compensation  to  be 
paid  therefor.  Union  Depot  R.  R.  t". 
Southern  Ry.,  105  Mo.  562  (1891). 
See  also  on  this  point,  St.  Louis  R. 
R.  V.  Southern  Ry.,  105  Mo.  577 
(1891).  Where,  by  the  terms  of  the 
charter,  the  municipality,  at  the  end 
of  twenty-one  years,  may  take  a  street 
railway's  property  and  franchise  by 
paying  the  then  value,  exclusive  of 
any  allowance  for  past  or  future 
profits,  or  other  consideration  what- 
ever, such  value,  in  case  of  difference, 
to  be  determined  by  a  referee  nom- 
inated by  the  boaa-d  of  trade,  the  value 
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company  is  given  by  statute  the  riglit  to  use  the  tracks  of  another 
company.  The  supreme  court  of  the  United  States,  in  passing 
upon  the  amount  of  compensation  to  be  paid  upon  the  condemna- 
tion of  a  canal,  said:  "The  whole  value  must  be  paid,  and  that 
value  depends  largely  upon  the  productiveness  of  the  property,  the 
franchise  to  take  tolls."  ^     Where  the  consent  of  the  municipality 


is  fixed  by  the  cost  of  coastructlon 
at  the  date  of  the  sale,  subject  tO'  a. 
proper  deduction  for  depreciation,  and 
not  on  a  basis  of  a  rental  valuation. 
Edinburgh  St.  Traanways  Co.  v.  Edin- 
burgh, [1894]  A.  0.  456,  aff'g  London 
County  Council  v.  Liomdon  St.  Tram- 
ways, [1894]  2  Q.  B.  189,  and  31  S'C. 
L.  R.  598.  Where,  by  the  original 
charter,  the  city  has  the  right  to  pur- 
chase the  street  railway  at  the  end 
of  a  specified  time,  the  city  need  not, 
at  the  end  of  such  time,  purchase 
extensions  which  were  authorized  by 
subsequent  acts.  North  Metropolitan, 
etc.  Co.  V.  London  County  Council,  72 
L.  T.  Rep.  586  (1895).  On  this  sub- 
ject of  compensation,  see  also  §  931, 
infra,  on  Water-worbs.  In  an  opinion 
rendered  to  the  legislature  of  New 
Hami)shire  by  the  supreme  court  in 
that  state  in  1891  (Opinion  of  the 
Justices,  66  N.  H.  629),  the  court  ad- 
vised the  legislature  that  it  could  not 
confiscate,  either  partially  or  wholly, 
the  proi>6rty  of  the  Concord  Railroad, 
even  though  the  constitution  of  the 
state  did  not  require  compensation  to 
be  given  for  property  taken  for  public 
uses.  The  court  advised  the  legisla- 
tuM  that  the  compensation  must  be 
for  the  right  of  way  as  well  as  the 
tangible  property.  The  New  Hamp- 
shire statute  allowing  one  railroad 
company  to  run  its  trains  over  the 
tracks  of  another  railroad  company 
was  construed  in  Concord  &  M.  R.  R. 
V.  Boston  &  M.  R.  R.,  68  N.  H.  519 
(1896). 

1  Monongahela  Nav.  Co.  v  U.  S.,  148 
U.  S.  312,  329  (1893).  Cf.  cases  in 
preceding  note.  In  Massachusetts  a 
different  rule  prevails.    Greenwood  v. 


Freight  Co.,  105  U.  S.  13  (1881).  In 
Metropolitan  R.  R.  v.  Quincy  R.  R.,  94 
Mass.  262  (1866),  the  court  held  that 
where  one  street  railroad  is  given 
authority  to  use  the  tracks  of  another 
street  railway  upon  paying  oompen- 
sation,  the  compensation  may  be 
based  upon  the  amount  of  business  of 
the  former  corporation,  done  on  the 
tracks  of  the  latter,  and  acconnts  may 
be  required  to  be  kept  in  order  to  as- 
certain that,  even  though  the  legisla- 
ture reserved  the  right  to  amend  or 
repeal  the  franchises  of  the  old  com- 
pany. The  new  road,  by  this  method, 
was  not  allowed  any  profit  on  busi- 
ness done  on  the  tracks  of  the  old, 
but  only  the  cost  thereof,  including 
interest  on  cost  of  horses  and  cars 
used.  But  in  a  later  case  (Metro- 
politan R.  R.  V.  Highland  R.  R.,  118 
Mass.  290—1875),  this  court  held  that 
no  compensation  should  be  allowed 
for  diminution  of  profits,  or  diminu- 
tion in  the  value  of  the  franchise, 
but  that  the  compensation,  should  be 
only  for  the  use  and  wear  of  the 
tracks.  It  should  be  noted  that  in 
that  state  railways  have  no  time  fran- 
chises in  the  streets.  The  statutes 
expressly  reserve  the  right  to  the 
cities  to  order  the  company  at  any 
time  to  take  up  its  tracks  from  'the 
streets. 

Pub.  Stat,  of  Mass.  (1882),  p.  646, 
§  23,  provides  as  follows : 

"The  board  ot  aldeno«n  or  the  selecimen, 
at  any  time  after  the  expiration  of  one  year 
from  the  opening  for  use  of  a  street  railway 
in  their  city  or  town,  and  after  notice  pub- 
lished as  provided  in  section  twenty-one, 
and  a  hearing,  if  in  their  judgment  the  in- 
terests of  the  public  so  require,  may  order 
that  the  location  of  any  track  shall  be  re- 
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is  required  by  the  legislature  upon  such  conditions  as  the  former 
might  prescribe,  and  such  consent  is  given  on  condition  that  the 
city  may  grant  the  right  to  other  companies  to  use  the  tracks  on 
the  payment  of  a  compensation  to  be  fixed  by  a  majority  of  three 
persons,  two  being  city  officials,  and  one  the  president  of  the  com- 
pany, the  city  may  authorize  a  new  company  to  put  in  the  trolley 
system  and  operate  its  cars  over  the  lines  of  the  old  company,  even 
though  some  trouble  and  disturbance  are  caused  in  putting  in  the 
plant. -^     Where  two  companies  have  the  right  to  run  over  the  same 

Toked ;  ana  the  company  sball  tliereupon  pay  damages  therefor,  and  the  dam- 
remove  the  same  in  conformity  with  such  ages  will  include  the  right  of  using 
order,   and  shall   put  the  street  in  as   good  *" 

condition     as    it    was     immediately    before 
being  occupied  by  said  track." 


See  Henderson  v.  Central  Pass.  Ry., 


and   enjoying.     City  of  Belleville  v. 
St.  Clair,  etc.  Co.,  84  N.  E.  Rep.  1049 
(III.  1908). 
1  North  Baltimore,  etc.  Ry.  v.  North 


21  Fed.  Rep.  358,  364   (1884),  where  Avenue  Ry.,   75  Md.  247    (1892).     A 

this  fact  is  referred  to.     A  more  re-  provision  in  the  ordinance  that  other 

cent  statute   requires   action   on   the  companies   shall    be   allowed   to   use 

part    of    the    railroad    commissioners  tracks  constructed  under  it  does  not 

also  before  tracks  can  be  ordered  up.  apply  to  tracks  laid  even  subsequently 

See  L*aws  1898,  ch.  578,  §  17.     Where  under    another    ordinance.     ChicagOi 

by   the   charter    of   a   street   railway  etc.  Ry.  v.  Kanisas  City,  etc.  R.  R.,  52 

other  companies  are  to  be  allowed  to  Fed.  Rep.  178   (1892).     Compensation 

use   its   tracks,   the   compensation   to  must   be   paid   by    one   company  for 

be  paid  to  the  former  should  not  in-  running  over   the  tracks   of   another 

elude  anything  for  losses  from  profits  company,  even  though  the  ordinances 

by  reason  of  the  competition.    Even  give  the  right  to  one  to  run  over  the 

though  the   former   has   taken   up   a  other.     The   material   placed   in   the 


cable  line  and  put  in  a  trolley  line, 
the  oomi)ensation  to  be  paid  for  run- 


street  by  a   street   railway  company 
Is   the   private  property  of  the  com- 


ning  over  such  trolley  line  need  not  pany.    An  ordinance  may  specify  the 

include  anything   on   account   of   the  mode    in    which    compensation   shall 

discarded  cable  line.    Nor  should  any-  be  fixed,  but  cannot  arbitrarily  fix  the 

thing  for  the  former's  special  fran-  amount.    Canal,  etc.  R.  B.  v.  Orleans 

chise  tax  be  included,  but  payment  of  R.  R.,  44  La.  Ann.  54  (1891).   Where 

half    of    the    annual    property    tax  the  city  charter  authorizes  it  to  allow 

should  be  included.     GTand,  etc.  Ry.  one  street   railroad   company  to  run 

V.  Citizens'  Ry.,  148  Mo.  665    (1899).  its   cars   over  the   tracks  of  another 

Where  a  municipality   takes  over   a  company,  the  city  may  authorize  the 

street     railway     under     an     original  running  of  electric  cars  by  the  former 

agreement  by  which  the  price  is  to  be  company  over  the  tracks  of  the  lat- 

settled  by  arbitration,  nothing  being  ter.     Canal,    etc.  R,   R.   ».   Crescent, 

said  as  to  the  basis  of  the  price,  the  etc.   R.   R.,  44   La.  Ann.  485    (1892). 

railway  is  to  be  valued  as  capable  Where  a  city  in  making  a  grant  to  a 

of  eaTning  a  Rrofit,  but  not  as  an  in-  street  railway   reserves  the  right  to 

come-earning    concern.      Mayor,    etc.  condemn  for  the  joint  use  of  other 

V.  Dudley,  etc.  Co.,  97  L.  T.  Rep.  556  companies  the  right  to  run  over  the 

(1907).     See  also  §931,  infra.    Where  tracks  for  five  blocks,  this  provision 

a  city  is  extended  and  it  takes  pos-  is  legal  and  the  condemnation  may  be 

session  of  a  turnpike  it  will  have  to  by  the  new  company  duly  authorized 
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tracks,  one  may  file  a  bill  in  equity  to  compel  the  repair  or  recon- 
struction thereof.^  Where,  before  the  expiration  of  a  street  railway 
company's  rights,  the  city  authorizes  another  company  to  use  the 
same  streets,  the  former  company  may  enjoin  the  latter  from  run- 
ning its  cars  on  the  former  company's  tracks,  and  from  laying  its 
rails  so  as  to  prevent  or  impede  the  former's  cars.^ 

§  917.  Bights  and  duties  of  a  street  railroad  relative  to  its  daily 
operation. — ^A  street  railroad  has  a  prior  right  to  the  use  of  its 
tracks,  and  persons,  carriages,  wagons,  stages,  etc.,  must  leave  the 
tracks  when  a  car  is  obstructed  by  them.^  A  provision  in  an  ordi- 
nance as  to  the  speed  may  be  modified  by  the  local  authorities.* 

by  the  city.  The  city  may  also  pre-  The  right  to  lay  down  and  use  the 
scribe  regulations  in  regard  to  the  tracks  is  a  franchise.  Commonwealth 
joint  use  of  such  tracks.  Where,  how-  •;;.  Temple,  80  Mass.  69  (1859).  Or  he 
ever,  the  street  is  wide  enough  foT  may  be  liable  under  a  city  ordinance, 
two  tracks  without  interfering  with  State  v.  Foley,  31  Iowa,  527  (1871). 
traffic,  the  necessity  for  such  con-  Vehicles  may  drive  upon  or  across  a 
demnation  is  not  shown.  Mercantile  street  railway  track,  even  though 
T.  etc.  Co.  V.  Collins  Park,  etc.  R.  R.,  other  parts  of  the  street  are  clear. 
101  Fed.  Rep.  347  (1900).  A  street  Adolph  v.  Central  Park,  etc.  R.  R.,  65 
railway  company  which  has  accepted  N.  Y.  554  (1875).  A  street  steam  rail- 
a  grant  from  a  city  which  contains  a  way  has  a  first,  but  mot  exclusive, 
condition  that  other  street  railways  right  to  use  its  tracks  as  against 
shall  have  a  right  to  use  the  former's  wagons.  The  driver  of  the  wagon 
tracks  cannot  prevent  such  use  on  the  must  be  vigilant  in  discovering  an 
ground  that  such  condition  was  ille-  approaching  car,  and  quick  to  leave 
gal.  Staten  Island,  etc.  R.  R.  v.  Staten  the  tracks  when  discovered.  Hen- 
Island,  etc.  R.  R.,  34  N.  Y.  App.  Div.  nessy  v.  Brooklyn  City  R.  R.,  73  Hun, 
181  (1898).  569    (1893);   aff'd,  147  N.  Y.  721.     A 

1  New  Orleans,  etc.  R.  R.  v.  Canal,  statute  on  the  law  of  the  road  and 
etc.  R.  R.,  47  La.  Ann.  1476  (1895).  A  public  stages  relative  to  turning  out 
contract  between  two  railroads  that  for  a  passing  vehicle  does  not  apply 
at  certain  places  each  will  allow  the  to  street  railroads.  Whltaker  v. 
other  to  build  tracks  on  the  rights  of  Eighth,  etc.  R.  R.,  51  N.  Y.  295  (1873). 
way  of  the  other,  and  to  make  cross-  Other  vehicles  may  drive  on  the 
ings  needed  by  either  one  of  the  com-  tracks,  but  must  give  a  preference  to 
panics  agreeing  to  make  such  cross-  the  street  cars.  Adolph  v.  Central 
ings,  the  other  company,  upon  failure  Park,  etc.  R.  R.,  65  N.  Y.  554  (1875); 
to  do  so,  having  the  right  to  make  s.  c,  76  N.  Y.  530  (1879).  A  street 
the  crossing  at  the  former's  expense,  railway  company  may  enjoin  a  coach 
is  valid,  and  enforceable  by  a  court  line  from  using  the  tracks  of  the  for- 
of  equity,  even  though  the  contract  m'er  to  the  obstruction  of  the  cars  of 
is  inequitable.  South,  etc.  R.  R.  v.  the  former.  Citizens'  Coach  Co.  v. 
Highland,  etc.  R.  R.,  98  Ala.  400  Camden,  etc.  R.  R.,  33  N.  J.  Eq.  266 
(1893).     See  also  §898,  supra.  (1880).     Street  oars  have  no  superior 

2  Citizens'  St.  R.  R.  v.  City  Ry.,  64  right  of  way  at  street  crossings. 
Fed.  Rep.  647  (1894) ;  s.  c,  166  U.  S.  O'Neil  v.  Dry  Dock,  etc.  R.  R.,  129 
557.  N.  Y.  125  (1891). 

3  If  a  heavy  truck  refuses  to  make  4  Brooklyn  v.  Nassau  Blec.  R.  R.,  20 
way  on  street  railway  tracks  for  a  N.  Y.  App.  Div.  31  (1897). 

car,  the  driver  is  liable  to  indictment. 
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A  traffic  agreement  between  two  railway  companies  by  which  one 
of  them  is  not  to  compete  with  the  other  will  not  be  enforced  by 
injunction.^  A  city  may  locate  a  sewer  in  the  middle  of  the  street, 
even  though  its  construction  temporarily  stops  the  operation  of  a 
street  railroad.^  A  city  may  authorize  the  company  to  charge 
double  fare  to  points  beyond  a  specified  point.^  A  street  railroad 
may  donate  money  to  a  baseball  park.*  A  building  cannot  be 
moved  on  the  street  to  the  obstruction  of  cars.®  A  change  in  the 
rules  as  to  transfers  must  be  only  after  reasonable  .notice.®  The 
question  of  when  and  to  what  extent  the  legislature  may  reduce 
street-railway  fares  is  considered  elsewhere.''  The  charter  vsdll  not 
be  forfeited  for  failure  to  operate  for  a  few  days.®     A  condition  in 


1  Wilmington  City  Ry.  v.  Wilming- 
ton, etc.  Ry.,  46  Atl.  Rep.  12  (Del. 
1900). 

2  City,  etc.  San  Antonio  v.  San  An- 
tonio, etc.  Ry.,  15  Tex.  Civ.  App.  1 
(1896).  In  Clapp  v.  Spokane,  53  Fed. 
Rep.  515  (1892),  the  city  was  enjoined 
from  tearing  up  tlie  tracks  for  the 
purpose  of  laying  a  sewer  under  them, 
there  being  plenty  of  room  on  the 
side  of  the  street  for  such  sewer.  The 
court  granted  the  injunction  instead 
of  remitting  the  parties  to  an  action 
at  law,  because  the  company  would 
be  rendered  insolvent,  and  because 
the  city  itself  was  already  practically 


this  applies  to  a  line  afterwards  ac- 
quired by  the  street  railway  company, 
although  such  line  was  originally 
built  by  a  company  having  power  to 
charge  ten  cents.  Adams  v.  Union  R. 
R.,  21  R.  I.  134  (1899).  A  statute 
that  upon  a  lease  a  person  shall  be 
carried  for  one  fare  over  the  railroads 
"embraced  in  such  contract"  does  not 
give  a  right  to  a  trip  fox  five  cents 
over  another  railroad  subsequently 
acquired  by  lease.  Mendoza  v.  Met- 
ropolitan, etc.  R.  R.,  48  N.  Y.  App. 
Div.  62  (1900).  In  Massachusetts 
there  is  a  criminal  statute  against 
avoiding  pajyment  of  fare  on  a  street 


insolvent.      The    court   held    that    in  •railway.      Commonwealth    v.    Jones, 
laying   the    sewer   the   city   must   be    174  Mass.  401   (1899). 


reasonable  in  its  location  and  con- 
struction. A  street  railway  cannot 
prevent  the  city  from  laying  a  sewer 
in  the  middle  of  the  street  where  the 
tracks  of  the  company  are,  where  the 
city  has  reserved  the  right  to  so  con- 
struct its  sewer.  Spokane  St.  Ry.  v. 
Spokane,  5  Wash.  634   (1893). 

3  Robira  v.  New  Orleans,  etc.  R.  R., 
45  La.  Ann.  1368  (1893).  An  individ- 
ual cannot  maintain  ,an  action  to  en- 
join a  street  railway  from  charging 


4  Temple  Street  Cable  Ry.  v.  Hell- 
man,  103  Cal.  634  (1894).  See  also 
§  909,  su,pra. 

5  MlUville  Traction  Co.  v.  Goodwin, 
53  N.  J.  Eq.  448   (1895). 

6  Consolidated  T.-  Co.  v.  Tabom,  58 
N.  J.  U  1;  aff'd,  58  N.  J.  L.  408 
(1895). 

7  See  §  902,  supra. 

8  It  is  no  cause  for  forfeiture  that 
the  company  worked  its  men  more 
that  ten  hours  a  day,  or  that  for  five 


an  Illegal  fare.    The  proper  remedy  is    days  it  did  not  run  its  trains.    Peo- 


for  the  attorney-general  to  commence 
suit  to  annul  the  charter.  McNulty  v. 
Brooklyn,  etc.  R.  R.,  31  ISi.  Y.  Misc. 
Rep.  674  (1900).  Where  by  the  con- 
tract between  a  street  railway  com- 
pany and  a  city  the  charge  between 
any  two  points  is  to  be  only  five  cents. 


pie  V.  Atlantic,  etc.  R.  R.,  125  N.  Y. 
513  (1891).  A  street  railroad  charter 
cannot  be  forfeited  because  of  six 
days'  non-user,  nor  because  the  com- 
pany works  its  men  more  than  tei} 
hours  a  day.  People  v.  Atlantic,  etc, 
R.  R.,  57  Hun,  378   (1890).    For  an 
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a  grant  of  a  right  of  way  to  a  street  railway  that  cars  shall  be  run 
at  certain  intervals  is  not  violated  by  omission  to  run  the  cars  on 
account  of  storms.^  Regulations  concerning  tickets  axe  governed 
by  substantially  the  same  rules  as  steam  railroads.^  Mandamus 
lies  at  the  instance  of  a  mimicipality  to  compel  a  street  railway  to 
comply  with  the  terms  of  the  grant  from  the  municipality.^  Man- 
damus does  not  lie  to  compel  a  street  railway  to  operate  a  line 
which  it  has  abandoned  and  intends  to  take  up.* 

§918.  Liahility  for  negligence,  etc. — The  rules  of  liability  of  a 
street  railroad  for  damages  for  accidents  due  to  the  negligence  of 
the  company  and  its  employees  do  not  come  within  the  scope  of 


article  on  mandamus  to  eompel  cor- 
porations to  perform  their  duties,  see 
45  Cent  L.  J.  278.  In  Texas  an  abut- 
ting property  owner  cannot  by  man- 
damus compel  a  street  railway  com- 
pany to  operate  its  line.  San  Antonio, 
etc.  Ry.  V.  State,  90  Tex.  520  (1897). 
See  §  903,  supra.  In  State  St.  v.  Home 
St.  Ry.,  43  Neb.  830  (1895),  the  court 
held  that  stockholders  were  not 
proper  parties  to  mandamus  proceed- 
ings by  property  owners  to  compel  a 
street  railway  compajiy  to  relay  track 
wihich  it  had  torn  up.  See  also  §§  903, 
904,  supra. 

1  BufEalo,  etc.  Co.  v.  Bellevue,  etc. 
Co.,  165  N.  Y.  247  (1901).  A  condition 
in  a  deed  for  a  right  of  way  to  a 
street  railway  in  regard  to  the  service 
does  not  give  the  owner  a  right  to 
damages  in  case  the  street  railway 
abandons  the  track.  Atlanta,  etc.  Ry. 
V.  Jackson,  108  Ga.  634  (1899).  A 
street  railway  company  which  pur- 
chases the  street  railways  and  prop- 
erty of  another  company  is  not  bound 
to  honor  passes  issued  by  the  latter, 
even  though  such  passes  were  issued 
for  rights  of  way.  Wallace  v.  Ann 
Arbor,  etc.  Ry.,  80  N.  W.  Rep.  572 
(Mich.  1899).  Where  a  purchaser  of 
a  street  railway  franchise  is  bound 
to  comply  with  a  condition  of  such 
franchise  to  give  transfers,  and  such 
person  again  sells  the  franchise,  the 
obligation  is  no  longer  binding  on 
such  purchaser.  Reynolds  v.  Pacific, 
etc.  Ry.,  146  Cal.  261   (1905). 

2  Where  a  street  railway  company 


is  under  no  obligation  to  give  trans- 
fers, it  may  attach  conditions  to  the 
transfers  which  it  voluntarily  does 
give.  Heffron  r.  Detroit  City  Ry.,  92 
Mich.-  406  (1892).  If  a  passenger  in 
a  street  car  puits  too  much  money  in 
the  box  by  accident,  he  may  retain 
the  fare  of  the  next  passenger.  Cor- 
bett  r.  Twenty-third,  etc.  Ry.,  42  Hun, 
587   (1886). 

3  Township,  etc.  v.  Detroit,  etc.  Ry., 
90  N.  W.  Rep.  42  (Mich.  1902).  Man- 
damus lies  at  the  instance  of  a  state 
to  compel  a  street  railroad  to  operate 
Its  entire  road  and  also  such  other 
street  railways  as  it  has  legally  ac- 
quired, and  even  though  one  portion 
of  its  road  is  not  operated  because 
the  company  cannot  agree  with  a 
municipality  as  to  the  use  and  repair 
of  a  bridge,  nevertheless  the  company 
must  operate  such  unconnected  end 
by  itself.  Bridgeton  v.  Bridgeton,  etc. 
Co.,  43  Atl.  Rep.  715  (N.  J.  1899). 
Mandamus  lies  at  the  instance  of  a 
passenger  to  compel  a  street  railway 
to  give  transfers  in  accordance  with 
the  contract  between  the  company  and 
the  ciity.  Richmond,  etc.  Co.  v. 
Brown,  97  Va.  26  (1899).  Where  a 
telephone  company  charges  more  than 
its  original  grant  from  a  city  author- 
ized, its  franchises  cannot  be  for- 
feited, but  it  may  be  ousted  from  the 
enjoyment  of  the  grant.  People  v. 
Chicago,  etc.  Co.,  220  111.  238   (1906). 

4  State  V.  Helena,  etc.  Co.,  22  Mont. 
391   (1899). 
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this  work.  In  certain  respects  its  liability  is  peculiar  to  it  as  a 
street  railway.-'  Even  though  a  street  railway  uses  cable  power 
instead  of  animal  power,  without  express  authority  so  to  do,  yet  it 
is  not  liable  for  an  accident  where  there  was  no  negligence  on  its 
part.  The  state  alone  can  raise  the  objection.^  Where  two  con- 
necting street  railways  own  cars  in  common  which  are  operated 
over  the  entire  two  lines  by  the  same  employees,  who  are  paid  one- 
half  by  each  company,  either  company  is  liable  for  an  accident  oc- 
curring on  either  line.^ 

§  919.  Ordinances  of  municipality  in  regard  to  street  rail- 
roads.— It  has  already  been  shown  that  a  city  cannot  repeal  a  grant 
of  a  right  to  a  street  railroad  to  use  the  streets  for  its  tracks.*  Nor 
can  the  city  pass  an  ordinance  increasing  the  amount  of  paving 
which  the  company  must  do.^  A  city  cannot  so  change  the  grade  of 
the  street  as  to  practically  cause  the  removal  of  a  street  railway.®  It 
has  also  been  decided  that  the  city  cannot  pass  an  ordinance  com- 
pelling the  company  to  transfer  passengers  from  one  line  to  another.' 
But  it  may  pass  and  enforce  an  ordinance  requiring  the  company  to 
water  its  tracks,^  to  make  reports,^  to  cease  to  use  bob-tail  cars,*"  to 


1 A  street  railway  company  is  liable 
if  it  leaves  its  rails  so  far  above  the 
level  of  the  street  that  a  person  trips 
and  is  injured.  Schild  v.  Central,  etc. 
R.  R.,  133  N.  Y.  446  (1892).  And  for 
an  accident  due  to  a  hole  under  its 
tracks,  even  though  it  was  dug  under 
a  permission  given  by  the  city.  Mc- 
Mahon  v.  Second  Ave.  R.  R.,  75  N.  Y. 
231  (1878).  Where  a  street  railway 
is  accustomed  to  carry  packages  for 
hire,  it  is  liable  as  a  common  carrier 
for  the  loss  of  a  package.  Levi  r. 
Lynn,  etc.  R.  R.,  93  Mass.  300  (1865). 
Under  its  reserved  power  to  make  or- 
dinances concerning  street  railroads, 
the  city  may  exact  a  high  degree  of 
care  in  stopping  cars  where  there  is 
danger.  Pa/th  v.  Tower  Grove,  etc. 
Ry.,  105  Mo.  537   (1891). 

2  Chicago,  etc.  Ry.  v.  Chicago,  etc. 
Ry.,  186  111.  219   (1900). 

3  Messenger  v.  St  Paul,  etc.  Ry.,  77 
Minn.  34   (1899). 

4  See  §  913,  supra. 

6  See  §  913,  supra,  and  §  920,  infra. 
6  Owensboro  v.  Owensboro,  etc.  R. 


R.,   40   S.   "W.   Rep.   916    (Ky.   1897) 
Cf.  §  920,  infra. 

7  A  street  railway  cannot  be  com- 
pelled to  give  transfers  where  the  or- 
dinance, which  has  been  accepted  and 
acted  upon,  has  no  such  provision, 
Electric  Ry.  v.  Grand  Rapids,  84  Mich. 
257  (1890).  A  city  has  no  power  to 
compel-  a  street  railway  company  to 
grant  transfer  tickets  from  one  car  to 
another.  City  of  Atlanta  v.  Old  Col- 
ony Trust  Co.,  88  Fed.  Rep.  859 
(1898).  An  ordinance  requiring  a 
street  railway  to  carry  passengers 
free  who  have  a  transfer  from  ai  con- 
necting line  is  unconstitutional.  Chi- 
cago, etc.  Ry.  V.  City  of  Chicago,  142 
Fed.  Rep.  844   (1905). 

8  City,  etc.  Ry.  v.  Mayor,  77  Ga.  731 
(1886). 

9  St.  Louis  V.  St.  Louis  R.  R.,  89  Mo. 
44   (1886). 

10  State  V.  Trenton,  53  N.  J.  L.  132 
(1890);  Trenton,  etc.  R.  R.  v.  Tren- 
ton, 53  N.  J.  L.  132  (1890);  South 
Covington,  etc.  Ry.  ■!;.  Berry,  93  Ky. 
43  (1892). 
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stop  a  car  when  there  is  danger,^  to  run  cars  at  certain  intervals, 
if  such  an  ordinance  is  reasonable;  ^  to  adopt  a  certain  rail  when  the 
original  grant  contemplates  such  a  change,^  and  to  sell  tickets  on  the 
'  *    An  ordinance  may  require  cars  to  stop  fully  before  crossing 


cars. 


the  streets ;  ^  may  limit  the  speed  to  six  miles  an  hour ;  ®  may  require 
fenders/  and  a  flagman.^  A  city  may  prohibit  an  unreasonable  use 
of  salt  on  a  street  railway  line.®  A  city  may  at  any  time  require  an 
electrical  street  railway  to  use  guard-wires  at  points  where  its  wires 
cross  telephone  wires  already  constructed,  and  the  telephone  com- 
pany may  have  a  mandamus  to  that  effect.-"*  Where  a  street  railway 
accepts  an  ordinance  to  lay  the  most  approved  rail  and  certain  paving, 
it  may  be  compelled  by  mandamus  to  do  so,  and  to  take  up  T  rails 
which  had  been  laid  many  years  before.^^  The  state  may  compel 
street  railroads  to  inclose  the  platform  so  as  to  protect  its  employees 
from  the  weather.^  ^  A  bridge  is  part  of  the  highway,  but  the  authori- 
ties may  require  the  company  to  strengthen  it,  even  after  they  have 
consented  to  its  use.-^^     A  city  may  be  enjoined  from  passing  an 


1  The  city,  by  ordinance,  may  order        b  Cape,  etc.  R.  R.  «?.  Cape  May,  59 


a  car  to  be  stopped  upon  the  first 
appearance  of  danger.  Fath  v.  Tower 
Grove,  etc.  Ry.,  105  Mo.  537  (1891). 

2  An  ordinance  that  a  street  railway 
company  shall  run  cars  every  twenty 
minutes  from  midnight  to  six  o'clock 
is  valid,  unless  the  company  proves 
that  it  is  unreasonable.  Mayor  v.  Dry 
Dock,  etc.  R.  R.,  133  N.  Y.  104  (1892). 

3  When  the  grant  to  the  company 
provides  that  the  most  approved  rail 
shall  be  used,  the  city  may  compel  the 
company  to  change  from  th«  tram-rail 
to  the  crescent-rail.  Looilsville  City 
Ry.  V.  Louisville,  8  Bush  (Ky.),  415 
(1871). 

4  A  city  may  by  ordinance  compel 
a  street  railway  company  to  sell 
tickets  on  the  cars  at  the  price  speci- 
fied in  the  original  franchise  of  the 
company.  Detroit  v.  Ft.  Wayne,  etc. 
Ry.,  95  Mich.  456  (1893).  In  Nebras- 
ka the  city  of  Lincoln  has  power  to 
reduce  the  rates  of  street  railways. 
Having  that  power,  it  may  compel  the 
company  to  sell  tickets  on  cars — six 
for  twenty-five  cents.  Sternberg  r. 
State,  36  Neb.  307  (1893). 


N.  J.  L.  404   (1896). 

6  State  V.  Cape  May,  59  N.  J.  L.  393 
(1896). 

7  State  V.  Cape  May,  59  N.  J.  L.  396 
(1896).  An  ordinance  requiring  street 
cars  to  have  fenders  reaching  not 
more  than  three  inches  from  the 
tracks  is  unreasonable.  City  of  Brook- 
lyn V.  Nassau,  etc.  R.  R.,  38  N.  Y. 
App.  Div.  365   (1899). 

8  A  street  railway  may  be  compelled 
to  maintain  a  flagman  at  street  cross- 
ings and  may  be  subjected  to  criminal 
prosecution  for  failure  so  to  do.  Cam- 
den, etc.  Ry.  V.  City  of  Catlettsburg, 
129  Fed.  Rep.  421   (1904). 

9  State  V.  Elizabeth,  58  N.  J.  L.  619 
(1896). 

10  State  V.  Janesville  St.  Ry.,  87 
Wis.  72  (1894). 

11  Wilbur  V.  Trenton,  etc.  Ry.,  57  N. 
J,  L.  212  (1894). 

12  State  V.  Smith,  '58  Minn.  35 
(1894);  State  v.  Nelson,  52  Ohio  St. 
88   (1894). 

13  Berks  County  v.  Reading,  etc.  Ry., 
167  Pa.  St.  102  (1895).  See  aJso  §  915, 
supra,  and  §  922,  infra. 
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illegal  ordinance/  but  it  has  been  held  that  the  city  cannot  enjoin 
the  company  from  raising  the  fare,  even  though  it  is  raised  above 
the  limit  fixed  by  charter.^ 

§  920.  Paving,  assessments,  grading,  etc.,  as  requiredfrom  a  street 
railroad. — Generally  the  charters  or  grants  to  street  railroads  re- 
quire them  to  do  a  certain  amount  of  paving  in  the  streets  through 
which  they  run.  The  extent  of  this  obligation,  and  of  the  duty  to 
repair  and  repave,  depends  upon  the  words  of  the  charter  or  grant.^ 


1  The  city  authorities  may  be  en- 
joined from  passing  an  ordinance 
directing  the  tracks  to  be  torn  up. 
Paiterson,  etc.  R.  R.  v.  Paterscn  24 
N.  J.  Eq.  158  (1873).  Cf.  Chicago  v. 
Evans,  24  111.  52   (1860). 

2  Even  though  a  city  has  the  future 
power  to  purchase  a  street  railway,  it 
cannot  enjoin  ultra  vires  acts  of  the 
company,  such  as  raising  the  fare  con- 
trary to  the  grant.  Cambridge  v. 
Cambridge  R.  R.,  92  Mass.  50   (1865). 

3  The  legislature,  under  its  reserved 
power  to  amend,  may  compel  a  street 
irailroad  company  to  pave  the  street 
one  foot  outside  of  its  tracks  in  addi- 
tion to  the  amount  of  paving  which 
its  charter  orignally  called  for.  Sioux 
City  St.  Ry.  v.  Sioux  City,  138  U.  S.  98 

(1891),  aff'g  78  Iowa,  367  (1888). 
Under  the  New  York  statute  requiring 
street  railways  to  keep  a  certain 
amount  of  paving  in  repair  the  street 
railway  must  do  repaving  with  new 
material  when  ordered  to  do  so  by  the 
municipal  authorities.  If  the  com- 
pany, after  notice,  neglects  to  do  so, 
the  city  may  do  the  work  and  collect 
the  cost  from  the  company.  Conway 
V.   City  of   Roohester,    157    N.   Y.    33 

(1898).  Under  the  police  power  a 
street  railway  may  be  required  to 
pave  and  repave  any  streets  between 
the  tracks  and  one  foot  outside,  under 
penalty  that  if  it  does  not  do  so  the 
municipality  may  do  the  work  at  the 
company's  expense.  Fielders  v.  North 
Jersey,  etc.  Ry.,  67  N.  J.  L.  76  (1901). 
A  street  railway  cannot  be  assessed 
for  a  new  pavement  where  its  obliga- 
tion is  only  to  pave  and  keep  in  re- 
pair.    Dean   v.   Mayor,   etc.,   50   Atl. 
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Rep.  620-  (N.  X  1901).  A  street  rail- 
way in  laying  its  tracks  may  use  the 
cobble  stones  of  the  pavement  which 
it  takes  up.  Philadelphia  v.  Empire, 
etc.  Ry.,  3  Brewst.  547  (1869).  Where 
the  contract  between  the  city  and  a 
street  railroad  provides  that  the  lat- 
ter shall  not  pay  for  any  paving,  a 
subsequent  statute  authorizing  cities 
to  compel  street  railways  to  pay  for 
paving  does  not  apply  to  the  company 
mentioned  abo-ve.  Liaoey  v.  Marshall- 
town,  99  Iowa,  367  (1896).  Where  a 
company  is  granted  power  by  a  city 
to  build  tracks  on  the  streets  on  con- 
dition that  the  tracks  conform  to  the 
street  grade,  and  on  condition  that 
the  company  pay  for  the  paving  be- 
tween its  tracks,  its  failure  to  com- 
ply with  such  conditions  is  no  ground 
for  declaring  a  forfeiture  of  the  com- 
pany's charter.  State  v.  Omaha,  etc. 
Bridge  Co.,  91  Iowa,  517  (1894).  Man- 
damus is  not  the  remedy  to  compel 
a  street  railway  company  to  pave  as 
agreed  where  it  is  out  of  funds.  Ben- 
ton Harbor  v.  St.  Joseph,  etc.  Ry., 
102  Mich.  386  (1894).  Where  a  street 
railway,  in  case  the  city  paves  or  re- 
pairs a  street,  must  use  the  same  ma- 
terial within  its  tracks,  it  is  bound  to 
repave  when  the  city  repaves  the 
street,  even  though  a  new  kind  of 
material  is  used.  Lansing  v.  Lansing, 
etc.  Ry.,  109  Mich.  123  (1896).  Where 
a  street  railway  company  is  author- 
ized to  extend  its  tracks  through  cer- 
tain streets,  and  nothing  is  said  about 
paving,  a  provision  in  the  authority 
for  the  construction  of  its  original 
road  that  it  should  do  certain  paving 
does    not    apply    to    the    extensions. 


CH.  LIV.] 


STREET    RAILWAYS. 


[§   920. 


A  mortgage  given  by  a  street  railway  may  have  precedence  over 

Mayor,  etc.  v.  New  York,  etc.  R.  R.,  the  condition  that  the  company  will 

19  N.  Y.  Supp.  67   (1892).    Where  a  observe  and   be  subject   to  all   past 

street  railway  charter  requires  it  to  and  future  ordinances,  the  city  may 

pave  and  repair,  it  is  not  obliged  to  compel   it   at  any  time  to   repair  or 

repave  when  the  city  paves  or  repaves  repave  the  pavement  which  the  city  is 


the  remainder  of  the  S'treet.  "Repair" 
does  not  mean  "repave,"  necessarily. 
A  review  of  the  cases  for  and  against 
this  view  is  given  in  this  case.  Bing- 
hamton  v.   Binghamton,    etc.   Ry.,    61 


•bound  to  keep  up.  The  city  may  de- 
termine the  material  which  shall  be 
used,  and  may  require  a  better  or 
more  expensive  material.  The  char- 
ter in  this  case  required  the  street- 


Hun,  479   (1891).     Although  a  street  car  company  to  pave  the  whole  street 

railroad    is    required    to    do    certain  from  curb  to  curb.  A  company  formed 

paving,  and,  in  oase  of  its  refusal  to  by  the  merger  of  old  ones  is  subject 

do  so,  to  pay  to  the  city  the  expense  to  the  same  provisions.    Philadelphia 

of  such  paving,  yet  the  city  cannot  v.  Ridge  Ave.  Pass.  Ry.,  143  Pa.  St. 

require  the  company  to  do  the  whole  444   (1891). 

work  within  ten  days,  it  being  a  phys-  A   charter  provision    that  a  street 

ical  impossibility.   Hence  the  city  can-  railway  shall  be  subject  to  city  regu- 

not  collect  for  the  paving  which  it  did  lations  as  to  paving  does  not  author- 

upon  the   failure  of  the   company  to  ize  the   city  to   put   upon   the   street 

comply  with  the  order.    A  reasonable  railway  the  whole  cost  of  paving,  and 
time  should  have  been  allowed  and  a  ^  a  charter  provision  that  the  company 


proper  demand  of  performance  made. 
People  V.  CofCey,  66  -lun,  160  (1892). 


shall  keep  in  good  repair  the  streets 
on  which  its  tracks  are  located  does 


Although  a  street  railroad   is  bound  not  render  the  company  liable  for  new 

to  pave  between   its  tracks  and  two  and  different  paving.    Philadelphia  v. 

feet  on  each  side,  and  to  keep  it  in  Hestonville   R.    R.,    177    Pa.    St.    371 

good  repair,  and  it  neglects  to  repave  (1896).    So  held  as  to  a  change  from 

with  Belgian  blocks  when  requested  block  pavement  to  asphalt  at  street 

so  to  do  by  the  municipality,  yet,  if  intersections.     Philadelphia  v.   Phila- 

the  municipality  thereupon  paves  the  delphia,    etc.    Ry.,    177    Pa.    St.    379 

whole  street,   it  cannot  recover   any-  (1896).    So  held  also  under  a  charter 

thing  from  the  company,  even  though  provision  authorizing  the  city  to  regu- 

the  statute  authorizes  an  assessment  late  the  running  of  the   cars.     Phll- 

on     lands     and     buildings     benefited  adelphia  v.  Empire  Pass.  Ry.,  177  Pa. 


thereby.    The  assessment  statute,  and 
not -the    charter,    is    what    governs. 


St.    382    (1896).     A    company   bound 
to   repair   or   macadamize   cannot   b© 


Farmers'  L.  &  T.  Oo.  v.  Ansonia,  61  made  to  pay  for  asphalting.  Shamo- 
C!onn.  76  (1891).  Where  the  charter  kin  v.  Shamofcin  St.  Ry.,  178  Pa.  St. 
of  a  street  railway  company  only  re-  128  (1896).  Contracts  between  the 
quired  it  to  keep  the  space  between  city  of  Philadelphia  and  street  rail- 
its  rails,  and  for  a  given  distance  ways,  by  which  street  railways  pave 
outside,  in  good  repair,  the  city  can-  the  streets  from  curb  to  curb,  were 
not,  by  ordinance  not  assented  to  by  vigorously  enforced  against  the  oom- 
the  company,  make  it  liable  for  grad-  pany  in  Philadelphia  v.  Thirteenth, 
ing  improvements.  (Distinguishing  etc.  Ry.,  169  Pa.  St.  2b9  (1895). 
Sioux  City  St.  Ry.  v.  Sioux  City,  138  Where  by  statute  a  street  railway  is 
U.  s.  98 — ^1890.)  Western  Paving,  etc.  bound  to  do  all  the  paving  on  a  street, 
Co.  V.  Citizens'  St.  R.  R,  128  Ind.  525  the  city  cannot  assess  the  cost  thereof 
(1891).  Where  a  city  consents  to  the  on  adjacent  property  owners.  Phila- 
laying  of  a  street  railway  track  on  delphia  v.  Spring  Garden,  etc.  Co.,  161 
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a  liability  to  the  city  for  paving.^     The  legislature,  under  its  re- 
served right  to  amend  the  charter,   may   increase  the  amount  of 


Pa.  St.  522  (1894).  Where  the  fran- 
chise of  ,a  street  railTay  company  re- 
quires it  to  repair  a  certain  part  of 
the  highway,  and,  the  macadamized 
road  being  abooit  worn  out,  the  city 
lays  a  pavemnt  of  Belgian  blocks,  the 
city  may  require  the  street  railway 
to  pave  its  part  of  the  street  with 
Belgian  blocks.  If  the  company  de- 
clines to  make  such  repairs,  the  city 
may  make  them,  and  collect  the  cost 
from  the  company.  Where  the  com- 
pany agrees  to  make  its  grade  con- 
form to  that  of  the  street,  and  the 
grade  of  the  street  is  changed,  the 
company  cannot  merely  dig  trenches 
for  the  rails  and  leave  the  intervening 
space  of  the  same  height  as  before. 
McKeesport  v,  McKeesport  Pass.  Ry., 
158  Pa.  St.  447  (1893).  "Macadam- 
izing" is  not  paving.  Cities  in  Penn- 
sylvania have  inherent  powers  to  im- 
pose upon  street  railroads  duties  as 
to  paving  and  to  modify  those  duties. 
Leake  v.  Philadelphia,  150  Pa.  St.  643 
(1892).  Where  the  obligation  is  to 
use  the  same  material  between  the 
tracks  and  one  foot  outside  that  the 
city  uses,  the  street  railway  company 
cannot  be  compelled  to  tear  up  such 
material  and  substitute  another  mate- 
rial which  the  city  has  adopted  and 
with  which  the  city  has'  covered  the 
rest  of  the  street.  Norrlstown  v.  l^or- 
ristown    Pass.    Ry.,    148    Pa.    St.    87 


(1892).  Where  a  company  is  bound 
merely  to  pave,  the  city  cannot  com- 
pel it  to  use  the  Nicholson  or  other 
wooden  or  concrete  pavement.  Phil- 
adelphia V.  Empire,  etc.  Ry.,  3  Brewst. 
(Pa.)  570  (1869).  A  street  railway 
company  which  Is  required  by  its 
charter  to  pave  a  certain  portion  of 
the  streets  occupied  by  it  is  not  bound 
to  pay  for  paving  which  was  done 
before  the  company  occupied  the 
streets.  Gulf  City  St.  Ry.  v.  Galves- 
ton, 69  Tex.  660  (1888);  District  of 
Columbia  v.  Washington,  etc.  R.  R.,  4 
Mackey,  214,  233  (1885);  Philadelphia 
V.  Empire  Pass.  Ry.,  3  Brewst.  (Pa.) 
547  (1869).  Although  a  street  rail- 
way company  is  bound  to  pave  and 
keep  In  good  repair  a  certain  part  of 
the  street,  yet  the  city  cannot  compel 
the  company  to  reconstruct  the  pave- 
ment which  the  company  has  already 
laid.  State  v.  Oorrlgan  St.  Ry.,  85  Mo. 
263  (1884).  Although  the  company's 
ordinance  required  It  to  keep  the 
street  in  repair,  this  does  not  curtail 
the  general  right  of  the  city  to  make 
an  improvement  in  the  street;  and  if 
the  company  neglects  to  do  its  part, 
the  city  may  do  It  and  compel  the 
company  to  pay  the  amount  disbursed 
by  the  city.  Colnmbus  v.  Street  R.  R., 
45  Ohio  St.  98  (1887).  If  the-  rail- 
way contracts  to  keep  a  part  of  the 
street  in  good  order  and  does  not  do 


1  See  §  860,  supra.  A  mortgage  has 
priority  over  subsequent  paving  as- 
sessments and  liens.  Lincoln,  etc.  Ry. 
V.  City  of  Lincoln,  61  Neb.  109  (1901). 
Where  the  charter  of  a  street  railway 
company  requires  It  to  do  certain  pav- 
ing, any  mortgage  given  by  the  com- 
pany is  subject  to  that  provision,  and 
materialmen  who  furnished  paving 
material  have  a  lien  prior  to  such 
mortgage.  Cambria,  etc.  Co.  v.  Union, 
etc.  Co.,  154  Ind.>  291  (1899).  An  as- 
sessment for  paving  Is  not  a  tax,  and 


hence  a  two  yeairs'  statute  of  limita- 
tions may  apply  to  it  as  against  a 
mortgagee  of  a  street  railway.  City 
of  Galveston  i'.  Guaranty,  etc.  Co.,  107 
Fed.  Rep.  325  (1901).  A  bond  given 
by  a  street  railroad  to  the  city  in 
regard  to  damages  is  not  a  lien,  and 
upon  foreclosure  of  a  mortgage  on  the 
road  the  city  will  not  be  allowed  to 
become  a  party.  Farmers'  L.  &  T.  Co. 
V.  New  Rochelle,  etc.  Ry.,  57  Hun,  376 
(1890);  aff'd,  126  N.  Y.  624. 
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paving  to  be  done  by  the  company,  but  the  city  cannot  do  so  by  ordi- 
nance unless  it  has  expressly  reserved  the  power  so  to  do.^  Under 
the  reserved  right  to  amend  a  charter  of  a  street  railway  corpora- 
tion, the  state  may  require  it  to  do  additional  paving.^  A  provision 
in  a  contract  between  a  city  and  a  street  railway  company  relative 
to  the  amount  of  paving  to  be  done  by  the  latter,  does  not  prevent  the 
legislature  increasing  that  amount.*  The  legislature  may  release  a 
street  railway  company  from  its  obligation  to  repair  the  streets  in 
accordance  with  its  original  grant  from  the  city.*  A  charter  exemp- 
tion of  a  street  railway  company  from  assessment  for  paving  docs 
not  pass  to  a  purchaser  of  its  property,  even  though  the  sale  is  made 
under  authority  of  a  statute  authorizing  the  transfer  of  "the  estate, 
property,  rights,  privileges  and  franchises."  Moreover  if  the  new 
company  is  incorporated  under  the  general  act  which  requires  it  to 
pave,  it  cannot  receive  such  exemption  by  reason  of  any  such  pur- 
chase.^ 

In  regard  to  levying  assessments  upon  street  railroads  for  street 
improvements,  this  also  is  a  matter  of  statutory  regulation.®    Where 


so,  and  a  person  is  Injured  in  conse-  pany  shall  do  paving,  and  if  the  com- 

quence  thereof,  and  obtains  judgment  pany  then  proceeds  to  build  its  tracks, 

against  th«  city,  the  city  may  have  it  does  so  subject  to  such  ordinance, 

recourse  to  the  company.     Brooklyn  State  v.  Jacksonville  St.  R.  E.,  29  Fla. 

v.  Brooklyn,  etc.  R.  R.,  47  N.  Y.  475  590  (1892). 

(1872).     The  agreement  of  a  street  i  See  note  3,  p.  3456.    A  city  and  a 

railway  company  to  connect  its  lines,  street  railway  company  may  modify 

construct  new  lines,   and  reduce  the  a  contract  as  to  paving.    The  abutting 

fare  is  sufficient  consideration  to  sus-  property    owners     cannot     complain, 

tain  an  ordinance   relieving   it  from  Barber,  etc.  Co.  v.  New  Orleans,  etc. 

certain  paving.    The  ordinance  grant-  R.  R.,  49  La.  Ann.  160   (1897). 


ing  the  right  is  a  contract.    Western. 
Paving,  etc.  Co.  v.  Citizens'  St.  Ry., 


2  Fair  Haven  R.  R.  v.  New  Haven, 
203  U.  S.  379   (1906).     Under  the  re- 


128     Ind.     525     (1891).      Under     its  served  right  to  amend  a  charter  the 

power    to    regulate    grading,    paving,  state  may  require  street  railway  com- 

and   repaving,   a   city   may  compel   a  panies  to  pave  a  certain  part  of  the 

street  railroad  to  cut  off  the  ends  of  street.    Marshalltown,  etc.  Ry.  v.  City 


its  ties.  Detroit  v.  Fort  Wayne,  etc. 
Ry.,  90  Mich.  646  (1892).  Under  an 
ordinance  that  the  company  shall 
keep  its  track  in  as  good  repAir  and 


of  Marshalltown,  127  Iowa,  637  (1905). 

3  Binninger  v.   City  of  New  York, 
177  N.  Y.  199   (1904). 

4  Worcester  v.  Street  Ry.,  196  U.  S. 


condition  as  the  rest  of  the  streets,  it    539    (1905). 


must  pave  when  the  city  paves;  man- 
damus lies  to  compel  it.  State  v. 
Jacksonville   St.   R.   R.,   29   Fla.   590 


5  Rochester   Ry.    v.   Rochester,    205 
U.  S.  236   (1907),  aff'g  182  N.  Y.  116. 

6  A   street   railroad    cannot  be   as- 


(1892).  Although  the  state  grants  sessed  for  street  improvements  under 
authority  to  lay  a  street  railroad  the  New  York  statutes.  People  v.  Gilon, 
track,  yet  the  city,  under  its  charter  126  N.  Y.  147  (1891),  rev'g  58  Hun, 
powers  to  regulate,  etc.,  the  streets,  76  (1890).  Where  a  street  railway 
may  enact  an  ordinance  that  the  com-  by   its  ordinance  agrees   to  be  held 
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the  contract  between  the  city  and  the  company  requires  the  company 
to  conform  to  the  grade  of  the  street  and  it  does  not  do  so,  the  city 
may  change  the  tracks  to  the  proper  grade  and  collect  from  the  com- 
pany.^ The  fact  that  a  street  railway  by  its  grant  from  the  city  is 
bound  to  keep  the  street  in  good  repair  does  not  prevent  the  city 
improving  the  street  at  the  expense  of  property  owners.^  A  change 
in  the  grade  of  a  street,  lawfully  made  by  a  street  railroad  company, 
does  not  entitle  the  abutting  property  owners  to  damages.*  The  obli- 


liable  for  its  proportion  of  the  cost 
of  improving  streets  over  whicli  It 
passes,  it  must  pay.  Sclimidt  v.  Mar- 
ket, etc.  Ry.,  90  Cal.  37  (1891).  A 
street  railway  company  may  be  as- 
sessed to  pay  a  portion  of  the  expense 
of  broadening  the  street.  North 
Beach,  etc.  R.  R.'s  Appeal,  32  Cal.  499 
(1867).  Where  a  street  railway  is 
being  foreclosed,  the  city  has  no  lien 
for  the  expense  of  grading  and  mac- 
adamizing between  the  rails,  and  the 
receiver  will  not  be  ordered  to  pay  it. 
Union  L.  &  T.  Co.  v.  Southern  Cal. 
etc.  Co.,  49  Fed.  Rep.  267  (1892).  A 
railway  located  in  a  street  may  be 
specially  taxed  to  pay  for  the  im- 
provement of  the  street.  Kuehner  v. 
Freeport,  143  111.  92  (1892).  A  street 
railway  cannot  prevent  the  city  from 
laying  a  sewer  in  the  middle  of  the 
street  where  the  tracks  of  the  com- 
pany a;re,  where  the  city  has  reserved 
the  right  to  so  construct  its  sewer. 
Spokane  St.  Ry.  v.  Spokane,  5  Wash. 
634  (1893).  The  road-bed  of  the  com- 
pany may  be  assessed  for  a  sewer  un- 
der the  New  Jersey  statutes.  Pater- 
son,  etc.  R.  R.  V.  Passaic,  '54  N.  J.  L. 
340  (1892).  In  Clapp  v.  Spokane,  53 
Fed.  Rep.  515  (1892),  the  city  was 
enjoined  from  tearing  up  the  tracks 
for  the  purpose  of  laying  a  sewer  un- 
der them,  there  being  plenty  of  room 
on  the  side  of  the  street  for  such 
sewer.  The  court  granted  the  injunc- 
tion instead  of  remitting  the  parties 
to  an  action  at  law,  because  the  com- 
pany would  be  rendered  insolvent, 
and  because  the  city  itself  was  al- 
ready practically  insolvent.  The  court 
held  that  in  laying  the  sewer  the  city 


must  be  reasonable  in  its  location  and 
construction.  Under  the  Illinois  con- 
stitution requiring  equality  of  taxa- 
tion, an  assessment  for  paving  the 
street  must  be  laid  on  a  street  railway 
as  well  as  on  abutting  property  own- 
ers, the  space  covered  by  its  tracks 
being  paved  with  the  rest  of  the 
street.  Chicago  v.  Baer,  41  111.  306 
(1866). 

1  Shamokin  v.  Shamokin  St.  Ry., 
178  Pa.  St.  128  (1896).  The  city  is 
not  liable  to  a  street  railway  by  rea- 
son of  a  change  of  grade.  Ridge  Ave. 
Pass.  Ry.  v.  Philadelphia,  181  Pa.  St. 
592  (1897).  Cf.  note  6,  p.  3454.  An 
obligation  to  maintain  in  first-class 
order  the  space  between  the  tracks 
and  two  feet  on  each  side  does  not 
require  the  company  to  elevate  the 
entire  street  to  the  height,  of  the 
company's  road-bed.  State  v.  New 
Orleans  Traction  Co.,  48  La.  Ann.  567 
(1896). 

2  Cason  V.  City  of  Lebanon,  153  Ind. 
567   (1899). 

3  Uline  V.  New  York  Central,  etc.  E. 
R.,  101  N.  Y.  98  (1886).  A  street 
railway  is  liable  to  abutting  property 
owners  for  laying  its  tracks  according 
to  a  new  grade  of  the  street  fixed  by 
the  city,  where  the  city  has  not  raised 
the  rest  of  the  street  surface  to  that 
grade.  Stritesky  v.  Cedar  Rapids,  98 
Iowa,  373  (1896).  A  street  railway  is 
not  liable  to  adjoining  property  own- 
ers for  cutting  down  the  grade  of  the 
street  where  it  acts  for  the  city  in 
that  respect.  Interstate,  etc.  Ry.  v. 
Early,  46  Kan.  197  (1891).  An  adja- 
cent property  owner  is  entitled  to 
compensation  where  a  street  railway 
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gation  of  a  street  railway  to  keep  its  tracks  free  from  snow  does  not 
oblige  it  to  remove  the  snow  from  the  street,  but  merely  to  throw  it 
off  the  tracks.* 

§  921.  Taxes  levied  upon  street  railroads. — A  street  railway,  like 
a  steam  railroad,  may  be  compelled  to  pay  taxes  on  its  franchise,  its 
capital  stock,  or  its  tangible  property,  or  on  all  three.  It  may  also 
be  compelled  to  pay  a  license  to  the  city.^  But  the  license  cannot 
be  levied  for  purposes  of  revenue  after  the  original  grant  has  been 
made  and  accepted.* 

The   legislature  may   change  the   mode  in  which  the  company 

makes    cuts   and   fills    In    the    road,  subject  to  local  tasation  in  Pennsyl- 

Nichols   V.   Ann   Arbor,    etc.    Ry.,    87  vania,  the  company  being  a  quasl-pub- 

Mich.  361  (1891).  On  this  subject,  see  lie  corporation.    Northampton  County 

also  Booth,  ]jaw  of  Street  Railways,  v.  EJaston  Pass.  Ry.,  148  Pa.  St.  282 

ch.  IX.  (1892).    A  license  tax  on  cars  may  be 

1  City  of  Montreal  v.  Montreal,  etc.  levied  on  a  street  railway  company. 
Ry.,  [1903]  A.  C.  482.  Springfield  v.  Smith,  40  S.  W.  Rep.  757 

2  The  franchise  to  build  and  operate  (Mo.  1897).  In  Wisconein,  for  pur- 
a  street  railway  is  subject  to  taxation.  iMJses  of  taxation,  street  railway 
A  license  fee  may  be  imposed  on  a  tracks,  poles,  etc.,  are  considered  per- 
street  railway,  although  under  its  sonalty.  State  v.  Anderson,  90  Wis. 
franchises  it  is  also  bound  to  pay  550  (1895);  s.  c,  97  Wis.  114  (1897). 
other  taxes  annually.  New  Orleans,  A  street  railway  is  not  a  "railroad 
etc.  Co.  V.  New  Orleans,  143  U.  S.  192  company"  within  the  meaming  of  the 
(1892).  "The  modem  railway  car  has  Minnesota  tax  statute.  State  v.  Du- 
been  evolved  from  the  old-fashioned  luth  St.  Ry.,  76  Minn.  9€  (1899).  A 
stage-ooach."  Where  a  company  street  railway  is  not  a  railroad  within 
agrees  to  pay  a  license  for  each  the  meaning  of  the  California  consti- 
"ooach,"  it  must  pay  for  street  cars  tution  relative  to  the  taxation  of  rail- 
which  it  substitutes  for  the  coach,  roads.  San  Francisco,  etc.  Ry.  v. 
Mayor,  etc.  v.  Third  Ave.  R.  R.,  117  Scott,  142  Cal.  222  (1903).  Cf.  §915. 
N.  Y.   404    (1889).     Neither  a  street  supra. 

railway  nor  its  successors  can  claim  3  The  city  of  New  York  having  by 
that  annual  license  fees  for  each  car  contract  granted  to  a  railway  com- 
are  an  illegal  exaction,  where  the  pany  the  right  of  way  on  one  of  its 
company  by  the  original  ordinance  public  streets  cannot  subsequently 
agreed  to  pay  and  for  many  years  has  levy  a  license  tax  upon  the  cars  run- 
paid  such  fees.  Mayor,  etc.  v.  North  ning  thereon,  for  revenue  purposes 
Jersey,  etc.  Ry.,  61  Atl.  Rep.  95  (N.  only.  New  York  v.  Third  Ave.  R.  R., 
J.  1905).     Where  the  grant  provides    33    N.    Y.    42    (1865);    New   York   v. 

■Second    Ave.    R.    R.,    32    N.    Y.    361 
(1864).    A  city  cannot  levy  a  license 


that  the  company  shall  pay  an  annual 
bonus,  the  city  may  collect  it  by  suit. 

Covington,  etc.   Ry.   v.   Covington,   9  fee  on  a  street  railway  unless  spe- 

Bush  (Ky.),  127   (1872).    A  city  may  cially    authorized    bo    to    do    by    the 

require  a  street  railway  company  to  legislature.    Such  license  fee  must  be 

number  its  cars  and  pay  a  license  fee  for  regulation,  and'  not  for  revenue, 

for  each  car.     Frankford,  etc.  Pass.  In  the  latter  case  it  is  a  tax.    North 

Ry.   V.   Philadelphia,    58    Pa.    St.    119  Hudson,   etc.   Ry.  v.   Hoboken,   41  N. 

(1868).  The  stables,  cars,  horses,  etc.,  J.  L.  71  (1879).    See  also  §  938,  infra. 
of  a  street  railway  company  are  not 
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pays  for  its  grant,^  but  the  city  cannot  violate  a  contract  made  by 
it  with  the  company  in  regard  to  taxes.^  A  city  may  impose  a 
license  fee  on  a  street  railway  company,  even  though  by  the  original 
grant  the  company  was  to  pay  for  the  use  of  the  streets  a  cer- 
tain sum.*  A  sale  of  a  street  railway  as  allowed  by  statute  carries 
with  it  a  special  contract  with  the  city  as  to  taxation.* 

1  Under  its  reserved  power  the  taxes  except  land  taxes,  the  city 
legislature  may  change  the  charter  so  cannot  collect  a  tax  on  the  company's 
that  the  company  shall  pay  into  the  personal  property  in  addition  to  the 
city  treasury  one  per  cent,  of  its  gross  percentage.  Detroit  v.  Detroit  City 
receipts  instead  of  a  license  fee.  Ry.,  76  Mioh.  421  (1889J.  See  also 
Mayor,    etc.    v.    Twenty-third    Street  §  913,  supra. 

Ry.,  113  N.  Y.  311   (1889).  3  City  of   St.  Louis  v.  United,  etc. 

2  Where  by  ordinance  duly  accepted    Co.,  210  U.  S.  266   (1908). 

by  a  street  railway  the  latter  is  to        4  Detroit,  etc.  Ry.  v.  Common  Coun- 
I>ay  to  the  city  a  certain  percentage    cil,  125  Mich.  673  (1901). 
of  its  gross  earnings  in  lieu  of  all 
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i  &22.  Bridge  companies. 

923.  Canals. 

924.  Express   companies. 

925.  Electric-light  companieb. 

926.  Ferry  companies. 

927.  Gas  companies. 

928.  Insurance  companies. 

929.  Flank-roads  and   turnpikes. 

930.  Telephone  companies'. 

931.  Water-works  companies. 


§  931o.  Power  companies. 
932.  Wharf,  steamboat,  board  of 
trade,  stock-yard,  cotton- 
press,  booming,  car-manu- 
facturing, sleeping-car,  ir- 
rigation, elevator,  pipe-line, 
and  other  corporations — 
Which  are  or  are  not  quasi' 
public  corporations? 


§  922.  Bridge  companies. — The  right  to  build  a  bridge  across  a 
navigable  stream  and  to  charge  toll  for  crossing  is  a  franchise.^  A 
corporation  organized  under  the  railroad  act  is  a  railroad  corporation, 
even  though  its  sole  purpose  is  to  build  a  bridge  for  railroad  pur- 
poses.^ An  exclusive  privilege  granted  by  the  legislature  to  a  bridge 
company  will  be  protected  by  the  courts.*    But  the  courts  do  not  favor 

1  Speaking  of  a  bridge  across  a  nav-  mortgage  given  by  one  of  the  corpo- 
igable  stream,  the  supreme  court  has  rations,  without  stating  which  one, 
said:  "This  special  privilege,  con-  when  foreclosed,  must  be  foreclosed 
ferred  on  the  corporation  by  the  sov-  as  against  both  corjiorations  in  order 
ereign  power,  of  obstructing  the  navi-  to  convey  complete  title.  Alabama, 
gation,  did  not  belong  to  the  country  etc.  Co.  v.  Riverdale,  etc.  Mills,  127 
generally  by  common  right,  and  is  Fed.  Rep.  497  (1904). 
therefore  a  franchise;  and  secondly,  2  Sault  Ste.,  etc.  Co.  v.  Powers,  138 
the  authority  of  taking  tolls  from  Fed.  Rep.  262  (1905). 
those  who  crossed  the  river  on  the  3  An  exclusive  legislative  grant  to 
bridge  was  also  a  franchise,  and  free-  build  a  bridge  will  be  protected  by 
dom  to  do  that  which  could  not  be  injunction  against  a  second  bridge 
lawfully  done  by  one  without  public  unless  the  power  of  eminent  domain 
authority;  this  franchise  could  only  is  exercised.  Piscataqua  Bridge  v. 
be  conferred  by  the  legislature  di-  New  Hampshire  Bridge,  7  N.  H.  35,  63 
rectly,  or  indirectly  through  public  (1834);  The  Binghamton  Bridge,  3 
agents  and  tribunals,  in  pursuance  of  Wall.  51  (1865),  holding  that  an  ex- 
a  statute."  Covington  Drawbridge  elusive  bridge  right  for  two  miles  was 
Co.  V.  Shepherd,  21  How.  112  (1858).  protected  by  the  federal  constitution 
Where  a  corporation  was  incorporated  as  expounded  in  the  Dartmouth  Col- 
in two  states  by  the  same  name  and  lege  Case,  4  Wheat.  625  (1819).  A 
with  the  same  oflScers  and  incorpora-  charter  giving  an  exclusive  bridge 
tors,  each  state  giving  the  corporation  right  for  three  miles  up  or  down  a 
certain  riparian  rights  on  a  river,  a  river  was  construed  to  apply  to  the 
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exclusive  privileges,  and  an  exclusive,  right  to  a  bridge  will  not  be 
construed  to  prevent  the  building  of  a  railroad  bridge  or  the  oper- 
ation of  a  ferry.^ 

The  legislature  has  power  to  regulate  a  bridge,  but  the  regula- 
tion must  be  reasonable.^  The  power  of  eminent  domain  may  be 
exercised  by  it  only  where  the  legislature  has  so  provided.*  A 
bridge  may  be  condemned  under  the  power  of  eminent  domain.*  A 
railroad  may  contract  to  pay  tolls  to  a  bridge  company.^ 


first  location  of  a  bridge,  not  to  re- 
building, in  Cayuga  Bridge  Co.  v.  Ma- 
gee,  2  Paige,  116   (1830). 

1  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420  (1837),  where  a 
toll  bridge  interfered  with  an  exist- 
ing ferry.  A  bridge  does  not  infringe 
on  a  ferry  monopoly.  Dibden  v.  Skir- 
row,  97  L.  T.  Rep.  658  (1907).  A 
toll-bridge  company  cannot  prevent 
construction  of  a  railroad  bridge  au- 
thorized by  the  legislature,  the  former 
not  being  exclusive.  Mohawk  Bridge 
Co.  V.  Utica,  etc.  R.  R.,  6  Paige,  554 
(1837).  A  charter  provision  that  no 
other  bridge  shall  be  built  or  ferry 
allowed  does  not  prevent  the  legisla- 
ture from  authorizing  a  railroad 
bridge.  Thompson  v.  New  York,  etc. 
R.  R.,  3  Sandf.  Ch.  625  (1846) ;  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall. 
116  (1863),  aff'g  13  N.  J.  Eq.  81  (1860) ; 
McRee  v.  Wilmington,  etc.  R.  R.,  2 
Jones  (N.  C),  186  (1855).  Where  an 
exclusive  grant  for  a  t  ridge  b/  the 
legislature  is  extended,  the  extension 
is  not  a  contract,  being  without  con- 
sideration. Robinson  v.  Lamb,  126  N. 
C.  492  (1900).  The  legislature  may 
authorize  a  railroad  to  build  a  bridge, 
even  though  it  destroys  the  value  of 
a  ferry  owned  by  individuals.  Young 
V.  Harrison,  6  Ga.  130  (1849).  The 
exclusive  right  to  a  bridge  is  not 
violated  by  authorizing  a  ferry.    Par- 


rott  V.  Ijawrence,  2  Dill.  332  (1872); 
s.  c,  18  Fed.  Cas.  1234.  The  exclu- 
sive right  to  a  toll  bridge  is  violated 
by  a  railroad  bridge.  Enfield  Toll  B. 
Co.  V.  Hartford,  etc.  R.  R.,  17  Conn. 
40  (1845).  But  a  railroad  may  ac- 
quire the  right  by  power  of  eminent 
domain.  Enfield  Toll  B.  Co.  v.  Hart- 
ford, etc.  R.  R.,  17  Conn.  453  (1846). 
As  to  a  toll  bridge,  see  also  Oswego, 
etc.  Bridge  Co.  v.  Fish,  1  Barb.  Ch. 
547  (1846) ;  also  Meads  v.  Wandell, 
4  Saratoga  Ch.  Sentinel  (N.  Y.),  14 
(1844);  Dyer  v.  Tuskaloosa,  etc.  Co., 
2  Port  (Ala.)  296  (1835);  Stour- 
bridge Canal  Co.  v.  Wheeley,  2  B.  & 
Ad.  792  (1831).  See  also  §§  906,  913, 
supra,  and  §§927,  931,  infra. 

2  It  cannot  compel  a  bridge  com- 
pany to  enlarge  its  draws,  where  they 
were  to  build  good  and  suflScient  ones 
and  did  so.  Washington  Bridge  Co. 
V.  State,  18  Conn.  53  (1846). 

3  Southern,  etc.  Co.  v.  Stone,  73  S. 
W.  Rep.  453  (Mo.  1903).  See  also 
§  905.  A  bridge  corporation  having 
a  special  charter  cannot  change  its 
approaches  and  condemn  land  under 
the  change.  Re  Poughkeepsie,  etc. 
Co.,  108  N.  Y.  483  (1888).  A  foreign 
bridge  corporation  may  be  authorized 
to  exercise  the  power  of  eminent  do- 
main in  Missouri.  Southern,  etc.  Co. 
V.  Stone,  174  Mo.  1  (1903). 

4  West  River  Bridge  Co.  v.  Dix,  6 


5  Railway  Companies  v.  Keokuk, 
etc.  Co.,  131  U.  S.  371  (1889).  Where, 
by  a  contract  between  a  bridge  com- 
pany and  various  railroads  running 
over  the  bridge,  the  charges  are  to  be 
only  the  amount  required  to  pay  the 
interest  on  the  bridge  bonds  and  cer- 
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It  is  no  misuser  of  its  franchise  for  a  bridge  company  to  give  re- 
duced rates  to  constant  patrons  and  give  free  passage  in  payment 
'for  land,  nor  is  it  a  misuser  to  fail  to  file  required  statements.^  A 
state  has  no  power  to  reduce  the  tolls  charged  by  an  interstate 
bridge  over  a  navigable  stream,  even  though  the  company  owning 
the  bridge  was  incorporated  in  the  two  states.  Congress  has  ex- 
clusive jurisdiction  over  such  a  bridge  and  its  tolls.^  A  bridge  built 
across  navigable  waters  as  authorized  by  congress  cannot  be  de- 
clared by  the  courts  to  be  an  obstruction  to  navigation,  nor  can  the 
courts  prevent  the  bridge  being  repaired  without  substantially  chang- 
ing the  structure.^  Congress  may  order  the  removal  of  a  bridge 
when  it  interferes  with  navigation,  even  though  it  did  not  interfere 
when  built.* 

Where  a  bridge  company  iias  allowed  street-car  tracks  to  be  con- 
structed over  the  bridge,  the  bridge  company  cannot  then  prohibit 
the  use  of  the  bridge  for  street  cars,  but  it  may  charge  a  reasonable 
sum  for  each  passenger  carried.^  A  railway  bridge  company  having 
power  to  condemn  land  and  collect  tolls  cannot  lease  the  bridge  to  a 

How.   507    (1847).     A   bridge  owned  *  Unioii  Bridge  Co.  r.  United  States, 

by  a  bridge  corporation  may  be  eon-  204  TJ.  S.  364   (1907). 

demned  under  the  power  of  eminent  5  Covington,     etc.     Bridge     Co.     v. 

domain.     Lock   Haven   Bridge  Co.  v.  South  Covington,  etc.  Ry.,  93  Ky.  136 

Clinton    County,     157     Pa.     St.     379  (1892);   Commonwealth  v.  Covington, 

(1893).      A    railroad    may    condemn  etc.    Co.,    21    S.    "W.    Rep.    1042    (Ky. 

land  owned  by  a  bridge  corporation,  1893).     Where  the  street  railway  act 

but  not  actually  in  use  or  necessary  authorizes    companies    to    run    over 

for  the  purposes   of  the   bridge   cor-  "any  street  or  highway,"  they  may  lay 

poration.     Youghiogheny   Bridge    Co.  their  tracks  upon  and  run  over  a  toll 

V.  Pittsburgh,  etc.  R.  R.,  201  Pa.  St.  bridge.    They  must,  however,  pay  toll 

457   (1902).     See  also  §906.     In  con-  the  same   as  other  traffic.     No  ques- 

demning  a  toll  bridge,  damages  paid  tion   of   eminent   domain   enters  into 

by  the   bridge  company  to   abutting  such  a  case.    The  street  railway  com- 

property  owners  may  be  included  in  pany  may  enjoin  the  bridge  company 

the  award.     State  v.  SiiflBeld,  etc.  Co.,  from  preventing  the  construction  and 


70  Atl.  Rep.  55  (Conn'.  1908). 

1  Commonwealth  v.  Allegheny,  etc. 
Co.,  20  Pa.  St  185  (1852). 


operation  of  the  road.  Pittsburgh, 
etc.  Ry.  V.  Point  Bridge  Co.,  165  Pa. 
St.   37    (1894).     See  also   §§915,   919, 


2  Covington,  etc.  Bridge  Co.  v.  Ken-   supra.     An  Indiana  street  railway  can- 


tucky,  154  U.  S.  204  (1894). 


not  compel  a  bridge  company  owning  a 


3  United  States  v.  Parkersburg,  etc.  bridge  running  from  Indiana  to  Ken- 

R.  R.    134  Fed.  Rep.  969   (1905).    A  tucky  to  allow  its  street  railway  to 

franchise  by  a  state  to  a  railroad-  com-  run  over  the  bridge  on  the  payment 

pany  to  build  and  maintain  a  bridge  of  tolls  to  be  fixed  by  the  court.  This 

authorizes    it    to   repair   and    renew  is    equivalent    to    a    condemnation, 

parts  of  the  bridge.    The  word  bridge  Bvansville,     etc.    Co.    v.    Henderson 

includes  also  the  abutments  and  piers.  Bridge     Co.,     134     Fed.     Rep.     973 

United   States   r.    Cincinnati,  etc.   R.  (1904). 
R.,  134  Fed.  Rep.  353   (1904). 
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railroad  company.-'  A  railroad  bridge  company  has  no  power  to  sell 
the  approaches  to  the  bridge.^ 

The  right  of  the  corporation  under  its  grant  may  be  merely  to 
collect  toll,  the  bridge  itself  belonging  to  municipalities.^  Where 
a  bridge  company  is  authorized  by  statute  to  build  a  bridge  and 
collect  tolls  for  a  specified  number  of  years,  the  bridge  becomes  a 
free  bridge  after  the  expiration  of  that  time.*  Where  by  the  char- 
ter a  bridge  is  to  revert  to  the  state  after  forty  years,  the  state,  upon 
the  expiration  of  the  forty  years,  may,  by  an  information,  enforce  the 
reversion  of  the  bridge  to  the  public*  Where  a  bridge  was  originally 
incorporated  for  ordinary  public  travel  as  well  as  railroad  tracJ£S,  but 
for  nearly  thirty  years  has  been  used  exclusively  for  railroad  tracks, 
the  state  cannot  by  mandamus  compel  such  an  alteration  in  the  bridge 
as  to  make  a  toll  bridge  for  general  travel.® 

A  bridge  cannot  be  sold  under  levy  of  execution.  The  remedy 
of  the  creditor  is  to  have  a  receiver  appointed  and  the  earnings 
applied  to  the  debt.''  Where,  in  a  charter  granted  by  congress  to  a 
railroad  corporation  for  a  bridge,  the  right  is  retained  to  congress 
to  alter,  amend  or  repeal,  and  thereafter  another  act  of  congress  pro- 
vides that  such  bridge  shall  be  open  for  the  use  of  other  railroads  on 
a  reasonable  compensation,  and  thereafter  a  mortgage  given  by  the 
corporation  is  foreclosed,  the  purchaser  takes  the  bridge,  subject  to 
the  obligation  to  allow  other  railroads  to  use  the  bridge  even  thou^ 
the  mortgage  was  executed  before  the  second  statute  was  enacted.* 

1  Attorney-General  v.  Niagara,  etc.  istenoe  of  the  owner  ceases.  Mont- 
Co.,  20  Grant's  Ch.  Rep.  (Can.)  34  gomery  Co.  v.  Clarksville,  etc.  Co.,  109 
(1873).     See  also  §892,  supra.  S.  W.  Rep.  1152   (Tenn.  1908). 

2  Pittsburg,  etc.  Ry.  v.  Dodd,  72  S.  5  State  v.  Old  Town  Bridge  Corp., 
W.  Rep.  822   (Ky.  1903).  85  Me.  17   (1892). 

3  Lafourche  Police  Jury,  etc.  v.  Thi-  e  State  v.  Boonville,  etc.  Co.,  103  S. 
bodaux  Bridge   Co.,   44  La.  Ann.  137  W.  Rep.  1052   (Mo.  1907). 

(1892).  ^     7  Overton  Bridge  Co.  v.  Means,  33 

4  Taylor  «?.  Mayor,  etc.,  [1898]  1  Q.  Neb.  857  (1892);  Covington  Draw- 
B.  186.  XJTwn  the  expiration  of  a  bridge  Oo.  v.  Shepherd,  21  How.  112 
charter  of  a  bridge   company  it  can     (1858).     See  also  §899,  supra. 

no  longer  charge  tolls  unless  it  ob-  8  The  court  came  to  this  conclu- 
tains  new  authority  therefor  in  ac-  sion  without  stopping  to  inquire 
oordance  with  the  statutes.  Rock-  whether  the  fopeclosure  and  sale 
with  V.  State,  etc.  Co.,  145  Mich.  455  "was  anything  more  than  a  reorgan- 
(1906).  The  legislature  may  extend  ization  under  the  form  of  a  judicial 
the  time  during  which  a  bridge  com-  proceeding,"  nor  whether,  if  it  were 
pany  may  take  tolls  over  the  bridge,  a  lona  fide  sale  to  an  independent 
and  if  the  city  makes  the  bridge  a  third  party,  the  sale  took  the  prop- 
free  bridge  it  must  pay  therefor,  erty  out  of  the  jurisdiction  of  con- 
State  V.  City  of  Bangor,  98  Me.  114  gross.  Union  Pacific  Oa  v.  Mason 
(1903).  A  toll  bridge,  like  a  toll  road.  City  Co.,  199  U.  S.  160  (1905). 
becomes  free  when  the  corporate  ex- 
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§  923.  Canals. — Tlie  right  to  construct  and  operate  a  canal  as  a 
part  of  a  navigable  river,  and  take  tolls,  is  a  franchise  which  belongs 
to  the  state,  and  is  not  one  of  common  right.^  A  canal  franchise 
cannot  be  transferred  unless  the  state  has  authorized  a  transfer,  and 
a  statute  authorizing  corporations  to  dispose  of  their  real  estate  does 
not  authorize  such  a  transfer.^  A  canal  is  a  quasi-public  enterprise, 
and  hence  an  execution  cannot  be  levied  upon  it.*  Stock  in  a  canal 
company  is  personal  property.*  The  legislature  or  congress  cannot 
reduce  the  tolls  of  a  canal  below  a  reasonable  figure,^  but  may 
authorize  a  railroad  to  run  along  the  line  of  the  canal.^  A  canal-bed 
may  be  used  for  the  road-bed  of  a  railroad  if  the  stockholders  and 
the  state  assent  thereto.'' 

A  canal  company  having  power  to  levy  tolls  on  boats  used  for 


1  State  V.  Portland,  etc.  Co.,  95  '4  Watson  v.  Molden,  10  Idaho,  570 
Pac.  Rep.  722  (Ore.  1908).  (1905). 

2  State  e.  Portland,  etc.  Co.,  95  Pac.  6  Although  the  United  States  gov- 
Rep.  722  (Ore.  1908).  ernment  owns  all  the  stock  of  a  canal 

3  The  right  to  operate  a  canal  and  company,  yet,  if  there  is  a  mortgage 
collect  tolls  cannot  he  sold  on  execu-  on  the  property,  congress  cannot  re- 
tion  unless  the  statute  expressly  au-  duce  the  tolls  to  a  point  where  the 
thorizes  it  Gue  v.  Tide  Water  Canal  mortgage  is  affected.  "It  is  a  legis- 
Co.,  24  How.  257  (1860),  holding  that  lative  attempt  to  destroy  vested 
the  locks,  wharves,  etc.,  of  a  canaJ  rights,  and  a  taking  of  private  prop- 
company  could  not  be  reached  by  exe-  erty  for  public  use  without  due  com- 
cution.  But  a  canal  basin  owned  by  pensation."  Per  Miller,  J.,  in  U.  S. 
a  railroad  and  not  needed  by  it  may  v.  Louisville,  etc.  Canal  Co.,  4  Dill, 
be  reached.     Plymouth  R.  R.  v.   Col-  601    (1873);   s.  c,  26  Fed.  Cas.  10O2. 


well,  39  Pa.  St.  337   (1861).     See  also 
Evangelical,  etc.  Home  v.  Buffalo,  etc. 


6  The    legislature    may    charter    a 
railroad  to  run  along   the  line   of  a 


Assoc,  64  N.  y.  561  (1876),  allowing  canal  previously  authorized.   Tuckahoe 

a  dam  to  be  taken  under  execution.  Canal  Co.  v.  Tuckahoe  R.  R.,  11  Leigh 

An  execution  on  the  toll-house  of  a  (Va.),  42   (1840);   Illinois,  etc.  Canal 

canal    is    not    good.      "To    permit   it  v.    Chicago,    etc.    R.    R.,    14    111.    314 

would  tend  to  defeat  the  whole  object  (1853). 

of  the  charter  by  taking  the  improve-  i  Where  a  canal  is  turned  into  a 
ments  out  of  the  hands  of  the  corpo-  railroad,  no  further  compensation 
ration  and  destroying  their  use  and  need  be  paid  to  adjoining  owners, 
benefit"  Susquehanna,  etc.  Co.  v.  Hatch  v.  Cincinnati,  etc.  R.  R.,  18 
Bonham,  9  Watts  &  S.  (Pa.)  27  Ohio  St  92  (1868).  Speaking  of  a 
(1845).  An  execution  cannot  be  canal,  the  court  said,  in  Potts  f.  War- 
levied  upon  a  canal,  especially  where  wick,  etc.  Co.,  Kay,  142  (1853):  "The 
it  is  in  the  custody  of  the  law,  by  company  could  no  more  convert  the 
reason  of  the  court  having  put  the  land  to  any  other  purpose — into  a 
trustees  of  the  mortgage  into  pos-  garden,  for  example — than  the  owner 
session.  The  execution  will  be  en-  of  a  high-road  could  alter  its  nature." 
joined.  Brady  v.  Johnson,  75  Md.  445  See  also  note  1,  p.  3364. 
(1893).    See  also  §  899,  supra, 
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transportation  cannot  levy  a  toll  on  a  tug.^  A  canal  company  may 
at  common  law  give  lower  rates  to  a  large  shipper  than  to  a  small 
one.^ 

Although  a  canal  is  abandoned,  and  for  twenty  years  is  used  as 
a  street,  the  grantee  of  the  company  owns  the  fee,  and  not  the  ad- 
jacent owners.^ 

The  charter  of  a  canal  company  may  be  forfeited  where  the  com- 
pany allows  the  canal  to  become  out  of  repair.*  A  canal  company 
must  maintain  bridges  in  compliance  with  its  charter,  even  though  it 
has  leased  its  canal  to  another  company  as  authorized  by  the  statutes." 
Where  a  canal  is  sold  to  a  private  manufacturing  corporation  and  a 
bill  in  equity  is  filed  by  a  person  to  restrain  such  corporation  from 
charging  illegal  tolls  and  excluding  boats  from  the  canal,  the  corpora- 
tion cannot  claim  that  its  purchase  was  ultra  vires.^ 

Where  a  canal  has  been  legally  constructed,  a  city  cannot  arbi- 
trarily close  its  gates  or  compel  it  to  construct  bridges  at  intersec- 
tions of  streets.'' 

Where  the  national  government  condemns  a  dam  and  lock  of  a 
canal  company  it  must  pay  not  only  the  cost  of  the  dam  and  lock, 
but  compensation  for  the  taking  of  the  franchise  to  exact  and  col- 
lect tolls.     "The  whole  value  must  be  paid,   and   that  value  de- 

1  Sturgeon  Bay,  etc.  Co.  v.  Leathaiii',  and  a  coal  company  have  a  contract, 
164  111.  239  (1896).  and  the  latter  claims  tlie  former  dis- 

2  The  famous  coal  cases  decided  criminates  against  it  in  the  manage- 
simply  that  it  was  legal  for  a  oanal  ment  (not  in  rates  or  tolls),  equity 
company  and  coal  company  to  con-  will  not  grant  specific  performance 
tract  for  transportation  at  a  rate  of  the  contract,  but  the  injured  party 
varying  according  to  the  quantities  must  go  to  law.  Pennsylvania  Coal 
shipped  and  the  price  received  for  Co.  v.  Delaware,  etc.  Canal  Co.,  31 
the  coal.  In  commonwealth  v.  Dela-  N.  Y.  91  (1865).  See  also  §901, 
ware,  etc.  Canal,  43  Pa.  St.  295  (1862),  supra. 

it  was  held  that  a  contract  for  half  3  Decker  v.  Evansville,  etc.  Ry.^  133 

the  carrying  capacity  of  a  canal  was  Ind.  493   (1893).    Although  the  legis- 

not  invalid  where  it  did  not  appear  lature  authorizes  the  dissolution  of  a 

that  the  public  was  injured  thereby;  canal    company   and  the   sale  of   its 

and   the   canal   company  might  com-  property  by  a  receiver,  the  land  does 

mute  tolls,  making   them  vary  with  not   Tcvert    to    the   original    owners, 

the  market  price  of  the  coal.    On  this  Bass  v.  Roanoke,  etc  Co.,  Ill  N.  C. 

last   point,   and   that  the   amount  of  439   (1892). 

business  done  may  be  a  factor  in  esti-  4  State  v.  Pennsylvania,  etc.  Canal 

mating    these    fluctuating    tolls,    see  Co.,  23  OMo  St.  121  (1872). 

Delaware,  etc.  Canal  Co.  v.   Pennsyl-  6  Ryerson  v.  Morris  Canal,  etc.  Co., 

vania  Coal  Co.,  21  Pa.  St.  131  (1853) ;  71  N.  J.  L.  381  (1904). 

Pennsylvania   Coal   Co.   v.   Delaware,  6  New    York,    etc.    Co.   v.    Consoli- 

etc.   Canal  Co.,   1  Keyes    (N.  Y.),  72  dated,  etc.  Co.,  178  N.  Y.  167  (1904). 

(1863).    And  c/.  Delaware,  etc.  Canal  7  A    statute    may    impose    burdens 

Co.  V.  Pennsylvania  Coal  Co.,  50  N.  Y.  upon  such   a  corporation   under  the 

250  (1872).    Where  a  oanal  company  police  power,  for  the  purpose  of  pro- 
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pends  largely  upon  the  productiveness  of  the  property,  the  fran- 
chise to  take  tolls."  ^  The  statute  of  limitations  runs  against  the 
claim  of  a  state  for  a  proportion  of  the  profits  of  a  canal  which  the 
original  grant  to  the  canal  created.^ 

§  924.  Express  companies. — Express  companies  are  common  car- 
riers, and  are  generally  held  closely  to  their  liabilities  as  such.^  An 
express  company  as  a  common  carrier  is  entitled  to  collect  charges 
in  advance  from  the  general  public,  even  though  with  some  of  its 
customers  it  does  not  require  such  payment.*  The  attorney-general 
may  maintain  a  suit  in  equity  to  enjoin  express  companies  from 
charging  higher  rates  than  are  fixed  by  statute.^ 

It  is  legal  for  a  railroad  to  allow  to  one  express  company,  exclu- 
sively, extra  facilities  for  doing  business  on  its  line.® 


moting  the  public  peace,  health,  and 
safety,   but   not  for   the   accommoda- 


■pany's  receipt  bind  the  shipper.    Dur- 
gin  V.  American  Ext.   Co.,   66   N.   H. 


tion  and  convenience  of  the  public  or    277  (1890).    Mandamus  will  not  issue 


for  private   aggrandizement.     Platte, 
etc.  Co.  V.  Dowell.  17  Colo.  376  (1892). 


to    compel    an    express    company    to 
carry    fragile    goods    suibject    to    the 


1  Monongahela,  etc.  Co.  v.  U.  S.,  148    oommon-law  liabilities  of   a  common 


U.  S.  312  (1893). 


carrier,  where  the  shipper  refuses  to 


2  State  V.  Portland,  etc.  Co.,  95  Pac.    accept    a    receipt    containing   a    con- 


Bep.  722    (Ore.  1908). 

3  Haslam    v.    Adams    Exp. 


tract  limiting  the  company's  liability 
Co.,    6    for  breakage.     People  v.  Babcock,  16 


Bosw.   (N.  Y.)    235    (1860);    Sherman    Hun,  313   (1878). 


V.  Wells,  28  Barb.  403  (1858) ;  South- 
ern Exp.  Co.  V.  Newby,  36  Ga.  635 
(1867);  Buckland  v.  Adams  Exp.  Co., 


4  Southern  Ind.  Exp.  Co.  v.  V.  S. 
Exp.  Co.,  88  Fed.  Rep.  659    (1898). 

5  State  i\  Pacinc,  etc.   Co.,  115  N. 


97  Mass.  124  (1867);  Hooper  v.  Wells,    W.  Rep.  619    (Neb.  1908). 


E^argo  &  Co.,  27  Cal.  1  (1864);  Gulli- 
ver V:  Adams  Exp.  Co.,  38  111.  503 
(1865);   U.  S.  Exp.  Co.  v.  Backman, 


6  Under  the  ruling  of  the  United 
States  supreme  court  in  the  Express 
Cases,   117   U.   S.   1,   29    (1885),  it  is 


28  Ohio  St.  144   (1875).     An  express    now  settled  that  while  railroad  corn- 
company's  contract  exempting  it  from    panics  are  obliged  to  provide  the  pub- 


liability   for    loss    of    goods    is    void. 
Merchants',  etc.  Co.  v.  Bloch,  86  Tenn. 


lie  with  reasonable  express  accommo- 
dation,   yet    the    discretion    remains 


392    (1888).     An  express  company  is    with  them  as  to  the  agencies  to  be 


liable  for  goods  lost  through  its  negli- 
gence, though  its  receipt  for  the  goods 
provides  otherwise.  Proof  of  loss 
raises  presumption  of  negligence. 
Adams  Exp.  Co.  v.  Holmes,  9  Atl.  Rep. 
166  (Pa.  1887);  Adams  Exp.  Co.  v. 
Harris,  120  Ind.  73    (1889).     A  limi- 


employed.  They  need'  not,  therefore, 
in  the  absence  of  statutes,  furnish  to 
all  indei)endent  express  companies 
equal  facilities  for  doing  a  package- 
carrying  business  upon  their  passen- 
ger trains.  Thus,  so  long  as  the  pub- 
lic service  is  satisfactory,  a  railroad 


tation  of  express  company's  liability  may   lawfully   carry    on    an    express 

contained  in  printed  form  of  receipt  business  itself,  and   refuse   to   grant 

does  not  relieve  the  company   from  similar    privileges    to    another    oom- 

liability   for   loss   by   Its   negligence,  pany.     Sargent  r.  Boston,  etc.  R.  R., 

Adams  Exp.  Co.  v.  Hoeing,  88  Ky.  373  115  Mass.  416    (1874).     And  the  spe- 

(1889).     Blanks  in  an  express  com-  cial  contracts  which  are  customarily 
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An  express  company  cannot  complain  that  a  railroad  is  doing  an 
express  business  ultra  vires} 

Foreign  express  companies  may  te  compelled  to  take  out  a  license.^ 
An  unincorporated  express  company  cannot  be  compelled  to  divulge 
to  railroad  commissioners  the  business  it  does  outside  of  the  state,  the 
purpose  of  the  investigation  not  being  connected  vrith  taxation.'  An 
express  company  is  subject  to  legislative  regulation,  although  it  is 
not  incorporated.*  A  statute,  requiring  express  companies  who  re- 
ceive money  to  keep  it  over  night  before  forwarding  it  is  uncon- 
stitutionaL^ 

§  925.  Electric-light  companies. — ^An  electric-light  company  is 
a  quasi-public  corporation.^  An  electric-light  company  is  a  common 
carrier  and  cannot  legally  discriminate  between  its  customers  as 
to  charges  for  the  same  service  under  similar  conditions.'^    An  elec- 

madie  giving  the  exclusive  right  to  entire  system.  Smith  v.  Wells,  etc. 
do  express  business  on  certain  lines  Oo.,  96  Fed.  Rep.  375  (1899).  An 
are  legal.  Railroads  are  common  car-  exclusive  right  given  by  a  railroad' 
riers  of  goods  and  passengers,  but  not  company  to  an  express  company  to 
common  carriers  of  common  carriers,  do  the  express  business  on  that  rail- 
Express  CJases,  117  U.  S.  1  (1885).  road  is  in  violation'  of  the  anti-trust 
Before  this  question  came  under  ad-  statute  of  Texas.  State  v.  Missouri, 
judication  in  the  supreme  court  it  etc.  Ry.,  91  S.  W.  Rep.  214  (Tex. 
had  been  almost  universally  decided  1906). 

the  other  way.    Mr.  Justice  Miller  re-  i  Sargent  v.  Boston,  etc.  R.  R.,  115 

duced  the  arguments  in  favor  of  this  Mass.  416   (1874). 

view  to  propositions  which  he  stated  2  Orutcher    v.     Commonwealth,    89 

in  his  opinion  in  Express   Cases,   ID  Ky.   6    (1889).     An   express  company 

Fed.  Rep.  210    (1882),   and   again   in  may   be    compelled   to   pay  a  license 

his    dissenting    opinion    in    Express  fee   wherever   it   does   business.     Os- 

Cases,  117  U.   S.   1,   29    (1885).     See  borne  v.    State,   33    Fla.   162    (1894). 

Wells  V.  Oregon  Ry.  &  Nav.   Co.,  15  On    this    subject,    however,    compare 

Fed.  Rep.   561   (1883);   Wells  v.  Nor-  §§696-700,  supra. 

thern    Pac.    Ry.,    23    Fed.    Rep.    469  3  State  v.   United   States,   etc.  Co., 

(1884);    Southern  Exp.  Oo.   v.   Mem-  83  N.  W.  Rep.  465   (Minn.  1900). 

phiSi    etc.    R.    R.,    8    Fed.    Rep.    799  4  United   States  Exp.   Co.  v.   State, 

(1881);    Fargo   v.    Redfleld,    22    Fed.  164  Ind.  19«   (1905). 

Rep.  373  (1884) ;  Wells  v.  Oregon,  etc.  5  Piatt   v.   IJeooooq,   158    Fed.   Rep. 

Ry.,    18    Fed.    Rep.    fi67,    and    cases  723   (1907). 

cited,  673  (1883);  New  England  Exp.  6  Edison,  etc  Oo.  v.  Parmington, 
Co.  V.  Maine  Cent.  R.  R.,  57  Me.  188  etc.  Co.,  82  Me.  464  (1890).  An  elec- 
(1869);  Sandford  v.  Railroad  Co.,  24  trie-light  company  is  not  engaged  in 
Pa.  St.  378  (1855).  Where  an  ex-  public  business.  Strohmeyer  v.  Oon- 
press  company  has  an  exclusive  con-  sumers',  etc.  Co.,  Ill  La.  506  (1904). 
tract  with  a  railroad  company  for  the  An  electric-light  company  is  a  quasi- 
entire  system  of  that  company,  and  public  corporation.  Weld  v.  Gas,  etc 
the  system  becomes  insolvent  and  dis-  Com'rs,  84  N.  E.  Riep.  101  (Mass. 
integrates,   and    the   receiver   of   the  1908). 

main  company  refuses  to  continue  the  7  Armour,  etc.   Oo.   v.  Edisom,  etc. 

contract,  the  contract  falls  as  to  the  Co.,  115  N.  Y.  App.  Div.  51  (1906). 
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trie-light  company  has  no  right  to  demand  pay  from  a  customer  for 
a  transformer  to  protect  the  house  from  fire,  where  it  does  not  de~ 
mand  pay  from  others.^  The  right  of  such  a  company  to  erect  poles 
in  the  streets  is  very  similar  to  the  right  of  a  street  railroad  to  use  the 
streets  for  its  tracks.^  An  ordinance  of  a  city  granting  to  an  electric- 
light  company  the  right  to  use  the  streets,  the  same  to  be  accepted  in 
writing  by  that  company,  is,  after  such  -written  acceptance,  a  con- 
tract.® Where  by  statute  a  city  has  a  right  to  authorize  the  erection 
of  electric-light  poles  under  such  restrictions  as  the  city  may  deem 
best,  the  city  may  retain  the  right  to  revoke  the  license  at  pleasure, 
and  the  court  will  not  enjoin  such  revocation,  even  tljough  its  pur- 
pose is  to  enable  the  city  to  erect  its  own  electric-light  poles.  The 
city  may  remove  the  poles  summarily.^  An  electric-light  company 
may  enjoin  a  borough  from  cutting  down  its  line,  inasmuch  as  the 
threatened  injury  is  continuous  and  threatens  to  be  repeated,  and 
is  without  adequate  remedy  at  law,  especially  where,  under  the 
statute,  it  is  unnecessary  to  obtain  the  consent  of  the  borough  be- 
fore constructing  the  line.^  An  electric-light  pole  and  the  wires 
are  not  an  additional  use  of  a  country  highway  for  which  the 
owner  of  the  fee  is  entitled  to  damages,  it  being  shown  that  the 
country  highway  itself  is  lighted  by  electric  light.®  An  abutting 
property  owner  cannot  enjoin  an  electric-light  company  from  erect- 
ing its  poles  in  the  street,  the  city  having  authorized  the  same,  the  fee 

1  Snell  V.  Clinton,  etc.  Co.,  63  N.  E.        3  City  of  Baxter  Springs  v.  Baxter 
Rep.  1082   (111.  1902).  Springs,  "etc.    Co.,    68    Pac.    Rep.    63 

2  See  §  913,  SMpra.   See  also  Keasbey     (Kan.  1902). 

on  Electric  Wires,  ch.  IX.    Where  the        4  Coverdale   v.    Edwards,    153    Ind. 

village  trustees  authorize  the  erection  374   (1900).     Where  the  grajit  of  the 

of  poles  in  the  street  for  electric  light-  right  to  build  underground   conduits 

ing,  an  adjoining  property  owner  may  for  eleotric-light  wires  is  subject  to 

be   enjoined   from   cutting   down   the  the  right  to  order  their  removal,  an 

poles,   and   he  cannot  defend   on   the  order    of   removal   is   legal.     Boston, 

ground  that  the  trustees  were  bribed,  etc.  Co.  v.  Boston,  etc.  Co.,  184  Mass. 

Consumers'  Gas  Co.  v.  Congress,  etc.  566  (1904). 

Co.,  61  Hun,  133    (1891).     Under  the        5  Point   Pleasant,    etc.    Co.   v.   Bor- 

Michigan  statute  a  city  may  give  to  ough  of  Bay  Head,  62  N.  J.  Eq.  296 

an  individual  instead  of  a  corporation  (1901). 

the  right  to  erect  electric-light  poles  6  Palmer  v.  Larchmont,  etc.  Co.,  158 
and  furnish  electric  lights.  A  provi-  N.  Y.  231  (1899).  An  electric-light 
slon  that  other  companies  should  be  company  may  be  enjoined  from  erect- 
allowed  to  use  the  poles  under  reason-  ing  its  poles  on  a  country  highway 
able  regulations  does  not  authorize  until  it  has  regularly  acquired  a 
such  use  without  any  regulations,  right  by  condemnation  proceedings. 
Citizens',  etc.  Co.  v.  Sands,  95  Mich.  Haverford  Elec.  Light  Co.  v.  Hart,  1 
551  (1893).  On  this  subject  of  poles,  Pa.  Dist.  571  (1892). 
see  ch.  LVI,  infra. 

3471 


§  925.]  GAS,  EliECTKIC-LIGHT,  ETC.   COMPANIES.  [CH.  LV. 

being  in  the  city.  His  remedy,  if  any,  is  at  law.^  A  city  need  not 
pay  an  abutting  property  owner  on  account  of  electric-light  poles 
erected  by  the  city.^ 

An  electric-light  company  may  be  given  th©  power  to  condemn.^ 
Even  though  an  electric-light  company  has  sold  its  franchises  and 
property  to  an  individual,  no  one  but  the  state  or  city  can  question 
the  sale,  and  certainly  a  subway  company  cannot  on  that  account 
refuse  to  furnish  space  in  its  subways.*  An  electric-light  company 
cannot  sell  out  to  a  street  railway  unless  the  statutes  expressly  allow 
such  a  sale.®  An  electric-light  company  has  no  inherent  power  to 
seU  its  property,  but  a  private  individual  cannot  complain  of  such  a 

1  McWethy  v.  Aurora,  etc.  Co.,  202  operating  the  road  .  .  .  and  all 
111.  218  (1903).  other    stock    corporations    were    ac- 

2  Gulf,  etc.  Co.  V.  Bowers,  80  Miss.  cord«d  that  right.  .  .  .  The  relax- 
570    (1902).  ation  of  the  general  rule  is  undoubt- 

3  Laws  of  N.  Y.  1896,  ch.  446.  A  edly  due  to  the  freedom  with  which 
water  company  that  has  a  franchise  corporate  charters  are  now  given,  and 
to  furnish  the  public  with  light,  heat  to  the  universal  recognition  of  the 
and  power,  and  electricity,  may  be  property,  nature  and  value  of  special 
given  the  power  to  condemn  land,  franchises.  .  .  .  The  reason  for 
Shasta  Power  Co.  v.  Walker,  149  Fed.  the  rule  against  alienation  of  such 
Rep.  568  (1906).  A  water-power  com-  a  franchise  is  that,  by  divesting  it- 
pany  may  be  authorized  to  condemn,  self  of  the  franchise,  the  corporation 
Jones  V.  North  Georgia,  etc.  Co.,  54  would  disable  itself  from  discharg- 
S.  E.  Rep.  85  (Ga.  1906).  Of.  §§  931a,  ing  the  public  duties  for  which  it  had 
932,  infra.  been   chartered,   and   the  public  has, 

4  Matter  of  Long  Acre,  etc.  Co.,  188  therefore,  been  considered  as  en- 
N.  Y.  361  (1907).  Even  though  an  titled  to  forbid  such  a  transfer.  When 
electric-light  company  has  no  power  a  charter  can  be  obtained  by  merely 
to  assign  its  franchise  to  construct  executing  and  filing  a  certificate,  as 
and  operate  its  plant,  yet  if  it  does  was  the  case  when  the  Electric  Manu- 
assign  it  to  an  individual  and  he  facturing  Company  was  organized, 
then  assigns  it  to  a  corporation,  and  and  the  exercise  of  the  special  fran- 
the  latter  is  allowed  by  the  munici-  chise  carried  with  it  the  public  obli- 
pality  to  complete  and  operate  the  gation,  the  reason  for  the  rule  largely 
plant,  the  assignment  is  legal,  and,  disappears,  especially  where,  as  in  the 
moreover,  no  one  can  raise  a  ques-  case  of  a  manufacturing  company,  the 
tlon  as  to  its  legality,  except  the  sale  and  distribution  of  electricity 
municipality  itself.  Matter  of  Long  was  only  a  part  of  the  objects  for 
Acre,  etc.  Co.,  117  N.  Y.  App.  Div.  which  the  company  was  incorporated. 
80  (1907),  the  court  saying  (p.  87):  Whether  or  not  a  special  franchise 
"The  general  rule  that  a  special  or  be  availed  of,  and  by  whom  it  is 
secondary  franchise  is  inalienable  availed  of,  is  solely  a  question  of 
without  express  legislative  assent  has  public  concern." 

lost  practically  all  its  authority  in  5  State  v.  Anderson,  90  Wis.  550 
this  state.  From  early  days  railroad  (1895),  holding  that  the  street  rail- 
corporations  have  had  legislative  au-  way  company  need  not  pay  taxes 
thority  to  transfer  to  other  railroad  thereon;  s.  c,  97  Wis.  114  (1897). 
corporation?  the  special  privilege  of  But  see  §  927,  infra, 
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s.-'  But  an  electric-liglit  and  power  company  may  mortgage  its 
property  'without  express  authority  from  the  legislature  so  to  do, 
especially  where  it  is  organized  under  the  act  authorizing  incorpora- 
tion for  any  lawful  business,  even  though  it  is  using  streets  under 
licenses  granted  by  municipalities.^  The  lessee  from  the  city  of 
New  York  of  the  underground  electric  railways  of  New  York  may 
use  the  same  to  transmit  and  sell  to  other  electric  railways  surplus 
electric  current  manufactured  by  such  l^see.^  An  electric-light 
company  has  no  right  to  put  its  wires  underground  without  the  con- 
sent of  the  municipality.*  A  municipality  has  no  power  to  reduce 
the  price  of  light  charged  by  a  corporation,  even  though  it  has  charter 
power  -to  regulate  and  control  the  use  thereof .°  The  legislature  may 
require  a  municipality  to  purchase  an  existing  electric-light  plant 
owned  by  a  private  corporation,  instead  of  the  municipality  install- 
ing a  new  plant,^  An  ordinance  granting  an  electric-light  company 
the  right  to  use  the  city  streets,  without  making  such  right  exclusive, 
is  a  mere  license,  and  is  valid.''     Where  a  statute  gives  a  city  the 


iWeld  V.   Gas,  etc.  Com'rs,   84  N.    business.     Norwich,  etc.   Co.  v.   City 


E.  Rep.  101   (Mass.  1908). 

2  American,  etc.  Co.  v.  General 
Electric  Co.,  51  Atl.  Rep.  660  (N.  H. 
1901). 

3  City  of  New  York  v.  Interbor- 
ough,  etc.  Co.,  12S  N.  Y.  App.  Div. 
437  (1908). 

4  State    V.    Murphy,    130 
(1895);    aff'd,   170  V.  S.-78 


of  Norwich,  76  Conn.  565  (1904). 

7  Crowder  v.  Sullivan,  128  Ind.  486 
(1891).  Cf.  Brush  Blec.  L.  Co.  v. 
Jones,  etc.  Co.,  5  Ohio  Cir.  Ct.  Rep. 
340  (1891).  Where  the  statute  re- 
quires gas  and  electric-light  fran- 
chises to  be  voted  on  by  the  people. 
Mo.  10  an  electric-light  company  is  not  lia- 
A  mu-    ble  in  damages  for  failure  to  supply 


nicipality  having  an  interest  only  in  the  number  of   lights   called  for  by 

the  surface  of  a  highway  cannot  ob-  its  contract  with  the  city,  where  the 

tain  a  mandatory  Injuniction  to  com-  people  had  not  voted  on  the  franchise, 

pel  an  electric-light  company  to  re-  Even  though  the  city  had  paid   for 

move  wires  which  the  company  has  lights    furnished,    this    is    the    rule, 

placed  under  the  surface  of  the  high-  Keokuk  v.  Fort  "Wayne  Elec.  Co.,  90 

way.    Vestry,  etc.  v.  County  of  Lon-  Iowa,  67   (1894).     Where  an  individ- 

don,  etc.  Co.,  [1899]  1  Ch.  474.  ual   owning  a   wajter-power  makes   a 

sTacoma,   etc.   Co.  v.   Tacoma,   14  contract  with   a  city,   by  which  for 

Wash.  700  (1896).  a    specified    time    he    furnishes    arc 

6  Citizens'  Gas  liigM  Co.  v.  Wake-  lights  to  the  city  at  a  fixed  price,  and 
field,  161  Mass.  432  (1894).  A  stat-  he  is  given  authority  to  erect  poles 
ute  may  compel  cities  to  purchase  in  the  street  for  that  purpose,  the 
private  lighting  plants  where  they  -city  upon  the  termination  of  the  con- 
propose  to  establish  their  own  light-  tract  may  compea  him  to  remove  the, 
ing  plants,  and  where  the  price  is  poles  and  wires  from  the  street,  the 
to  be  fixed  by  a  commission,  the  lat-  construction  thereof  not  having  been 
ter  may  consider  the  changes  needed  under  any  statute  or  any  corporate 
for  improvements,  the  amount  of  out-  charter.  Horner  v.  City  of  Eaton 
put  and  the  value  of  the  established  Rapids,  80  N.  W.  Rep.  1012  (Mich, 
(218)                                         3473 
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right  to  construct  its  own  lighting  plant  or  else  grant  such  right  to  a 
corporation,  and  the  city  does  make  such  grant  to  a  corporation,  the 
city  may,  before  the  expiration  of  the  grant,  construct  its  own  light- 
ing plant.^  A  franchise  granted  by  a  municipality  to  erect  an  elec- 
tric-light line  is  presumed  to  be  perpetual  where  there  is  no  limit  of 
time  mentioned  in  the  grant.^  A  city  cannot  repeal  an  electric-light 
franchise,  even  though  the  company  is  violating  the  law.*  But 
where  an  electric-light  company  repudiates  a  contract  with  a  village 
on  the  ground  that  it  is  void,  the  village  may  file  a  bill  to  compel 
the  removal  of  the  poles  and  wires.*  An  electric-light  company  may 
discontinue  service  that  the  public  interest  no  longer  requires.^  The 
legislature  may  compel  an  electric-light  company  to  put  its  wires 
underground.®  The  legislature  may  grant  an  exclusive  franchise  to 
such  a  company,  but  a  municipality  has  no  implied  power  to  do  so.^ 


18M)'.  Even  though  an  electric-light 
company  is  incorporated  under  the 
general  manufacturing  act,  yet,  if  a 
city  grants  the  company  the  right  to 
use  the  streets  and  the  company  exer- 
cises the  right  for  nine  jears,  the 
city  will  mot  then  'be  allowed  to  re- 
pudiate its  grant.  The  state  alone 
can  raise  the  question.  Wyandotte, 
etc.  Co.  V.  City  of  Wyandotte,  124 
Mich.  43  (1900).  A  city  having  power 
to  light  its  streets,  manage  its  water 
system,  and  control  the  use  of  its 
streets,  may  make  a  contract  with 
a  power  company  by  which  the  exist- 
ing water  and  water  system  of  the 
city  may  be  used  to  create  power,  the 
water  not  to  be  injured  and  the  city 
to  be  furnished  certain  lights  and 
the  use  of  certain  poles,  and  on  the 
termination  of  the  contract  to  be  en- 
titled to  a  certain  pipe  line  and  elec- 
trical plant.  Pike's  Peak,  etc.  Co.  v. 
Colorado  Springs,  105  B^d.  Rep.  1 
(1900). 

1  City  of  Joplin  v.  Southwest,  etc. 
Co.,  191  U.  S.  150  (1903),  rev'g  South- 
west, etc.  Co.  V.  City  of  Joplin,  101 
Fed.  Rep.   23.     See  also  §  931,  infra. 

2  Suburban,  etc.  Co.  v.  Inhabitants, 
etc.,  41  Atl.  Rep.  865   (N.  J.  1898). 

3  Phillipsburg,  etc.  Co.  v.  Inhabi- 
tants, etc.,  49  Atl.  Rep.  445  (N.  J. 
1901). 


4  Hempstead  v.  Ball  Elec.  Light  Co., 
9  N.  Y.  App.  Div.  48   (1896). 

e  Weld  V.  Gas,  etc.  Com'rs,  84  N.  B. 
Rep.  101   (Mass.  1908). 

6  The  legislature  may  order  electric- 
light  and  other  companies  to  put 
their  ,  wires  underground  under  the 
supervision  of  a  commission,  and  to 
pay  the  cost  of  such  commission. 
People  V.  Squire,  145  U.  SI  175  (1892). 
Electric  wires  may  be  ordered  down 
by  a  city.  Electric  Imp.  Co.  v.  San 
Francisco,   45   Fed.   Rep.   593    (1891). 

7  An  exclusive  feature  of  a  grant 
by  a  municipality  to  a  water,  light, 
and  gas  company  is  void  where  the 
statutes  do  not  expressly  authorize 
the  ^municipality  to  make  such  a 
grant.  Water,  etc.  Co.  v.  Hutchinson, 
207  U.  S.  385  (1907).  A  municipal 
corporation  has  no  power  to  grant  an 
exclusive  right  to  an  electric-light 
company  unless  its  charter  expressly 
confers  that  power.  Grand  Rapids, 
etc.  Co.  V.  Grand  Rapids,  etc.  Co., 
33  Fed.  Rep.  659  (1888).  A  corpora- 
tion having  an  exclusive  right  to  fur- 
nish electric  light  cannot  enjoin  a 
rival  company,  where  all  the  stock 
of  the  former  company  has  been  sold 
to  the  president  of  a  competing  gas 
company.  Scranton,  etc.  Co.'s  Appeal, 
122  Pa.  S't.  154  (1888). 
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A  city  in  inaking  a  grant  to  an  electric-light  company  may  take  a 
bond  in  a  specified  sum  by  the  company  that  the  plant  will  be  com- 
pleted within  a  certaui  time,  and  may  e];iforce  the  bond  if  it  is  not 
so  completed,  even  though  no  actual  damage  is  proven.^ 

An  electric-light  company  may  enjoin  another  electric-light  com- 
pany from  placing  its  wires  so  close  to  the  wires  of  the  former  as  to 
endanger  the  lives  of  the  employees  of  the  former.^ 

A  contract  giving  a  lien  on  future  earnings  of  an  electric-light 
plant  is  more  of  an  executory  contract  than  a  vested  lien,  and  con- 
sequently a  receiver  is  not  bound  by  such  a  contract  giving  such  a 
lien,  and  may  compel  future  payments  to  be  made  to  the  receiver.^ 
The  mechanics'  lien  law  applies  to  poles  of  an  electric-light  com- 
pany.* A  mortgage  on  the.  real  estate  and  plant  of  an  electric- 
light  company  covers  its  poles  and  wires  which  are  connected  with 
the  plant.^  In  Illinois,  under  the  statutes  relative  to  taxation,  the 
wires  of  an  electric-light  company  are  held  to  be  personalty.®  Where 
a  municipality  has  repealed  an  electric-light  franchise  after  the  plant 
has  been  in  operation  for  eight  years,  a  trustee  of  a  mortgage  given 
by  the  owner  of  the  plant  may  file  a  bill  to  enjoin  the  city  from 
acting  on  the  repeal  and  from  cutting  down  the  poles.'' 

§926.  Ferry  companies. — A  ferry  is  also  a  quasi-public  institu- 
tion.    The  right  to  maintain  and  operate  a  ferry  and  collect  tolls 

1  City  of  Salem  v.  Anson,  40  Oreg.  under  obligation  to  furnisli  lights  to 
339  (1902).  A  deposit  with  the  city  the  city.  Edison,  etc.  Oo.  v.  Manu- 
by  an  electric-light  company  as  liqui-  facturers",  etc.  Co.,  49  Atl.  Rep.  766 
dated  damages  for  failure  to  comply  (Pa.  1901).  See  also  §913,  supra, 
with  its  contract  is  valid  and  cannot  and  §  937d,  infra. 

be  recovered  back  in  a  court  of  equity        3  General  Blec.  Co.  v.  Whitney,  74 

after  a  breach  of  the  contract.  Brooks  Fed,  Rep.  664  (1896).    In  United  Blec. 

f.  City  of  Wichita,  114  Fed.  Rep.  297  Securities     Co.     v.     Louisiana     Elec. 

(1902).     See  also  §913,  supra.  Light  Co.,  71  Fed.  Rep.   615    (1896), 

2  Consolidated,  etc.  Co.  v.  People's,  it  was  held  that  although  an  electrlc- 
etc.  Co.,  94  Ala.  372  (1892).  One  light  company  could  give  as  collateral 
electric-light  company  may  enjoin  an-  security  for  borrowed  money  a  lien 
other  electric-light  company  from  on  the  future  income  from  the  city 
stringing  its  wires  so  closely  to  the  for  lighting  the  streets,  yet  that  this 
wires  of  the  former  as  to  interfere  being  an  executory  contract  a  receiver 
with  them  and  cause  danger  to  the  might  renounce  the  contract  and 
company's   employees.     Rutland,   etc.  thereby  destroy  the  lien. 

Co.  V.  Marble  City,  etc.   Co.,   65  Vt.  4  Badger    Lumber    Co.    v.    Marion, 

377    (1893).     An    electric-light   com-  etc.  Co.,  48  Kam.  182  (1892). 

pany  which  has  constructed  its  poles  5  Dreisbach  v.  Ross,  195  Pa.  St.  278 

and  wires  on  the  streets,  in  accord-  (1900). 

ance  with  a  franchise  from  the  city,  6  Shelbyville  Water  Co.  v.   People, 

may  pnjoin  a  subsequent  electric-light  140  111.  545  (1892). 

company,  having  a   grant   from   the  7  Newton  v.  Levis,  79  Fed.  Rep.  715 

city,  from  interfering  with  its  lines,  (1897). 

even  though  the  second  company  is 
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is  a  franchise  which  can  be  granted  only  by  the  state  directly  or 
indirectly.-'  A  local  ferry  is  different  from  a  railroad  ferry  which 
transports  cars,  and  hence  a  statutory  penalty  for  operating  a  feriy 
without  a  license  does  not  apply  to  such  a  railroad  ferry  between 
two  states,  where  such  license  is  not  merely  for  the  protection  of  life 
and  property,  but  requires  the  company  to  do  a  general  ferry  busi- 
ness and  to  discriminate  in  favor  of  residents  and  operate  in  a  cer- 
tain way.^  A  private  ferry  does  not  require  a  franchise,  even 
though  toll  is  collected  from  persons  incidentally  using  it,  but  a 
public  ferry  mainj;ained  for  use  by  the  public  at  large,  involving 
public  patronage  and  the  business  of  ferrying  for  the  public,  does 
require  a  franchise.  Such  a  franchise  is  not  exclusive  merely  from 
the  fact  that  it  was  granted.^  Where,  however,  a  ferry  has  been 
established  under  statutory  authority,  a  private  person  will  not  be 
allowed  to  interfere  with  its  profits  by  carrying  people  across  for 
hire.*  A  ferry  right  can  be  assigned  only  by  deed.^  It  is  property 
and  is  protected  as  such.® 

The  legislature  may  grant  a  ferry  company  an  exclusive  right, 
but  such  grants  are  not  favored  by  the  courts  and  are  often  con- 
strued away.''    A  general  act  prohibiting  a  municipality  from  grant- 


1  Evans  v.  Hughes  County,  3  S.  D. 
580    (1893),  aff'g  3  S.  D.   244   (1892). 

2  St.  Clair  County  v.  Interstate,  etc. 
Co.,  192  U.  S.  454   (1904). 

3  Hudspeth   v.    Hall,    111    Ga.    510 
(1900). 

4  Inhabitants  of  Peru  v.  Barrett,  100 
Me.  213   (1905). 

5  A  ferry  franchise  created  by  act 
of  the  legislature  can  be  conveyed 
only  by  deed,  and  not  by  oral  con- 
tract of  sale.  Gunterman  v.  People, 
138  111.  518  (1891),  holding  also  that 
quo  warranto  charging  defendants 
with  usurping  a  public  franchise  to 
operate  a  ferry,  where  they  attempted 
to  defend  on  the  ground  that  they 
had  a  legal  right  to  use  the  ferry,  the 
burden  was  on  them  to  show  a  valid 
title.  A  person  who  has  been  licensed 
and  authorized  to  run  a  ferry  is  not 
liable  for  an  accident  occurring  un- 
der the  management  of  one  to  whom 
he  has  leased  the  ferry  right,  even 
though  the  lease  be  of  doubtful  valid- 
ity. Norton  i:  "Wiswall,  26  Bari.  618 
(1858);     Ladd    v.    Chotard,    1    Ala. 


(O.  S.)  366  (1824);  Felton  v.  Deall, 
22  Vt.  170  (1850) ;  Bowyer  v.  Ander- 
son, 2  Leigh  (Va.),  550  (1831).  A 
ferry  franchise  is  real  property, 
whether  owned  by  a  corporation  or  an 
individual.  Mabury  v.  Louisville,  etc. 
Ferry  Co.,  60  Fed.  Rep.  645  (1894). 
A  ferry,  which  an  individual  has 
established  without  any  public  grant 
therefor  may  be  sold  by  him.  Evans 
V.    Kroutinger,   9    Idaho,   153    (1903). 

6  A  statute  compelling  non-resi- 
dents to  sell  ferry  rights  cannot  apply 
to  ferry  rights  owned  before  the  stat- 
ute was  passed.  Defour  v.  Stacey,  90 
Ky.  288  (1890).  One  of  the  joint  own- 
ers of  a  ferry  may  file  a  bill  in  equity 
against  his  co-owner  where  the  latter 
has  seized  the  ferry  and  is  taking  all 
the  proceeds.  Roy  v.  Henderson,  31 
S.  Rep.  457   (Ala.  1902). 

1 A  legislative  grant  to  an  indi- 
vidual of  the  exclusive  right  to  a 
ferry  is  protected.  McRoberts  v. 
Washburne,  10  Minn.  23  (1865).  An 
amendment  to  a  charter  giving  the 
exclusive   right   to  have  a  ferry  is 


3476 


CH.  LV.] 


GAS,  ELECTRIC-LIGHT,   ETC.    COMPANIES. 


[§   926. 


ing  a  ferry  right  within  half  a  mile  of  an  existing  ferry  does  not 
constitute  a  contract  with  any  particular  ferry,  but  on  the  contrary 
may  be  repealed.^  A  person  licensed  to  operate  a  ferry  may  en- 
join the  operation  of  a  competing  ferry  which  is  being  operated 
without  a  license.^  A  ferry  company  cannot  enjoin  the  operation  of 
a  bridge  across  its  ferry  route  after  the  bridge  has  been  constructed.* 
A  state  cannot  r^ulate  ferry  charges  over  a  river  between  that  state 
and  another  state.*  Where  the  state  of  Ohio  established  a  ferry 
over  the  Ohio  river  and  authorized  the  collection  of  a  certain  toll,  the 
party  collecting  the  toll  cannot  be  indicted  in  West  Virginia  for 
making  such  charge,  although  the  charge  is  more  than  allowed  by  the 
statutes  of  West  Virginia.^ 

The  legislative  grant  of  the  franchise  of  a  ferry  gives  only  the 
right  to  maintain  a  ferry  and  to  take  tolls;  it  does  not  give  the 
right  to  make  a  landing  upon  the  property  of  a  private  person  or 
upon  a  highway.^  The  l^islature  may  grant  to  a  ferry  company 
the  right  to  condemn  land  for  the  purposes  of  a  ferry.^  The  fran- 
chises of  a  ferry  company  may  be  forfeited  where  the  company  al- 
lows the  ferry  to  become  out  of  repair.*  A  city  having  by  statute 
a  ferry  right  may  discontinue  it  and  receive  a  certain  sum  a  year 


without  eonsideration,  and  not  bind- 
ing as  a  contract.  Johnson  v.  Crow, 
87  Pa^  St.  184  (1878).  A  statute  that 
no  court  shall  authorize  a  competing 
ferry  does  not  prevent  a  city  being 
authorized  to  license  such  other  ferry. 
Fanning  v.  Gregoire,  16  How.  524 
(1853).  Where  the  legislature  agree 
to  discontinue  a  ferry  in  considera- 
tion of  a  bridge  company  doing  cer- 
tain things  for  the  public  the  ferry 
cannot  afterwards  be  restored.  East 
Hartford  v.  Hartford  Bridge  Co.,  10 
How.  511  (1850).  A  free  railroad 
ferry  is  in  violation  of  an  existing 
exclusive  right  to  an  older  ferry. 
Aiken  i\  Western  R.  R.,  20  N.  Y.  370 
(1859).  A  ferry  cannot  claim  com- 
pensation in  damages  merely  from 
the  fact  that  a  railroad  is  authorized 
to  bridge  near  it,  and  this  bridge  is 
used  by  persons  on  foot.  Kansas,  etc. 
Ry.  V.  Payne,  49  Fed.  Rep.  114  (1892). 
A  city  cannot  grant  an  exclusive 
ferry,  but  the  grant  is  valid  in  other 
respects.  Carroll  t:  Campbell,  108 
Mo.  550  (1891).  An  authorized  toll- 
bridge   may   enjoin   an   unauthorized 


ferry.  Catawba,  etc.  Co.  v.  Flowers, 
110  N.  C.  381  (1892).  Under  the  con- 
stitution of  Missouri  an  exclusive 
right  to  a  ferry  cannot  be  granted. 
A  ferry  is  not  necessarily  a  regula- 
tion of  interstate  commerce  although 
it  is  between  two  states.  Carroll  v. 
Campbell,  110  Mo.  557  (1892). 

1  Williams  v.  Wingo,  177  U.  S.  601 
(1900). 

2  Green  i\  Ivey,  33  S.  Rep.  711  (Fla. 
1903). 

3  Riverton  Ferry  Co.  v.  McKeesiwrt, 
etc.  Co.,  179  Pa.  St.  466  (1897). 

4  New  York,  etc.  R.  R.  v.  Board, 
etc.,  65  Atl.  Rep.  860   (N.  J.  1907). 

5  State  V.  FaudTe,  54  W.  Va.  122 
(1903). 

6  Pittsburgh,  etc.  R.  R.  v.  Jones,  111 
Pa.  St.  204  (1885). 

7  Re  Union  Ferry  Co.,  98  N.  Y.  139 
(1885).  The  power  of  eminent  do- 
main may  be  conferred  upon  the 
owner  of  a  franchise  to  construct  and 
operate  a  ferry.  Pool  v.  Simmons, 
134  Cal.  621  (1901). 

8  State  1-.  Council  Bluffs;  etc.  Co., 
11  Neb.  354   (1881). 
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from  a  bridge  company  that  will  take  the  place  of  the  ferry.^  Al- 
though an  educational  institution  is  operating  a  ferry  without  power 
so  to  do,  yet,  if  a  person  is  injured  by  the  ferry,  the  institution  is 
liable  in  damages.^ 

§927.  Gas  companies, — Gas  pipes  laid  down  without  legislative 
authority  are  a  nuisance  and  may  be  indicted  as  such.^  Gas  com- 
panies are  somewhat  public  in  their  nature,  and  owe  a  duty  to 
supply  gas  to  all.*     Competing  gas  companies  will  not  be  allowed 

1  Laredo  v.  International,  etc.  Co.,  article  on  mandamus  to  compel  oor- 

66  Fed.  Rep.  246  (1895).  porations  to  perform  their  duties,  see 

2Nims     V.     Mt.      Hermon     Boys'  45  Cent.  L..  J.  278.     The  terms  upon 

School,  160  Mass.   177   (1893).  which  and  the  maimer  in  which  such 

3  Beg.  V.  Longton  Gas  Co.,  29  L.  J.  companies  majfc  be  required  to  dls- 
Mag.  Cas.  118  (1860).  A  New  Jersey  charge  their  public  duties  are  sub- 
corporatioii  organized  under  the  gen-  ject  to  legislative  supervision  and 
eral  act  to  manufacture  and  sell  gas  control.  State  v.  Columbus  Gas,  etc. 
cannot  do  so  in  New  Jersey,  inasmuch  Co.,  34  Ohio  St  572  (1878);  New 
as  such  charters  must  be  taken  out  Orleans  Gas  Co.  ».  Louisiana  Light 
under  the  gas  company  act,  and  hence  Co.,  115  U.  S.  650  (1885).  Gas  com- 
such  a  company  cannot  exercise  such  panies  possess,  by  virtue  of  their 
powers  in  another  state  and  cannot  charters,  powers  and  privileges  which 
prevent  its  plant  in  the  streets  being  others  cannot  exercise;  and  the  statu- 
treated  as  a  nuisance  by  a  party  suf-  tory  duty  is  imposed  upon  them  to 
fering  special  injury  thereby.  Seattle,  furndsh  gas  to  persons  entitled  to 
etc.  Co.  V.  Citizens',  etc.  Co.,  123  Fed.  receive  it  under  the  charters,  and  who 
Rep.  588    (1903).  offer  to  comply  with  the  general  oon- 

4  A  gas  company  need  not  furnish  ditions  on  which  the  companies  sup- 
a  gas  meter  to  a  house  that  is  using  ply  others.  People  v.  Manhattan  Gas 
electric  lights,  and  desires  to  use  gas  Co.,  45  Bai*.  136  (1865).  A  natural- 
only  in  case  of  accident  to  the  elec-  gas  company  is  a  quasi-public  oorpo- 
tric  light.  Fleming  v.  Montgomery  ration  and  has  no  right  to  charge 
Light  Co.,  100  Ala.  657  (1893).  A  more  to  one  customer  than  to  an- 
fuel-gas  company  is  liable  for  dam-  other.  Indiana,  etc.  Co.  v.  State,  63 
age  due  to  sickness  on  account  of  N.  E.  Rep.  220  (Ind.  1902).  Man- 
the  failure  of  the  company  to  supply  damns  lies  to  compel  a  natural-gas 
fuel  gas.  Coy  v.  Indianapolis,  etc.  company  to  furnish  gas,  even  though 
Co.,  146  Ind.  655  (1897).  A  gas  com-  the  supply  is  limited  and  it  may  in- 
pany  may  refuse  to  supply  gas  to  the  convenience  other  patrons.  State  r. 
receiver  of  a  corporation  where  the  Consumers',  etc.  Co.,  61  N.  E.  Rep. 
cori>oration  itself  has  not  paid  back  -674  (Ind.  1901).  A  gas  company  is 
bills.  Paterson  v.  Gas,  etc.  Co.,  [1896]  "an  incorporation  for  public  improve- 
2  Ch.  476,  rev'g  74  L.  T.  Rep.  280.  ment"  within  the  meaning  of  the 
Mandamus  lies  to  compel  a  natural-  Delaware  constitution.  Mayor,  etc. 
gas  oompany'to  supply  gas  to  a  party  v.  Addacks,  7  Del.  Ch.  56  (1899).  A 
who  demands  it  and  tenders  the  usual  comi>any  to  supply  gas  for  heat  and 
and  proper  charges,  his  residence  be-  light  cannot  charge  more  for  gas 
ing  on  the  street  where  one  of  the  used  for  light  than  for  gas  used  for 
mains  is  laid,  and  being  properly  heat,  the  cost  of  the  gas  being  the 
piped  for  the  gas.  Portland,  etc.  Co.  same.  Baily  v.  Gas-Fuel  Co.,  193  Pa. 
V.  State,  135  Ind.  54  (1893).    For  an    St.  175  (1899).    Even  though  the  by- 

3478 


CH.  LV.] 


GAS,  ELECTRIC-UaHT,  ETC.   COMPANIES. 


t§  927. 


to  combine  to  regulate  the  price  of  gas  to  the  public.^  The  legislature 
may  pass  a  bill  prohibiting  the  use  of  artificial  means  to  increase 
the  natural  flow  of  natural  gas.^  The  legislature  may  reasonably 
regulate  and  reduce  the  price  charged  for  gas.*  The  power  to  nx  gas 
rates  may  be  delegated  to  commissioners  if  some  standard  for  their 
action  is  prescribed  in  the  statute,  as,  for  instance,  where  the  statute 
says  that  the  commissioners  may  fix  the  rates  "within  the  limits  pre- 
scribed by  law."    Especially  is  this  the  ease  where  the  statute  makes 


laws  of  a  natural-gas  company  provide 
that  stockholders  shall  have  gas  free, 
yet  such  by-law  may  be  changed  so  as 
to  authorize  the  company  to  charge 
a  uniform  price  to  the  stockholders 
for  gas.  Riedkey,  etc.  Co.  v.  Orr,  60 
N.  E.  Rep.  716  (Ind.  1901).  A  gas 
company  cannot  refuse  to  furnish 
gas  to  a  tenant  who  refuses  to  pay 
an  unpaid  bill  of  a  former  tenant. 
Miller  v.  Wilkesbarre  Gas  Co.,  206 
Pa.  St.  254  (1903).  Mandamus,  and 
not  a  suit  in  equity,  is  the  proper 
remedy  to  compel  a  gas  company  to 
furnish  gas.  Johnson  v.  Atlantic  City, 
etc.  Co.,  56  Atl.  Rep.  550  (N.  J.  1903). 
1  Gibbs  v.  Consolidated  Gas  Co.,  130 
U.  S.  396  (1888).  Where  two  compet- 
ing gas  companies  agree  on  rates  to 
be  charged  the  public  and  agree  not 
to  interfere  with  each  other's  pa- 
trons, the  state  may  forfeit  their  char- 
ters, or  the  court  may  in  its  discretion 
declare  a  forfeiture  or  ouster  of  the 
right  of  the  defendants  to  carry  out 
the  illegal  acts.  State  v.  Portland, 
etc.  Co.,  153  Ind.  483  (1899).  The 
statute  of  New  York  prohibiting  the 
issue  of  stock  at  less  than  par  and 
of  bonds  at  less  than  their  fair  mar- 
ket value  does  not  prohibit  the  issue 
of  stock  and  bonds  by  a  gas  company 
in  payment  for  the  stock  and  bonds 
of  a  competing  gas  company,  even 
though  a  high  value  is  placed  upon 
the  franchise  of  such  competing  com- 
pany as  a  part  of  the  purchase  price. 
Such  a  transaction  is  not  illegal  on 
the  ground  of  creating  a  monopoly, 
nor  is  it  ultra  vires,  provided  the 
charter  of  the  first  company  allowed 
it  to   pujehase  stock   and   bonds,   as 


provided  in  the  New  York  statutes. 
Rafferty  v.  Buffalo,  etc.  Co.,  37  N.  Y. 
App.  Div.  618  (18p9).  A  statute  au- 
thorizing the  consolidation  of  gas 
companies  is  not  invalid  as  creating 
a  monopoly.  People  v.  People's,  etc. 
Co.,  205  111.  482   (1903). 

2  Manufacturers',  etc.  Co.  r.  Indi- 
ana, etc.  Co.,  57  N.  E.  Rep.  912  (Ind. 
1900). 

3  As  to  the  right  of  a  city  in  Ohio, 
under  the  Ohio  statutes,  to  regulate 
the  price  of  gas^  see  Manhattan  Trust 
Co.  V.  Dayton,  59  Fed.  Rep.  327 
(1893).  A  preliminary  injunction 
against  a  city  reducing  the  price  of 
gas  will  not  be  granted  where  the 
reduced  price  leaves  some  margin  of 
profit,  and  no  great  harm  wiil  be  done 
by  enforcing  the  ordinance.  Capital 
City  Gas  Light  Co.  v.  Des  Moines,  72 
Fed.  Rep.  829  (1896).  In  New  M,em- 
phis,  etc.  Co.  v.  Memphis,  72  Fed. 
Rep.  952  (1896),  however,  a  prelim- 
inary injunction  was  granted,  inas- 
much as  no  investigation  had  been 
had  as  to  the  reasonableness  of  the 
reduction,  and  the  reduction  would 
prevent  the  company  from  paying  ex- 
penses and  fixed  charges,  but  the 
company  was  required  to  give  a  bond 
to  refund  the  difference  in  price  if 
its  injunction  soiit  should  finally  fail. 
The  legislature  may  reduce  the  price 
of  gas  as  charged  by  the  company  to 
consumers.  Zan'BSville  v.  Gas  Light 
Co.,  47  Ohio  St.  1  (1889).  And  man- 
damus lies  to  compel  it  to  make  the 
reduction.  Zanesville,  etc.  Co.  v. 
Zanesville,  47  Ohio  St.  35  (1889).  The 
legislature  may  restrict  the  price 
which  gas  companies  may  charge  for 
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tteir  action  subject  to  review  by  the  court.-'  It  is  an  implied  con- 
dition of  a  municipal  grant  to  a  gas  company  that  it  shall  furnish 
gas  at  a  reasonable  price,  and  the  state  may  fix  such  price,  if  reason- 
able and  the  courts  may  enforce  it,  but  a  court  has  no  power  in  itself 
to  fix  the  price.^  A  city  has  no  power  to  regulate  the  price  of  gas 
unless  there  is  a  statute  giving  it  that  power.*  A  city  cannot,  even 
under  legislative  authority,  reduce  the  price  of  gas  below  cost  and 
a  reasonable  profit,  especially  where  the  legislature  did  not  have  the 
reserved  right  to  amend  the  charter.*    A  court  of  equity  may  at  the 

meters.  State  v.  Gas  Co.,  34  Ohio  St.  taken  without  regard  to  its  original 
572  (1878).  If  a  gas  company  is  or-  cost  Land  not  needed  in  the  busi- 
dered  by  a  municipality,  under  a  ness  is  excluded,  but  a  reasonable 
statutory  power,  to  reduce  the  p^rioe  working  capital  is  included.  Stock 
of  gas,  it  may  defend  against  for-  of  subsidiary  oompanies  is  not  in'- 
feiture  for  non-compliance  by  assert-  eluded  if  their  business  is  collateral, 
ing  that  the  municipality  was  fraud-  The  value  of  the  capital  stock  of  the 
ulently  induced  to  act.  State  v.  Cin-  parent  company  has  little  bearing  on 
cinnati,  etc.  Co.,  18  Ohio  St.  262  the  subject,  and  an  abnormal  depre- 
(1868).  A  municipality  in  Indiana  elation  fund  will  not  be  allowed.  The 
has  power  to  regulate  the  price  of  company  is  entitled  to  a  profit  based 
natural  gas.  Rushville  v.  Rushville  not  on  the  legal  rate  of  interest,  but 
Nat'l  Gas  Co.,  132  Ind.  575  (1891).  on  investments  of  the  «ame  character 
Cf.  §  902,  supra.  A  statute  may  pre-  as  its  business,  and  in  New  York 
scrihe  that  a  public  service  corpora-  city  is  entitled  to  six  per  cent.  The 
tion  shall  pay  a  reasonable  penalty  value  of  the  good-will  may  be  in- 
fer not  adjusting  a  claim  within  a  eluded,  and  the  capital  issued  for 
certain  reasonable  time.  Morris,  etc.  good-will  or  franchises  will  be  in- 
Co.  V.  Southern  Express  Co.,  59  S.  E.  eluded,  dividends  having  been  paid 
Rep.  667   (N.  C.  1907).  upon  it,  and  the  price  paid  in  pur- 

1  Trustees,  etc.  v.  Saratoga  Gas,  chasing  franchises  may  be  included, 
etc.  Co.,  122  N.  Y.  App.  Div.  203  An  excessive  penalty  for  not  obeying 
(1907) ;  affd,  191  N.  Y.  123.  the  statute  is  unconstitutional   as  a 

2  City  of  Madison  v.  Madison,  etc.  denial  of  the  equal  protection  of  the 
Co.,  108  N.  W.  Rep.  65    ("Wis.  1906).  laws.    Consolidated  Gas  Co.  r.  Cityof 

3  City  of  Richmond  v.  Richmond,  New  York,  157  Fed.  Rep.  849  (1907). 
etc.  Co.,  79  N.  B.  Rep.  1031  (Ind.  Where  the  charter  gives  a  gas  oom- 
1907).  A  municipality  has  no  in^  pany  power  to  sell  gas,  it  gives  the 
herent  right  to  reduce  gas  rates.  City  company  power  to  fix  the  price,  and 
of  Rushville  v.  Rushville,  etc.  Co.,  164  such  price  cannot  be  reduced  where 
Ind.  162  (1905).  A  city  has  no  right  the  charter  is  not  subject  to  amend- 
to  reduce  gaa  rates  unless  that  power  ment.  State  v.  Laclede  Gaslight  Co., 
is  clearly  and  expressly  given  by  stat-  102  Mo.  472  (1890).  A  federal  court 
ute.  Mills  V.  City  of  Chicago,  127  has  jurisdiction  of  a  case  brought 
Fed.  Rep.  731  (1904).  by  a  gas  company  to  enjoin  the  en- 

4  Cleveland,  etc.  Co.  v.  Cleveland,  forcement  cf  a  city  ordinance  reduc- 
71  Fed.  Rep.  610  (1891).  In  deter-  ing  the  price  of  gas  to  such  a  point 
mining  whether  a  statutory  reduc-  as  to  allow  no  profit  to  the  company, 
tion  in  the  price  of  gas  is  confiscatory  Indianapolis  Gas  Co.  v.  Indianapolis, 
and  unconstitutional,  the  actual  or  82  Fed.  Rep.  245  (1897).  See  also 
reproductive  value  of  the  property  is  §  902,  supra.    Even  though  a  city  has 
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instance  of  a  gas  company  enjoin  the 'enforcement  of  an  ordinance 
Beducing  gas  rates  illegally,  thus  preventing  a  multiplicity  of  suits.* 
An  ordinance  of  a  city  may  be  such  an  exercise  of  legislative  power, 
delegated  to  the  city,  as  to  give  it  the  force  of  a  statute,  and  may  be  a 
violation  of  a  contract  prohibited  by  the  constitution  of  the  United 
States.  An  ordinance,  however,  refusing  to  pay  certain  gas  rates 
is  not  such  a  violation.^  A  city  in  granting  the  right  to  a  gas  com- 
pany to  use  the  streets  may  agree  with  the  company  as  to  the  price  to 
be  charged  for  gas.^  Where  a  gas  company  demands  unreasonable 
prices  the  city  may  offer  what  it  considers  a  reasonable  price  and  if 
this  is  refused,  may  have  either  mandamus  or  maintain  a  suit  in 
equity.*  A  city  having  the  power  to  fix  gas  rates  may  make  it  a 
misdemeanor  to  collect  more  than  the  rates  so  fixed.^  Sometimes  a  gas 
company's  dividends  are  limited.®  Where  a  gas  company  charges 
more  than  the  authorized  rate,  a  consumer  may  recover  back  the 

statutory  power  to  make  reasonable  in  regard  to  the  road  does  not  give 

regulations  in  regard  to  natural  gas,  it  power  to  reduce  the  rates.    Detroit 

it   has    no    power    to    fix    the    rates  v.   Detroit,    etc.    Ry.,    184   TJ.    S.    368 

charged   by    a   natural-gas   company,  (1902). 

but  if  it  does  fix  the  rates,  and  the  i  Mills  v.  City  of  Chicago,  127  Fed. 

company     acquiesces     therein,     such  Bep.  731  (1904).    A  gas  company  may 

legal  authorization  of  rates  may  con-  enjoin  the   enforcement  of   an   order 

etitute  a   contract   and    obligate    the  by  a  state  commission  reducing   the 

company   to   charge   no   more.      City  price  of  gas  where  the  company  al- 

of  Noblesville  v.  Noblesville,  etc.  Co.,  leges  that  it  is  confiscatory  and  the 

60  N.  E.  Bep.  1032  (Ind.  1901).  Where  diffieremce  in  price  is  paid  into  court 

a  city  in  granting  a  twenty-year  f ran-  to   await   the   decision.     Buffalo    Gas 

chlse  to  a  gas  company  reserves  the  Co.  v.  City  of  Buffalo,  156  Fed.  Bep. 

right  at  the  end  of  ten  years  to  fix  370    (1907). 

the  price  of  gas,  the  court  will  not  2  St.  Paul,  etc.  Co.  v.  St.  Paul,  181 
interfere  with  a  reduction  at  the  end  U.  S.  142   (190l). 
of  ten  years  in  the  absence  of  fraud.  3  Boerth  v.  Detroit,  etc.  Co.,  116  N. 
In   making   such    reduction   the   city  W.  Bep.  628  (Mich.  1908). 
may  take  into  consideration  the  past  4  Public  Service  Corp.  v.  American, 
earnings    of    the    company.      Logans-  etc.  Co.,  67  N.  J.  Eq.  122  (1904). 
port  &  W.  Va.  Gas  Co.  v.  City  of  Peru,  5  Denninger  v.  Becorder's,  etc.,  145 
89   Fed.  Bep.   185    (1898).     An  ordi-  Cal.  629    (1904). 
nance  of  a  city,  enacted  under  a  re-  6  For  a  case  where  a  gas  company 
served  power  of  the   statutes,  redue-  was    precluded    by    its   charter   from 
ing  the   price   of   gas   is   not    illegal  paying  dividends  in  excess  of  a  cer- 
unless  the  reduction  is  unreasonable,  tain    rate,    fixed    by   a   sliding    scale. 
People's,  etc.  Co.  v.  City  of  Chicago,  dependent  upon  the  price  charged  for 
114  Fed.  Bep.  384   (1902) ;   aff'd,  194  gas,   see  Attorney-General   v.  Ashton, 
U.  S.  1.    Where  a  city,  having  statu-  etc.    Co.,    [1904]    2   Ch.    621.     Where 
tory  power   so   to   do,   makes   a  con-  by  charter  the  dividends  of  a  gas  oom- 
tract  with  a  street  railway  company,  pany  are  limited  to  ten  per  cent.,  this 
fixing    the    fares,    such    contract    is  does  not  mean  ten  per  cent,  free  of 
valid,  and  the  reserved  right  of  the  income  tax.    Attorney-GeneraJ  v.  Ash- 
city  to  make   rules   and  regulations  ton,  etc.  Co.,   [1904]  2  Ch.  621. 
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difference,^  But  where  a  statute  authorizes  a  city  to  reduce  gas  rates 
when  the  surplus  reached  a  certain  figure,  a  gas  consumer  cannot 
maintain  a  suit  for  a  reduction  of  the  rate.^  Where  the  statute  fixes 
the  price  of  gas,  the  consumer  cannot  claim  that  that  price  is  un- 
reasonably high.^ 

The  legislature  may  grant  an  exclusive  right  to  a  gas  company 
to  furnish  gas  inra  particular  town,  but  a  municipality  has  no  in- 
herent power  to  make  such  a  grant.  Moreover  the  courts  do  not 
favor  grants  of  this  kind.*    The  exclusive  right  to  furnish  gas  does 

1  Pingree  v.  Mutual,  etc.  Co.,  107  naw  Gaslight  Co.  o.  Saginaw,  28  Fed. 
Mich..  156  '(1895).  A  city  may  enjoin  Rep.  529  (1886).  A  gas  coniiip,ny 
a  gas  company  from  charging  more  cannot  enjoin  the  city  from  construct- 
than  is  specified  in  the  grant  from  ing  gas-works  at  the  publics  expense, 
the  city  to  the  company,  and  the  lat-  Hamilton  Gaslight,  etc.  Co.  v.  Hamll- 
ter  cannot  set  up  that  the  city  had  ton,  37  Fed.  BeiJ.  832  (1889).  This 
no  right  to  make  <^such  a  contract,  case  was  affirmed  toy  the  supreme 
Munoie,  etc.  Co.  v.  City  of  Muncie,  66  court  of  the  United  States  (Hamilton, 
N.  E.  Rep.   436    (Ind'.   1903).  etc.   Co.  v.  Hamilton  City,  146  D.  S. 

2  Johnston  v.  Consumers'  Gas  Co.,  258 — 1892),  and  a  careful  considera- 
[1898]  A.  C.  447.  tion   of   the   rules   of  law   applicable 

3  Brooklyn,  etc.  Co.  v.  City  of  New  thereto  was  given.  An  exclusive  right 
York,  188  N.  Y.  334  (1907).  Where  to  furndsh  gas  does  not  prevent  a 
the  legislature  has  fixed  a  maximum  statute  from  regulating  the  price, 
rate  which  a  gas  company  may  State  v.  Columbus  Gas  Co.,  34  Ohio 
charge,  and  the  company  does  not  St.  572  (1878).  In  Maine  a  new  gas 
charge  that  maximum  rate,  the  con-  company  or  electric-light  company  is 
sumer  cannot  attack  the  rate  which  not  allowed  where  there  is  already 
it  does  charge  as  being  excessive,  a  gas  or  electric-light  plant,  unless 
Brooklyn,  etc.  Co.  v.  City  of  New  Bpecially  authorized  by  the  legis- 
York,  115  N.  Y.  App.  Div.  69   (1906).  lature.      Twin    Village,    etc.    Co.    v. 

4  An .  exclusive  feature  of  a  grant  Damariscotta,  etc.  Co.,  98  Me.  325 
by  a  municipality  to  a  water,  light,  (1903).  Under  a  Kentucky  statute 
and  gas  company  is  void  where  the  authorizing  municipalities  to  sell  at 
statutes  do  not  expressly  authorize  public  bidding  a  franchise  to  supply 
the  municipality  to  make  .such  a  gas,  the  franchise  may  be  made  ex- 
grant..^  Water,  etc.  Co.  v.  Hutchinson,  elusive.  Truesdale  v.  City  of  New- 
207  U.  S.  385  (1907).  An  exclusive  port,  90  S.  W.  Rep.  589  (Ky.  1906). 
right  given  by  a  private  property  An  exclusive  grant  by  a  city  to  a 
owner  to  a  gas  company  to  construct  company  organized  to  furnish  gas  is 
lines  across  his  premises,  being  void,  not  exclusive  as  to  electric  light,  even 
neither  he  nor  the  grantee  is  entitled  though  the  grant  by  its  terms  pur- 
to  damages  therefor  in  conidemhation  ported  to  be  so.  People's,  etc.  Co.  v. 
proceedings  by  another  company  to  Capital,  etc.  Co.,  116  Ky.  76  (1903). 
cross  such  land.  Calor,  etc.  Co.  v.  The  mere  fact  that  a  city  ordinance 
Franzell,  109  S.  W.  Rep.  328  (Ky.  specifically  and  by  name  grants  to  a 
1908).  A  city  has  no  inherent  power  natural-gas  company  the  right  to  use 
to  grant  an  exclusive  right  to  a  gas  its  streets  for  laying  pipe,  etc.,  does 
company.  And  even  if  the  grant  were  not  make  the  license  exclusive,  and 
valid,  an  electric-light  plant  is  not  therefore  the  grant  of  a  monopoly, 
an  Impairment  of  the  contract.    Sagi-  Rushville  v.  RushviUe  Nat'l  Gas  Oa, 
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not  prevent  the  city  constructing  its  own  electric-lighting  plant, 
especially  where  the  company  had  a  right  to  furnish  light  by  elec- 
tricity, but  had  not  done  so.-'  A  clause  in  a  contract  between  a  gas 
company  and  a  town  by  which  the  town  agrees  not  to  allow  any  other 
gas  company  to  lay  its  pipes  in  the  streets  of  the  town  during  the 
term  of  the  agreement  is  illegal.^  A  contract  of  a  city  to  use  a  certain 
number  of  public  hydrants  and  public  lights  is  not  illegal  on  the 
ground  of  being  an  exclusive  contract.*  A  gas  company  owning  a 
franchise  to  use  the  streets  may  enjoin  another  company  from  using 
those  streets  without  a  franchise.* 


132  Ind.  575  (1891).  A  municipal  Underground  Light,  etc.  Co.,  16  W.  N. 
corporation  has  no  power  to  grant  Cas.  407  (1884);  42  Leg.  Int.  4.  Even 
an  exclusive  privilege  to  a  gas  com-  though  a  contract  between  a  water 
pany.  Citizens',  etc.  Oo.  v.  Elwood,  company  and  a  city  for  the  supply 
114  Ind.  332  (1888) ;  State  v.  Cin-  of  water  contains  an  Illegal  provision 
cinnati,  etc.  Co.,  18  Ohio  St.  262  giving  the  water  company  exclusive 
(1868).  Quo  warranto  to  oust  a  gas  rights,  yet,  if  the  illegal  provision  is 
corporationi  from  its  claim  to  an  ex-  separable  from  the  rest  of  the  con- 
clusive privilege  for  a  certain  num-  tract,  the  court  will  uphold  the  con- 
ber  of  years  fails  if  such  exclusive  tract  and  reject  the  illegal  provision. 
,  right  legally  exists.  State  v.  Mil-  Kimball  v.  City  of  Cedar  Rapids,  100 
waukee,  etc.  Co.,  29  Wis.  454  (1872).  Fed.  Rep.  802  (1900).  A  gas  com- 
An  exclusive  right  to  supply  "light  pany  has  no  such  monopoly  as  to 
or  heat"  to  a  city  does  not  prevent  prevent  a  city  from  putting  in  its  own 
a  subsequent  grant  to  a  company  to  gas-works.  State  v.  Hamilton,  47  Ohio 
light  by  electricity.  Scranton,  etc.  St.  52  (1890).  The  exclusive  fran- 
Co.'fi  Appeal,  122  Pa,  St.  154  (1888),  chise  of  a  gas  cbmpany  to  supply 
the  court  saying  that  "monopolies  are  gas  does  not  apply  to  natural  gas. 
favorites  neither  with  the  courts  nor  Warren  Gaslight  Co.  v.  Pennsylvania 
the  people."  The  legislature  does  not  Gas  Co.,  161  Pa.  St.  510  (1894).  A 
create  a  gas  monopoly  by  granting  gas  company  having  an  exclusive 
an  exclusive  right  to  one  company,  right  to  furnish  light  cannot  prevent 
where  the  exclusive  privilege  was  another  gas  company  from  furnlsh- 
granted  by  an  amendment  to  the  ing  gas  for  heat.  Keystone  Fuel  Gas 
charter  and  was  without  considera-  Co.  v.  Williamsport  Gas  Co.,  2  Pa. 
tion.  Norwich  Gas  L.  Co.  v.  Norwich  Dist.  85  (1892).  See  also  §§  906,  913, 
City  Gas  Co.,  25  Oonn.  19  (1856).  A  922,  supra,  and  §  931,  infra. 
city  authorized  so  to  do  may  grant  i  Capital  City,  etc.  Oo.  v.  Tallahas^ 
to  a  gas  company  the  exclusive  right  see,  186  U.  S.  401  (1902). 
to  furnish  gas  in  the  city.  Newport  2  Parfltt  v.  Purguson,  159  N.  Y.  Ill 
V.    Newport,    etc.    Co.,    84    Ky.    166  (1899). 

(1886^.      The    statutes    of    Pennsyl-  3  Cunningham  t7.  City  of  Cleveland, 

vania    provide    that    where    gas    or  98   Fed.   Rep.    657    (1899),  the  court, 

water-works    have    been    constructed  refusing  to  follow  Brenham  v.  Water 

by    a    municipality,    gas    or    water-  Oo.,  67  Tex.  542. 


works  canmot  be  constructed  within 
the  limits  of  that  municipality  with- 
out the  consent  of  the  corporate  au- 
thorities.    Electric    Lighting    Co.    v. 


4  Millville,  etc.  Ca  v.  Vineland,  etc. 
Co.,  65  Atl.  Rep.  504  (K  J.  1906).  A 
gas  company  cannot  be  enjoined  by 
a  comjoetlng  gas  company  from  laying 
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Where  a  gas  company  has  an  exclusive  right  to  supply  gas  to 
a  city,  subject  to  the  right  of  the  legislature  to  alter  or  revoke  the 
same,  the  legislature  may  authorize  the  city  to  construct  its  own 
gas  works.^  A  gas  company  may  be  authorized  to  exercise  the  power 
of  eminent  domain.^  Land  owned  by  a  gas  company  may  be  con- 
demned by  a  railroad  company.^  Gas  pipes  cannot  bfe  laid  under 
public  roads  in  rural  districts  without  compensation  to  the  owners 
of  the  fee,  though  "as  to  streets  and  alleys  in  cities  and  boroughs  there 
are  reasons  why  a  different  rule  to  some  extent  should  prevail."  * 


its  pipes  in  the  streets  on  the  ground 
that  they  are  being  laii  in  violation 
of  the  statute,  no  speciai  damage  to 
the  competing  company  being  shown; 
not  even  though  the  pipes  are  so  close 
as  to  interfere  with  the  rei>air  of  com- 
plainant's pipes.  Atlantic,  etc.  Oo.  v. 
Consumers',  etc.  Co.,  61  AU.  Rep.  750 
(N.  J.  1905). 

1  Hamilton,  etc.  Ca  v.  Hamilton 
City,  146  U.  S.  258  (1892).  A  muni- 
cipal ordinance  is  not  such  a  con- 
tract as  is  protected  by  the  constitu- 
tion of  the  United  States  in  regard 
to  impairing  the  validity  of  contracts. 
It  is  a  contract  that  is  protected  in 
the  same,  way  as  contracts  of  indi- 
viduals. Hamilton,  etc.  Oo.  v.  Hamil- 
ton City,  146  U.  S.  258  (1892).  In 
Massachusetts  the  statutes  sometimes 
provide  for  the  town  buying  the 
plant.  Hudson.,  etc.  Oo.  t>.  Hudson, 
163  Mass.  346   (1895). 

2Bloomfleld,  etc.  Gaslight  Co.  v. 
Richardson,  63  Barb.  437  (1872); 
afe'd,  62  N.  Y,  386  (1875).  A  natural- 
gas  company  may  be  given  the  right 
to  exercise  the  power  of  eminent  do- 
main. Charleston,  etc.  Co.  v.  Low, 
52  W.  Va.  662  (1901).  The  power 
may  be  exercised  by  an  ordinary  gas 
company.  Johnston's  Appeal,  7  Atl. 
Rep.  167  (Pa.  1886).  NaturaJ-gas 
companies  may  exercise  the  power  of 
eminent  domain.  Consumers',  etc. 
Co.  V.  Harless,  131  Ind.  446  (1892). 
A  naturaJ-gas  company  cannot  exer- 
cise the  right  of  eminent  domain  un- 
less it  is  furnishing  gas  to  the  pub- 
lic. Great  Western,  etc.  Co.  v>.  Hawk- 
ins, 66  N.  E.  Rep.  765  (Ind.  1903). 


3  The  superfluous  land  of  a  gas 
company  may  be  condemned  by  a 
railroad  company.  New  York  Central, 
etc.  R.  R.  V.  Metropolitan  Gas-Light 
Co.,  63  N.  Y.  326   (1875). 

4  Sterling's  Appeal,  111  Pa.  St.  35 
(1885) ;  Bloomfleid,  etc.  Gaslight  Co. 
V.  Calkins,  62  N.  Y.  386  (1875).  See 
also  Keasbey  on  Electric  Wires,  ch. 
IX.  A  board  of  commissioners  can- 
not enjoin  a  natural-gas  company 
from  laying  pipes  along  a  country 
road.  Hamilton  County  v.  Indian- 
apolis Niat.  Gas.  Co.,  134  Ind.  209 
(1893).  Gas  pipes  in  a  country  high- 
way are  an  additional  servitude. 
Paine's  Guardian  v.  Calor,  etc.  Co., 
103  S.  W.  Rep.  309  (Ky.  1907).  A 
Uatural-gas  company  need  not  con- 
demn a  right  of  way  in  the  streets 
in  a  city;  the  municipal  consent  is 
ail  that  is  necessary.  McDevitt  v. 
People's  Nat.  Gas  Co.,  160  Pa.  St. 
367  (1894).  A  gas  company  cannot 
be  enjoined  by  a  property  owner  on 
the  ground  that  it  has  laid  its  pii)es 
in  a  defective  manner.  It  may  be 
compelled  to  lay  them  over  again. 
King  V.  Philadelphia  Co.,  154  Pa.  St 
160  (1893).  In  this  case  it  was  also 
held  that  where  a  gas  company  opens 
the  streets  under  a  statute  and  pays 
damages,  and  partly  lays  its  pipes,  it 
cannot  subsequently  be  enjoined  by  a 
property  owner  on  the  ground  that 
the  statute  has  subsequently  been  ad- 
judged to  be  unconstitutional.  MaJ- 
lory  V.  Bradford,  1  Pa.  Dist.  670 
(1892).  A  natural-gas  pipe  line  in  a 
country  highway  does  not  entitle  the 
abutting  property  owner  to  damages. 
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Where  shade  trees  are  destroyed  by  leakage  from  gas  mains  in  the 
street  the  company  is  liable  for  the  damage.^  A  gas  company  may 
give  a  mortgage  on  its  plant.^  A  gas  company  has  no  power  to  lease 
its  plant^    In  New  York,  however,  the  broad  view  is  taken  that  the 

Hardman  v.  Cabot,  55  S.  B.  Rep.  756  carries  with,  it  to  the  purchaser  at 
(W. -Va.  1906).  A  gas  company  may  foreclosure  sale  the  right  to  operate 
bury  its  pipes  in  the  street  with  the  the  plant.  Pumphrey  v.  Threadgill, 
consent  of  abutting  property  owners,  9  Tex.  Civ.  App.  184  (1894).  A  con- 
where  there  is  a  statute  authorizing  veyanoe  of  a  gas  plant  by  individuailB 
gas  companies  to  exercise  the  power  who  purchased  the  same  at  fore- 
of  eminent  domain.  State  v.  Kansas,  closure  gale  conveys  also  the  fran- 
etc.  Co.,  71  Kan.  508  (la05).  chise  to  use  the  streets  where  the 
1  Evans  v.  Keystone  Gas  Co.,  148  conveyance  covers  appurtenances. 
N.  Y.  112  (1895).  A  gas  company  is  Lawrence  v.  Hennessy,  165  Mo.  659 
liable  to  an  abutting  property  owner  (19<)1).  In  the  case  McCarter  «.  Vine- 
for  th.e  destruction  of  trees  by  gas,  land,  etc.  Co.,  65  Atl.  Rep.  1041  (N. 
even  though  the  trees  are  in  the  J.  1907),  it  appears  that  at  a  fore- 
street  and  the  property  owner  does  closure  sale  of  a  gas  company  in 
not  own  the  fee  of  the  street.  Dona-  1884  the  property  was  purchased  by 
hue  V.  Keystone  Gas  Co.,  181  N.  Y.  an  individual  who  operated  it  for 
313  (1905).  A  gas  company  may  be  about  six  years  when  It  was  turned 
liable  for  its  gas,  which  escapes  and  over  to  a  corporation  organized  un- 
kills  trees.    Gould  v.  Winona  Gas  Co.,  der   the   general   act   and   not   under 


111  N.  W.  Rep.  254  (Minn.  1907). 

2  See  ch.  XLVII,  supra;  Hays  v. 
Gallon,  etc.  Co.,  29  Ohio  St.  330 
(1876).     A  mortgage  of  a  gas  oom- 


the  gas  company  act.  The  court  held 
that  such  a  corporation  might  be  en- 
joined by  extending  its  system  into 
a  territory  which  was  claimed  by  a 


pany  on  its  existing  property  does  gas  corporation.  The  principle  that 
not  attach  to  mains  subsequently  laid  earnings  obtained  by  the  use  of  sup- 
at  other  points.  Davidson  v.  West-  plies  and  used  to  pay  interest  and 
Chester,  etc.  Co.,  99  N.  Y.  558  (1885).  betterments  may  be  repaid  out  of  the 
Street  rights  granted  to  individuals  money  realized  on  a  foreclosure  sale 
"organized  into  a  corporation"  are  does  not  apply  to  a  gas  plant  and 
granted  to  the  corporation  that  takes  certainly  does  not  apply  where  the 
them.  A  gas  company  may  mortgage  trustees'  sell  without  suit  and  without 
its  property.  Including  the  right  to  a  receiver,  and  does  not  apply  where 
use  the  streets  for  its  pipes.  Upon  a  bill  of  complaint  filed  before  such 
foreclosure  an  Individual  may  pur-  application  does  not  set  forth  dates 
chase  the  property  and  rights.  He  and  amounts  of  the  diversion  and  of 
may  exercise  them  himself  or  trans-  the  use  of  coal  and  coke.  Louisville, 
fer  them  to-  a  new  corporation.  Al-  etc.  R.  R.  v.  Memphis  Gaslight  Co., 
though  the  city  forfeits  the  rights  of  125  Fed.  Rep.  97  (1903). 
the  old  company  for  entering  into  3  It  cannot  collect  the  rental  due  on 
an  Ulegal  combination,  this  does  not  such  a  lease.  Visalia,  etc.  Co.  v.  Sims, 
affect  the  mortgagee's  rights.  Detroit  104  CaJ.  326  (1894).  A  gas  company 
V.  Mutual,  etc.  Co.,  43  Mich.  594  has  no  inherent  power  to  lease  its 
(1880).  A  gas  company  may  mort-  plant  to  another  company.  Another 
gage  its  property  where  it  has  no  objection  to  the  existence  of  this  leas- 
power  of  eminent  domain.  Hunt  v.  ing  power  Is  the  danger  of  creating 
Memphis  Gaslight  Co.,  95  Tenn.  136  monopolies.  Thie  lessee  may  at  any 
(1895).    A  mortgage  on  a  gas  plant   time  repudiate  the  lease  and  abandon 
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rental  under  such  a  lease  is  collectible  where  the  lease  has  ended 
even  though  the  lease  was  ultra  vires}  Only  the  state  can  question  the 
validity  of  the  sale  of  a  gas  plant  and  franchise.^  Where  a  city  grants 
a  franchise  to  a  gas  company,  its  successors  and  assigns^  the  gas  com- 
pany may  sell  out  to  another  company  without  obtaining  the  consent 
of  lie  city.^    A  corporation  having  power  to  furnish  light  generated 


the  property,  and  will  not  be  liable 
in  damages  for  breach  of  the  lease. 
The  remedy  of  the  ilessor  is  to  dis- 
affirm the  lease  and  sue  on  a  quan- 
turn  meruit.  Brunswick  Gas  Light 
Oa  V.  United  G-as,  etc.  Co.,  85  Me.  532 
(18930.  Where  a  gas  company  leases 
its  business  to  another  company  and 
they  both  join  in  applying  for  an  in- 
junctioQ  to  prevent  interference  with 
their  business,  the  validity  of  the 
lease  will  not  be  considered.  Public 
Service,  etc.  v.  De  Grote,  62  Atl.  Rep. 
65  (N.  J.  1905).  Under  the  statutes 
oif  Wisconsin  an  electric-lighting  com- 
pany and  a  gas  company  may  sell  all 
their  property  and  franchises  to  a 
street  railway  company.  State  v.  An- 
derson, 97  Wis.  114  (1897),  distin- 
guishing Anderson  v.  Anderson,  90 
Wis.  550,  on  the  ground  that  the  lat- 
ter was  a  oommon-law  decision. 
Whene  a  city  owns  gas  works  and  has 
■power  to  lease  them,  its  action  in 
making  such  lease  is  as  a  business 
corporation  and  not  as  a  municipal- 
ity. Baily  v.  Philadelphia,  184  Pa. 
St.  594   (1898). 

1  Where  under  a  lease  of  all  its 
property,  made  by  one  corporation  to 
another  (such  as  a  lease  of  its  plant 
by  one  gas-light  company  to  another) , 
beyond  the  powers  of  the  lessor,  the 
lessee  has  occupied  and  used  the  prop- 
erty and  discharged  all  the  lessor's 
obligations  to  the  public,  without  in- 
tervention by  the  state,  and  posses- 
sion has  been  restored  to  the  lessor 
and  the  contract  terminated  as  to  the 
future,  the  lessee  is,  as  between  the 
parties,  bound  by  the  contract  so  long 
as  he  remained  in  possession,  and  re- 
covery of  the  past-due  rent  for  that 
period  may  be  obtained  by  action  on 


the  lease,  although  the  lease  may  be 
void  as  to  the  public.  Bath  Gas  Light 
Oo.  V.  Claity,  151  N.  Y.  24  (1896). 

2  Even  though  an  electric-light 
company  has  no  power  to  assign  its 
franchise  to  construct  and  operate  its 
plant,  yet  if  it  does  assign  it  to  an 
individual  and  he  then  assigns  it  to 
a  corporation,  and  the  latter  is  al- 
lowed by  the  municipality  to  com- 
plete and  operate  the  plant,  the  as- 
signment is  legal,  and,  moreover,  no 
one  can  raise  a  question  as  to  its 
legality,  except  the  municipality  it- 
self. Matter  of  Long  Acre,  etc.  Co., 
117  N.  y.  App.  Div.  80  (1907).  "The 
power  to  mortgage  its  franchise 
would  seem  necessarily  to  include  the 
power  to  siell  and  dispose  of  it,"  and 
a  sale  of  its  franchises  and  plant  by 
an  electric-light  company  is  not  void, 
even  if  it  is  voidable.  Moreover,  the 
statutory  power  to  "convey  real  and 
personal  property"  indicates  that 
there  is  no  objection  to  such  a  sale. 
Matter  of  Long  Acre,  etc.  Co.,  188  N. 
Y.  361   (1907). 

3  City  of  Kalamazoo  v.  Kalamazoo, 
etc.  Co.,  124  Mich.  74  (1900).  Even 
though  a  city  grant  to  a  gas  com- 
pany prohibits  its  consolidating  with 
any  competing  company,  yet  if  later 
the  competing  company  is  by  its  grant 
from  the  city  authorized  to  consoli- 
date with  the  former,  such  consollda- 
tioni  is  legal.  Theis  v.  Spokane,  etc. 
Co.,  95  Pac.  Rep.  1074  (Wash.  1908), 
holding  also  that  a'  minority  stock- 
holder in  a  gas  company,  which,  to 
preserve  its  property  and  business, 
must  either  borrow  money  for  ex- 
tensions or  else  consolidate  with  an- 
other company,  cannot  enjoin  a  sale 
of   the   assets  of  the  former  to  the 
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by  electricity  or  other  artificial  means  has  no  power  to  purchase  or 
operate  a  gas  plant.^  A  natural-gas  company  may  not  have  power 
to  engage  in  manufacturing  artificial  gas,  even  though  the  natural  gas 
has  given  out^  A  gas  charter  will  not  be  forfeited  because  some  of 
the  customers  use  the  gas  also  for  heating.* 

The  relations  of  a  gas  company  towards  the  municipality  in  which 
it  is  located  are  somewhat  complex.  The  right  to  lay  pipes  in  the 
streets  can  be  granted  by  the  legislature  only.  Generally,  however, 
the  legislature  gives  its  consent  in  advance  by  a  general  statute,  such 
consent  to  vest  in  the  company  upon  the  municipality  consenting 
thereto.*    Where  a  statute  authorizes  a  municipality  to  grant  a  fran- 


latter,  such  sale  having  been  author- 
ized by  the  directors  and  a  majority 
of  the  stockholders,  even  though  a 
majority  of  the  stock  of  the  former 
compajiy  is  owned  by  the  latter  com- 
pany, there  being  no  actual  fraud. 

1  Covington  v.  City  of  Covington,  58 
S.  W.  Rep.  805  (Ky.  1900). 

2  Consumers',  etc.  Co.  i-.  Quinby, 
137  Fed.  Rep.  882   (1905). 

3  People  V.  Los  Angeles,  etc.  Co.,  89 
Pac.  Rep.  108  (Cal.  1907). 

4  A  city  under  its  ordinary  powers 
has  no  right  to  grant  the  right  to  lay 
down  gas  pipes  in  the  streets.  Nor- 
wich Gas  L.  Co.  ■;;.  Norwich  City 
Gas  Co.,  25  Conn.  19  (1856).  "The 
right  to  use  the  public  streets  of  a 
city  for  the  purpose  of  laying  gas 
pipes  therein  is,  in  my  opinion,  a  fran- 
chise which  the  state  alone  can  con- 
fer." Jersey  City  Gas  Co.  i:  Dwight, 
29  N.  J.  Eq.  242  (1878).  The  right  to 
dig  up  the  streets  and  lay  down  gas 
pipes  is  a  franchise  which  can  be 
granted  only  by  statute  or  by  a  mu- 
nicipality having  statutory  power  to 
grant  it.  New  Orleans  Gas.  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.'  650, 
659  (1885).  A  natural-gas  company 
is  a  quasi-public  corporation,  and 
the  legislature  may  authorize  it  to 
use  the  streets  for  its  pipes  without 
the  consent  of  the  municipal  author- 
ities. City  of  La  Harpe  v.  Elm,  etc. 
Co.,  69  Kan.  97  (1904)'.  Where  a  gas 
company  by  its  charter  has  the  right 
to  lay  pipes  in  the  street,  a  munici- 
I>ality  cannot  enjoin  it  from  doing  so. 


without  obtaining  a  permit  from  the 
municipality.  Consolidated,  etc  Co. 
V.  Baltimore,  etc.  Com'rs,  98  Md.  689 
(1904),  holding  also  that  where  the 
constituent  companies  of  a  consoli- 
dated gas  company  have  the  right  to 
use  the  streets  for  pipes,  such  right 
passes  to  the  consolidated  company. 
"The  right  to  use  the  street  of  a  city 
by  a  gas  company  to  enable  it  to  lay 
down  its  pipes  is  a  franchise  that  can 
be  granted  only  by  the  legislature  or 
some  local  or  municipal  authority 
authorized  to  confer  it."  Newport  v. 
Newport,  etc.  Co.,  84  Ky.  166  (1886). 
In  New  York  a  gas  company  must  pay 
for  its  right  of  way  along  a  country 
highway.  Bloomfield,  etc.  Co.  v.  Calk- 
ins, 62  N.  Y.  386  (1876).  See  notes 
sv/pra.  The  statute  of  Pennsylvania 
prohibits  gas  companies  laying  gas 
pipes  in  the  streets  without  the  con- 
sent of  thie  municipal  authorities. 
Philadelphia  Steam  Supply  Co.  v. 
Philadelphia,  41  Leg.  Int.  252  (1884) ; 
Beading  v.  Consumers'  Gas  Co.,  41 
Leg.  Int.  428  (1884).  The  legality  of 
the  existence  of  a  gas  company  cannot 
be  tested  by  a  bill  In  equity  filed  by  a 
municipality  to  prevent  its  offlcerai 
and  agents  from  laying  pipes  in  the 
streets,  especially  where  the  corpora- 
tion itself  is  not  made  a  party  de- 
fendant. Mayor,  etc.  v.  Addicks,  7 
Del.  Ch.  56  (1899).  Where,  on  a  re- 
ceiver's sale  of  property  and  fran- 
chises of  a  gas-light  company,  an 
individual  purchases,  he  must,  under 
th«   New  Jersey  statute,  organize   a 
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cliise  to  a  corporation  to  use  the  public  streets,  the  municipality  can- 
not make  such  a  grant  to  an  individual.-^  This  right  to  use  the 
streets  may  be  granted  for  a  longer  period  than  the  period  named  in 
the  charter  of  the  company  for  its  existence.^  This  right  is  property. 
It  is  a  contract  which  cannot  be  repealed  or  modified  by  the  munici- 
pality after  it  has  once  vested.*  Wbere  a  municipal  ordinance  adopted 
in  September  fixes  the  limits  within  which  a  gas  works  may  be 
erected,  and  a  permit  is  then  granted  to  a  company  within  said  limits 
and  work  is  commenced,  and  thereafter,  in  November,  a  new  ordi- 
nance changes  the  limits  so  as  to  exclude  such  erection,  there  being  no 
change,  however,  in  the  neighborhood  or  conditions  of  the  city,  a 


company  to  operate  the  works,  and  a 
eale  by  him  to  an  individua;!  conveys 
nothing,  such  sale  not  being  expressly 
authorized  by  statute.  McCarter  v. 
Vineland,  etc.  Co.,  70  Atl.  Hep.  177 
(N.  J.  1908). 

1  Village  of  Phoenix  v.  Gannon,  123 
N.  Y.  App.  Div.  93  (1908). 

2  A  gas  company  may  take  by  city 
ordinance  certain  privileges  in  the 
streets  which  exitend  beyond  its  char- 
tered existence,  and,  the  company  hav- 
ing power  to  transfer  its  franchises, 
the  granted  company  may  exercise 
those  franchises.  They  constitute  a 
contract.  State  v.  Laclede  Gaslight 
Co.,  102  Mo.  472  (1890).  A  gas  com- 
pany may  receive  a  municipal  grant 
for  a  term  of  years  extending  beyond 
the  life  of  the  gas  company  as  fixed' 
by  its  charter.  Keith  v.  Johnson,  59 
S.  W.  Rep.  487  (Ky.  1900) ;  also -§  641, 
supra.  A  grant  from  a  city  to 
a  gas  company  may  be  for  twenty 
years  from  the  time  when  the  grant 
takes  effect  in  the  future,  even  though 
the  statute  limits  grants  to  twenty 
years.  State  v.  Excelsior,  etc.  Co., 
69  Kan.  45  (1904). 

.3  A  grant  by  a  municipality  to  a 
gas  company  of  the  right  to  lay  its 
pipes  and  transact  business  is  prop- 
erty, and  the  municipality  cannot 
refuse  to  allow  its  streets  to  be  opened 
for  that  purpose.  People  v.  Deehan, 
153  N.  Y.  528  (1897).  A  municipal 
grant  of  a  right  to  use  the  streets  for 
ga/S  and  electricity  cannot  be  revoked. 


there  being  no  reserved  power  of 
revocation.  Quwre,  as  to  whether 
such  a  grant  may  'be  perpetual.  Levis 
V.  Niewton,  75  Fed.  Riep.  884  (1896). 
A  municipal  grant  to  a  gas  company 
is  invalid  where  the  first  and  second 
readings  of  the  ordinance  were  before 
the  organization  of  the  company. 
Stevens  v.  Borough,  etc.,  62  N.  J.  L. 
167  (1898).  The  franchise  granted 
by  a  city  to  a  gas  company  is  a  con- 
tract, and  the  city  may  file  a  bill  for 
specific  performance  and  to  compel 
the  company  to  put  in  the  specified 
gas  posts,  but  the  city  must  allege 
full  compliance  on  its  part.  Pensa- 
oola  Gas  Ca  v.  Provisional  Munici- 
pality, 33  Pla.  322  (1894).  The  city 
having  entered  into  a  contract  with  a 
gas  company  cannot  repudiate  and 
withdraw  from  it  Lima  Gas  Co.  v. 
Lima,  4  Ohio  C.  C.  Rep.  22  (1889). 
The  fact  that  certain  provisions  in  an 
ordinance  are  not  to  take  effect  until 
a  certain  time  in  the  future  does  not 
affect  the  validity  either  of  the  entire 
ordinance  or  of  the  particular  pro- 
visions. Rushvillp  V.  Rushvllle  Nat. 
Gas  Co.,  132  Ind.  575  (1891).  A  city 
may  by  ordinance  forbid  the  opening 
of  streets  for  the  laying  of  gas  mains 
at  any  time  from  December  1  to 
March;  but  it  cannot  forbid  the  open- 
ing of  the  street  to  lay  a  pipe  across 
the  street.  Commissioners,  etc.  v. 
Northern,  etc.  Ca,  12  Pa.  St  318 
(1849). 
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court  of  equity  may  enjoin  the  enforcement  of  the  ordinance.^  Where 
a  city  is  solvent,  an  injunction  will  not  lie  to  restrain  it  from  breaking 
its  contract  with  a  gas  company  and  making  a  contract  with  another 
company.^  Although  a  mortgage  covers  money  due  from  a  city  for 
gas,  yet  in  foreclosing  the  mortgage  the  city  cannot  be  made  a  party 
defendant  in  order  to  collect  the  money.  The  remedy  is  at  law,  al- 
though in  the  foreclosure  the  court  may  order  an  assignment  of  the 
claim  to  the  mortgagee.^  Gas  pipes  laid  in  the  street  are  real  estate 
and  taxable  as  such.* 

Contracts  between  the  city  and  a  gas  company  relative  to  the 
use  of  gas  and  relative  to  the  rights  of  each  party  turn  on  the  con- 
struction of  the  terms  of  the  contract  in  each  case.®     Where  a  gas 

1  Dobbins  v.  Angeles,  195  U.  S.  223  be  exercised  by  the  city,  but  only  by 
(1904),  rev'g  Dobbins  v.  City  of  Los  the  legislature.  The  court  declined  to 
Angeles,  139  Cal.  179  (1903),  which  pass  upon  the  question  whether  the 
held  that  a  city  may  prohibit  the  city  couldi  limit  the  grant  to  thirty- 
manufacture  of  gas  within  the  city,  seven  years  where  the  charter  was 
even  though  certain  gas  works  have  perpetual.  The  court  held  that  no 
already  been  partially  completed.  A 
gas  company  must  at  its  own  ex- 
pense change  the  position  of  its  pipes 
when  required  so  to  do  by  the  city  in  ville  Imp.  etc.  Co.,  63   Fed.  Rep.  341 


formal   acceptance    of   the   extension 
was  necessary, 

3  International  Trust  (3o.  v.  Carters- 


order  that  the  latter  may  lay  a  sewer. 
New    Orleans,    etc.    Co.    v.    Drainage 
Commission,  111  La.  838    (1903). 
2  Gaslight,  etc.  Co.  v.  New  Albany, 


(1894).    See  also  §  931,  infra. 

4  Providence  Gas  Co.  v.  Thurber,  2 
R.  I.  21  (1851).  Under  the  statutes  of 
Iowa  relative  to  taxation,  gas  mains 


139  Ind.  660  (1894).  Where  a  city  are  realty.  Capital,  etc.  Co.  v.  Char- 
makes  a  grant  to  a  street  railway  com-  ter,  etc.  Co.,  51  Iowa,  31  (1874).  The 
pany  in  violation  of  an  existing  con-  tangible  property  of  a  gas  company, 
tract  between  the  city  and  another  such  as  gas  mains,  pipes,  etc.  laid  in 
street  railway  company,  the  circuit  public  thoroughfares,  when  considered 
court  of  the  United  States  has  juris-  as  the  property  of  the  company,  is 
diction  of  the  case,  even  though  the  not  "land"  within  the  common-law 
parties  are  both  citizens  of  the  same  rule.  Chelsea  Water-works  v.  Bowley, 
state,  the  suit  being  by  the  old  com-  17  Q.  B.  358  (1851).  Prior  to  the 
pany  to  enjoin  the  new  company  from  statute  of  1881  in  New  York  it  was 
using  such  grant  and  from  pro-  held  in  that  state  that  gas  mains  were 
oeeding  under  the  grant.  City  Ry.  not  taxable  as  real  estate,  because  not 
V.  Citizens'  St.  R.  R.  166  U.  S.  557  embraced  in  the  definition  of  land 
(1897).  In  this  case  the  court  held  then  upon  the  statute  books.  People, 
also  that  where  the  original  grant  by  v.  Board  of  Assessors,  39  N.  Y.  81 
the  city  was   for   thirty   years,   and  (1868). 

after  a  period   of  time  the  city  ex-  5  Although  the  legislature  empowers 

tended  it  to  thirty-seven  years,  such  a  city  to  contract  for  the  lighting  of 

extension   was   a   contract,    the    con-  its  streets  with  gas,  yet  a  contract  to 

sideration  being  the  continued  opera-  run  for  five  years  is  not  binding,  but 

tion  of  the  road.    The  court  held  also  falls   with   a   repeal   of   the    statute, 

that  a  reserved  right  of  the  legisla-  Richmond,  etc.  Co.  v.  Middletown,  59 

ture  to  amend  the  charter  could  not  N.  Y.   228    (1874).     Where  a  city  i^ 
(219)                                          3489 


927.  j 


GAS,  ELECTEIC-LIGHT,   ETC.    COMPANIES. 


[CH.  LV. 


company  accepts  an  ordinance  requiring  it  to  pay  to  the  city  a  speci- 
fied sum  annually,  it  cannot  thereafter  object  to  paying  it.^  A  city 
in  granting  a  gas  franchise  may  insert  a  provision  that  it  shall  have 
the  right  to  purchase  the  plant  at  an  appraised  valuation  after  a 
certain  number  of  years.^  A  city  having  the  right  to  purchase  a  gas 
plant  may  sell  to  another  that  right.^  In  estimating  the  value  of  a  gas 
plant  taken  over  by  a  city,  in  accordance  with  a  contract  giving  it  the 
right  to  purchase  the  same,  the  value  of  the-  contract  with  the  city 
must  be  included  in  the  price.*  The  remedy  of  a  city  as  against  a  gas 
plant  that  does  not  furnish  gas  in  accordance  with  its  contract  is  not 
the  destruction  of  the  company's  plant,  but  is  in  the  courts.®    Where 


given  power  to  contract  with  a  gas 
company  relative  to  the  use  thereof,, 
and  does  so  contract  for  a  term  of 
years,  the  city  cannot  repudiate  its 
contract  and  proceed  to  use  other 
light.  Indianapolis  v.  Indianapolis, 
etc.  Co.,  66  Ind.  396  (1879).  Under 
its  charter  power  to  contract  for  and 
make  regulations  concerning  the  light- 
ing of  a  city  hy  gas  in  such  manner 
as  may  be  agreed  upon,  and  to  make 
generally  such  contracts  in  relation 
to  the  business  of  the  gas  company 
as  may  be  beneficial,  a  city  having  a 
right  to  purchase  gas  works  may 
waive  its  right  and  make  a  new  con- 
tract retaining  the  right  to  purchase 
at  a  later  date.  Specific  performance 
of  the  right  to  purchase  will  not  be 
ordered,  however,  where  arbitrators 
are  provided  for,  and  the  company  re- 
fuses to  appoint  one  to  represent  it. 
A  concession  by  the  company  and  the 
discontinuance  of  suits  are  good  con- 
siderations for  a  new  contract  with 
the  city.  St.  Louis  ».  St.  Louis,  etc. 
Co.,  70  Mo.  69  (1879).  Where  an 
ordinance  of  a  city,  accepted  by  a  gas 
company,  fixes  a  maximum  rate  to  be 
charged  for  gas,  this  constitutes  a  con- 
tract which  cannot  be  changed  by  the 
court,  even  though  it  turns  out  to  be 
an  inadequate  price.  Manhattan,  etc. 
Co.  V.  Dayton,  etc.  Co.,  55  Fed.  Rep. 
181  (1893). 

1  City  of  Columbus  v.  Columbus 
Gas  Co.,  81  N.  E.  Rep.  440  (O.  1907). 
Cf.  §  931,  infra. 


2  City  of  Indianapolis  v.  Consum- 
ers', etc.  Co.,  144  Fed.  Rep.  640 
(1906). 

3  Covingiton,  etc.  Co.  v.  City  of  Cov- 
ington, 58  S.  W.  Rep.  805  (Ky.  1900), 
holding  also  that  where  a  city  has 
the  right  to  purchase  a  gas  plant  at 
the  expiration  of  any  five  years  and 
attempts  to  do  so  and  afterwards 
abandons  the  effort  it  may  exercise 
that  right  in  a  subsequent  five  years. 

4  Covington,  etc.  Co.  v.  City  of  Cov- 
ington, 58  S.  W.  Rep.  805  (Ky.  1900). 
See  also  §  931,  infra.  Where  a 
municipality  takes  over  a  street  rail- 
way under  an  original  agreement  by 
which  the  price  is  to  be  settled  by  ar- 
bitration, nothing  being  said  as  to 
the  basis  of  the  price,  the  railway  is 
to  be  valued  as  capable  cf  earning  a 
profit,  but  not  as  an  income-earning 
concern.  Mayor,  etc.  v.  Dudley,  etc. 
Co.,  97  U  T.  Rep.  556    (1907). 

6  Even  though  a  railroad  company 
occupying  the  streets  commits  a 
breach  of  the  contract  between  the 
company  and  the  city,  under  which 
contract  the  tracks  were  laid,  yet  the 
remedy  of  the  city  is  not  a  resolution 
forfeiting  the  rights  of  the  company 
and  Instructing  the  city  officers  to 
take  forcible  possession  of  the  street 
and  remove  the  tracks.  Such  action 
is  a  taking  of  the  railroad  property 
without  due  process  of  law  and  may 
be  enjoined  in  the  federal  courts. 
A  subsequent  suit  brought  in  the  fed- 
eral court  by  the  city  to  enforce  such 


3490 


CH.  LV.] 


GAS,  ELECTRIC-LIGHT,   ETC.    COMPANIES. 


[§  928. 


the  statute  authorizes  a  municipality  to  contract  for  gas  for  not  more 
than  ten  years,  a  contract  for  twenty  years,  or  for  an  indefinite  time, 
is  illegal,  and  is  not  good  even  for  ten  years.^  At  common  law, 
however,  a  city  may  make  a  contract  for  a  supply  of  water  and  light 
for  thirty-one  years  and  fix  the  rates  to  be  charged  during  that 
period,  and  the  burden  of  proof  that  the  terms  of  such  contract 
were  unreasonable  is  upon  the  party  attacking  it.^  A  statute  for- 
bidding the  piping  of  natural  gas  to  places  outside  of  the  state  is 
unconstitutional.^  An  attorney-general  cannot  enjoin  a  gas  company 
from  laying  its  pipes,  on  the  ground  that  the  charter  was  void  by 
reason  of  the  company  not  having  commenced  work  within  the  pre- 
scribed time.  The  local  authorities  are  fully  competent  to  raise  the 
question  if  they  wish.* 

§  928.  Insurance  companies. — Insurance  companies,  like  banks, 
are  subject  to  regulation  by  the  legislature.^  A  corporation  which 
guarantees  to  the  owners  of  farms  a  fixed  income  per  acre  there- 
from is  an  insurance  company.®  A  life  insurance  company  cannot 
go  into  fire  and  marine  insurance,'^  neither  can  a  fire  insurance 
company  insure  against  damage  due  to  lightning.^ 


ordinance  will  be  enjoined.  Iron 
Mountain  R.  R.  f.  City  of  Memphis, 
96  E^d.  Bep.  113  (1899).  See  also 
§  925,  supra,  and  §  931,  infra. 

1  Manhattan  Trust  Co.  v.  Dayton, 
59  Fed.  Bep.  327  (1893) ;  Gaslight,  etc. 
Co.  V.  City  of  New  Albany,  59  N.  E. 
Rep.  176  (Ind.  1901).  As  to  the  stat- 
utory limit  on  the  debt  which  the  city 
may  incur,  and  the  effect  on  a  con- 
tract with  a  gas  company,  see  §  931, 
infra. 

2  Reed  v.  City  of  Anoka,  85  Minn. 
294  (1902).  A  city  may  make  a  long- 
time contract  for  public  hydrants  and 
public  lights.  Cunningham  v.  City  of 
Cleveland,  98   Fed.  Rep.   657    (1899). 

3  Benedict  v.  Columbus  Const.  Co., 
49  N.  J.  Eq.  23  (1892). 

4  People  V.  Equity  Gaslight  Co.,  141 
N.  Y.  232  (1894).    See  also  §§  634,  638. 

5  The  state  may  compel  all  insur- 
ance companies  to  make  detailed  re- 
ports as  to  their  condition.  Eagle 
Ins.  Co.  V.  Ohio,  153  IT.  Si.  446  (1894). 
The  legislature  may  prescribe  the 
conditions  upon  which  corporations 
or  individuals  may  carry  on  the  in- 
surance business,  provided  it  does  not 


discriminate  in  favor  of  its  own  citi- 
zens. State  V.  Stone,  118  Mo.  388 
(1893).  The  legislature  may  enact 
stringent  regulations  of  insurance 
business  and  prescribe  a  forfeiture 
of  charter  for  noni-oompliance.  Chi- 
cago Life  Ins.  Co.  v.  Needles,  113  U. 
S.  574  (1885).  The  legislature  may 
make  it  a  criminal  offense  for  agents 
of  insurance  companies  to  pay  rebates 
on  insurance  premiums.  People  v. 
Formosa,  131  N.  Y.  478   (1892). 

6  In  re  Hogan,  78  N.  W.  Rep.  1051 
(N.  Dak.  1899). 

TAshton  V.  Burbank,  2  Dill.  435 
(1873) ;  s.  c,  2  Fed.  Cas.  26.  A  stock- 
holder may  enjoin  a  life  and  fire  in- 
surance company  from  engaging  in 
marine  insurance.  Natusch  v.  Irving, 
2  Coop.  Oh.  358  (1824).  Although  a 
life  insurance  company  for  eighteen 
months  engages  in  marine  insurance 
and  then  fails,  the  marine  policy-hold- 
ers cannot  recover  on  their  policies, 
but  may  recover  back  the  premiums. 
Re  Phcenix,  etc.  Co.,  2  J.  &.  H.  441 
(1862).  See  also. Hambro  «;.  Hull,  etc. 
Co.,  3  H.  &  N.  789  (1858). 

8  Where  the  charter  of  the  company 
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An  insurance  company  has  no  power  or  legal  right  to  subscribe 
for  stock  in  a  savings  bank  and  building  association/  nor  to  pur- 
chase stock  in  another  insurance  compajiy.^  One  insurance  com- 
pany cannot  subscribe  to  the  stock  of  another.^  An  insolvent  in- 
surace  corporation  cannot  purchase  shares  of  its  own  capital  stock.* 
A  mutual  life  insurance  company  has  no  power  to  sell  all  its  prop- 
erty and  franchises  to  another  mutual  life  insurance  company,  the 
transaction  being  an  attempt  to  transfer  the  entire  membership  and 
property  to  the  latter.'  But  a  statute  may  authorize  an  existing 
mutual  insurance  corporation  to  change  its  organization  so  as  to 
become  a  premium  insurance  corporation.®  A  policy-holder  in  a 
mutual  insurance  company  in  New  Jersey  may  prevent  the  company 
changing  itself  into  a  stock  corporation  under  the  statutes  of  that 
state.''  Policy-holders  in  a  mutual  insurance  company  are  practi- 
cally stockholders  therein,  and  on  a  distribution  of  a  surplus  the  exist- 
ing policy-holders  are  entitled  to  it,  and  hence  a  statute  authorizing 
it  to  turn  its  property  over  to  a  stock  corporation  organized  for  that 
purpose,  only  a  small  part  of  the  stock  to  go  to  the  policy-holders,  is 


only  authorized  insurance  against 
flre,  a  by-law  referred  to  in  the  policy 
recognizing  damages  by  lightning  as 
one  of  the  risks  assumed  imposes  no 
obligation  upon  the  company  to  pay 
for  losses  other  than  by  fire.  Andrews 
V.  Union,  etc.  Ins.  Co.,  37  Me.  256 
(1854).  Where  an  inisoiranoe  com- 
l>any  has  issued  a  policy  which  is  not 
authorized  by  its  charter,  the  policy 
cannot  be  enforced  by  the  party  who 
is  insured.  The  court  said  in  a  dic- 
tum that  his  remedy  is  a  suit  in  dis- 
affirmance and  for  an  accounting. 
Miller  V.  American,  etc.  Co.,  92  Tenn. 
167  (1893).  An  insurance  company 
organized  under  a  statute  restricting 
it  to  insurance  on  buildings  and  con- 
tents cannot  insure  growing  grain 
against  hail.  It  cannot  collect  pre- 
miums. Delaware,  etc.  Ins.  Co.  v. 
Wagner,  56  Minn.  240  (1894). 

1  Mutual,  eftc.  Assoc,  v.  Meriden, 
Agency  Co.,  24  Coon.  159  (1855), 
holding  the  insurance  company  not 
liable  on  the  stock.  An  insurance 
company  cannot  invest  in  the  stock 
of  a  bank.  State  v.  Butler,  2  Pickle 
(Tenn.),  614  (1888). 


2  Re  British  Nation,  etc.  Assoc.,  L. 
R.  8  Ch.  D.  679  (1878),  the  court  re- 
fusing to  hold  the  former  liable  on  a 
winding  up;  Berry  v.  Yates,  24  Barb. 
199  (1857);  Pierson  v.  MpCurdy,  33 
Hun,  520  (1884);  aft'd  on  another 
point,  100  N.  Y.  608. 

3  Berry  v.  Yates,  24  Barb.  199 
(1857). 

4  In  Be  Republic  Ins.  Co.,  3  Blss. 
452  (1873);  s.  c,  20  Fed.  Cas.  544, 
whiere  the  insolvent  corporation  had 
some  three  years  previously,  when  the 
corporation  was  solvent,  purchased 
stock  of  various  stockholders  and  still 
held  it,  the  court  held  that  these 
old  stockholders  were  not  liable  for 
the  unpaid  subscription  price  thereof. 
See  also  §  311,  supra.  In  E^msworth 
V.  Robtolns,  36  Minn.  369  (1887),  the 
receiver  of  an  insolvent  company  re- 
covered from  a  stockholder  whose 
stock  the  company  had  purchased. 

5  Temperance,  etc.  Assoc,  v.  Home, 
etc.  society,  187  Pa.  St.  38  (1898). 

8  Wright  i>.  Minnesota,  etc.  Co.,  193 
V.  S.  657   (1904). 

7  Schwarzwaelder  v.  German,  etc. 
Ins.  Ca,  59  N.  J.  BJq.  589  (1899). 
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illegal.-'  The  legislature  may,  under  a  reserved  power,  authorize 
policy-holders  to  vote.^  A  mutual  insurance  company  legally  cannot 
borrow  a  large  sum  of  money.*  The  defense  of  ultra  vires,  however,  is 
not  favored  by  the  courts.*  Policy-holders  have  not  the  same  stand- 
ing in  court  to  restrain  an  ultra,  vires  act  that  stockholders  have.' 

1  Huber  v.  Martin,  1Z7  Wis.  412  the  beneficiary  received  the  benefit  of 
(1906).  bis   payments.     Eockhold   v.   Canton, 

2  While  under  the  reserved  power  etc.  Soc.,  19  N.  E.  Rep.  710  (111.  1889) ; 
the  legislature  may  authorize  the  s.  c,  129  111.  440.  An  insurance  corn- 
board  of  directors  of  an  insurance  pany  may  enforce  a  note  taken  as  ool- 
company  to  allow  policy-holders  to  lateral  security,  and  the  plea  of  ultra 
elect  a  majority  of  the  board,  yet  In  vires  is  unavailing.  Home  Ins.  Co.  v. 
the  instance  before  the  court  it  was  Buckley,  N.  Y.  L.  J.,  April  22,  1890. 
held'  that  the  various  acts  of  the  legist  An  insurance  company  cannot  defend 
lature  on  that  subject  did  not  apply  against  a  policy  on  the  ground  that 
to  the  Equitable  Life  Assurance  Socl-  the  assessments  called  for  by  the  pol- 
ety.    Lord  v.  Equitable,  etc.  Soc.,  109  icy  were  lower  than  was  allowed  by 


N.   Y.  App.   Div.,  252    (1905). 


the  charter  of  the  company.    Watts  v. 


3  Where  the  statute  provides  for  Equitable,  etc.  Assoc,  82  N.  W.  Rep. 
raising  funds  for  a  mutual  insurance  441  (Iowa  1900). 

company  by  assessments,  the  bond  of  5  Policy-holder's  action   against  an 

the  directors  to  advance  $100,000  to  insurance    company    to    restrain    aji 

the  company  as  needed  is  ultra  vires  ultra  vires  act  not  sustained.    Levy  v. 

and   unenforceable.     Goss    v.    Peters,  Mutual     L.    Ins.    Co.,    54    Hun,    315 

98  Mich.  112   (1893).  (1889).     In  Bewley  v.  Equitable  Life 

4  Taunton  i;.  Royal  Ins.  Co.,  2  Hem.  Ass.  Soc.,  61  How.  Pr.  344  (1881), 
&  M.  135  (1864),  holding  that  stock-  where  a  policy-holder  sought  to  hold 
holders  cannot  enjoin  the  company  liable  f.or  misuse  of  funds  the  direct- 
from  paying  losses  which  are  ex-  ors  who  were  elected  by  the  holders 
pressly  excepted  from  the  policy.  The  of  the  $100,000  of  stock  of  that  cor- 
company  may  make  such  payment  in  poration,  it  was  held  that  the  action 
order  to  get  business.  Where  the  by  him  would  not  lie.  If  he  had  been 
charter  of  an  insurance  company  au-  a  judgment  creditor,  and  the  corpora- 
thorizes  it  to  insure  against  burglary,  tion  had  been  insolvent,  a  different 
and  it  does  so,  it  cannot  defend  rule  would  have  applied — thus  dis- 
against  a  loss  on  the  ground  that  such  tinguishing  Evans  v.  Coventry,  5  De 
insurance  was  ultra  vires.  Bankers',  G.,  M.  &  G.  911  (1854);  Aldebert  v. 
etc.  Co.  V.  First  Nat.  Bank,  108  N.  W.  .Kearns,  1  Hem.  &  M.  681  (1862) ;  Re 
Rep.  1046  (Iowa  1906).  Although  a  State,  etc.  Ins.  Co.,  11  W.  Rep.  746 
lumber  company  has  no  charter  power  (1863);  Belknap  v.  North,  etc.  Ins. 
to  insure  its  employees  against  acci-  Co.,  11  Hun,  282  (1877).  See  also 
dents,  yet  if  it  does  make  such  a  con-  §  735,  supra.  A  policy-holder  in  a 
tract  it  cannot  repudiate  the  same  mutual  insurance  company,  without 
when  sued  thereon.  Arkadelphia,  etc.  capital  stock,  may  be  granted  a  man- 
Co.  V.  Posey,  74  Ark.  377  (1905).  An  damns  to  be  allowed  to  see  the  list 
insurance  company  cannot  defend  of  policy  holders,  but  not  where  he 
against  a  policy  of  insurance  on  the  is  a  professional  litigant,  and  to  al- 
ground  that  it  was  ultra  vires.  Min-  low  him  to  see  the  list  would  divulge 
neapolis,  etc.  Co.  v.  Norman,  74  Ark.  private  and  personal  information. 
190  (1905).  OTira  wres  may  be  pleaded  People  v.  New  York,  etc.  Co.,  Ill  N. 
by  a  mutual  insurance  company  where  Y.  App.  Div.  183  (1906). 
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A  tontine  policy-holder  cannot  maintain  a  suit  in  equity  against  the 
insurance  company.*  Although  a  policy-holder  may  by  his  policy 
be  entitled  to  participate  in  the  distribution  of  the  company's  surplus 
according  to  methods  adopted  by  the  company,  he  cannot  maintain  a 
suit  for  more  of  such  surplus  than  has  been  given  him,  unless  the 
insurance  company  has  been  guilty  of  bad  faith,  wilful  negligence, 
or  abuse  of  discretion  in  distributing  such  surplus,  and  the  law 
allows  the  company  large  discretion  in  holding  a  part  of  such  sur- 
plus as  a  reserve  fund,^  The  holder  of  a  policy  of  insurance  taien 
in  reliance  on  a  sta.tement  that  the  entire  profits  of  a  certain  depart- 
ment would  be  divided  in  the  regular  way,  may  enjoin  a  different 
provision,  even  though  the  original  charter  prescribed  that  the  profits 
were  to  be  divided  as  provided  in  the  by-laws,  and  the  by-laws  were 
changed,  but  such  change  was  after  the  policy  of  insurance  was 
issued.^ 

If  a  director  of  an  insolvent  company  accepts  a  secret  gift  for 
reinsuring  the  company's  risks  in  another  insurance  company,  he  may 
be  compelled  to  repay  the  same  to  the  company.*  Although  it  is 
ultra  vires  for  an  insurance  company  to  contribute  to  political  cam- 
paign expenses,  it  is  not  a  criminal  act,  and  hence  an  offic&r  who  acts 
as  intermediary  is  not  criminally  liable.^ 

The  profits  of  an  insurance  company  generally  belong  to  the 
stockholders  and  not  to  the  policy-holders.® 

1  Hunton  v.  Equitable  Life,  etc.  Soc,  5  People  v.  Moss,  113  N.  Y.  App.  Div. 
45  P€d.  Rep.  661    (1891).     A 'tontine    329   (1906). 

policy-holder  bas  no  right  to  an  ac-  6  The  stockholder  of  an  insurance 

counting.      Everson    v.    Equitable    L.  company  conducted  on  both  the  stock 

Assur.  Oo.,  68  Fed.  Bep.   258   (1895).  and  the  mutual  insurance  plan  is  en- 

2  GreefE  v.  Equitable,  etc.  Soc,  160  titled  to  all  the  rights  in  the  guaranty 
N.  Y.  19  (1899).  accumulations  that  a  stockholder  in 

3  Baily  v.  British,  etc.  Co.,  [1904]  1  any  other  corporation  has  in  the  cot- 
Ch.  374.  porate  assets^  Traders',  etc.  Ins.  Oo.  v. 

4  Bent  «.  Priest,  S6  Mo.  475  (1885);  Brown,  142  Mass.  403  (1886).  The 
Gajskell  v.  Chambers,  26  Beav.  360  guaranty  accumulations  of  an  insur- 
(1858),  where  the  director  received  a  ance  company  conducted  both  on  the 
secret  gift  for  bringing  about  a  con-  mutual  and  stock  principle  belong  to 
solidation.  Contra,  if  all  assented,  the  stocfchoMers  and  not  to  the  pol- 
■Southall  V.  British,  «tc.  Soc.,  I*  R.  6  icy-holders.  Traders',  etc.  Ins.  Co.  ». 
Cb.  App.  614  (1871).  See  cases  in  Brown,  142  Mass.  403  (1886).  As  to 
pp.  1872,  2083,  supra.  A  suit  by  a  dividends  on  a  tontine  ineuranice  pol- 
person  as  a  stockholder  and  policy-  icy,  see  Pierce  i>.  Equitable  Life  Ass. 
holder  in  an  insurance  company  Co.,  145  Mass.  5.6  (1887).  Upon  dis- 
agalnst  the  directors  for  losses  due  solution  of  a  mutual  insurance  oom- 
to  negligence  does  not  ma-toe  two  pany  having  no  stockholders,  its  as- 
causes  of  action.  Young  v.  Equitable,  sets,  after  payment  of  its  liabilities, 
etc.  Soc,  112  N.  Y.  App.  Div.,  760  belong  to  the  state.  Titoomb  v.  Ken- 
(1906).  nebec,  etc.  Co.,  7»  Me.  315  (1887).  See 

3494 


CH.  LV.]  GASj  ELECTRIC-LIGHT,   ETC.    COMPANIES.  [§  928. 

In  most,  if  not  all,  of  the  states  stringent  regulations  exist  rela- 
tive to  the  transaction  of  business  in  the  state  by  foreign  insur- 
ance companies.-' 

Money  due  from  an  insurance  company  on  a  loss  occurring  in 
that  state  cannot  be  attached  at  a  branch  office  of  the  company  in 
another  state.^  A  citizen  of  Maryland  who  holds  a  loss  claim  against 
a  Pennsylvania  mutual  insurance  company  v^hich  is  insolvent  can- 
not have  a  receiver  appointed  in  Maryland  if  it  is  impracticable  for 
the  Maryland  courts  to  levy  the  necessary  assessments  to  wind  up 
the  affairs  of  the  association.^ 

Consolidations  of  insurance  companies  are  generally  allowed  by 
statutes,  but  these  statutes  carefully  preserve  the  rights  of  policy- 
holders.* 

note  3,  p.  1446.  Where  an  insurance  chusetts  statute  requiring  foreign  in- 
oompany  iaving  a  capital  stock  suranoe  oompanies  to  appoint  an 
divides  every  five  years  its  surplus  agent  to  accept  service,  see  Thayer  v. 
among  its  policy-holdiers,  such  surplus  Tyler,  76  Mass.  164  (1857);  National 
is  "annual  profits  or  gains,"  and  is  Mut.  F.  Ins.  Oo.  i>.  Pursell,  92  Mass. 
subject  to  the  English  income  tax,  al-  231  (1865);  Leonard  v.  Washburn, 
though  the  coimipany  is  an  American  100  Mass.  251  (1868);  Gillespie  v. 
oorporation.  EJquitable,  etc.  Soc.  v.  Commercial,  etc.  Ins.  Co.,  78  Mass. 
Bishop,  [1900]  1  Q.  B.  177.  201    (lS58);    Morton    v.   Mutual    Ins. 

1  See  ch.  XU,  SMpro.  A  state  may  Co.,  105  Mass.  141  (1870).  Restrict 
require  foreign  insurance  companies  tions  upon  foreign  insurance  com- 
before  doing  business  in  the  state  to  panaea  are  strictly  enforced.  See 
comply  with  conditions  similar  to  the  §§  696-700,  supra. 
conditions  imposed  on  foreign  insur-  2  An  attachment  in  Massachusetts 
ance  oompanites  by  the  laws  of  the  on  insurance  money  due  from  a  New 
state  under  which  they;  are  organ-  York  insurance  company  on  a  loss 
ized;  in  other  words,  may  impose  occurring  in  New  York  is  not  good, 
reciprocal  burdens.  State  v.  Insur-  Douglas  v.  Pienix  Ins.  Co.,  138  N.  Y. 
ance  Co.,  etc.,  71  Neb.  320  (1904).  209  (1893),  afC'g  63  Hun,  393  (1892). 
Premiums  on  insurance  cannot  be  col-  No  attachment  lies  on  insurance 
lected  where  the  company  issued  the  money  due  by  the  resident  branch  of 
policy  without  complying  with  the  a  foreign  insurance  company  to  an- 
law  relative  to  foreign  corporations,  other  foreign  company.  Straus  v.  Chi- 
Wiestling  v.  Warthin,  1  Ind.  App.  217  cago,  etc.  Co.,  46  Hun,  216  (1887); 
(1891).  Foreign  corporations  doing  Mooh  v.  Virginia  F.  &  M.  Ins:  Co.,  10 
business  in  a  state  which  prescribes  Fed.  Rep.  696  (1882).  An  insurance 
statutory  provisons  for  that  business  toy  a  Missouri  oorporation  on  Ne- 
cannot,  in  contracts,  do  away  with  the  braska  property  cannot  be  garnisheed 
application  to  it  of  thesie  provisions,  in  Illinois  upon  the  burning  of  the 
Fletcher  v.  New  York,  etc.  Ins.  Co.,  property.  Amrerican  Cent.  Ins.  Co.  v. 
13  Fed).  Rep.  526  (1882).  The  same  Hettler,  37  Neb.  849  (1893)'.  See  also 
rule  applies  to  an  insurance  company    §  757,  supra. 

chartered  by  congress.     It  must  con-        3  Stockley  v.  Thomas,   89  Md.   S'GS. 
form  to  state  restrictions.     Daly  v.    (1899). 

National,    etc.    Ins.    Co.,    64    Ind.    1        4  As  to  consolidations  of  insurance 
(1878).    For  decisions  under  a  Massa-    companies  in  Englnad  and  the  liabil- 
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There  has  been  a  vast  amount  of  litigation  over  the  powers  of  a 
local  insurance  agent  to  bind  the  company  by  his  acts,  contracts, 
and  representations.  This  subject,  however,  pertains  to  agency  rather 
than  corporation  law.^  A  contract  with  an  insurance  agent  whereby 
he  has  an  interest  in  all  policies  placed  by  him  is  not  an  interference 
with  the  discretion  of  future  boards  of  directors.^ 

An  assignment  of  an  ordinary  life  insurance  policy  as  collateral 
security  is  legal,  but  the  assignee  can  retain  only  the  amount  of 
the  loan  and  interest,  even  though  the  pledge  has  been  modified  or 
merged  into  a  sale.^ 


ity  of  tbe  old  company  and  Its  stock- 
holders on  old  policies,  see  Re  Euro- 
pean Ass.  Soo.,  L.  R.  1  Ch.  D.  307 
(1875);  Harman's  Case,  L.  R.  1  Ch. 
D.  326  (1875);  Cocker's  Case,  L.  R. 
3  Ch.  D.  1  (1876);  Rivington's  Case, 
L.  R.  3  Ch.  D.  10  (1876);  Doman's 
Case,  L.  R.  3  Ch.  D.  21  (1876); 
Wynne's  Case,  L.  R.  8  Ch.  1002 
(1873) ;  Hamilton,  etc.  Ins.  Co.  v. 
Hobart,  68  Mass.  543  (1854);  Smith 
V.  St.  Louis,  etc.  Ins.  Co.,  2  Tenn.  Ch. 
727  (1877);  (Jardner  «.  Hamilton,  etc. 
Ins.  Co.,  33  N.  Y.  421  (1865).  For  the 
substance  of  a  contract  by  which  one 
insurance  company  bought  out  an- 
other insurance  company,  see  Si- 
monson  v.  New  York  City  Ins.  Co., 
141  N.'Y.  12  (1894).  A  consolidation 
may,  under  the  Iowa  statute  render- 
ing directors,  etc.,  liable  for  diversion 
of  funds,  render  them  liable  to  an  old 
policy-holder.  Grayson  v.  Willoughby, 
78  Iowa,  83  (1889).  An  insurance 
company,  which  is  solvent  but  is  do- 
ing a  losing  business  and  unable  to 
continue  without  further  loss,  may 
sell  its  business  to  another  insurance 
company  and  wind  up  its  affairs. 
Raymond  v.  Security,  etc.  Co.,  Ill  N. 
Y.  App.  Div.  191   (1906). 

i  The  president  of  an  insurance 
company  which  has  not  complied  with 
the  law  authorizing  its  organization 
is  liable  to  policy-holders  for  false 
representations  to  them  by  the  insur- 
ance agents  that  the  company  had  so 
complied.  Belding  v.  Floyd,  17  Hun, 
208  (1879).  Acts  of  local  insuran'oe 
agents  appointed  by  a  general  agent 


of  a  foreign  insurance  company  are 
binding  on  the  company,  such  acts 
being  within  the  express  powers  given 
them  'by  the  general  agent  therein  to 
solicit  or  take  insurance.  Kuney  v. 
Amazon  Ins.  Co.,  36  Hun,  66  (1885). 
As  to  insurance  agents,  see  Perkins 
V.  Washington  Ins.  Co.,  4  Cow.  645 
(1825). 

2  Schrimplin  v.  Farmers',  etc.  Ass'n, 
123  Iowa,  102  (1904). 

3  Cammack  v.  Lewis,  15  Wall.  643 
(1872);  Page  r.  Durnstine,  102  U.  S. 
664  (1880);  Warnock  v.  Davis,  104  U. 
S.  775  (1881).  Of.  Tennant  v.  Dudley, 
144  N.  Y.  504  (1895),  rev'g  6S  Hun, 
225.  The  pledgee  of  a  life  insurance 
policy  may  sell  the  same  for  non-pay- 
ment of  the  debt  and  the  purchaser 
takes  full  title.  Gordon  v.  Ware  Nat. 
Bank,  132  Fed.  Rep.  444  (1904). 
Where  a  corporation  sells  all  its  prop- 
erty to  another  corporation,  including 
an  insurance  policy,  without  the  con- 
sent of  the  insurance  company,  the 
policy  is  void,  even  though  the  cor- 
porations had  the  same  stockholders. 
Miles,  etc.  Co.  f.  Erie,  etc.  Co.,  164 
Ind.  181  (1905).  A  pledgor  of  a  life 
insurance  policy  "as  interest  may  ap- 
pear" may  redeem  by  the  payment  of 
the  amount  due,  even  though  the 
pledgee  has  repledged  the  same. 
Bohleber  v.  Waeldin,  69  Hun,  79 
(1893).  In  New  York  a  policy  of  life 
Insurance  may  'be  assigned  to  a  per- 
son who  has  no  interest  in  the  life  of 
the  insured.  Steinback  v.  Diepen- 
brock,  158N.  Y.  24  (1899).  Astotheas- 
signabillty  of  life  insurance  policies. 
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A  statute  against  trusts  and  combinations  does  not  apply  to  a  com- 
bination of  fire  insurance  companies  to  fix  uniform  rates  and  com- 
missions.^ It  is  cause  for  forfeiture  of  the  charter  if  an  insurance 
company  takes  risks  which  it  cannot  pay  if  required/  or  if  it  takes 
"graveyard"  insurance/  or  if  a  mutual  relief  association  is  run  for 
the  benefit  of  its  officers  only,*  or  if  it  insures  in  a  manner  contrary 
to  statute  and  delays  payments  of  losses.^ 

By  statute  forfeiture  may  be  decreed  where  the  court  decides 
that  a  continuance  of  business  by  an  insurance  company  will  be 
hazardous  to  the  community.®  The  underwriters  of  an  unincor- 
porated Lloyds  insurance  association  may  be  liable  personally  on 
its  policies,  even  though  by  the  terms  of  the  policy  each  under- 
writer assumed  only  his  proportionate  part  of  the  loss,  where  that 
provision  is  not  prominently  set  forth.  The  rule  is  that  the  mem- 
bers of  an  association  may  contract  against  personal  liability,  but 
the  notice  to  that  effect  must  be  so  plain  and  fair  that  the  person 
contracting  with  the  association  knew  of  it,  or  it  was  his  own  fault 
that  he  did  not  know  of  it.'^ 


Bee  also  Beach  on  Insurance,  §§  1132- 
1199.  A  pledge  of  policies  of  fire  in- 
surance may  be  made  by  delivery.  In 
re  Little  River,  etc.  Co.,  92  Fed.  Rep. 
585  (1899). 

1  Queen  Ins.  Co.  v.  State,  86  Tex. 
250  (1893),  holding  also  that  the  at- 
torney-general cannot  maintain  an 
injunction   against  a  combination   of 


Auditor,  101  111.  82  (1881).  In  the 
case  of  State  v.  New  Orleans,  etc.  Co., 
26  S.  Rep.  586  (La.  1899),  the  sub- 
scribers to  the  stock  of  a  debenture 
company  paid  ninety-flve  per  cent,  of 
their  subscription  by  borrowing  that 
amount  from  the  company  on  their 
notes,  and  thereupon  full-paid  stock 
was  issued  to  them,  although  the  stat- 


insuranoe  companies  to  fix  rates  and    ute  prohibited  the  issue  of  stock  until 


commissions,  inasmuch  as  insurance 
business  is  not  a  public  or  quasi-pub- 
lic business,  nor  does  it  conoern  a 
staple  of  life. 

2  Ward  V.  Farwell,  97  111.  593 
(1881). 

3  State  V.  Central,  etc.  Assoc,  29 
Ohio  St.  399  (1876),  the  person  re- 
ceiving the  insurance  having  no  in- 
surable interest  in  the  •person  insured. 

4  State  V.  People,  etc.  Assoc,  42  Ohio 
St.  579   (1885). 

5  State  V.  Standard,  etc.  Assoc,  38 
Ohio  St.  281  (1882). 

6  Ward  V.  Farwell,  97  111.  593 
(1881).  The  state  may  force  the  dis- 
solution of  insolvent  insurance  corpo- 
rations or  corporations  whose  continu- 
ance of  business  will  be  dangerous  to 
the  public.     Chicago  Life  Ins.  Co.  v. 


paid  for.  The  state  brought  suit  to 
set  aside  the  charter  and  liquidate  the 
company.  The  court  held  that  under 
the  constitution  of  Louisiana  the  in- 
corporation was  illegal.  The  court 
held  also  that  the  charter  was  illegal, 
in  that  the  debentures  issued  were 
forfeited  if  deferred  payments  were 
not  made,  and  that  they  provided  for 
cancellation  at  fifty  per  cent,  on  the 
amount  paid,  and  that  they  were  re- 
deemable in  numerical  order  in  six 
years,  and  that  it  would  be  impossible 
for  the  company  to  pay  them.  The 
same  conclusion  was  reached  in  State 
V.  Louisiana,  etc.  Co.,  51  La.  Ann. 
1795    (1899). 

7  Imperial,  etc  Co.  v.  Jewett,  169 
N.  Y.  143  (1901).  A  case  is  not  made 
out  against  the  members  of  an  insur- 
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§929.  Plank  roads  and  turnpikes. — A  plank  road  or  turnpike 
company  is  quasi-public  in  its  nature.  It  is  allowed  and  operated 
for  the  accommodation  of  the  public  as  well  as  the  profit  of  the 
stockholders.  Hence  an  execution  cannot  be  levied  upon  it  unless 
the  statute  expressly  allows  such  levy,  inasmuch  as  the  effect  of 
the  levy  may  be  to  break  the  road  into  fragments  or  to  interfere 
with  its  maintenance.-' 

The  legislature  may  authorize  a  turnpike  company  to  take  posses- 
sion of  a  country  road  and  operate  it  as  a  turnpike,  without  paying 
damages  to  adjoining  owners;  the  obligation  of  the  company  to 
keep  the  road  in  repair  being  considered  an  equivalent  for  the  value 
of  the  road  when  turned  over  to  the  company.^  But  a  turnpike 
company  has  no  right  to  appropriate  a  public  highway,  unless  ex- 

anoe  association  by  proving  a  policy    lature   may    authiOrize   a   planlc-road 


Signed  by  the  manager,  there  being  no 
proof  as  to  who  the  members  were, 
even  though  their  names  were  printed 
on  the  back  ot  the  policy.  Scranton 
Traction  Oo.  v.  Schlichter,  202  Pa.  St 
6   (1902). 

1  Ammant  v.  New  Alexandria,  etc. 
Turnp.  Co.,  13  Serg.  &  R.  (Pa.)  210 
(1825).  The  franchise  of  a  turnpike 
cannot  be  sold  under  levy  of  execu- 
tion. State  V.  Turnpike  Co.,  46  Atl. 
Rep.  569  (N.  J.  1900).  After  an  exe- 
cution sale  of  a  franchise,  etc.,  of  a 
gravel-road  corporation,  the  corpora- 
tion may  give  a  deed  of  the  same  to 
the  purchaser.  State  v.  Hare,  121  Ind. 
308   (1889).     See  also  §899,  supra. 

2  Douglass  r.  President,  etc.,  22  Md. 
219  (1864).  The  legislature  may  au- 
thorize a  turnpike  company  to  take 
possession  of  public  roads  and  operate 
them  as  turnpikes.  Chagrin  Falls, 
etc.  Co.  V.  Cane,  2  Ohio  St.  419  (1853). 
The  legislature  may  authorize  the 
turning  of  a  highway  into  a  turnpike 
without  payment  of  compensation  for 
the  land,  payment  for  damages  to  the 
adjacent  land  being  provided  for. 
Wright  V.  Carter,  27  N.  J.  L.  76 
(1858);  aft'd  on  this  point  in  33 
N.  J.  Bq.  277.  IJipon  a  highway  being 
abandoned  by  a  municipality  the  mu- 
nicipality may  authorize  the  use  of 
the  same  for  a  toll-road.  Carter  i: 
Meuli,  122  Cal.  367  (1898).    The  legis- 


company  to  take,  use,  maintain,  and 
charge  tolls  on  a  road  that  up  to  that 
time  was  a  public  road.  Such  change 
may  be  made  without  payment  of 
compensation  to  the  state  or  adjacent 
property  owners.  The  charging  ot 
toll  is  justified  in  exchange  for  the 
relief  from  taxes  to  beep  the  road  in 
repair.  Chagrin  Falls,  etc.  Co.  v. 
Cane,  2  Ohio  St.  419  (1853).  The 
l^islature  may  authorize  a  plank- 
road  company  to  take  public  roads  for 
its  purposes,  upon  paying  compensa- 
tion for  the  public  interest  therein, 
or  agreeing  with  the  supervisor  and 
commissioners  of  highways- upon  the 
aonount  to  be  paid.  Benedict  v.  Goit, 
3  Barb.  459  (1848).  Acceptance  of 
the  charter  is  not  implied  by  accept- 
ing the  benefits  but  performing  none 
of  the  burdens  imposed,  as  where  a 
toll-road  was  established  over  a  high- 
way. Welsh  V.  Plumas  Co.,  94  Cal. 
368  (1892).  Where  a  turnpike  com- 
pany is  allowed,  without  objection,  to 
expend  a  large  amount  of  money  in 
extending  its  road,  under  authority  of 
a  decree  of  court,  the  commonwealth 
is  estopped  to  question  the  regularity 
of  the  proceedings  under  which  such 
authority  was  granted.  Commonwealth 
V.  Bala,  etc.  Turnp.  Co.,  153  Pa.  St. 
47  (1893).  If  there  is  a  dangerous 
declivity  on  the  side  of  a  turnpike  it 
is  the  duty  of  the  company  to  protect 
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pressly  authorized  by  the  legislature  so  to  do.^  Turnpike  roads  are 
public  highways,  and  the  right  to  collect  toll  conies  from  the  state,^ 
The  grant  of  a  turnpike  and  ferry  privilege  does  not  prevent  a  sub- 
sequent grant  for  another  turnpike  and  bridge,  although  the  latter 
destroys  the  value  of  the  former.^  A  turnpike  company,  however, 
whose  charter  provides  against  the  opening  of  any  other  road  so 
near  as  to  injure  or  prejudice  its  interest,  may  enjoin  the  county 
from  opening  such  a  road,  but  the  injunction  should  continue  only 
until  the  county  pays  just  compensation  for  the  injury  done.* 

A  statute  authorizing  a  plank-road  company  to  sell  its  franchise 
and  property  to  any  party  authorizes  a  sale  to  an  individual,  but 
he  takes  a  life  estate  only,  where  the  statute  did  not  authorize  a 
sale  to  him  and  his  heirs.^  A  turnpike  company  may  give  a  mort- 
gage on  its  property.®  The  question  of  whether  the  consent  of  the 
municipal  authorities  is  necessary  to  the  construction  of  a  street 
railway  on  a  turnpike  or  plank-road  turns  upon  the  wording  of  the 
statutes  of  the  state.''     Where  a  considerable  part  of  a  street  rail- 


it  by  a  railing.  Southworth  v. 
Stamping  Ground  Turnp.  Co.,  91  Ky. 
4»5   (1891). 

1  A  turnpike  oomi)aniy  cannot  appro- 
priate for  its  purposes  an  existing 
highway.  GrofE  v.  Bird-in-Hand  Tump. 
Co.,  128  Pa.  St.  621  (1889).  Legisla- 
tive authority  to  construct  a  turnpike 
does  not  authorize  the  company  to 
occupy  a  highway  for  that  purpose. 
Groff  V.  Bird-in-Hand  Tump.  C!o.,  144 
Pa.  St.  150  (1891).  A  toll-road  once 
located  cannot  be  changed.  Snell  v. 
Chicago,  133  111.  413  (1890). 

2  Covington,  etc.  Co.  v.  Sandford, 
164  U.  S.  578,  594  (1896). 

3  Hydes  Ferry  Turnp.  Co.  r.  David- 
son County,  91  Tenn.  291   (1892). 

4  Nashville,  etc.  Co.  v.  Davidson 
County,  61  S.  W.  Rep.  68  (Tenn. 
1901).  Where  a  county  court,  under 
authority  of  a  statute,  grants  an  ex- 
clusive privilege  for  a  turnpike,  the 
turnpike  company  may  enjoin  the 
property  owners  from  opening  a  road 
over  their  lands  which  would  divert 
the  traffic  from  the  turnpike.  Rat- 
cliffe  V.  Pulaski,  etc.  Co.,  69  Ark.  264 
(1901). 

5  Snell  V.  Chicago,  133  111.  413 
(1890);  appeal  dismissed  in  152  U.  S. 


191.  In  quo  warranto  against  a  turn- 
pike company  the  burden  of  proof  is 
on  the  company  to  prove  its  title,  and 
deeds  from  other  companies  without 
seals  and  not  acknowledged  as  cor- 
porate deeds  are  insufficient.  Lyons, 
«tc.  Co.  V.  People,  68  Pac.  Rep.  275 
(Colo.  1902). 

6  Bonds  secured  by  a  mortgage  on 
land  of  a  turnpike  company  are  valid, 
and!  the  mortgage  can  be  foreclosed. 
The  defense  that  the  mortgage  was 
unauthorized  by  statute  is  not  good. 
The  delay  is  fatal.  Browning  v.  Mul- 
lins,  13  S.  "W.  Rep.  427  (Ky.  1890). 
Where  a  mortgage  on  a  plank-road  is 
foreclosed  and  the  property  is  pur- 
chased by  an  individual,  damages  for 
an  accident  occurring  subsequently 
while  he  is  operating  it  cannot  be  re- 
covered from  the  old  company.  Wells- 
borough,  etc.  Co.  V.  Griffin,  57  Pa.  St. 
417   (1868). 

7  A  street  railroad  may  be  con- 
structed on  a  turnpike  with  the  con- 
sent of  the  owners  of  the  latter,  and 
the  consent  of  the  trustees  of  the  road 
district  need  not  bs  obtained,  they 
not  "having  charge"  of  such  turnpike. 
Cincinnati,  etc.  St.  Ry.  v.  Village 
Com'TS,  14  Ohio  St.  523  (1863).    Even 
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way  on  a  turnpike  has  been  completed  the  abutting  property  own- 
ers will  not  be  granted  an  injunction  against  it.'^  A  telephone  com- 
pany, having  the  right  under  the  statutes  of  a  state  to  construct  its 
lines  on  any  of  the  highways  in  the  state,  may  enjoin  a  turnpike 
company  from  interfering  with  the  construction  of  a  telephone  line 
on  such  turnpike,  it  being  shown  that  the  poles  and  wires  as  con- 
structed will  not  interfere  with  the  use  of  the  turnpike  as  a  high- 
way.^ The  stockholders  of  a  turnpike  company  may  enjoin  it  from 
doing  acts  which  are  contrary  to  the  original  charter  and  object  of 
the  company.^ 

A  turnpike  company  cannot  collect  tolls  by  suit  at  law,  unless 
the  statutes  expressly  give  that  remedy.*     It  is  illegal  for  a  person 


though  a  turnpike  comipany  consents, 
a  street  railway  cannot  be  constructed 
on  It,  unless  the  municipal  officers 
consent,  as  required  by  statute.  Steel- 
ton  V.  East  Harrisburg  Pass.  Ry.,  1 
Pa.  DIst.  667  (1892). 

1  Hinnershitz  v.  United  Traction 
Co.,  199  Pa.  St.  3  (1901).  Where  a 
turnpike  company  authorizes  the  con- 
struction of  a  street  railway  on  its 
turnpike,  the  adjoining  owners  can- 
not claim  additional  oompenisation, 
nor  obtain  damages  for  a  change  in 
the  grade,  the  turnpike  company  hav- 
ing power  to  so  change  it.  Peddicord 
V.  Baltimore,  etc.  Ry.,  34  Md.  463 
(1871).  A  turnpike  company  may 
enjoin  a  street  railway  from  carrying 
heavy  freight  on  the  tracks  con- 
structed on  the .  turnpike,  the  agree- 
ment between  the  companies  hav- 
ing expressly  provided  against  such 
freight.  President,  etc.  v.  United,  etc. 
Co.,  93  Md.  138  (1901).  See  §914, 
supra. 

2  People's  Tel.  &  Tel.  Oo.  v.  Berks  & 
Dauphin  T.  etc.  Co.,  23  C.  C.  Rep.  401 
(Com.  Pleas,  Pa.  1900);  afe'd,  199  Pa. 
St.  411  (1901). 

3  Even  though  the  legislature,  after 
a  turnpike  corporation  is  organized, 
authorizes  it  to  issue  stock  in  pay- 
ment for  another  turmpike,  yet  a  dis- 
senting stockholder  may  prevent  the 
purchase  by  showing  that  It  decreases 
the  value  of  his  stock.    Shaw  v.  Camp- 


bell, etc.  Co.,  15  S.  W.  Rep.  245  (Ky. 
1891).  The  consolidation  of  two  turn- 
pike corporations,  even  under  a  stat- 
ute authorizing  it,  may  be  enjoined  by 
a  stockholder.  Botts  v.  Slmpsonville, 
etc.  Turnp.  Co.,  88  Ky.  54  (1888). 
Compare  §  896,  supra,  and  ch.  XXVIII, 
supra.  A  stockholder  in  a  plank-road 
company  may  enjoin  his  company 
from  running  a  stage  line  and  carry- 
ing the  mails.  Wiswall  v.  Greenville, 
etc.  R.  R.,  3  Jones,  Eq.  (N.  C.)  183 
(1857).  See  Crawford  a  Longstreet, 
43  N.  J.  L.  325  (1881),  holding  that 
a  turnpike  company  may  lease  prem- 
ises for  storing  implements  used  in 
repairing  its  road  and  for  sheltering 
its  employees.  A  property  owner  ad- 
joining a  turnpike  cannot  enjoin  an 
assessment  by  the  city  for  pavins  the 
road.  Bagg  r.  Detroit,  5  Mich,  336 
(1858).  Ordinarily  a  plank-road  com- 
pany cannot  guarantee  the  debts  of 
another  plank-road  company.  In  Mad- 
ison, etc.  Oo.  V.  Watertown,  etc.  Co.,  7 
Wis.  59  (1858),  where  a  plank-road 
company  built  and  owned  a  road  over 
a  part  of  another  company's  route 
which  the  latter  had  not  constructed, 
the  former  was  defeated  in  a  suit  for 
repayment  from  the  latter  corpora- 
tion. 

4  Turnpike  C!o.  v.  Brown,  2  Pen.  & 
W.  (Pa.)  462  (1831);  Chestnut  Hill 
Turnp.  Co.  v.  Martin,  12  Pa.  St.  361 
(1849). 
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to  obstruct  a  turnpike,  or  to  use  it  and  refuse  to  pay  toU.-^  The 
question  of  whether  a  turnpike  company  niay  collect  tolls  from 
bicyclists  depends  on  the  wording  of  the  charter  of  the  company.^ 
A  turnpike  charter  cannot  be  amended  by  prohibiting  the  company 
from  charging  tolls  on  bicycles.^  The  legislature  cannot  compel  a 
turnpike  company  to  build  a  bridge  beyond  the  turnpike  as  a  con- 
dition of  continuing  to  exercise  its  franchise.* 

The  right  of  a  turnpike  company  to  maintain,  retain,  and  operate 
its  road  and  collect  toll  is  property  which  cannot  be  taken  from  it, 
except  under  the  power  of  eminent  domain.^  A  turnpike  company 
cannot  be  deprived  of  its  roads  or  its  franchises  by  an  extension  of 
the  limits  of  a  municipal  corporation.  It  may  continue  to  collect 
toll,  even  on  the  part  of  the  road  taken  into  the  city.*  Where  a  city  is 
extended  and  it  takes  possession  of  a  turnpike  it  will  have  to  pay 
damages  therefor,  and  the  damages  will  include  the  right  of  using 


1  An  indietment  will  lie  against  a 
person  obstructing  a  turnpike.  Com- 
monwealth V.  Wilkinson,  33  Mass.  175 
(1S34).  A  bicycle  must  pay  toll  as  a 
two-wheeled  vehicle  on  a  turnpike. 
Geiger  v.  Perkiomen,  etc.  R.  R.,  167 
Pa.  St.  582  (1895).  But  see  String 
V.  Camden,  etc.  Co.,  57  N.  J.  Eq.  227 
(1898). 

2  string  V.  Camden,  etc.  Co.,  57  N.  J. 
Eq.  227  (1898).  See  the  preceding 
note. 

3  Rochester,  etc.  Co.  v.  Phineas  C. 
Joel,  41  N.  Y.  App.  Div.  43   (1899). 

4  state  V.  Lebanon,  etc.  Co.,  61  S.  W. 
Rep.  1096   (Tenn.  1900). 

5  Detroit  v.  Detroit,  etc.  Co.,  43 
Mich.  140  (1880).  The  question  was 
whether  the  legislature  had  power  to 
compel  the  defendant  to  move  its  toll- 
gates  from  within  the  city  limits  after 
they  had  been  lawfully  placed  there 
under  the  provisions  of  its  charter. 
Judge  Cooley  says:  "It  cannot  be 
necessary  at  this  day  to  enter  upon 
a  discussion  in  denial  of  the  right  of 
the  government  to  take  from  either 
individuals  or  corporations  any  prop- 
erty which  they  may  rightfully  have 
acquired.  In  the  most  arbitrary  times 
such  an  act  was  recognized  as  pure 
tyranny,  and  it  has  been  forbidden  in 
England  ever  since  Magna  Charta, 
and  in  this  country  always.     It   Is 


immaterial  in  what  way  the  property 
was  lawfully  acquired,  whether  by 
labor  in  the  ordinary  avocations  of 
life,  by  gift  or  by  descent,  or  by  mak- 
ing a  profitable  use  of  a  franchise 
granted  by  the  state;  it  is  enough 
that  it  has  become  private  property, 
and  it  is,  thus  protected  by  the  'law 
of  the  land.'  "  A  statute  ordering  the 
removal  of  toll-gates  altogether  is  un- 
constitutional where  the  right  to  take 
tolls  was  granted.  Attorney-General 
I'.  Germantown,  etc.  Road,  55  Pa.  St 
466  (1866).  The  legislature  cannot 
compel  a  turnpike  company  to  re- 
move its  road  to  the  outskirts  of  a 
town  which  has  grown  up  since  the 
road  was  construoted.  Turnpike  Co. 
V.  Davidson  County,  3  Tenn.  Ch.  396 
(1877)'.  An  amendment  giving  mail 
coaches  the  right  to  take  toll  is  not 
revocable.  Derby  Tump.  Co.  v.  Parks, 
10  Conn.  522  (1835).  The  legislature 
may  amend  a  turnpike  charter  so  that 
it  can  charge  only  a  proportionate 
part  for  the  distance  between  gates 
where  the  whole  distance  is  not  trav- 
eled. Maysvllle  Turnp.  Co.  v.  How, 
14  B.  Mon.   (Ky.)    426   (1854). 

6  Fort  Wayne,  etc.  Co.  v.  Maumee 
Ave.  etc.  Co.,  132  Ind.  880  (1892); 
Savannah  v.  Vernon  Shell  Road  Co., 
88  Ga.  342  (1892). 
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and  enjoying.^  The  legislature  may  reduce  the  rates  of  a  turnpike 
company.^    A  turnpike  company  may  of  course  be  taxed.^ 

Under  the  power  of  eminent  domain  the  property  of  a  turnpike 
company  may  be  taken  for  another  public  or  quasi-public  use.* 

A  public  road  may  be  opened  alongside  of  a  toll  plank-road.*  A 
turnpike  company  may  substitute  gravel  for  plank.®  Upon  the  ter- 
mination of  the  period  for  which  a  turnpike  company  is  authorized 
to  collect  tolls  the  highway  becomes  free,  and  the  stockholders  no 
longer  have  any  interest  therein.''    A  turnpike  is  not  a  private  road 


1  City  of  Belleville  v.  St.  Clair,  etc. 
Co.,  84  N.  E.  Rep.  1049   (111.  1908). 

2  Winchester,  etc.  Co.  v.  Croxton,  98 
Ky.  739  (1896),  a  case  where  the 
legislature  reserved  the  right  to  re- 
duce the  charges  whenever  the  profits 
exceeded  twelve  per  cent,  on  the  cap- 
ital expended.  In  Covington,  etc.  Co. 
V.  Sandford,  20  S.  W,  Rep.  1031  (Ky. 
1893),  It  was  held  that  the  courts 
would  not  consider  the  question  of 
whether  a  reduction  of  turnpike  tolls 
by  the  legislature  was  reasonable  or 
not.    Gf.  §  902,  supra. 

3  As  to  the  taxation  of  a  turnpike 
company,  which  does  not  own  the  fee 
of  its  turnpike,  see  People  v.  Selkirk, 
180  N.  Y.  401   (1905). 

4  Armington  v.  Barnet,  15  Vt.  745 
(1843),  where  the  franchises  of  a 
turnpike  were  taken  for  a  public  high- 
way; White  River  Tump.  Co.  v.  Ver- 
mont Cent.  R.  R.,  21  Vt.  590  (1849), 
holding  that  a  railroad  may  take  a 
turnpike,  unless  the  latter's  charter 
gave  it  an  exclusive  right.  Boston, 
etc.  R.  R.  V.  Salem,  etc.  R.  R.,  68 
Mass.  1  (1854);  Central  Bridge  Co. 
V.  Lowell,  70  Mass.  474  (1855);  Bos- 
ton Water-power  Co.  v.  Boston,  etc.  R. 
R.,  40  Mass.  360  (1839);  Enfield  Toll 
B.  Co.  V.  Hartford,  etc.  R.  R.,  17  Conn. 
454  (1846).  Under  the  power  of  em- 
inent domain  one  turnpike  may  be 
laid  out  partly  over  the  route  of  an- 
other. Backus  V.  Lebanon,  11  N.  H. 
19  (1840).  A  town  may  condemn  for 
a  highway  a  turnpike  and  such  part 
of  an  interstate  bridge  as  is  in  the 
state.  Crosby  v.  Hanover,  36  N.  H. 
404  (1858). 


5  Auburn,  etc.  Co.  v.  Douglass,  9  N. 
Y.  444,  453  (1854),  citing  cases  herein, 
and'  saying  that  the  cases  of  Croton 
Turnp.  Co.  v.  Ryder,  1  Johns.  Ch.  611 
(1815),  and  Newburgh,  etc.  Tump. 
Co.  V.  Miller,  5  Johns.  Ch.  101  (1821), 
are  overruled,  and  that  the  case  of 
Enfield  Toll  B.  C5o.  v.  Connecticut 
River  Co.,  7  Conn.  28,  48  (1828),  al- 
though correct  in  refusing  an  injunc- 
tion against  a  competing  concern,  yet 
is  incorrect  in  its  dicta  approving  of 
the  preceding  cases.  A  mere  legisla- 
tive grant  to  a  company  to  mine  cer- 
tain stone,  paying  the  state  a  royalty, 
does  not  prevent  the  legislature  grant- 
ing sdmilar  rights  to  another  com- 
pany, there  being  no  exclusive  express 
grant.  Bradley  v.  South,  etc.  Co.,  1 
Hughes,  72  (1877);  s.  c,  3  Fed.  Gas. 
1165.  So  also  of  a  toll-bridge.  Shorter 
V.  Smith,  9  6a.  517  (1851). 

6  Erin  Township  v.  Detroit,  etc.  Co., 
115  Mich.  465  (1898). 

7  McMuUin  v.  Leitch,  83  Cal.  239 
(1890).  Where  the  statute  authorizes 
an  existing  turnpike  company  to  take 
possession  of  and  exact  a  toll  on  a 
bridge  which  connects  with  the  toll- 
road,  the  right  to  exact  this  extra 
toll  expires  with  the  dissolution  of 
the  company.  Turnpike  Ca  v.  Illi- 
nois, 96  U.  S.  63  (1877).  A  toll-gate 
company  cannot,  upon  the  expiration 
of  its  charter,  transfer  its  road  to 
another  company,  because  the  road 
becomes  a  free  public  road  on  the 
termination  of  its  charter,  even 
though  it  has  acquired  the  fee  of  a 
part  of  the  road,  inasmuch  as  it  had 
no  power  to  acquire  the  fee.    State 
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and  cannot  be  closed  by  the  stockbolders  against  public  use,  and 
the  forfeiture  of  the  charter  does  not  destroy  the  character  of  the 
road  as  a  public  highway.^  The  charter  of  a  turnpike  company 
may  be  forfeited  by  the  state  for  misuser  or  non-user.^     The  legia- 


V.  Scott  Ck>unty,  etc.  Co.,  105  S.  W. 
Rep.  752  (Mo.  1907).  Such  is  the 
rule,  even  though  the  charter  granted 
power  to  acquire  the  fee.  State  v. 
Cape,  etc.  Co.,  105  S.  W.  Rep.  761 
(Mo.  1907).  Upon  the  forfeiture  of 
a  turnpike  company's  charter,  and  its 
abandonment  of  its  road,  the  road 
becomes  a  public  highway.  Pontiac 
Township  v.  Cobb,  104  Mich.  395 
(1895).  A  toll-road  grant  can  be 
given  only  by  the  legislature  and 
ceases  upon  the  expiration  of  the 
grant.  The  road  reverts  to  the  state 
upon  such  termination,  even  though 
another  corporation  has  purchased  the 
rights  of  the  original  grantee.  Vir- 
ginia, etc.  Oo.  V.  People,  22  Colo.  429 
(1896).  On  the  expiration  of  the 
charter  of  a  turnpike  company  the 
turnpike  becomes  a  public  highway. 
State  V.  Hannibal,  etc.  Co.,  138  Mo. 
332  (1897)w  On  the  expiration  of  the 
charter  of  a  toll-road  company  the 
road  becomes  a  public  highway.  State 
V.  Louisiana,  etc.  Co.,  116  Mo.  App. 
175  (1906).  The  legislature  may  pro- 
vide that  upon  the  discontinuance  of 
the  turnpike  the  adjoining  owners 
shall  not  have  new  damages,  by  rea- 
son of  the  public  road,  to  the  same 
amount  as  though  the  public  road 
were  being  laid  out  for  the  first  time. 
Murray  v.  Berkshire  County,  53  Mass. 
455  (1847).  The  legislature  may  pro- 
vide that  a  plank-road  become  a  pub- 
lic road  upon  its  abandonment  for 
sixty  days  by  the  company.  State  v. 
Duff,  80  Wis.  13  (1891).  A  plank- 
road  corporation  selling  its  franchises 
and  property  under  an  express  act  of 
the  legislature  becomes  thereby  dis- 
solved. Snell  V.  Chicago,  133  111.  413 
(1890).  If  the  charter  of  a  turnpike 
company  is  forfeited  the  road  becomes 
a  public   highway.     Pittsburgh,   etc. 


R.  R.  V.  Commonwealth,  29  Alb.  L.  J. 
237    (1884). 

1  Northern  Central  Ry.  v.  Common- 
wealth, 90  Pa.  St  300  (1879);  Pitts- 
burgh, etc.  R.  R.  V.  Commonwealth, 
104  Pa.  St.  583  (1883).  Upon  a  turn- 
pike company  ceasing  to  operate,  an 
abutting  property  owner  may  reclaim 
his  land.  Cynthiana,  etc.  OO'.  v.  Hutch- 
inson, 60  S.  "W.  Rep.  378  (Ky.  1901). 

2  A  failure  to  complete  a  toll-road 
as  called  for  by  the  ch'artei*is  good 
cause  for  forfeiture.  Snell  v.  Chicago, 
133  111.  413  (1890).  So  also  where  a 
turnpike  company  allows  its  road  to 
be  out  of  repair.  Washington,  etc. 
Tump.  Co.  v.  State,  19  Md.  239  (1862). 
A  statute  giving  to  a  court  the  power 
to  forfeit  the  franchises  of  turnpike 
iroada  for  being  out  of  repair  for  the 
preceding  six  months,  without  having 
a  jury  pass  upon  the  question  and 
without  appeal,  is  unconstitutional. 
Salt  Creek,  etc.  Co.  v.  Parks,  50  Ohio 
St.  568  (1893).  In  quo  warranto  pro- 
ceedings against  a  turnpike  company, 
the  latter  has  the  burden  of  proof  to 
show  by  what  authority  it  is  exercis- 
ing its  privileges.  People  v.  Volcano, 
etc.  Co.,  100  Cal.  87  (1893).  For  fail- 
ure to  keep  a  part  of  its  road  in  re- 
pair, or  to  rebuild  a  burnt  bridge,  or 
for  abandoning  a  part  of  its  road,  a 
plank-road  company's  charter  may  be 
forfeited.  People  v.  Plainfield,  etc. 
Oo.i  105  Mich.  9  (1895).  In  an  action 
to  enjoin  the  collection  of  tolls,  the 
court  will  not  adjudge  the  charter  of 
a  turnpike  company  to  be  forfeited, 
even  though  it  has  been  indicted  and 
convicted  of  not  keeping  its  road  in 
repair.  Kennedy  v.  Crum,  26  S.  W. 
Rep.  190  (Ky.  1894).  It  is  no  de- 
fense to  a  suit  for  forfeiture  against 
a  turnpike  company  that  the  state  has 
authorized  a  competing  line.     Turn- 
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lature  may  authorize  county  commissioners  to  institute  proceedings 
to  fo"rfeit  the  charters  of  plank-road  companies  which  do  not  keep 
their  plank-roads  in  repair.^  It  is  constitutional  for  a  state  to  pass 
a  statute  that  the  courts  may  forbid  any  turnpike  company  from 
collecting  tolls  while  its  turnpike  is  not  in  the  condition  required 
by  its  charter.^  A  highway  commissioner  cannot  be  authorizai  by 
statute  to  stop  a  toll-road  company  from  collecting  tolls  until  it  re- 
pairs its  road,  because  that  is  a  judicial  function.*  A  provision  in 
a  turnpike  charter  requiring  the  middle  part  of  the  turnpike  to  be  kept 
in  a  certain  condition  is  for  the  benefit  of  travelers  and  not  adjoining 
property  owners.*  Where  a  gravel-road  company  has  not  compHed 
with  the  conditions  of  its  grant,  the  county  may  bring  suit  for  a 
rescission  of  the  contract.^ 

§  930.  TelephoTie  companies. — A  telephone  company  is  very  sim- 
ilar in*all  its  rights,  powers,  and  duties  to  a  telegraph  company. 
It  must  furhish  equal  facilities  to  all.®     Mandamus  does  not  lie, 


pike  Co.  ».  State,  3  Wall.  210  (1865). 
If  a  turnpike  company  is  incorporated 
to  purchase  turnpikes,  a  purpose  not 
authorized  by  the  statute,  a  suit  for 
forfeiture  lies.  State  v.  Beck,  SI  Ind. 
501  (1892).  In  general,  see  People  v. 
De  Grauw,  133  N.  Y.  254  (1892).  The 
charter  of  a  plank-rpad  company  for 
failure  to  keep  the  road  in  repair  was 
forfeited  in  the  case  of  People  v.  De- 
troit, etc.  Co.,  90  N.  W.  Rep.  687 
(Mich.  1902).  In  a  suit  in  equity  by 
a  toll-road  company  to  enjoin  the  mu- 
nicipality from  interfering  with  the 
erection  of  its  gates  and  fence,  its 
franchise  cannot  be  declared  forfeited. 
Bridge  Street,  etc.  Co.  v.  Hogadone, 
114  N.  W.  Rep.  917    (Mich.  1908). 

1  Davis  V.  Vernon,  etc.  Co.,  103  Ga. 
491  (1898). 

2  Back  River,  etc.  Co.  v.  Romberg, 
54  Atl.  Rep.  82   (Md.  1903). 

3  Bridge  Street,  etc.  Co.  v.  Hoga- 
done, 114  N.  W.  Rep.  917  (Mich. 
1908). 

4  Kaufman  v.  Bergen  Turnpike  Co., 
71  N.  J.  L.  33   (1904). 

5  Daviess  County  v.  Gravel-Road 
Co.,  63  S.  W.  Rep.  752  (Ky.  1901). 

6  State  V.  Delaware,  etc.  Co.,  47  Fed. 
Rep.  633  (1891).  A  telephone  com- 
pany whose  underground  conduits  are 


full  cannot  be  required  by  an  appli- 
cant for  a  telephone  to  put  down  a 
new  conduit  to  furnish  him  a  tele- 
phone where  such  a  requirement 
would  be  unreasonable  and  the  appli- 
cant can  soon  be  accommodated  in 
another  way.  Cumberland  T.  &  T.  Oo. 
V.  Kelly,  160  Fed.  Rep.  316  (1908). 
Persons  constructing  a  private  tele- 
phone need  not  obtain  a  franchise, 
Cumberland,  etc.  Tel.  Co.  v.  Cart- 
wright  Creek  Tel.  Co.,  108  S.  W.  Rep. 
875  (Ky.  1908).  Mandamus  will  issue 
to  compel  a  telephone  company  to 
give  equal  privileges  in  the  matter  of 
connection  to  all  telegraph  companies, 
although  the  license  under  which  the 
telephone  company  operates  its  patent 
reserves  the  right  of  discrimination. 
State  V.  Bell  Telephone  Co.,  23  Fed. 
Rep.  539  (18815);  State  v.  Bell  Tele- 
phone Co.,  36  Ohio  St.  296  (1880); 
Chesapeake,  etc.  Tel.  Co.  v.  Baltimore, 
etc.  Tel.  Co.,  66  Md.  399  (1877);  Bell 
Telephone  Co.  t\  Commonwealth,  3 
Cent.  Rep.  907  (Pa.  1886);  s.  c,  35 
Alb.  L.  J.  4.  Contra,  American  Rapid 
Teleg.  Co.  v.  Connecticut  Teleph.  Co., 
49  Conn.  352  (1881);  American  Union 
Tel.  Co.  V.  Bell  Telephone  Co.,  10 
Cent.  L.  J.  438  (1880);  s.  c,  11  Cent 
L.  J.  359;  22  Alb.  h-  J,  363;  State  v. 
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however,  at  the  instance  of  one  telephone  company  to  compel  an- 
other telephone  company  to  transmit  the  former's  messages.^  Where 
the  franchise  of  a  telephone  company  requires  it  to  connect  with  con- 
necting lines,  it  cannot  refuse  to  connect  with  a  private  line  on  the 
ground  that  the  former  was  willing  to  construct  that  line.^  Even 
though  a  railroad  company  has  allowed  one  telephone  company  to 
place  its  instruments  in  the  railroad  depots  for  the  transaction  of 
business,  yet  a  competing  telephone  company  is  not  entitled  to  a 
mandamus  compelling  the  railroad  to  allow  it  also  to  install  its  in- 
struments in  such  depots.*     The  right  to  erect  poles  in  the  high- 


Nebraska  Telephone  Co.,  17  Neb.  126 
(1885).  They  are  under  obligation  to 
the  public  at  common  law.  Louisville 
Transfer  Co.  v..  American  Dist.  Tele- 
phone Co.,  1  Ky.  L.  J.  144;  s.  c,  24 
Alb.  L.  J.  283  (1881);  State  v.  Bell 
Telephone  Co.,  36  Ohio  St.  296  (1880). 
A  telegraph  company  may  require 
telephone  companies  to  receive  dis- 
patches from  or  for  telegraph  com- 
panies. State  V.  Telephone  Co.,  36 
Ohio  St.  296  (1880).  A  telephone 
company  may  be  held  liable  In  dam- 
ages for  refusal  to  put  in  a  telephone, 
and  it  cannot  require  a  customer  to 
agree  not  to  use  another  telephone 
system.  Gwynn  v.  Citizens',  etc.  Co., 
69  S.  C.  434  (1904).  A  telephone  com- 
pany may  refuse  to  Install  a  telephone 
unless  the  tenant  gives  a  written  as- 
surance that  he  will  not  use  it  for 
illegal  purposes.  Matter  of  Cullen  v. 
New  York  Tel.  Co.,  106  N.  Y.  App. 
Div.  250  (1905).  Mandamus  does  not 
lie  to  compel  a  telephone  company  to 
put  In  a  telephone  at  less  than  the 
usual  rates.  The  question  of  the  rea- 
sonableness of  the  rates  cannot  be 
raised  in  that  manner.  Nebraska  Tel. 
Co.  V.  State,  55  Neb.  627  (1898).  Man- 
damus lies  to  compel  a  telephone  com- 
pany to  place  a  telephone  in  a  resi- 
dence. State  V.  Citizens'  Tel.  Co.,  91 
S.  C.  83  (1901).  The  rule  of  a  tele- 
phone company  that  service  will  be 
stopped  unless  bills  are  paid  is  legal. 
Rushville,  etc.  Co.  v.  Irvin,  59  N.  E. 
Rep.  327  (Ind.  1901).  Mandamus  lies 
to  oomi)eI  a  telephone  company  to 
furnish  service  where  it  has  taken  out 


the  instrument  on  the  ground  that  a 
former  bill  has  not  been  paid,  the  cus- 
tomer claiming  that  nothing  is  due 
and  there  is  reasonable  doubt  in  re- 
gard thereto.  State  v.  Kinloch  Tel. 
Co.,  67  S.  W.  Rep.  684  (Mo,  1902). 
Where  the  city  grant  to  a  telephone 
company  provides  that  any  purchaser 
of  the  property  of  the  latter  shall  be 
bound  by  the  terms  of  the  grant,  and 
another  telephone  company  makes 
such  purchase  and  thereafter  gives 
the  subscribers  to  the  former  access 
to  its  own  subscribers,  it  is  bound  to 
continue  to  do  so.  Mahan  v.  Michi- 
gan Tel.  Co.,  93  N.  W.  Rep.  629  (Mich. 
(1903).  For  an  article  on  mandamus 
to  compel  corporations  to  perform 
their  duties,  see  45  Cent.  L.  J.  278. 
See  also  §  939,  infra. 

1  People  V.  Central  N.  Y.  Tel.  etc. 
Co.,  41  N.  Y.  App.  Div.  17  (1899). 
Under  the  Montana  statutes  a  local 
telephone  company  may  compel  a  long- 
distance telephone  company  to  accept 
the  former's  messages.  Billings,  etc. 
Co.  V.  Rocky  Mountain,  etc.  Co.,  155 
Fed.  Rep.  207  (1907).  A  suit  of  a 
telephone  company  to  compel  another 
telephone  company  to  transmit  the 
messages  of  the  former  failed  in 
Rural,  etc.  Tel.  Co.  v.  Kentucky,  etc. 
Tel.  Co.,  107  S.  "W.  Rep.  787  (Ky. 
1908). 

2  Cumberland,  etc.  Tel.  Co.  v.  Cart- 
wright,  etc.  Tel.  Co.,  108  S.  W.  Rep. 
875    (Ky.  1908). 

3  Idaho,  etc.  Co.  v.  Oregon,  etc.  R. 
R.,  67  Pac.  Rep.  318  (Idaho,  1901). 
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way  is  very  similar  to  the  right  of  telegraph  companies,^  as  is  also 
the  question  of  the  relations  of  the  company  towards  the  city  in 
which  it  constructs  its  lines.^  A  city  has  power  to  grant  the  right 
to  a  telephone  company  to  erect  poles  and  wires  in  the  street  and 
transact  business.*  A  taxpayer's  suit  to  prevent  the  municipality 
from  granting  a  franchise  to  a  telephone  company  on  the  ground  that 
a  better  contract  may  be  made  with  a  competing  company  is  not 
easily  sustained.*  A  telephone  line  in  Maine  is  personal  property 
and  may  be  sold  under  levy  of  execution,  inasmuch  as  the  municipal 
authorities  may  compel  a  change  in  the  location  at  any  time.^  A 
statute  relative  to  telegraphs  is  usually  held  to  be  applicable  to  tele- 
phones.® The  Post  Koad  Act  of  congress,  however,  although  applica- 
ble to  telegraphs,  is  not  applicable  to  telephone  companies.'' 

Where  the  state  statutes  give  to  telephone  companies  the  right 
to  erect  their  lines  on  the  highways,  it  is  unnecessary  for  a  tele- 
phone company  to  have  a  grant  from  a  city  in  order  to  so  construct 


1  See  §  933,  infra. 

2  See  §  935,  infra. 

3  City  of  Plattsmouth  v.  Nebraska 
Tel.  Co.,  114  N.  W.  Rep.  588  (Neb. 
1908). 

4  Barhite  v.  Home,  etc.  Co.,  50  N.  Y. 
App.  Div.  25  (1900).  A  grant  by  the 
city  to  a  telephone  company  cannot 
be  set  aside  by  a  taxpayer  on  the 
ground  of  fraud  or  irregularities. 
Such  a  suit  must  be  by  the  state. 
Clark  V.  Interstate,  etc.  Co.,  101  N.  W. 
Rep.  977  (Neb.  1904).  See  also  §  913, 
supra. 

sReadfield,  etc.  Co.  v.  Cyr,  95  Me. 
287   (1901). 

6  Eels  V.  American  Tel.  etc.  Co.,  143 
N.  Y.  133  (1894).  A  telephone  com- 
pany m'a.Y  be  organized  under  the  tele- 
graph-company statute,  and  may  con- 
demn a  right  of  way  thereunder.  State 
V.  Central  N.  J.  Tel.  Co.,  53  N.  J.  L. 
341  (1891) ;  "Wisconsin  Tel.  Co.  v. 
Oshkosh,  62  Wis.  32  (1884);  Cumber- 
land Tel.  etc.  Co.  v.  United  Elec.  Co.,' 
42  Fed.  Rep.  273  (1890);  Attorney- 
General  V.  Edison  Tel.  Co.,  L.  R.  6 
Q.  B.  D.  244  (1880);  Hudson  River 
Tel.  Co.  V.  Watervliet,  etc.  Ry.,  135 
N.  Y.  393  (1892).  A  telephone  com- 
pany is  a  telegraph  company  within 
the    meaning    of    the    condemnation 


statute.  Northwestern,  etc.  Co.  r.  Chi- 
cago, etc.  Ry.,  76  Minn.  334  (1899). 
Where  the  statutes  authorize  a  tele- 
raph  company  to  occupy  the  streets 
in  the  city  such  statute  applies  also 
to  telephone  companies.  City  of 
Wichita  v.  Missouri,  etc.  Co.,  70  Kan. 
441  (1904).  A  corporation  organized 
to  erect  and  operate  a  telegraph  line 
has  no  power  to  erect  a  telephone 
line,  even  if  it  intended  incidentally 
to  do  a  telegraph  business.  Home 
Tel.  Co.  V.  Mayor,  etc.,  101  S.  W.  Hep. 
770  (Tenn.  1907).  A  statute  author- 
izing condemnation  for  right  ot  way 
on  highways  by  telegraph  companies 
applies  also  to  telephone  companies. 
San  Antonio,  etc.  Ry.  v.  Southwestern, 
etc.  Co.,  93  Tex.  313  (190O).  A  statute 
authorizing  condemnation  by  tele- 
graph companies  is  applicaible  to  tele- 
phone companies;  and  where  the  con- 
demnation is  for  a  right  of  way  on  a 
railroad  right  of  way,  the  measure  of 
damage  is  the  extent  to  which  the  use 
of  the  land  by  the  railroad  has  been 
impaired.  San  Antonio,  etc.  Ry.  t'- 
Southwestern  Tel.  etc.  Co.,  56  S.  W. 
Rep.  201  (Tex.  1900).  See  also  §934, 
infra. 

1  Richmond  r.   Southern  Bell  T.  & 
T.  Co.,  174  TJ.  S.  761  (1899). 
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its  lines,  there  being  nothing  in  the  statute  requiring  such  grant.  A 
city  may  regulate  the  construbtion,  but  cannot  prevent  it.-'  Where 
a  city  refuses  to  designate  the  location  of  poles  for  a  telephone  com- 
pany, as  prescribed  by  statute,  and  requires  the  wires  to  be  laid  in 
underground  conduits,  mandamus  lies  to  compel  it  to  designate  the 
location  of  the  poles,  and  a  general  statute  applicable  to  telephone 
companies  to  that  effect  applies  to  foreign  as  well  as  domestic  tele- 
phone companies.^  Where  by  statute  the  highway  commissioners  on 
application  are  to  designate  the  location  of  telephone  poles,  but  they 
fail  to  do  so,  the  telephone  company,  in  placing  its  poles  without  such 
location  does  so  at  its  peril  and  must  not  interfere  with  the  use  of  the 
highway  to  the  public  or  else  it  will  suffer  the  statutory  penalty  for 
obstructing  the  highway.*  Where  a  statute  authorizes  telephone  com- 
panies to  construct  their  lines  in  streets  and  highways,  a  city  cannot 
attach,  as  conditions  to  its  consent,  a  provision  thW  it  shall  have  the 
power  to  regulate  rates,  and  purchase  the  property  at  an  appraised 
value  and  string  the  wires  on  poles  free  of  charge,  and  forfeit  the 
property  to  the  city  in  case  the  line  is  not  operated.  Such  conditions 
are  not  proper  police  regulations.*     Where,  however,  a  city  by  its 

1  Michigan,  etc.  Co.  v.  City  of  Ben-  give^  that  right,  inasmuch  as  the  only 
ton  Harbor,  121'  Mich.  512  (1899). 
Under  a  statute  which  gives  to  tele- 
phone companies  the  right  to  erect 
their  lines  on  the  highways  no  con- 
sent from  the  municipalities  is  re- 
quired. Abbott  V.  City  of  Duluth,  104 
Fed.  Rep.  833  (1900).  Power  to  "li- 
cense, tax,  and  regulate"  telephone 
companies  gives  power  to  the  city  to 
authorize  them  to  erect  jwles.  Hersh- 
field  V.  Rocky,  etc.  Co.,  12  Mont.  102 
(1892).  Where  a  foreign  telephone 
company  by  inadvertence  does  not  file 
an  abstract  of  its  charter  in  each  of 
the  counties  in  which  it  does  business, 
as  required  by  statute,  it'  will  not  be 
ousted  from  doing  business  at  the  in- 
stance of  the  state,  inasmuch  as  the 
statutes  do  not  make  such  omission 
a  cause  of  forfeiture.  State  v.  Cum- 
berland,    etc.     Co.,    114     Tenn.     194 

(1905).     See  also   §913,  supra,   and 
§  935,  infra. 

2  State  V.  Mayor,  etc.,  30  Mont.  338 
(1904),  holding  also  tjjat  mandamus 
will  not  lie  to  compel  a  city  to  desig- 
nate streets  on  which  a  telephone  line 
may   be    erected    where    the    statute 


duty  of  the  city  is  to  designate  in 
what  part  of  the  street  the  poles  shall 
be  placed. 

3  Interstate,  etc.  Co.  v.  Town  of 
Towanda,  221  111.  299  (1906).  Even 
though  a  domestic  telephone  company 
has  erected  its  lines  on  the  streets  of 
the  city  without  the  consent  of  the 
city,  as  required  by  statute,  and  even 
though  it  has  leased  the  same  to  a 
foreign  telegraph  company,  which  has 
no  right  to  use  the  streets  for  that 
purpose,  yet  where  the  poles  have 
been  in  the  streets  for  twenty-one 
years  without  objection,  and  have  cost 
a  large  amount  of  money,  and  various 
ordinances  have  been  passed  in  re- 
gard to  them  and  license  fees  col- 
lected, a  bill  in  equity  by  the  city  to 
remove  the  poles  will  be  denied.  City 
of  Bradford  v.  New  York,  etc.  Co.,  206, 
Pa.  St.  582   (1903). 

4  State  V.  City  of  Sheboygan,  111 
Wis.  23  (1901).  Where  a  statute  has 
granted  to  telephone  companies  the 
right  to  use  the  streets  the  consent  of 
the  municipality  is  not  necessary.  The 
municipality,     notwithstanding     this, 
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charter  has  power  to  prevent  the  erection  of  telephone  poles  and  wires, 
it  may  grant  permission  on  condition  that  the  telephone  company 
pays  a  certain  percentage  of  its  gross  receipts  to  the  city,  although 
the  rule  would  be  different  if  the  city  had  merely  power  to  regulate 
the  construction.^  Even  though  by  statute  a  telephone  company  has 
the  right  to  erect  its  poles,  yet  if  a  city  gives  it  the  right  to  construct 
underground  conduits  in  parks  and  other  places  not  on  the  public 
streets,  this  is  sufficient  to  sustain  a  contract  between  the  city  and  the 
company  regulating  the  telephone  prices.*  Where  a  telephone  com- 
pany has  a  right  by  statute  to  construct  its  lines  on  the  highways, 
subject  to  agreement  with  the  municipality  as  to  the  mode  of  use,  the 
municipality  cannot  exact  pay  therefor,  excepting  what  is  necessary 
to  restore  the  streets  to  the  former  state  of  usefulness,  and  the  mu- 
nicipality cannot  require  free  telephone  service  nor  require  an  agree- 
ment as  to  telephone  rates  to  be  charged  to  the  public.  Even  though 
the  telephone  company  has  agreed  thereto,  it  cannot  be  required  by 
mandatory  injunction  to  carry  out  such  agreement,  and  especially 
is    a    citizen    without    remedy    in    such    a    case.^      Although   the 


may  impose  reasonable  regulations, 
but  it  cannot  compel  one  telephone 
company  to  place  its  wires  under- 
ground while  it  allows  another  one 
to  go  overhead.  Village  of  Carthage 
V.  Central,  etc.  Co.,  48  N.  Y.  Misc.  Rep. 
423  (1905) ;  aff'd,  185  N.  Y.  448,  rev'g 
110  App.  Div.  625.  A  city  may  pre- 
scribe that  telephone  poles  shall  not 
be  constructed  except  as  located  by 
the  city  authorities.  City  of  New 
Castle  V.  Central,  etc.  Co.,  207  Pa. 
St.  371    (1904). 

1  City  of  Jamestown  v.  Home  Tele- 
phone Co.,  125  N.  Y.  App.  Div.  1 
(1908). 

2  Rochester,  etc.  Co.  v.  Ross,  125 
N.  Y.  App.  Div.  76   (1908). 

3  Farmer,  etc.  v.  Columbiana,  etc. 
Co.,  72  Ohio  St.  526  (1905).  A  con- 
dition, in  an  ordinance  from  a  munic- 
ipality to  a  telephone  company,  fix- 
ing the  rates  to  be  charged  to  the  pub- 
lic, is  not  binding  on  the  telephone 
company,  even  though  it  has  pro- 
ceeded under  the  ordinance,  where 
the  city  has  merely  a  statutory  right 
to  regulate  the  poles  and  wires.  Such 
a  power  cannot  be  used  to  force  a 
contract  for  the  benefit  of  the  city  or 


its  citizens.  Wright  v.  Glen  T.  Co., 
112  N.  Y.  App.  Div.  745  (1906),  the 
court  approving  the  decision  in  Parm- 
er V.  Telephone  Co.,  72  Ohio  St.  526. 
A  telephone  company  is  not  obliged 
to  pay  a  municipality  for  constructing 
its  lines  on  the  highways  in  such 
municipality.  State,  etc.  Co.  v.  Elli- 
son, 121  N.  Y.  App.  Div.  499  (1907). 
Under  a  statutory  power  to  regulate 
the  use  of  the  streets  for  telephone 
wires  and  poles,  a  municipality  may 
impose  a  condition  as  to  the  rates  to 
be  charged,  and  if  the  company  ac- 
cepts such  a  condition  it  cannot  after- 
wards deny  its  validity.  Several 
users  of  telephones  may  join  in  a  suit 
to  prevent  higher  rates.  Charles 
Simons,  etc.  Co.  v.  Maryland,  etc.  Co., 
99  Md.  141  (1904).  Where  a  city 
grant  to  a  telephone  company  con- 
tains many  provisions  about  rates, 
etc.,  which  the  city  has  no  power  to 
regulate  or  contract  in  rega'-d  to,  the 
state  by  an  action  may  oust  the  tele- 
phone company  from  exercising  such 
a  franchise.  State  v.  Milwaukee,  etc. 
Co.,  114  N.  W.  Rep.  108  (Wis.  1907). 
Even  though  the  property  owner  does 
not  sustain  an  injunction  suit  against 
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statute  gives  the  courts  power  to  direct  in  what  mode  a  telephone  com- 
pany shall  construct  its  lines  in  municipalities,  the  court  cannot 
impose  a  condition  as  to  the  rates.^  And  though  a  telephone  com- 
pany in  installing  its  plant  agreed  with  the  city  to  charge  only  a 
certain  price,  yet  if  that  price  turns  out  to  be  ruinous  the  court  will 
not  at  the  instance  of  a  user  of  a  telephone  enjoin  the  company  from 
charging  a  higher  price.^  If  a  telephone  company  does  not  comply 
with  the  conditions  of  the  ordinance  creating  its  right  to  use  the 
street,  the  city  may  repeal  the  ordinance.*  _  Where  a  telephone  com- 
pany charges  more  than  its  original  grant  from  a  city  authorized,  its 
franchises  cannot  be  forfeited,  but  it  may  be  ousted  from  the  enjoy- 
ment of  the  grant.*  A  city  which  has  made  a  grant  to  a  telephone 
company  cannot  thereafter  question  the  validity  of  its  incorpora- 
tion.^ An  individual  may  be  given  the  power  by  a  municipality 
to  construct  and  operate  a  telephone  line  on  the  streets  where  the 
statute  does  not  restrict  such  grants  to  corporations,  even  though  such 
statute  gives  the  power  of  eminent  domain  to  corporations  only.® 
In  most  of  the  states  a  telephone  line  on  a  country  highway  must 
pay  damages  to  the  adjacent  property  owners  for  the  use  of  the 
highway  in  the  erection  of  its  poles.''  Even  though  an  exclusive 
right  has  expired,  yet  a  telephone  company  may  continue  to  maintain 
its  lines  under  a  general  act.*  A  statute  prohibiting  the  organization 
of  a  competing  telegraph  or  telephone  company,  without  the  consent 
of  an  existing  company,  does  not  prevent  the  construction  of  a  eom- 

a  telephone  being  constructed  on  the  (1898).    The  statutory  right  to  grant 

street,   yet   he   is   not  liable  on   his.  a  telephone  franchise  to  a  telephone 

bond   If  the  telephone  company   had  company  authorizes  a  grant  to  an  in- 

no  legal  grant  from  the  city  to  con-  dividual.     Lowther  v.  Bridgeman,  57 

struct  such  line,  as  required  by  stat  "W.  Va.   306    (1905).     A   grant  by  a 

ute.     Bast  Tennessee  Tel.  Co.  v.  An-  city   to    individuals   for    a   telephone 

derson  County  Tel.  Co.,  115  Ky.  488  system  was  upheld  in  Nebraska,  etc. 

(1903).  Co.  V.  City  of  Fremont,  99  N.  W.  Rep. 

1  State  V.  Toledo,  etc.  Co.,  72  Ohio  811  (Neb.  1904),    Where  several  per- 
St.  60  (1905).  sons  construct  a  telephone  line,  each 

2  Maryland,    etc.    Co.    v.    Simons'  paying  his  proportion  of  the  cost,  the 
Sons  Co.,  103  Md.  136   (1906).  telephone  line,  to  be  for  their  personal 

3  People  V.   Central,   etc.  Tel.   Co.,  use,    and    there   being   no   profit    in- 
83  N.  E.  Bep.  829  (111.  1908).  '  volved,  they  are  liable  jointly  for  re- 

4  People   V.   Chicago,   etc.   Co.,   220  pairs,  but  they  are  not  partners,  and 
111.  238  (1906).  in  a  suit  against  them  all  must  be 

5  Old  Colony  Trust  Co.  v.  City  of  joined.    Clements  v.  Miller,  13  N.  Dak. 
Wichita,  123  Fed.  Rep.  762  (1903).  176    (1904).     See   §913,  supra. 

6  Village,  etc.  v.  White,  20«  111.  289        7  This  subject  of  poles  is  fully  con- 
(1904)'.     A  telephone  system  may  be  sidered  in  ch.  LVI,  infra. 

owned  and  operated  by  an  individual        8  Abbott  v.  City  of  Duluth,  104  Fed. 
instead   of   by   a   corporation   where    Rep.  833  (1900);  aft'd,  117  Fed.  Rep. 
there  is  no  statute  to  the  contrary.    137. 
Magee  v.    Overshiner,    150    Ind.    127 
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peting  line  by  an  individual.-'  A  contract  by  which  a  hotel  -gives  to  a 
telephone  company  the  exclusive  right  to  the  telephone  business  in 
the  hotel  is  against  public  policy  and  in  restraint  of  trade,  and  hence 
the  hotel  may  allow  another  company  to  install  its  system  in  the 
hotel.^  The  legislature  may  reduce  the  charges  of  telephone  com- 
panies if  they  are  unreasonably  high.®  A  customer  of  a  telephone 
company  who  has  paid  the  rates  cannot  recover  all  or  part  thereof 
on  the  ground  that  they  were  excessive.*  A  telephone  company  may 
issue  stock,  the  dividend  to  consist  of  the  right  to  a  pass  for  messages 
over  its  lines.®  A  telephone  company  cannot  enjoin  a  street  rail- 
way company  from  using  the  trolley  system,  although  the  current 
of  electricity  interferes  with  the  telephone.®  A  telephone  company 
cannot  enjoin  a  subsequently  organized  telephone  company  from  con- 
structing its  poles  between  the  poles  of  the  former,  the  wires  being 
some  twenty-five  feet  above  the  wires  of  the  first  company.^    A  tele- 


1  Haines  v.  Crosby,  94  Me.  212 
(1900). 

2  Central,  etc.  Co.  v.  Averill,  55  N. 
Y.  Misc.  Rep.  346   (1907). 

3  Chesapeake,  etc.  Tel.  Co.  v.  Balti- 
more, etc.  Tel.  Co.,  66  Md.  399  (1887) ; 
Hockett  V.  State,  105  Ind.  250,  599 
(1885);  Central,  etc.  Co.  v.  State,  118 
Ind.  194  (1889).  A  telephone  company 
may  maintain  a  bill  in  equity  to  de- 
clare void  a  city  ordinance  unreason- 
ably reducing  telephone  rates.  Ozark, 
etc.  Co.  V.  City  of  Springfield,  140  Fed. 
Rep.  666  (1905).  A  city  has  no  in- 
herent power  to  regulate  telephone 
charges.  State  v.  Missouri,  etc.  Co.,  189 
Mo.  83  (1905).  An  act  of  congress  re- 
ducing telephone  rates  is  illegal,  so 
far  as  such  reduction  applies  to  tele- 
phones rented  to  individuals  for  their 
private  use,  without  being  connected 
with  the  public  exchange,  such  busi- 
ness being  entirely  private.  Chesa- 
peake, etc.  Co.  V.  Manning,  186  U.  S. 
238  (1902).  Where  a  city,  having 
statutory  power  so  to  do,  makes  a 
contract  with  a  street  railway  com- 
pany, fixing  the  fares,  such  contract 
is  valid,  and  the  reserved  right  of  the 
city  to  make  rules  and  regulations  in 
regard  to  the  road  does  not  give  It 
power  to  reduce  the  rates.  Detroit  v. 
Detroit,  etc.  Ry.,  184  U.  S.  368  (1902). 
The  railroad   commission   of  Louisi- 


ana cannot  arbitrarily  reduce  tele- 
phone rates  without  an  investigation 
of  the  facts  as  to  the  reasonableness 
of  the  rate,  and  it  is  insufficient  for 
the  commission  to  consider  merely  the 
tax  returns,  and  the  net  earnings  as 
shown  by  annual  reports  and  the 
value  of  the  company's  property  with- 
in the  state,  especially  where  it  is 
shown  that  the  company  could  not 
earn  seven  per  cent,  on  its  Louisiana 
investment  at  the  old  rates.  Cumber- 
land Tel.  &  Tel.  Co.  v.  Railroad  Com- 
mission, 156  Fed.  Rep.  823  (1907). 
A  temporary  injunction,  however,  will 
not  be  granted  ex  parte.  Cumberland 
Tel.  &  Tel.  Co.  t\  Railroad  Commis- 
sion, 156  Fed.  Rep.  834  (1907).  A 
state  may  delegate  to  a  municipality 
the  power  to  regulate  telephone 
charges,  and  such  reduction  may  be 
made  without  previous  notice  to  the 
company.  Home  Tel.  Co.  v.  City  of 
Los  Angeles,  155  Fed.  Rep.  554  (1907). 
See  §  902,  supra. 

4  Illinois,  etc.  Co.  v.  Chicago  Tel. 
Co.,  85  N.  B.  Rep.  200  (111.  1908). 

5  Wisconsin  Lumber  Co.  v.  Greene, 
etc.  Co.,  127  Iowa,  350  (1904). 

6  See  §  914,  supra. 

7  Louisville,  etc.  Co.  v.  Cumberland, 
etc.  Co.,  Ill  Fed.  Rep.  663  (1901). 
rev'g  110  Fed'.  Rep.  593.  See  also 
§§  913,  supra,  and  937(i,  infra. 
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phone  company  may  sell  all  its  property  and  franchises  to  another 
telephone  company  without  any  express  authority  to  make  such  sale.^ 
A  telephone  grant  from  a  city  is  a  contract  and  cannot  be  revoked.^ 
The  judgment  of  a  court  is  necessary  before  a  city  may  forfeit  rights 
granted  to  a  telephone  company  and  destroy  the  property.  The  city 
cannot  be  a  judge  in  its  own  case.^  But  where  a  city  reserves  the 
right  in  its  grant  to  a  telephone  company  to  repeal  it,  such  repeal 

1  Michigan,  etc.  Co.  v.  City  of  St.  $2,500  if  it  sells  out  to  a  competing 

Joseph,    80    N.   W.   Bep.    383    (Mich,  company,    and    it   does    so   sell,    the 

1899).     A  city  grant  to  a  telephone  'bond  may  be  enforced.     City  of  New 

company,  its  successors  and  assigns,  Britain   r.   New   Britain   Tel.   Co.,   50 


is  assignable.  Siuch  a  grant  is  a  con- 
tract and  cannot  be  revoked  after  be- 
ing acted  upon.    People  v.  Central,  etc. 


Atl.  Rep.  881  (Conn.  1902).  Where 
a  water  company  has  no  right  to  op- 
erate a   telegraph  or   telephone   line. 


Co.,  192  111.  307  (1901).  A  grant  by  except  for  water  purposes,  a  grant  of 
a  city  to  a  telephone  company,  "its  a  right  of  way  to  it,  for  a  telegraph 
successors  and  assigns,"  estops  the  or  telephone  line  cannot  be  assigned 
city  from  questioning  the  validity  of  by  the  water  company  to  a  telephone 
a  transfer  of  the  property  to  another  company  and  used  by  the  latter  for  a 
company.  Old  Colony  Trust  Co.  v.  telephone  for  commercial  business. 
City  of  Wichita,  123  Fed.  Rep.  762  and  hence  a  property  owner  may  en- 
(1903).  A  telephone  company  has  no  join  the  telephone  company  from  con- 
inherent  power  to  sell  its  plant  to  structing  its  line.  Northeastern  Tel. 
another  company.  Cumiberland  T.  &  &  Tel.  Co.  v.  Hepburn,  69  Atl.  Rep. 
T.  Co.  V.  City  of  Evansville,  127  Fed.  249  (N.  J.  1908). 

Rep.   187    (1903).      It   is   legal   for  a  2  City  of  Duluth  ».  Duluth  Tel.  Co., 

telephone  company  to  buy  out  a  local  84  Minn.  486  (1901).    Where  a  city  is 

competing  company,  in  order  to  avoid  about  to  remove  poles  and  wires  of  a 

a  ruinous  rate  war.     State  v.  Cumber-  telephone  company  in  violation  of  a 

land,  etc.  Co.,  114  Tenn.  194   (1905).  grant  from  the  city,  the  trustee  of  a 

A  telephone   company  may  purchase  mortgage  given  by  the  telephone  oom- 

thie  property  and  franchises  of  another  pany   may   enjoin   such   action.     Old 

telephone   company,    under   a   statute  Colony  Trust  Co.  v.  City  of  Wichita, 

authorizing  corporations  to  purchase  123   Fed.   Rep.   762    (1903).   See   also 

any  rights  conferred  on  any  person.  162  Id.  523. 


Badger,   etc.   Co.   v.  Wolf   River,  etc. 
Co.,  120  Wis.  169  (1904).    A  city  can- 


3  Nebraska,  etc.  Co.  v.  City  of  Fre- 
mont, 99  N.  W.  Rep.  811  (Neb.  1904). 


not  forfeit  and   remove  a  telephone  Southern  Bell  T.  &  T.  Co.  v.  City  of 

system   merely  because   it  has  been  Mobile,    162    Fed.    Rep.    523    (1907). 

transferred  to  a  new  company.     Ne-  A   forfeit   deposited   by   a   telephone 

braska,   etc.  Co.  v.  City  of  Fremont,  company  to  belong  to  a  city  if  the 

99  N.  W.  Rep.  811   (Neb.  1904).     A  telephone  line  is  not  completed  within 

telphone  company  that  purchases  all  a  certain  time,  belongs  to  the  city  if 

the  property   and   assets  of   another  the  line  is  not  so  completed.    City  of 

telephone  company  is  not  liable  for  Detroit  v.  People's,  etc.  Co.,  135  Mich, 

damages  for  personal  injuries  due  to  696  (1904).    A  condemnation  proceed- 

the  negligence  of  the  latter.     Chase  ing  by  a  telephone  company  under  the 

V.  Michigan,  etc.  Co.,  80  N.  W.  Rep.  New    York    statutes    will    lie,    even 

717  (Mich.  1899).    Where  a  telephone  though  the  municipal  consent  has  not 

company  in   its  agreement  with  the  yet   been   obtained,    or  even    though 

city  gives  a  bond   that  it  will   pay  such  consent  was   obtained  and   has 
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is  legal.^  A  city  has  no  power  to  take  down  a  telephone  company's 
line  constructed  under  the  authority  of  the  statutes,  or  to  compel 
the  company  to  pay  for  the  right,  to  use  the  streets,  the  city's  action 
being  in  the  interests  of  a  rival  company.^  A  city  grant  to  a  tele- 
phone company  without  limit  as  to  time  does  not  extend  beyond  the 
life  of  the  corporation  itself.* 

§  931.  Water-worl^  companies. — A  water-works  company  is  also 
a  quasi-public  corporation.*  It  must  supply  water  to  all  who  apply 
therefor  and  offer  to  pay  the  rates.^     Its  rates  must  be  reasonable 

lapsed  by  the  expiration  of  a  period  (1903).  A  municipal  grant  to  a  tele- 
fixed  in  the  consent.  New  Union,  etc.  phone  terminates  with  its  dissolutioa, 
Co.  V.  Marsh,  96  N.  Y.  App.  Div.  122  even  though  the  grant  did  not  specify 
(1904).  any  term.    People  v.  Central,  etc.  Tel. 

1  Southern,  etc.  Co.  v.  City  of  Rich-  Co.,  83  N.  E.  Rep.  829  (111.  1908). 
mond,  98  Fed.  Rep.  671  (1899).  4  But  the  'banKruptcy  act  does  not 

2  Abbott  V.  City  of  Duluth,  104  Fed.  apply  to  a  water-works  company,  a 
Rep.  833  (1900) ;  aff'd,  117  Fed.  Rep.  quasi-public  corporation.  In  re  New 
137.  Even  though  a  railroad  com-  York,  etc.  Co.,  98  Fed.  Rep.  711  (1900). 
pany  occupying  the  streets  commits  6  Mandamus  lies  to  compel  a  water- 
a  breach  of  the  contract  between  the  works  company  to  supply  a  citizen 
company  and  the  city,  under  which  with  water.  Haugen  v.  Albina,  etc. 
contract  the  tracks  were  laid,  yet  the  Co.,  21  Oreg.  411  (1891).  A  water- 
remedy  of  the  city  is  not  a  resolution  works  company  cannot  shut  off  the 
forfeiting  the  rights  of  the  company  water  for  non-payment  of  old  bills 
and  instructing  the  city  officers  to  where  it  has  accepted  pay  for  later 
take  forcible  possession  of  the  street  bills.  Wood  v.  Auburn,  87  Me.  287 
and  remove  the  tracks.  Such  action  (1895).  Mandamus  lies  at  the  in- 
is  a  taking  of  the  railroad  property  stance  of  a  citizen  to  compel  a  water 
without  due  process  of  law  and  may  company  to  furnish  water  to  him  in 
be  enjoined  in  the  federal  courts.  A  accordance  with  a  contract  between 
subsequent  suit  brought  in  the  fed-  the  city  and  such  company.  People, 
eral  court  by  the  city  to  enforce  such  etc.  v.  New  York,  etc.  Co.,  38  N.  Y. 
ordinance  will  be  enjoined.  Iron  App.  Div.  413  (1899).  The  agreement 
Mountain  R.  R.  v.  City  of  Memphis,  of    a   water   company   to   furnish   its 


96  Fed.  Rep.  113   (1899). 


surplus  water  at  a  certain  price,  there 


3  People   V.    Chicago,    etc.    Co.,    220    being  no  obligation  to  furnish  it  if  it 


111.  238    (1906).     Cf.   §641,  suvra.     A 
traffic  contract  between  two  connect- 


does  not  exist,  is  unilateral  and  can- 
not be  enforced  by  it.     Jordan  v.  In- 


Ing   telephone   lines   which   does   not  dlanapolis,  etc.  Co.,  61  N.  E.  Rep.  12 

specify  the' term  of  its  duration  will  (Ind.  1901).    A  vsrater-works  company 

expire  on  the  expiration  of  the  char-  may  require  payment  in  advance,  and 

ter  of  either  of  the  companies.  Camp-  may  shut  off  the  water  if  such  pay- 

■  bellsviiie  Tel.  Co.  v.  Lebanon,  etc.  Tel.  ment    is    not   made.     Hieronymus  v. 

Co.,   118  Ky.   277    (1904).    Where   no  Bienville,  etc.  Co.,  131  Ala.  447  (1901). 

period  of  time  is  specified  in  a  grant  A  water-works  company  may  be  com- 

by  the  city  to  a  telephone  company  pelled    by    mandatory    injunction    to 

and    the    statute    limits   the   time   to  furnish   water  to  a   street-sprinkling 

twenty  years,  such  grant  is  valid  for  company,    but   where   there   are  two 

twenty  years.     Old  Colony  Trust  Co.  companies  sprinkling  the  same  street 

V.  City  of  Wichita,  123  Fed.  Rep.  762  the   water-works   company   may   fur- 
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aad  uniform,  and,  if  not  so,  a  consumer  may  have  an  injunction.^ 
A  citizen  may  by  mandamus  compel  a  water-works  company  to  fur- 
nish water  at  prices  specified  in  its  contract  with  the  city.^  A  water- 
works franchise  originates  from  the  state,  and  not  from  a  munici- 
pality. For  refusal  of  a  city  to  issue  a  pennit  to  lay  water  mains,  as 
authorized  by  statute,  an  injunction  lies  and  it  is  not  necessary  to.  re- 
sort to  a  mandam/us.^  A  city,  however,  generally  has  inherent  power 
to  contract  with  an  individual  or  corporation  to  furnish  water.*  It 
has  been  held  that  a  town  having  power  to  provide  for  the  preven- 
tion and  extinguishment  of  fires,  and  to  obtain  a  supply  of  fresh 
water,  may  contract  with  any  individuals  to  furnish  water,  and 
agree  that  the  individuals  shall  have  the  unrestrained  right  to  fix 
the  water  rates.^    Water-works  pipes  laid  under  the  streets  of  a  city 


nish  water  exclusively  to  the  one  hav- 
ing the  largest  number  of  petitions 
from  owners  of  property  on  that 
Street.  Louisville,  etc.  Oo.  v.  Wiemef, 
130  Fed.  Rep.  257  (1904),  rev'g  Wie- 
mer  v.  Louisville  Water  Ck)-.,  130  Fed. 
Rep.  251. 

1  Griffin  v.  Goldsboro  Water  Co.,  122 
N.  0.  206  (1898). 

2Robbine  v.  Bangor,  etc.  Co.,  100 
Me.   496    (1905). 

3  Mayor,  etc.  v.  Baltimore,  etc.  Co., 
52  Atl.  Rep.  670  (Md.  1902).  See  also 
§  935,  infra. 

i  Los  Angeles,  etc.  Co.  v.  City  of 
Los  Angeles,  88  Fed.  Rep.  720  (1898). 
Under  the  common-law  charter  pow- 
ers of  a  city  it  has  no  power  to  confer 
a  franchise  to  own  and  operate  water- 
works. National,  etc.  Works  v.  Ocon- 
to, etc.  Co.,  52  Fed.  Rep.  29  (1892). 
A  city  having  power  to  light  its 
streets,  manage  its  wat<»r  system,  and 
control  the  use  of  its  streets,  may 
make  a  contract  with  a  power  com- 
pany by  which  the  existing  water  and 
water  system  of  the  city  may  be  used 
to  create  power,  the  water  not  to  be 
injured  and  the  city  to  be  furnished 
certain  lights  and  the  use  of  certain 
poles,  and  on  the  termination  of  the 
contract  to  be  entitled  to  a  certain 
pipe  line  and  electrical  plant.  Pike's 
Peak,  etc.  Oo.  v.  Colorado  Springs, 
105  Fed.  Rep.  1  (1900).  In  a  contract 
between    a   city   and    a   water-works 


company  for  a  supply  of  water  for 
the  city's  use  the  city  may  waive  fu- 
ture city  and  school  taxes.  Alpena, 
etc.  Co.  V.  City  of  Alpena,  90  N.  W. 
Rep.  323  (Mich.  1902).  Cf.  note  1, 
p.   3523,   infra. 

5  Santa  Ana  Water  Co.  ■;;.  San  Bue- 
naventura, 56  Fed.  Rep.  339  (1893), 
holding  also  that  the  legislature  can- 
not subsequently  withdraw  this  right, 
and  that  the  individuals  may  assign 
the  right  to  a  corporation  thereafter 
organized,  and  that  although  corpora- 
tions cannot  be  created  by  special 
acts,  yet  such  individuals  may  assign 
their  rights  to  a  corporatiom,  and  that 
provisions  regulating  grants  to  corpo- 
rations do  not  affect  a  right  acquired 
by  individuals,  and  assigned  to  a  cor- 
poration. Where  an  individual  own- 
ing a  water-power  makes  a  contract 
with  a  city,  by  which  for  a  specified 
time  he  furnishes  arc  lights  to  the 
city  at  a  fixed  price,  and  he  is  given 
authority  to  erect  poles  in  the  street 
for  that  purpose,  the  city  upon  the 
termination  of  the  contract  may  com- 
pel him  to  remove  the  pojes  and 
wires  from  the  street,  the  construction 
thereof  not  having  'been  under  any 
statute  or  any  corporate  charter.  Hor- 
ner V.  City  of  Eaton  Rapids,  80  N. 
W.  Rep.  1012  (Mich.  1899).  One  of 
the  two  individual  owners  of  a  water- 
works plant  has  no  power  to  bind  his 
co-owner  to  an  arbitration.    City  of 
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are  not  an  additional  burden  for  whicli  the  abutting  property  owner 
owning  the  fee  of  the  street  is  entitled  to  compensation.^  An  indi- 
vidual cannot  question  the  right  of  a  water-works  company  to  lay  its 
pipes  in  the  public  highways.^  A  private  citizen  cannot  maintain  a 
bill  in  equity  to  set  aside  an  ordinance  and  grant  and  water-works 
contract  between  a  city  and  a  water-works  company.^  But  under 
the  New  York  statute,  authorizing  a  taxpayer  to  bring  suit  to  pre- 
vent an  illegal  act  on  the  part  of  a  municipality,  an  illegal,  corrupt, 
or  fraudulent  official  act  in  granting  a  street  franchise  may  be  en- 
joined.* The  franchise  or  right  is  property,  being  a  contract  right. 
If  it  is  granted  by  a  municipality  duly  authorized  to  grant  it,  it  is 
protected  as  property.'     The  reserved  right  of  a  city  to  repeal  a 


Mobile  V.  Wood,  95  Fed.  Bep.  537 
(1899).  A  city  having  power  to  pro- 
vide for  the  erection  of  water-works 
may  grant  a  franchise  for  that  pur- 
pose to  a  company,  or  may  grant  it 
under  the  common-law  powers  of  the 
city.  Andrews  v.  National  Foundry, 
etc.  Works,  61  Fed.  Rep.  782   (1894). 

1  Crooke  v.  Flatbush,  etc.  Co.,  29 
Hun,  245   (1883). 

2  State  V.  Egg  Harbor  City,  55  N.  J. 
L.  245  (1893).  See  also  §914,  supra. 
Water  pipes  may  be  laid  under  the 
sidewalk  if  the  statute  so  permits. 
Provost  V.  New  Chester  Water  Co., 
162  Pa.  St.  275  (1894).  A  railroad 
company  has  been  held  to  be  estopped 
from  revoking  a  license  which  it  gave 
to  a  water-works  company  to  lay  pipes 
along  its  right  of  way,  to  which  the 
railway  had  title  in  fee,  the  water- 
works company  having  expended 
much  money  thereon.  National  Wa- 
terworks Co.  V.  Kansas  City,  65  Fed. 
Rep.  691  (1895). 

3  Stedman  v.  Berlin,  97  Wis.  oOB 
(1897). 

4  Blaschko  v.  Wurster,  156  N.  Y. 
437,  444    (1898).     Cf.  p.   3419,  supra. 

5  An  ordinance  authorizing  certain 
individuals  to  construct  water-works, 
and  duly  accepted  by  them,  is  a  con- 
tract. A  bond  given  by  them  to  the 
city  to  construct  the  works  may  be 
enforced  if  the  works  are  not  con- 
structed. Goldsboro  v.  Moffett,  49  Fed. 
Bep.  213  (1892).    The  legislature  can- 


not by  statute  impair  an  ordinance  of 
a  city  legally  made,  giving  a  water- 
works company  the  right  to  lay  pipes 
and  agreeing  to  take  water.  Bellevue 
Water  Co.  v.  Bellevue,  35  Pac.  Rep. 
693  (Idaho,  1893).  Where  by  statute 
a  water-works  grant  is  limited  to 
twenty  years,  a  provision  in  a  munici- 
pal grant  for  a  twenty-year  exten- 
sion after  the  first  year  is  illegal,  but 
does  not  invalidate  the  wcule  ordi- 
nance. Neosho  City  Water  Co.  v. 
Neosho,  136  Mo.  498  (1896).  A  con- 
tract with  a  water  company,  invalid 
from  want  of  power  of  the  town,  may 
be  good  if  the  town  becomes  a  city 
and  ratifies  it.  The  fact  that  one  of 
the  town  oflScers  was  a  stockholder 
cannot  be  raised  in  this  litigation. 
Ashland  v.  Wheeler,  88  Wis.  607 
(1894).  A  contract  between  a  city 
and  a  water-works  company  need  not 
be  by  ordinance.  It  may  be  by  reso- 
lution accepting  the  terms  offered  by 
the  company.  Illinois,  etc.  Bank  v. 
Arkansas  City,  76  Fed.  Rep.  271 
(1896).  Where  extensions  of  a  water- 
works plant  are  made  without  formal 
ordinance,  they  are  subject  to  the 
same  conditions  as  are  in  the  original 
ordinance.  lUinoisi,  etc.  Bank  v.  Ar- 
kansas City  Water  Co.,  67  Fed.  Rep. 
196  (1895).  A  city  has  no  inherent 
power  to  aid  a  railroad.  It  cannot  do 
so  indirectly  by  way  of  a  monthly 
rental  for  water-works,  the  watei^ 
works   company   obligating   itself  to 
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street  railway  grant  if  the  company  violates  its  conditions,  does  not 
authorize  repeal  if  there  is  no  violation,  and  while  the  city  council 
cannot  be  enjoined  from  passing  the  ordinance,  the  enforcement 
thereof  may  be  enjoined  by  the  federal  court.^  Even  though  a  water- 
works company  has  been  incorporated,  yet  if  before  it  obtains  any 
valid  franchise  or  vested  right  to  furnish  water  to  consumers,  the 
state  passes  a  statute  requiring  consumers  to  purchase  water  from  the 
city  plant,  such  a  statute  is  valid.^  A  city  in  granting  rights  to  a 
water-works  company  may  attach  conditions  protective  of  public  in- 
terests and  germane  to  the  subject.  If  the  company  does  not  object 
thereto,  third  parties  cannot  raise  objections.^ 

A  grant  by  a  city,  under  authority  of  a  statute,  to  a  water-works 
company  to  lay  pipes  in  the  streets  is  perpetual,  where  no  limit  of 
time  is  expressly  stated,  and  is  irrevocable  when  acted  upon.*  An 
existing  franchise  to  supply  water  does  not  prevent  another  sim- 
ilar grant  to  another  corporation.^ 


construct  the  railroad.  A  lease  by  a  city  and  a  water-works  company  that 
water-works  company  of  its  plant  to  the  city  shall  pay  a  certain  ansiount 
individuals,  with  an  agreement  on  the  for  water  each  year,  and  also  an  ad- 
part  of  the  company  to  construct  a  ditional  amount  equal  to  the  taxes 
railroad,  and  then  a  sub-lease  by  the  levied  that  year  on  the  company's 
individuals  to  the  city,  the  provision  property,  will  be  upheld  if  reasonable, 
as  to  the  railroad  being  omitted,  the  Maine,  etc.  Co.  v.  City  of  Waterville, 
whole  scheme  being  a  device  to  give  93  Me.  586  (1900).  A  water-works 
the  city  aid  in  the  construction  of  the  company  may  be  liable  for  an  injury 
railroad,  is  not  enforceable.  Higgins  to  a  pedestrian  striking  his  knee 
V.  San  Diego,  45  Pac.  Rep.  824  (Cal.  aginst  a'  hydrant  in  the  sidewalk,  if 
1896).  Where  three  out  of  a  board  of  such  location  of  the  hydrant  is  un- 
five  public  officers  give  a  contract  for  reasonable  aad  it  is  not  shown  that 
the  supply  of  water  to  the  town,  and  the  municipality  authorized  that  par- 
one  of  the  three  is  interested  in  the  ticular  location.  Bean  v.  Maine  Water 
contract,  the  contract  is  illegal.  San-  Co.,  92  Me.  469  (1899).  See  also  §  913, 
ta  Ana,  etc.  Co.  v.  San  Buenaventura,  supra. 

65  Fed.  Rep.  323  (1895).  A  bond  4  National  Waterworks  Co.  v.  Kan- 
given  by  parties  to  the  city  to  con-  sas  City,  65  Fed.  Rep.  691  (1895). 
struct  water-works  cannot  be  enforced  See  also  §§  628,  913,  925,  supra.  A 
by  the  latter  if  given  after  the  origi-  grant  by  a  city  to  a  water-works  com- 
nal  ordinance  is  granted,  inasmuch  as  pany  of  the  right  to  lay  and  operate 
the  ordinance  was  not  a  contract,  water  pipes  in  the  streets,  but  with- 
MofEett  V.  City  of  Goldsborough,  52  out  fixing  any  term  for  the  privilege. 
Fed.  Rep.  560  (1892),  rev'g  49  Fed.  may  be  revoked  at  any  time,  inas- 
Rep.  213.  much  as  the  city  had  no  express  stat- 

1  Missouri,     etc.    Ry.      v.    City   of  utory    power    to    grant    a    perpetual 

Olathe,  156  Fed.  Rep.  624  (1907).  franchise.      Boise    City,    etc.    Co.    v. 

2 City    of   Rochester  v.   Rochester,  Boise  City,  123  Fed.  Rep.  232  (1903). 

etc.  Co.,  189  N.  Y.  323  (1907).  5  Re  City  of  Brooklyn,  143  N.  Y.  596 

3  Lake  v.  Ocean  City,  62  N.  J.  L.  (1894) ;  aS'd,  166  U.  S.  685.    A  village 

160    (1898).     A   contract   between   a  may  build  water-works  for  itself,  al- 
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A  city  under  charter  authority  to  provide  water  for  itself,  and  to 
allow  the  use  of  its  streets  therefor  for  a  term  not  exceeding  twenty- 
five  yea-rs,  may  grant  to  a  water-works  company  such  right  for  twenty- 
five  years,  and  may  agree  in. that  grant  not  to  construct  works  for 
itself  during  that  time,  unless  the  company  fails  to  furnish  a  sub- 
stantial supply  or  to  perform  its  other  agreements.  If  the  city  after- 
wards, in  violation  of  this  agreement,  attempts  to  construct  its  own 
works,  the  company  may  obtain  an  injunction  against  it  and  may  file 
its  bill  for  that  purpose  in  the  United  States  court.^  But  a  contract 
by  a  city  with  a  water-works  company  whereby  no  other  person  or 
corporation  is  to  be  granted  the  right  to  furnish  water,  does  not  pre- 
vent the  city  itself  furnishing  water.^  Where  a  city  has  power  to 
construct  its  own  water-works,  or  contract  with  a  company,  and  it 
makes  a  contract,  it  cannot  then  construct  its  own  works,  its  power 
being  exhausted.*  A  contract,  however,  by  which  a  city  agrees  with 
a  water-works  company  to  rent  certain  hydrants  does  not  prevent  the 
city  subsequently  constructing  its  own  works,  there  being  nothing 
in  such  contract  obliging  the  water-works  company  to  furnish  water  to 
the  citizens,  and  nothing  to  the  effect  that  the  city  would  not  build 
its  own  works.*    A  statute  which  compels  citizens  to  pay  water  rates. 


though  there  are  already  water-works 
in  the  village.  Colby  University  v. 
Canandaigua,  69  Fed.  Rep.  671  (1895). 

1  Walla  Walla  City  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1  (1898).  Even 
though  a  city  has  no  express  power  to 
grant  an  exclusive  right  to  a  water- 
works company,  it  has  implied  power 
to  agree  that  the  city  itself  will  not 
erect  competing  works.  Vicksburg  v. 
Waterworks  Co.,  202  U.  S.  453  (1906). 
Although  a  city  by  its  charter  is 
not  allowed  to  make  a  contract  for 
more  than  twenty  years,  and  it  exe- 
cutes a  contract  for  thirty  years  with 
a  water-works  company,  yet  the  city 
will  be  compelled  to  pay  for  benefits 
received  under  the  contract  so  long  as 
it  receives  them.  Neither  can  the  city 
defend  on  the  ground  that  the  quality 
and  pressure  of  the  water  were  not 
in  accordance  with  the  contract,  it  ap- 
pearing that  the  city  ha'd  not  objected 
thereto.  McGoninale  v.  City  of  Defi- 
ance, 140  Fed.  Rep.   621    (1905). 

2  Water  Co.  v.  Knoxville,  200  U.  S. 
22   (1906). 


3  Troy  Water  Oo.  ».  Borough  of 
Troy,  200  Pa.  St.  453  (1901),  holding 
also  that  the  fact  that  the  company 
does  not  furnish  an  adequate  amount 
of  good  pure  water  is  a  matter  to  be 
remedied,  not  by  practical  confisca- 
tion of  the  company's  property,  but 
by  a  legal  proceeding  to  compel  the 
performance  of  the  contract.  The 
charter  power  of  a  city  to  construct 
water-works  and  an  electric-light 
plant  does  not  authorize  it  to  pur- 
chase one  already  constructed.  City 
of  Austin  V.  McCall,  68  S.  W.  Rep. 
791    (Tex.  1902). 

4  Bienville,  etc.  Co.  v.  Mobile,  175 
U.  S.  109  (1899).  A  city  may  build 
its  own  water-works,  even  though  it 
has  given  a  grant  to  a  water-works 
company  to  construct  water-works 
and  agreed  to  take  and  pay  for  water 
from  such  company.  Mayor,  etc.  v. 
Farmers',  etc.  Co.,  143  Fed.  Rep.  67 
(1906).  A  grant  by  a  city  to  a  wa- 
ter-works company  does  not  prevent 
the  city  building  its  own  works  there- 
after,  there  being  nothing  exclusive 
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even  though  they  do  not  use  the  water,  the  evident  purpose  being  to 
force  the  citizens  to  use  city  water  instead  of  using  the  "water  fur- 
nished by  a  private  corporation,  is  unconstitutional  as  impairing  the 
contract  with  the  private  corporation.^     Where  a  municipality  breaks 

in  the  grant.  Tillamook,  etc.  Co.  v.  the  municipality  from  building  its 
Tillamook  City,  150  Fed.  Bep.  117  own  works,  make  another  contract 
(1906).  Where  a  city  has  granted  to  with  a  new  water-works  company. 
a  water-works  company  the  right  to  Welsh  v.  Borough,  186  Pa.  St.  578 
supply  citizens  and  the  city  with  wa-  (1898).  Even  though  a  village  has 
ter  for  a  term  of  years,  the  city  will  authorized  a  corporation  to  construct 
be  enjoined  from  constructing  its  own  water-works  and  they  have  actually 
water-works  during  that  time.  Co-  been  constructed,  the  village  under  a 
lumbia,  etc.  Co.  v.  City  of  Dawson,  130  statute  may  itself  construct  compet- 
Ped.  Rep.  152  (1903);  Mercantile,  etc.  ing  water-works.  President,  etc.  v. 
Co.  I'.  Columbus,  etc.  Co.,  130  Fed.  Village  of  Canandaigua,  96  Fed.  Rep. 
Rep.  180  (1903).  A  water-works  449  (1899),  the  court  refusing  to  fol- 
company  with  no  exclusive  right  can-  low  White  v.  Meadville,  177  Pa,  St. 
not  prevent  the  city  building  its  own  643.  The  fact  that  a  water-works 
water-works.  Hastings,  etc.  Co.  v.  company  has  contracted  with  a  muni- 
Hastings  Borough,  65  Atl.  Rep.  403  cipality  to  furnish  water  for  fire  pur- 
(Penn.  1907).  A  grant  by  a  village  poses  for  a  certain  sum,  provided  the 
to  a  water-works  company  is  not  ex-  supply  was  sufficient,  does  not  pre- 
clusive, unless  expressly  made  so  vent  the  municipality  constructing  in- 
under  authority  of  the  statutes;  hence  dependent  works,  there  being  no  ex- 
the  village  under  statutes  authoriz-  elusive  right  Boyertown  Water  Co. 
ing  it  may  construct  its  own  water-  v.  Borough  of  Boyertown,  200  Pa.  St. 
works  afterwards.  Skaneateles,  etc.  394  (1901).  But  where  a  municipal- 
Co.  V.  Village  of  Skaneateles,  161  N.  ity  is  authorized  to  construct  its  own 
Y.  154  (1899).  Where  a  water-works  works  or  to  grant  the  right  to  others, 
company  has  no  exclusive  right,  the  it  cannot  grant  the  right  to  others, 
legislature  may  pass  a  bill  that  the  and  then,  after  the  works  are  com- 
city  may  build  its  own  water-works,  pleted,  build  its  own  works.  West- 
er may  purchase  the  existing  water-  erly  Waterworks  v.  Westerly,  75  Fed. 
works  at  the  actual  value,  exclusive  Rep.  ISI  (1896).  Where  the  value 
of  the  'value  of  the  franchise  and  of  water-works  taken  over  by  a  city 
good-will,  the  statute  further  provid-  is  to  be  fixed  by  three  appraisers,  the 
ing  that  the  water-works  company  majority  rule  applies,  and  their  pro- 
need  not  sell  at  that  price  unless  it  ceedings  and  rules  of  evidence  may 
wishes  so  to  do.  Newburyport,  etc.  be  informal  and  not  in  accordance 
Co.  V.  C^ty  of  Newburyport,  103  Fed.  with  judicial  procedure.  Omaha,  etc. 
Rep.  584  (1900) ;  rev'd  on  another  Co.  v.  City  of  Omaha,  162  Fed.  Rep. 
ground,  193  U.  S.  561.  A  city  having  225    (1908). 

charter  power  so  to  do  may  build  its  1  Skaneateles,  etc.  Co.  r.  Village  of 
own  water-works,  even  though  it  has  Skaneateles,  161  N.  Y.  154  (1899); 
the  right  to  buy  existing  private  Warsaw,  etc.  Co.  v.  Village  of  War- 
water-works.  Thomas  v.  City  of  saw,  161  N.  Y.  176  (1899).  A  water- 
Grand  Junction,  13  Colo.  App.  80  works  company  competing  with  city 
(1899).  Where  a  municipality  has  water-works  may  enjoin  the  city 
contracted  with  a  water-works  com-  from  charging  the  former's  customers 
pany  for  water  it  cannot,  under  the  more  than  its  own  customers  for 
Pennsylvania      statutes     prohibiting  sewer  connections,  etc.     City  of  Mo- 
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its  contract  with  a  water-works  company  for  a  supply  of  water,  and 
erects  its  own  works,  it  is  liable  in  damages  sufficient  to  make  the 
•  company  whole  for  the  breach.*  A  water-works  company  whose  con- 
tract with  the  city  has  expired  cannot  prevent  the  city  constructing 
its  own  water-works.^ 

An  exclusive  franchise  may  be  granted  to  a  water-works  company 
by  the  state,  but  not  by  a  municipality,  unless  the  latter  has  been 
expressly  authorized  to  make  such  a  grant.^     Where  a  city  has  en' 


bile  V.  Bienville,  etc.  Co.,  30  S.  Bep. 
445  (Ala.  1901). 

1  Bennett    Water    Co.    v.    Burgess, 
etc.,  202  Pa.  St.  616   (1902). 

2  Skaneateles,  etc.   Co.  v.  Skaneat- 
eles,  184  U.  S.  354   (1902), 


does  not  fall  entirely  if  such  illegal 
part  is  separable  from  the  rest.  City 
of  Greenville  v.  Greenville,  etc.  Co., 
125  Ala.  625  (1900).  An  exclusive 
grant  to  a  water-works  company  by 
a  municipality  is  not  valid  where  it 


3  An  exclusive  feature  of  a  grant  was  not  expressly  authorized  by  the 
by  a  municipality  to  a  water,  light,  legislatul-e,  and  where  such  provision 
and  gas  company  is  void  where  the    is  in  consideratioii  for  certain  things 


statutes  do  not  expressly  authorize 
the  municipality  to  make  such  a 
grant.    Water,  etc.  Co.  v.  Hutchinson, 


to  be  done  by  the  company  the  whole 
municipal  grant  falls.  Town  of  Kirk- 
wptod  V.  Meramec,  etc.  Co.,  68  S.  W. 


207  U.  S.  385  (1907).  A  city  has  no  Rep.  761  (Mo.  1902).  A  statute  au- 
inherent  power  to  grant  an  exclusive  thorizing  a  municipality  to  grant  the 
privilege.  A  competing  franchise  right  for  the  construction  of  water- 
may    be    granted    to   another    water-  works  does   not  authorize   the  grant 


works  company.  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  167  (1889); 
Be  City  of  Brooklyn,  143  N.  Y.  596 
(1894);  afe'd,  166  U.  S.  685.    A  muni- 


of  an  exclusive  right.  Westerly 
Water-works  v.  Westerly,  75  Fed.  Rep. 
181  (1896).  A  municii>al  corporation 
has   no   power  to   grant   to  a  water- 


cipality   has    no    inherent    power    to    works    company    an   exclusive    privi- 
grant   a   monopoly   to    a   corporation    lege  to  furnish  water  for  a  term  of 


to  furnish  water  and  light  for  twenty 
years.  Water,  etc.  Co.  v. 
Hutchinson,  144  Fed.  Rep.  256 
(1906).  City  of  Sioux  Falls  v.  Farm- 
ers' L.  &  T.  Co.,  136  Fed.  Rep.  721 
(1905).     Even  though  a  contract  be- 


years.  Only  the  legislature  can 
City  of  create  such  a  monopoly.  Brenham  v. 
Brenham  Water  Co.,  67  Tex.  542 
(1887) ;  Davenport  v.  Kleinschmidt, 
6  Mont.  502  (1887).  A  city  cannot 
grant    an    exclusive    franchise    to    a 


tween  a  water  company  and  a  city  water-works  company  under  the  ex- 
for  the  supply  of  water  contains  an  press  power  to  contract  for  water- 
illegal  provision  giving  the  water  works.  The  city  may  subsequently 
company  exclusive  rights,  yet,  if  the  erect  its  own  works.  Long  v.  Duluth, 
illegal  provision  be  separable  from  49  Minn.  280  (1892).  A  city  has  no 
the  rest  of  the  contract,  the  court  will  power  to  grant  an  exclusive  privilege 
uphold  the  contract  and  reject  the  to  a  water-works  company  nor  to  ex- 
illegal  provision.  Kimball  v.  City  of  empt  it  from  taxation.  Altgelt  v. 
Cedar  Rapids,  100  Fed.  Rep.  802  San  Antonio,  81  Tex.  436  (i890).  A 
(1900).  An  exclusive  right  granted  municipality- cannot  grant  an  exclu- 
by  a  city  to  a  water-works  company  sive  right  to  lay  water  pipes  in  the 
is  illegal  unless  the  charter  of  the  streets.  Smith  v.  Westerly,  19  R.  I- 
city  authorized  such,  but  the  contract  437  (1896).  A  city  has  no  Implied 
between   the   city   and   the  company  power  to  grant  an  exclusive  right  to 
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tered  into  a  legal  contract  with  a  water-works  company  for  a  term 
of  years,  giving  to  the  latter  the  exclusive  right  to  supply  water, 
and  then  the  legislature  authorizes  the  city  to  construct  its  ovm 
water-works  in  competition,  and  the  city  is  about  to  do  so,  the  com- 
pany may  file  a  bill  in  equity  to  enjoin  such  action,  and  such  bill 
may  be  filed  in  the  federal  court  on  the  ground  that  the  city  is 
about  to  impair  the  validity  of  the  contract.-'  The  United  States 
court  has  jurisdiction  of  a  suit  by  the  trustee  of  bondholders  of  a 
water-works  company  to  enjoin  the  city  from  constructing  its  own 
water-works  in  violation  of  an  exclusive  right  granted  to  the  com- 
pany.* 


a  water  company;  but  where  the  ex- 
clusive feature  is  separable  from  the 
rest  of  the  contract  between  the  city 
and  the  company,  the  rest  of  the  con- 
tract may  be  upheld.  Illinois,  etc. 
Bank  i:  Arkansas  City,  76  Fed.  Rep. 
271  (1896).  A  city  has  no  implied 
power  to  give  an  exclusive  right  to 
a  water  company  for  twenty-one  years. 
Illinois,  etc.  Bank  v.  Arkansas  City 
Water  Co.,  67  Fed.  Rep.  196  (1895). 
A  city  having  the  power  to  build, 
buy,  or  condemn  works  may  legally 
contract  with  a  company  not  to  build 
competing  works  for  twenty-five 
years.  Walla  Walla  Water  Co.  v. 
Walla  Walla,  60  Fed.  Rep.  957 
(1894);  afC'd,  172  U.  S.  1  (1898). 
Even  though  an  exclusive  grant  be 
void,  yet  where  for  ten  years  the  city 
has  paid  the  hydrant  rental  called  for 
by  the  contract,  and  money  was  in- 
vested on  the  faith  of  the  contract 
with  the  city,  it  cannot  repudiate  the 
contract  and  refuse  to  pay.  Fergus 
Falls  Water  Co.  v.  Fergus  Falls,  65 
Fed.  Rep.  586  (1895).  See  also  §934, 
infra. 

iVicksburg,  etc.  Co.  v.  Vicksburg, 
185  U.  S.  65  (1902).  A  contract  be- 
tween a  city  and  a  water-works  com- 
pany whereby  the  latter  is  given  ex- 
clusive rights,  under  the  statutory 
power  of  the  city,  is  a  contract  and 
is  a  law  of  the  state,  within  the  mean- 
ing of  the  contract  clause  of  the  fed- 
eral constitution,  and  the  United 
States  court  has  jurisdiction   to   en- 


join any  violation  thereof.  Amer- 
ican, etc.  Co.  V.  Home,  etc.  Co.,  115 
Fed.  Rep.  171  (1902).  An  exclusive 
grant  by  the  legislature  to  a  water- 
works company  to  supply  the  city 
with  water  may  be  repealed  under 
the  constitution  of  Alabama,  which 
prohibits  the  legislature  from  "mak- 
ing any  irrevocable  grants  of  special 
privileges  or  immunities,"  and  an- 
other provision  of  the  constitution 
that  a  repeal  or  amendment  may  be 
made,  provided  "no  injustice  shall  be 
done  to  the  incorporators,"  does  not 
prevent  such  amendment.  Bienville, 
etc.  Co.  V.  Mobile,  186  U.  S.  212 
(1902).  An  exclusive  water-works 
right  granted  by  the  state  is  a  con- 
tract which  cannot  afterwards  be 
repudiated  or  impaired.  New  Orleans 
Water-works  Co.  v.  Rivers,  115  U.  S. 
674  (1885);  St.  Tammany  Water- 
works V.  New  Orleans  Water-works, 
120  U.  S.  64  (1887).  In  New  Jersey 
it  seems  to  be  held  that  even  though 
a  city's  grant  to  a  company  of  an 
exclusive  right  to  furnish  water  be 
ultra  vires,  yet  eijuity  will  protect  the 
company  when  it  furnishes  sufiacient 
water  and  reasonably.  "Equity  will 
protect  a  corporation  entitled  to  the 
enjoyment  of  an  exclusive  franchise 
against  unlawful  competition."  At- 
lantic City  Water-works  v.  Atlantic 
City,  39  N.  J.  Eq.  367   (1885). 

2  Mercantile  Trust  Co.  v.  Columbus, 
203  U.  S.  311  (1906). 
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The  courts,  however,  do  not  favor  these  exclusive  privileges,  and 
will  construe  them  strictly,  giving  no  voider  meaning  to  their  terms 
than  is  clearly  expressed.^  A  contract  of  a  city  to  use  a  certain 
number  of  public  hydrants  and  public  lights  is  not  illegal  on  the 
ground  of  being  an  exclusive  contract.^  A  city  may  be  given  power 
to  lease  water-works  owned  by  it.^ 

The  rights  and  liabilities  of  a  water-works  company  as  against 
other  riparian  owners  of  the  source  of  supply  of  water  are  considered 
elsewhere.*  Where  a  municipal  corporation  sinks  wells  on  its  land 
and  taps  all  the  sub-surface  water,  and  uses  such  water  for  sale  to  its 
citizens,  it  is  liable  in  trespass  for  the  damage  occasioned  to  adjacent 
land-owners  in  losing  their  supply  of  water  for  agricultural  purposes.^ 


1  A  contract  by  a  city  with  a  water-  and  street  franchises.  Richmond,  etc. 
works  company,  contained  in  the  lat-  Co.  v.  Richmond,  L.  R.  3  Ch.  D.  82 
ter's  charter,  whereby  it  had  the  sole  (1876).  In  Consolidated  Water  Co. 
right  to  supply  the  city  with  water  r.  Babcock,  76  Fed.  Rep.  243  (1896), 
from  a  certain  source,  is  not  im-  the  court  held  that  where  the  owner 
paired  by  authorizing  another  com-  of  the  bonds  and  most  of  the  stock 
pany  to  supply  it  from  a  different  of  a  water  company  wished  to  en- 
source.  Stein  V.  Bienville,  etc.  Co.,  join  the  city  from  contracting  with 
141  U.  S.  67  (1891),  aff'g  34  Fed.  another  water  company  in  violation. 
Rep.  145  (1888).  A  city  has  inherent  of  the  rights  of  the  former  water  corn- 
power  to  grant  a  franchise  to  a  waiter-  pany,  the  former  water  company  was 
works  company  to  furnish  water  for  a  necessary  party  to  the  suit.  Claims 
thirty  years,  and  while  a  provision  of  exclusive  privileges  are  strictly 
in  the  grant  that  it  shall  be  exclusive  construed.  Emerson  v.  Common- 
is  void,  this  does  not  render  invalid  wealth,  108  Pa.  St.  Ill  (1884);  Le-, 
the  whole  contract.  City  of  Gadsden  high  "Water  Co.'s  Appeal,  102  Pa.  St. 
I'.  Mitchell,  40  S.  Rep.  557  (Ala.  1906).  515  (1883).  See  also  §§906,  913,  922, 
A  charter  to  one  corporation  to  take  927,  supra. 

water  from  a  certain  source  to  sup-  2  Cunningham  v.  City  of  Cleveland, 
ply  a  town  does  not  prevent  a  similat  98  Fed.  Rep.  657  (1899),  the  court 
charter  to  another  later  coriwration.  refusing  to  follow  Brenham  v.  Water 
Rockland  Water  Co.  v.  Camden,  etc.  Co.,  67  Tex.  542. 
Co.,  80  Me.  544  (1888).  A  water-  a  Where  a  water-works  system 
works  company  and  a  city,  having  owned  by  a  city  is  in  a  worthless  con- 
power  to  purchase  works,  cannot  en-  dition,  the  city  may  lease  it  to  a 
join  another  company  from  putting  corporation  tha,t  will  put  it  into  a 
in  rival  works.  Chester's  Appeal,  8  condition  to  furnish  a  satisfactory 
Atl.  Rep.  400  (Pa.  1887).  See  also  water  supply,  even  though  the  rental 
Welsh  r.  Borough,  186  Pa.  St.  578  is  one  dollar  a  year.  Ogden  City  v. 
(1898).     In  England,  by   statute,   no  Bear    bake,    etc.    Co.,    28    Utah,    25 


water-worka  company  is  allowed  to 
put  works  in  a  town  which  another 
company  already  adequately  supplies. 
Held,  however,  that  the  latter  excep- 
tion does  not  apply  where  one  com- 


(1904). 

4  See  §  931o,  infra. 

8  Forbell  v.  City  of  New  York,  164 
N.  Y.  522  (1900);  Reisert  v.  City  of 
New    York,    174    N.    Y.    196    (1903). 


pany  having  a  supply  uses  the  plant   Where  a  city  by  the  operation  of  a 
of  another  company  having  the  plant    water-works     system     consisting    of 
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The  general  powers  and  duties  of  a  water-works  company  depend  of 

course  largely  upon  its  charter  and  the  statutes  of  the  state.^  Although 

a  city  has  reached  the  limit  fixed  by  law  as  to  its  debts,  yet  it  may 
contract  to  pay  an  annual  rental  for  thirty  years  for  water,  but, 
if  any  year,  when  the  rent  becomes  due,  the  debt  is  still  at  the  limit, 
than  such  rent  is  illegal  and  not  collectible.^    The  federal  court  need 

wells   and   pumps  an  its   own   land,  water-works  will  'be  built  is  without 

drains  the  surrounding  territory  and  consideration,    where    the    ordinance 

affects  a  stream  on  the  land   of  an-  giving    the    right    to    construct    the 

other    person,    the    city    is    liable    in  works  did  not  call  for  a  bond.     Mof- 

damages  therefor.     Smith  v.  City  of  fett    v.    Goldsborough,    52    Fed.    Rep. 

Brooklyn,   160  N.  Y.   357    (189fl).     A  560    (1892). 

municipality  is  liable  for  sinking  2  Keihl  v.  South  Bend,  76  Fed.  Riep. 
wells  and  drawing  off  the  sub-surface  921  (1896).  Even  though  the  charter 
water  from  the  premises  of  adjoining  of  a  city  limits  its  debt  to  $50,000, 
property  o^wners,  thereby  stopping  the  and  it  already  owes  $16,000,  yet  the 
flow  of  a  spring.  Commissioners  of  city  may  make  a  contract  with  a 
Aberdeen  i\  Bradford,  51  Atl.  Rep.  water-works  company  and  agree  to 
614  (Md.  1902).  pay  the  latter  $1,500  a  year  for 
1 A  water-supply  company  may  use  twenty-five  years.  A  contract  for  a 
its  pljjes  to  supply  other  towns  where  future  d'ebt  to  be  incurred  is  different 
its  charter  so  provides  and  the  city  from  an  existing  debt.  Walla  Walla 
ordinance  does  not  forbid.  Duluth  City  v.  Walla  Walla  Water  Co.,  172 
V.  Duluth,  etc.  Co.,  45  Minn.  210  U.  S.  1  (1898).  Hydrant  rental 
(1891).  A  corporation  owning  water-  which  a  municipality  agrees  to  pay 
works  outside  of  a  city  may  agree  for  thirty  years  is  figured  year  by 
to  furnish  water  to  one  inside  the  year,  in  estimating  the  indebtedness 
city,  the  general  distribution  of  the  of  the  municipality,  and  an  option 
water  to  be  under  the  joint  control  retained  by  the  municipality  in  this 
of  two  agents,  each  corporation  ap-  contract  whereby  it  has  a  right  to 
pointing  one,  and  the  profits  to  be  purchase  the  works  does  not  Invali- 
divided  equally.  Sam  Diego  Water  date  the  transaction.  Fidelity,  etc. 
Co.  V.  San  Diego  Flume  Co.,  108  Cal.  Co.  v.  Fowler  Water  Co.,  113  Fed. 
549  (1895).  A  water  company  must  Rep.  560  (1902).  The  annual  pay- 
lower  its  pipes  when  necessary  to  ment  to  a  water-works  company  is 
make  them  conform  to  a  new  grade,  the  amount  figured  in  determining 
Jersey  City  v.  Hudson,  13  N.  J.  Eq.  whether  the  city  is  exceeding  its  limit 
420  (1861).  Where  the  contract  of  of  indebtedness.  Anoka,  etc.  Co.  v. 
a  water-works  company  with  the  city  City  of  Anoka,  109  Fed.  Rep.  580 
required  it  to  filter  its  water,  the  city  (1901).  For  a  digest  of  the  cases  on 
may  enforce  this  contract  by  a  suit  the  effect  of  a  limitation  upon  debts 
for  specific  performance.  The  con-  upon  a  contract  to  pay  a  fixed  sum 
sumers  will  not  be  left  to  an  action  for  a  series  of  years,  see  43  Cent.  L. 
for  damages.  Burlington  v.  Burling-  J.  381  (1896).  In  Kentucky  a  long- 
ton  Water  Co.,  86  Iowa,  266  (1892).  time  municipal  contract  to  pay  for 
A  water-works  company  may  shut  off  water  and  electric  light  at  a  fixed 
the  water  from  a  customer  who  vio-  sum  per  annum  is  construed  as  a 
lates  its  reasonable  regulations.  Shi-  present  debt  for  the  whole  sum  for 
ras  V.  Ewing,  48  Kan.  170  (1892).  A  all  the  years,  in  ascertaining  whether 
bond  given  to  a  city  to  the  effect  that  the  five  per  cent,  limit  is  overrun, 
(221)                                          3521 
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not  follow  the  decisions  of  the  supreme  court'  of  the  state  on  the  ques-» 
tion  of  whether  annual  rental  to  be  paid  by  a  state  to  a  water-works 
company  is  to  be  considered  a  debt,  where  such  decisions  were  rend- 
ered after  the. contract  had  been  made.^  A  municipality  may  con- 
tract with  a  water-works  company  for  a  longer  period  than  the  dura- 
tion of  the  term  of  office  of  the  members  of  the  city  council,  and  a 
contract  for  twenty-one  years  is  legal.^  In  Minnesota,  however,  it  has 
been  held  that  a  thirty-year  contract  given  by  a  city  to  a  water-works 
company  to  supply  water  to  the  city  for  fire  protection  is  unreasonable 


Beard  v.  Hopkinsville,  95  Ky.  239 
(1894).  Although  the  constitution 
of  the  state  limits  the  indebtedness 
of  cities  to  five  per  cent,  of  the  as^ 
sessed  value  of  the  taxable  property, 
and  although  a  city  already  owes 
•within  $20,000  of  the  limit,  yet  it 
may  contract  to  pay  for  thirty  years 
the  annual  sum  of  $7,040  for  gas, 
payments  to  be  made  monthly.  East 
St.  LiOuis  V.  East  St.  Louis,  etc.  Co., 
98  111.  415  (1881).  But  if  the  limit 
is  already  reached,  then  not  even  a 
contract  for  water  for  city  hydrants 
is  enforceable.  Prince  v.  Quincy,  105 
111.  138,  215  (1883).  A  city  may  con- 
tract for  a  supply  of  water  for  twenty 
years.  A  limitation  on  debts  to  be 
incurred  by  the  city  applies  to  the 
rental  payable  each  year  of  the  twenty 
years,  and  not  to  the  aggregate  sum 
paid  during  the  twenty  years.  Even 
though  the  consideration  for  rent  be 
illegal,  yet  recovery  may  be  had  by 
a  water-works  company  on  a  quantum 
valeiat.  Higgins  v.  Sian  Diego,  45 
Pac.  Bep.  824  (Cal.  1896).  Bonds  is- 
sued by  a  city  to  pay  for  water-works 
are  void  where  the  indebtedness  of 
the  city  is  limited  by  the  constitution 
to  a  certain  amount,  and  this  amount 
has  already  'been  reached  by  the  city, 
exclusive  of  the  water-works  bonds. 
Buchanan  v.  Litchfield,  102  U.  S.  278 
(1880) ;  also  Nesbit  v.  Riverside  Ind. 
Dist,  144  U.  S.  610  (1892).  Where 
a  city  contracts  for  water  for  a  long 
period  of  time,  the  annual  payment 
is  figured  as  a  part  of  the  annual 
taxes  in  estimating  whether  the  maxi- 


mum tax  allowed  is  exceeded.  Sted- 
man  v.  City  of  Berlin,  67  Wis.  505 
(1897). 

1  Mercantile,  etc.  Co.  v.  Columbus, 
etc.   Co.,    130   Fed.   Riep.    180    (1903). 

2  Illinois,  etc.  Bank  v.  Arkansas 
City,  76  Fed.  Rep.  271  (1896).  A 
city  may  make  a  long-time  contract 
for  public  hydrants  and  public  lights. 
Cunningham  v.  City  of  Cleveland,  98 
Fed.  Rep.  «57  (1899).  A  city  may 
make  a  contract  for  a  supply  of  water 
and  light  for  thirty-one  years  and  fix 
the  rates  to  be  charged  during  that 
period,  and  the  burden  of  proof  that 
the  terms  of  such  contract  were  un- 
reasonable is  upon  the  party  attack- 
ing it.  Rieed  v.  City  of  Anoka,  85 
Minn.  294  (1902).  A  city  having 
power  to  furnish  water  and  control 
the  erection  of  works  for  that  pur- 
pose may  authorize  a  corporation  to 
construct  such  works,  and  may  make 
a  contract  for  a  reasonable  term  of 
years  for  furnishing  water  to  the  city 
at  a  price  specified.  Anoka,  etc.  Co. 
V.  City  of  Anoka,  109  Fed.  Rep.  580 
(1901).  As  to  the  power  of  a  city 
to  contract  for  a  series  of  years,  see 
also  Dillon,  Mun.  Corp.  (4th  ed.), 
§§131,  136,  136a.  Also  see  §927, 
supra.  A  grant  by  a  city  in  Texas 
to  a  water-works  company  of  the 
right  to  supply  water  for  twenty-five 
years  to  the  city  and  the  citizens  is 
not  in  violation  of  the  constitutional 
provision  of  that  state  against  mo- 
nopolies, the  grant  not  being  exclu- 
sive. Bartholomew  v.  Austin,  85  Fed. 
Rep.  359    (1898),  the  court  refusing 
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in  length  of  time  and  is  Yoid.-^  An  ordinance  granting  rights  to  a 
water-works  company  and  binding  the  city  to  pay  for  twenty-one 
years  large  water  rentals  to  the  trustees  of  the  mortgage  of  the  water- 
works company,  which  practically  guarantees  the  success  of  the  com- 
pany, and  which  also  authorizes  the  city  to  purchase  nearly  the 
entire  capital  stock  of  the  corporation,  is  practically  employing  the 
credit  of  the  city  for  the  benefit  of  a  private  corporation  and  is 
illegal.^  A  perpetual  contract  by  a  city  with  a  water-works  com- 
pany to  annually  levy  taxes  and  pay  the  proceeds  to  the  water  com- 
pany is  illegal,  and  the  contract  is  not  even  good  for  the  term  of  the 
chartered  existence  of  the  company.*  The  federal  court  has  no  juris- 
diction of  a  suit  in  behalf  of  the  trustee  of  a  water-works  company 
mortgage  to  test  the  validity  of  a  city  ordinance  repudiating  the 
water-works  grant,  where  the  arrangement  of  parties  is  merely  a 
contrivance  to  give  jurisdiction  to  the  United  States  court,  after  the 
highest  court^n  the  state  in  which  the  controversy  arose  has  decided 
that  the  ordinance  is  legal.*  Where  a  municipality  contracts  with 
a  water-works  company  for  twenty  years,  when  it  is  authorized  to 
contract  for  only  ten  years,  the  contract  is  not  good,  even  for  ten 
years.^  Even  though  the  right  of  a  water-works  company  to  occupy 
the  streets  has  expired,  yet  the  company  has  a  reasonable  time  there- , 
after  to  negotiate  for  an  extension  or  renewal  of  its  franchise,  or  to 
close  out  its  business.®  A  water  company  having  the  right  to  water 
has  also  the  right  to  the  ice.''  A  water-works  company  has  no  in- 
herent power  to  sell  or  lease  its  property  to  another  company.*     But 

to  follow  Brenham  v.  Brenham  Water  4  City  of  Dawson  v.  Columbia  Trust 

Co.,  67  Tex.  542    (1887).  Co.,  197  U.   S.  178    (1905),   rev'g  130 

iFlynn  v.  Little  Falls,  etc.  Water  Fed.  Rep.  152. 

Co.,  77  N.  W.  Rep.  38   (Minn.  1898).  5  Town  of  Kirkwood  v.   Meramec, 

So  also   is   a  contract  by  which  the  etc.    Co.,    68    S.    W.    Riep.    761     (Mo. 

city  agrees  to  pay  all  city  taxes  on  1902). 

the    property    of    such    water-works  6  Cedar  Rapids,  etc.  Co.  v.  City  of 

company.     Little   Falls,    etc.    Co.    v.  Cedar  Rapids,    91   N.   W.   Rep.   1081 

City  of   Little   Falls,    74   Minn.    197  (Iowa,   1902).     The   mere   threat   of 

(1898).    In  a  contract  between  a  city  a  city  to  claim  that  a  street  railway 

and  a  water-works  company  the  city  grant  has  expired  is  not  such  action 

may  agree  to  pay  all  taxes  on  the  as  will  sustain   a   bill   in  equity   to 

company's   property    in    excess    of   a  enjoin  any  action.    Elkins  v.  City  of 

certain  sum.     Ludington,  etc.   Co.  v.  Chicago,  119  Fed.  Rep.  957  (1902). 

City   of    Ludington,    119    Mich,    480  7  Wright  v.  Woodcock,  86  Me.  113 

(1899).     See   also    note   4,    p.    3513,  (1893). 

supra.  8  New  Albany  Water-works  v.  Louis- 

2  Scott  V.  City  of  La  Porte,  162  Ind.  ville,    etc.    Co.,    122    Fed.    Rep.    776 
34  (1903).  (1903).     A  water-works  company   is 

3  Westminster  Water  Co.  v.  Mayor,  a   quasi-public   corporation   and    can- 
etc,  98  Md.  551  (1904).  not    sell    its    entire   property   unless 
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even  if  it  does  so,  no  one  but  the  state  can  complain.-^  A  water- 
works grant  by  a  city  to  certain  persons  and  their  assigns  authorizes 
them  to  sell  the  same.^  A  water  company  has  inherent  power  to 
mortgage  its  property  and  also  its  contract  with  the  city  to  supply 
water.*  A  water-works  mortgage  covering  ordinances  granted  to  the 
company  by  the  city  may  be  construed  to  cover  rights  granted  the 
company  by  the  state.*  A  mortgage  of  a  water-works  company  cover- 
ing extensions,  additions  and  after-acquired  property  covers  a  new 
pumping  station  and  a  new  source  of  supply.^    A  trustee  of  a  mort- 


authorized  by  statute  so  to  do,  but 
a  statute  authorizing  corporations  to 
sell  their  property  on  a  two-thirds 
vote  of  their  stockholders  gives  such 
power  to  a  water-works  company. 
Oity  of  South  Pasadena  v.  Pasadena, 
etc.  Co.,  93  Pac.  Rep.  490  (Cal.  1908). 

1  Even  though  an  electric-light 
company  has  no  power  to  assign  its 
franchise  to  construct  and  operate  its 
plant,  yet  if  it  does  assign  it  to  an 
individual  and  he  then  assigns  it  to 
a  corporation,  and  the  latter  is  al- 
lowed by  the  municipality  -  to  com- 
plete and  operate  the  plant,  the  asr 
signment  is  legal,  and,  moreover,  no 
one  can  rais^e  a  question  as  to  its 
legality,  except  the  municipality  it- 
self. Matter  of  Long  Acre,  etc.  Co., 
117  N.  Y.  App.  Div.  80  (1907);  aft'd, 
188  N.  Y.  361. 

2  San  Liuis  Water  Co.  v.  Etetrada, 
117  Cal.  168  (1897).  Cf.  §894,  supra- 
A  foreign  corporation  may  mortgage 
or  sell  water-works  as  well  as  con- 
struct them,  where  its  charter  author- 
izes it  so  to  do,  and  where  the  city 
has  power  from  the  legislature  to 
grant  the  right  to  construct  water- 
works on  such  terms  as  may  be 
agreed  upon.  If  the  city  does  not 
object  to  the  mortgage  the  corpora- 
tion cannot  object.  American  Water- 
works Co.  V.  Farmers'  L.  &  T.  Co., 
73  Fed.  Bep.  956  (1896).  A  city  own- 
ing water-works  has  no  power  to  sell 
them  unless  the  statute  expreasly  au- 
thorizes such  sale.  Huron  Water- 
works Co.  V.  Huron,  7  S.  D.  9  (1895). 
Where  for  eight  years  a  city  has  ac- 
quiesced in  a  sale  by  a  water-works 
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company  of  its  plant  to  another  com- 
pany, the  city  cannot  avoid  its  con- 
tract on  the  ground  that  such  sale 
was  illegal.  City  of  Austin  v.  Bar- 
tholomew, 107  Fed.  Rep.  349   (1901). 

3  State  V.  Topeka,  etc.  Co.,  60  Pac. 
Rep.  337  (Kan.  1900),  holding  also 
that  where  a  water-works  contract  be- 
tween the  company  and  the  city  is 
mortgaged  and  the  mortgage  is  fore- 
closed, the  purchaser  at  the  sale  may 
transfer  the  same  to  a  foreign  corpo- 
ration and  the  latter  may  own  the 
property   and  enforce  the  contract. 

4  Andrews  v.  National  Foundry, 
etc.  Works,  61  Fed.  Rep.  782  (1894). 
As  to  a  corporate  mortgage  deed  of 
trust  on  water  ditches,  see  Frank  v. 
Hicks,  4  Wyo.  502  (1894).  A  court 
of  equity  may  authorize  the  receiver 
of  water-works  to  incur  debts  which 
shall  be  prior  in  right  to  a  pre-exist- 
ing mortgage.  Ellis  v.  Vernon,  etc. 
Co.,  4  Tex.  Civ.  App.  66  (1893). 

5  New  England,  etc.  Co.  v.  Farmers', 
etc.  Co.,  136  Fed.  Rep.  521  (1905), 
holding  that  where  the  owner  of  all 
the  stock  of  a  water-works  company 
organizes  another  company  to  build 
a  new  pumping  station  and  a  new 
source  of  supply,  a  mortgage  of  the 
first  company  covering  extensions, 
additions  and  after-acquired  propertj 
covers  S'uch  new  pumping  station,  it 
appearing  that  a  portion  of  the  mort- 
gage bonds  were  reserved  for  such 
extension,  and  the  physical  facts 
visible  to  any  person,  and  the  pro- 
vision to  the  mortgage,  which  were 
also  open  to  public  notice,  making  it 
evident  that  the  mortgage  necessarily 


CH.  LV.]  GAS,  ELECTRIC-LIGHT,  ETC.    COMPANIES.  [§   931. 

gage  of  a  water-works  company  cannot  enforce  in  the  federal  court  a 
contract  between  the  company  and  the  city,  where  the  company  could 
not  bring  suit  in  the  federal  court.^  But  where  Hie  original  contract 
between  a  water-works  company  and  the  city  provides  that  the  rental 
to  be  paid  by  the  city  shall  be  paid  to  the  trustee  of  the  mortgage,  and 
such  trustee  is  a  non-resident,  the  trustee  may  enforce  payment  by 
a  suit  in  the  United  States  courL^  Where  a  mortgage  on  a  water- 
works is  being  foreclosed  in  the  federal  court,  that  court  has  juris- 
diction to  collect  hydrant  rentals  due  from  the  city.^  The  remedy  of 
a  water-works  company  to  collect  rental  from  the  town,  in  accordance 
with  the  contract  between  them,  is  at  law  and  not  in  equity.*  A 
water-works  company  being  an  enterprise  of  a  quasi-public  nature,  its 

included  the  new  pumping  ■station  pany's  mortgage  the  court  cannot 
and  mains.  compel  the  city  to  pay  to  the  mort- 
1  Boston,  etc.  Co.  v.  Plattsmouth,  76  gagee  water  rents  which  the  city 
Fed.  Rep.  881  (1896).  A  mortgagee  denies  to  be  due.  City  of  Eau  Claire 
of  a  water-works  company  cannot  v.  Payson,  107  Fed.  Rep.  552  (1901). 
bring  suit  in  the  federal  court  to  ool-  Where  an  insolvent  water-works  com- 
leot  from  the  city  water  rents  when  pany  is  in  the  hands  of  a  receiver  the 
the  city  and  the  company  are  citizens  contract  of  the  ^  city  to  pay  hydrant 
of  the  same  state.  Such  a  suit  must  rates  may  be  enforced  in  that  same 
be  at  law  and  cannot  be  by  a  pro-  suit.  Cunningham  v.  City  of  Cleye- 
ceeding  in  a  foreclosure  suit.  City  land,  98  Fed.  Rep.  657  (1899).  A 
of  Eau  Claire  v.  Payson,  107  Fed.  suit  by  the  trustee  of  a  mortgage. 
Rep.  552  (1901).  The  remedy  of  a  covering  water  rentals  due  from  the 
mortgagee  to  collect  water  rentals  city,  to  recover  such  rentals  cannot 
from -a  city  under  a  contract  which  be  brought  in  the  federal  court,  where 
was  subject  to  the  mortgage  must  be  the  city  and  the  water-works  company 
at  law.  City  of  Eau  Claire  v.  Pay-  are  citizens  of  the  same  state.  Such 
son,  109  Fed.  Rep.  676  (1901).  A  rentals  cannot  be  collected  in  connec- 
trustee  of  a  mortgage  of  a  water-  tion  with  the  foreclosure  suit,  inas- 
works  company  cannot  file  a  bill  in  much  as  the  remedy  is  at  law.  Amer- 
the  United  States  court  against  the  ican,  etc.  Co.  v.  Home,  etc.  Co.,  115 
company  and  the  city  in  which  the  Fed.  Rep.  171  (1902).  Where  a  water- 
water-works  are  located,  where  the  works  mortgage  is  foreclosed  and  on 
company  and  the  city  are  citizens  of  the  sale  the  purchaser  is  a  citizen 
the  same  state  and  it  transpires  that  of  another  state,  he  can  bring  suit 
the  interests  of  the  trustee  and  com-  in  the  federal  court  to  collect,  under 
pany  are  the  same,  the  suit  being  a  contract  between  the  old  company 
practically  against  the  city.  Boston,  and  the  city  for  the  supply  of  water, 
etc.  Co.  V.  City  of  Racine,  97  Fed.  even  though  the  company  itself  could 
Rep.  817  (1899).  See  also  note  3,  not  have  brought  suit  in  the  federal 
p.  3489.  court,  it  being  a  citizen  of  the  same 

2  Columbia,  etc.  Co.  v.  City  of  Daw-  state  as  the  city.     Poirtage  City,  etc. 
son,  130  Fed.  Rep.  152    (1903).  Co.  i:  City  of  Portage,  102  Fed.  Rep. 

3  Fidelity,  etc.  Co.  v.  Fowler  Water  769   (1900). 

Co.,  113  Fed.  Rep.  560   (1902).     In  a        4  Raton,  etc.  Co.  v.  Raton,  174  U.  S. 
suit  to  foreclose  a  water-works  com-    360    (1895). 
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creditors  can  subject  its  property  to  their  detts  only  by  a  suit  in 
equity.^ 

The  legislature  may  regulate  the  rates  charged  by  a  water-works 
company.^  The  legislature  may  authorize  cities  to  reduce  water 
rates  which  are  unreasonably  high,  and  such  reductions  may  be  made 
from  time  to  time.*  The  power  of  a  state  to  regulate  water  rates  will 
not  be  construed  as  having  been  contracted  away  if  there  is  any  doubt 


lA  water-works  plant  in  England  similar  towns  in  the  state.  Lead- 
is  considered  as  of  such  a  public  ville  Water  Co.  v.  Leadville,  22  Colo, 
nature  as  to  preclude  a  foreclosure  297  (1896).  The  federal  receiver  of 
and  sale  by  creditors  secured  by  an  a  water  company  may  file  a  bill  in 
undertaking.  The  court  will  only  equity  to  establish  his  right  to  ftx 
appoint  a  receiver  to  operate  the  plant  water  rates.     Ijanning  v.  Osborne,  79 


for  the  benefit  of  creditors.  Blaker 
V.  H«rts,  etc.  Co.,  L,.  R.  41  Ch,  D. 
399    (1889).     In   Wisconsin-  the   me- 


Fed.  Riep.  657  (1897).  After  such 
suit  is  started  a  consumer  cannot 
start  suit  in  the  state  court  to  test 


chanics'    lien    law    is    applicable    to    the    same    question.      Ward   v.    San 


quasi-public   corporations.   When   lev- 
ied upon  a  part  of  water-works,  the 


Diego,    etc.    Co.,    79    Fed.    Rep.    665 
(1897).     Where   a   water-works  cost 


court  will   not  order  a   sale  of   that    |750,000,  and  the  municipality  reduces 
;^art,  but  the  sale  of  the  whole.     Na-    the  rates  so  that  the  net  profit  is  only 


tional,  etc.  Works  v.  Oconto,  etc.  Co., 
52  Fed.  Rep.  43  (1892) ;  afE'd,  59  Fed. 
Rep.  19. 

2  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347  (1884). 
Where    the    power    to    reduce    water 


$25,000,  the  reduction  is  illegal.  San 
Diego  W.  Co.  V.  San  Diego,  118  Gal. 
556  (1897).  A  provision  in  a  water- 
works company's  charter  that  the 
legislature  might  prescribe  such  regu- 
lations as  it  saw  fit  gives  the  legis- 


rates  is   delegated  to   a  local   board,  lature  power  to  regulate  water  rates, 

that  board  must  strictly  comply  with  and   a   statute   authorizing  a  city  to 

the  statutory  requirements  as  to  in-  contract  with  a  water-works  company 

vestigation,  etc.,  before  reducing  the  to   furnish   water   "at   such   rates  as 

rates.     Spring   Valley   Water   Works  may  be  fixed  by  ordinance"  authorizes 

V.  San  Francisco,  82  Cal.  286   (1890).  the  city  to  fix  such  rates  from  time 

In    Pennsylvania   a    water   consumer  to  time,  provided  the  rates  are  fair 

may  apply  to  the  court  to  determine  and  reasonaJble,  and  the  city  may  re- 

the  reasonableness  of  the  water  rates  duce  the  rate  which  it  had  agreed  to 

charged  by  a  private  water  company  pay  for   the  supply   of  water  to  hy- 

and   to   decree    that   the    charges    be  drants.    City  of  Danville  v.  Danville, 

decreased.     Any    reduction   must    be  etc.  Co.,  178  111.  299  (1899).    See  also 

reasonable.     Brymer  v.  Butler  Water  §  902,  supra. 

Co.,  179  Pa.  St.  331   (1897).    Where  3  City  of  Danville  ».  Danville  Water 

a  city  grant  to  a  water-works  com-  Co.,  180  111.  235  (1899).    A  reduction 

pany   provides   that   the   water   rates  of  water  rates  by  a  city  under  a  stat- 

shall  be  fixed  by  the  city,  but  are  not  ute   was   sustained   in  Bedlands,  etc. 

to  be  less  than  the  rates  in  similar  Co.  v.  Redlands,  121  Cal.  365   (1898). 

towns  of  the  state,  the  company  can-  See  also  §  902,  supra.    The  legislature 

not  sustain   a  suit  in   equity  to   de-  may  authorize   municipalities  to  re- 

clare  a  reduction  of  rates  void,  unless  duce    water    rates    to    a    reasonable 

it  sets  forth  facts  showing  that  the  basis.      City    of    Tampa    v.    Tampa 

rate  is  less  than  the  rate  charged  in  Waterworks  Co.,  45  Fla.  600  (1903). 
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as  to  the  meaning  of  such  contract.^  A  grant  from  a  city  to  a  water- 
works company  which  fixes  the  rates  to  be  charged  for  water  does  not 
prevent  a  subsequent  reduction  of  rates  under  a  reserved  right  so 
to  do.  A  consumer  who  agrees  to  take  water  subject  to  the  regula- 
tions of  the  company  is  not  thereby  bound  to  pay  the  first  named 
rates.^  Under  the  reserved  right  to  amend^the  legislature  may  re- 
duce water  rates  provided  the  reduction  is  reasonable  and  leaves  six 
per  cent,  on  the  present  value  of  the  property  used,  even  though  the 
original  cost  was  much  greater  f  in  other  words  a  reduction  of  water 
rates  by  statute  so  as  to  give  an  income  of  six  per  cent,  upon  the  value 
of  the  property  actually  used  is  constitutional.*  Where  a  city  leases 
its  water-works  for  thirty  years,  and  agrees  by  contract  the  city  will 
not  reduce  the  water  rates  during  that  time,  it  is  illegal  for  the  city  to 
reduce  the  rates  before  the  expiration  of  that  time.^  The  federal 
courts  have  jurisdiction  of  a  bill  in  equity  to  «njoin  a  city  from  en- 
forcing an  ordinance  unreasonably  reducing  water  rates,  where  the 
complainant  claims  that  the  reduction  amounts  to  a  taking  of  its 
property  without  just  compensation,  and  such  suit  may  be  by  the 
mortgagee  of  the  property,  the  mortgagor  being  a  necessaxy  party.^ 

1  Owen^oro  v.  Owensboro,  etc.  Co., 


191  U.  S.  358  (1903). 

2  Rogers,  etc.  Co.  v.  Fergus,  178  111. 
571  (1899);  affd  in  180  U.  S.  624. 
Where  a  city,  having  statutory  power 
so  to  do,  makes  a  contract  with  a 
street  railway  company,  fixing  the 
fares,  such  contract  is  valid,  and  the 
reserved  right  of  the  city  to  make 
rules  and  regulations  in  regard  to 
the  road  does  not  give  it  power  to 
reduce  the  rates.  Detroit  v.  Detroit, 
etc.  Ry.,  184  U.  S.  368  (1902).  Where 
the  statutes  give  a  city  the  right  to 
reduce  water  rates,  a  contract  be- 
tween the  city  and  a  water-works 
company,  to  the  effect  that  the  com- 
pany shall  supply  water  to  private 
consumers  at  a  specified  rate,  does 
not  prevent  a  reduction  of  that  rate 
by  the  city.  KnoxvlUe  Water  Co.  v. 
Mayor,  etc.  of  Knoxville,  189  U.  S. 
434   (1903). 

3  Stanislaus  County  v.  San  Joaquin, 
etc.  Co.,  192  U.  S.  201  (1904). 

4  Stanislaus  County  v.  San  Joaquin, 
etc.  Co.,  192  U.  S.  201   (1904). 

B  Los  Angeles  v.  Los  Angeles,  etc. 
Co.,  177  U.  S.  558  (1900). 


6  Consolidated  W.  Co.  v.  San  Diego, 
84  Fed.  Rep.  369  (1897);  afl'd,  93 
Fed.  Bep.  849  (1899).  See  also 
§§  902,  913,  supra.  Even  though  a 
time  contract  between  a  city  and  a 
water-works  company  has  expired, 
yet,  if  both  parties  continue  to  act 
under  the  contract  and  the  company 
makes  extensions  at  the  request  of 
the  city,  in  accordance  with  the  con- 
tract, the  city  will  be  enjoined  from 
reducing  the  water  rates  for  citizens 
as  specified  in  the  contract.  Los 
Angeles,  etc.  Co.  v.  City  of  Los 
Angeles,  103  Fed.  Rep.  711  (1900). 
Even  though  a  contract  between  a 
city  and  a  water-works  company  ex- 
pires pending  litigation  as  to  the 
validity  of  a  reduction  of  rates,  yet 
the  court  is  not  thereby  ousted  from 
jurisdiction  of  the  case.  Kimball  v. 
City  of  Cedar  Rapids,  100  Fed.  Rep. 
802  (1900).  The  trustee  of  the  mort- 
gage of  a  water-works  company  may 
bring  suit  to  enjoin  an  illegal  reduc- 
tion of  the  water  rates  by  a  munici- 
pality, but  a  bondholder  secured  by 
such  mortgage  cannot  bring  such  suit 
unless    the    trustee    has    refused    to 
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The  general  rule,  however,  is  that  the  court  will  not  interfere,  unless 
the  reduced  rates  are  so  plainly  and  palpably  unreasonable  as  to 
make  their  enforcement  equivalent  to  the  taking  of  property  for 
public  use,  without  such  compensation  as,  under  the  circumstances, 
is  just  both  to  the  owner  and  the  public.^ 

The  supreme  court  of  the  United  States  has  also  held  that  even 
though  a  city  has  power  by  statute  to  contract  with  a  water-works 
company  for  a  supply  of  water  for  public  and  private  use  for  a 
period  not  exceeding  thirty  years,  and  to  charge  "such  rates  as  may 
be  fixed  by  ordinance,"  and  even  though  it  makes  such  a  contract 
specifying  the  rates  to  be  paid  by  the  city  for  hydrants,  yet  if  there 
is  notiing  in  the  contract  binding  the  city  not  to  thereafter  regulate 
water  rates,  the  city  may,  under  a  statute  existing  at  that  time  giving 
the  legislature  the  right  to  regulate  water  rates,  reduce  the  rates 
charged  by  such  water-works  company  for  public  and  private  use, 
especially  where  the  supreme  court  of  the  state  has  held  that  the 
city  had  no  power  to  make  an  irrevocable  contract  for  thirty  years 
fixing  water  rates.^  Where  the  constitution  of  liie  state  gives  the 
legislature  power  to  prevent  excessive  charges  by  public  service  cor- 
porations, and  the  legislature  authorizes  cities  to  reduce  water  rates, 


bring  it.  Consolidated  Water  Co.  v. 
City  of  San  Diego,  89  Fed.  Rep.  272 
(1898). 

1  San  Diego,  etc.  Co.  v.  National 
City,  174  U.  S.  739  (1899),  involving 
the  reasonableness  of  a  reduction  of 
water-works  rates  by  a  municipal  cor- 
poration in  California,  under  a  power 
reserved  by  the  statutes  so  to  do.  A 
reduction  of  water  rates  which  will 
result  in  depriving  the  company  of 
its  property  is  not  due  process  of  law 
and  is  illegal,  but  if  the  reduction 
still  enables  the  company  to  make 
four  or  five  per  cent,  it  is  not  an 
illegal  reduction,  even  though  depre- 
ciation and  "going  value"  are  not  con- 
sidered in  arriving  at  the  profits. 
Cedar  Rapids,  etc.  Co.  v.  City  of  Cedar 
Rapids,  91  N.  W.  Rep.  1081  (Iowa, 
1902). 

2  Moreover,  the  words  "at  such 
rates  as  may  be  fixed  by  ordinance" 
were  construed  as  giving  the  right 
to  reduce  rates  from  time  to  time. 
Freeport,  etc.  Co.  v.  Freeport  City, 
180   U.    S.    587    (1901).      And   even 


though  the  original  ordinance  fixed 
the  rates  to  be  charged  for  private 
as  well  as  for  public  use,  yet  this 
will  be  construed  as  a  command  and 
not  as  a  contract,  and  hence  as  not 
preventing  a  subsequent  reduction  by 
the  city.  Rogers,  etc.  Co.  v.  Fergus, 
180  U.  S.  624  (1901).  It  is  to  be 
noted  that  in  the  two  preceding  cases 
four  of  the  nine  judges  dissented. 
Under  the  Illinois  statute  a  city  may 
fix  reasonable  water  rates  charged  by 
a  water-works  company,  even  though 
prior  to  the  statute  a  contract  be- 
tween the  city  and  the  company  had 
fixed  such  rates.  Freeport,  etc.  Co. 
V.  City  of  Freeport.  186  111.  179  (190O). 
A  provision  in  a  water-works  muni- 
cipal grant  that  its  charges  should 
not  exceed  the  charges  to  citizens  in 
an  adjoining  city,  to  which  the  com- 
pany also  furnished  water  does  not 
apply  to  rates  charged  by  the  latter 
city  itself,  which  has  taken  over  the 
water-works  plant.  Armour  Packing 
Co.  V.  Metropolitan  Water  Co.,  130 
Fed.  Rep.  851  (1904). 
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provided  no  contract  is  thereby  invalidated,  a  city  may  reasonably 
reduce  water  rates,  even  though  it  had  made  a  contract  with  the  water 
company  after  the  constitution  was  enacted,  but  before  the  statute 
was  passed.^ 

The  legislature  may  authorize  the  condemnation  of  the  property 
or  rights  of  a  water-works  company  under  the  power  of  eminent 
domain.^  A  city  having  power  to  contract  with  a  water-works  com- 
pany for  water  for  a  term  of  years  may  insert,  in  the  contract  that 
the  company  shall  have  an  exclusive  franchise,  and  thereafter  if  the 
city  starts  to  build  its  own  works  on  account  of  the  supply  being  un- 
satisfactory, it  may  be  enjoined  unless  it  will  agree  to  purchase  the 
existing  plants*  Where  the  statute  prescribes  that  the  city  "shall 
purchase"  the  water-works  of  a  private  corporation,  if  the  latter's 
grant  is  not  renewed,  the  corporation  may  by  bill  in  equity  compel 
the  city  to  so  purchase,  the  grant  not  being  renewed.*    The  legislature 


1  Tampa  Water  Works   v.   Tampa, 
199  U.  S.  241  (1905). 


tion  o-f  a  water-work's  plant  condem- 
nation may  be  not  only  of  the  tangi- 


2  An  express  statute  may  authorize  ble  property,  but  also  of  a  contract 
a  water  company  to  take  water  from  between  the  company  and  the  city 
lakes  owned  by  another  water  com-  for  furnishing  water  for  a  period  of 
pany.  Re  Rochester  Water  Com'rs,  years.  Exclusive  rights  may  be  oon- 
66  N.  Y.  413  (1876).  It  is  constitu-  demned  also.  Long  Island,  etc.  Co. 
tlonal  for  the  state  to  so  enact.  1111-  v.  Brooklyn,  166  U.  S.  685  (1897). 
nois,  etc.  Canal  v.  Chicago,  etc.  R.  R.,  A  city  may  be  authorized  to  condemn 
14  111.  314  (1853).  In  Connecticut  the  plant  of  a  water-works  company, 
it  has  been  held  that  the  legislature  The  damages  do  not  include  anything 
cannot  authorize  a  new  water-works  for  alleged  exclusive  rights  which  do 
company  to  take  by  eminent  domain  not  exist.  Re  City  of  Brooklyn,  143 
the  property  and  water  rights  of  an  N.  Y.  596  (1894);  aff'd,  166  U.  S.  685. 
old  company  that  has  an  exclusive  The  legislature  may  authorize  a  muni- 
privilege  to  supply  water  to  the  city,  cipality  to  take  under  the  power  of 
Citizens'  Water  Co.  v.  Bridgeport  Hy-  eminent,  domain  the  water-works  of 
draulic  Co.,  55  Conn.  1  (1887).  See  a  water-works  company.  Kennebec, 
also  §  916,  supra.  The  legislature  etc.  v.  City  of  Watervllle,  52  Atl.  Rep. 
may   authorize   the   city   to   condemn  774   (Me.  1902). 

water-works.  Brady  v.  Atlantic  City,  3  Mercantile,  etc.  Co.  v.  City  of  Co- 
53  N.  J.  Eq.  440  (1895),  holding  also  lumbus,  161  Fed.  Rep.  135  (1908). 
that  the  award  may  be  reduced  by  4  The  company  may  file  its  bill  be- 
compromlse.  Although  the  charter  of  fore  the  time  has  elapsed,  if  it  is 
a  water-works  company  limits  the  clear  that  the  grant  will  not  be  re- 
amount  of  property  which  it  may  newed.  The  city  cannot  claim  the 
hold,  yet,  if  it  holds  a  greater  amount,  right  to  take  possession  of  the  prop- 
a  municipality  cannot  condemn  the  erty  and  leave  the  company  to  collect 
property  on  the  basis  of  the  charter  the  compensation.  A  tender  is  nec- 
limit.  Only  the  state  can  object  that  essary  first.  Where  the  city  is  to 
the  company  holds  more  property  pay  "the  fair  and  equitable  value," 
than  is  allowed  by  law.  West  Spring-  this  is  determined  not  by  the  past 
field  V.  West  Springfield  Aq.  Co.,  167  earning  capacity,  because  the  fran- 
Mass.  128   (1896).     In  the  condemna-  chise   has   ceased;    nor   the    original 
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may  authorize  a  city  to  build  its  own  water-works,  even  though  there 
is  a  water-works  company  in  the  city,  but  where  in  such  a  statute  the 
city  is  required  to  purchase  the  private  water-works  on  appraisal 
and  an  appraisal  is  had  at  the  instance  of  the  company  itself,  the 
company  cannot  subsequently  attack  the  statute  on  the  ground  that 
it  is  unconstitutional.^  Where  the  charter  of  a  water-works  com- 
pany is  amended  so  that  a  municipality  may  subscribe  for  the 
stock  and  take  an  option  to  purchase  its  property,  and  the  com- 
pany accepts  such  subscription,  it  is  bound  by  the  option.^  In 
cases  where  a  city  retains  the  right  to  purchase  a  plant  dif- 
ficulty arises  in  determining  whether  anything  i?.  to  be  allowed 
for  the  earning  capacity.  The  better  opinion  is  that  it  must 
be  paid  for.^     A  provision  in  a  grant  by  a  village  to  a  water- 

oost,  because  "ptiesent  value"   is  dif-  54  Fed.  Bep.  569,  576   (1893);  Dupuis 

ferent;   nor  the  cost  of  reproduction,  v.  Chicsigo,  etc.  Ry.,  115  111.   97,  100 

because   that   omits   the    connections  (1885);    Chicago,   etc.   Ry.   v.  Eaton, 

with     buildings,     and     because     the  136  III.  9,  14   (1891);  Snouffer  v.  Chi- 

system  is  ready  for  operation  and  is  cago,  etc.  Ry.,  105  Iowa, '681   (1898) 

earning  money.     The  court  fixed  the  Drury   v.   Midland   R.   R.,   127   Mass. 

value  at  $3,000,000,  although  the  com-  571,   582    (1879);    Columbia,   etc.  Oo. 

pany   was   earning   six   per   cent,   in-  v.  Geisse,  38  N.  J.  L.  39,  42   (1875) 

terest  on  $4,500,000  and  had  a  mort-  Pittsburgh,   etc.   R.   R.   v.   Patterson, 

gage  for  $3,000,000.     The  form  of  de-  107   Pa.   St.    461,    464    (1884);    Mont- 

cree  is  given  in  full.    National  Water-  gomery  County  v.  Schuylkill,  etc.  Co. 

works   Oo.   V.   Kansas   City,    62    Fed.  110  Pa.  St.  54,  59  (1885);  Mifflin,  etc. 

R«p.   853    (1894).  Co.    v.    Juniata   County,    144    Pa.    St. 

1  Newburyport,  etc.  Co.  «.  Newbury-  365,  367  (1891);  Miller  d.  Windsor, 
port,  193  U.  S,  561  (1904).  etc.  Co.,  148  Pa.  St.  429,  439   (1892) 

2  Town  of  Southington  v.  Southern,  Rippe  v.  Chicago,  etc.  R.  R.,  23  Minn, 
etc.  Co.,  69  Atl.  Rep.  1023  (Conn.  18,  23  (1876);  King  v.  Minneapolis, 
1908).  etc.   Ry.,   32  Minn.   224,    225    (1884) 

3  In  condemnation  proceedings  by  Missouri,  etc.  Ry.  v.  Porter,  112  Mo. 
a  village  to  acquire  a  water-works  361,  369  (1892);  Webster  v.  Kansas 
plant,  the  award  must  include  pay-  City,  etc.  Ry.,  116  Mo.  114,  119,  120 
ment  for  the  good-will  and  franchise  (1893);  San  Diego,  etc.  Co.  v.  Neale, 
of  the  company.  Matter  of  Water  78  Cal.  63,  69,  71  (1888).  Under  a 
Comrs.  of  White  Plains,  176  N.  Y.  statute  authorizing  a  city  to  take  over 
239  (1903).  Where  a  city  has  the  water-works  at  actual  cost,  this  means 
right  to  .purchase  a  plant  of  a  water-  the  price  paid  by  the  corporation  to 
works  company  which  has  an  exclu-  a  contractor,  even  though  he  made  a 
sive  grant  for  fifty  years  to  supply  large  profit.  Falmouth  v.  Falmouth, 
water  to  the  town,  the  value  of  the  etc.  Co.,  ISO  Mass.  325  (1902).  Where 
franchise  must  also  be  paid  for  if  a  city  is  authorized  to  own  water- 
the  city  exercises  its  right  of  pur-  works  on  condition  that  it  purchase 
chase.  Town  of  Bristol  v.  Bristol,  the  water-works  of  a  company  already 
etc.  Water-works,  23  R.  I.  274  (1901).  in  the  city,  if  such  company  desired 
See  also  Monongahela,  etc.  Co.  v.  to  sell,  at  a  price  "estimated  without 
United  States,  148  U.  S.  312,  326,  328  enhancement  on  account  of  future 
(1893);  Grant  v.  East  &  West  R.  R.  earning  capacity  or  good-will  or  on 
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works  company  imder  the  New  York  statute  for  the  supply  of  water 
for  municipal  and  fire  purposes,  to  the  effect  that  the  village  shall 
have  the  right  to  buy  the  water-works  plant, at  the  end  of  stipulated 
periods  by  giving  a  year's  notice,  is  ultra  vires  and  void  and  cannot 
be  enforced  by  or  against  the  village.^  But  where  a  city  at  the  expira- 
tion of  a  certain  time  has  the  power  to  purchase  water-works  at  an 
appraised  value  on  one  year's  notice  being  given,  the  appraisers  to  be 
selected  two  by  the  city  and  two  by  the  company,  and  a  fifth  by  those 
four,  and  such  notice  is  given,  this  completes  the  contract,  and  if  the 
city  refuses  to  proceed  and  appoint  appraisers,  a  court  of  equity  may 
determine  the  price  or  refer  it  to  a  master  or  to  appraisers.*    A  water- 


account  of  the  company's  franchise," 
the  earnings  are  not  a  basis  for  the 
price  if  the  franchise  had  toeen  prac- 
tically an  exclusive  one,  but  a  greater 
price  than  the  mere  cost  of  reproduc- 
tion on  the  property,  less  deprecia- 
tion, may  be  proper.  Gloucester,  etc. 
Co.  V.  City  of  Gloucester,  179  Mass. 
365  (1901).  In  taking  over  a  water- 
works plant  a  city  must  pay  what 
the  company  has  paid  for  condemn- 
ing a  source  of  supply.  Gardner 
Water  Co.  v.  Inhabitants,  etc.  185 
Mass.  190  (1904).  In  condemnation 
proceedings  by  a  city  to  acquire  a 
water-works  plant  the  reasonable 
earning  power  of  the  plant,  is  to  be 
paid  for,  but  this  is  based'  on  a  reason- 
able profit  and  not  on  unreasonable 
existing  water  rates.  Brunswick,  etc. 
V.  Maine  Wiarter  Co.,  99  Me.  371 
(1904).  In  the  case  of  Kennebec 
Water  Dist  v.  City  of  Waterville,  96 
Me.  234  (1902),  the  court  discussed 
at  length  and  in  detail  the  various 
elements  which  must  be  considered 
in  the  condemnation  by  a  city  of  a 
water-works  plant  and  among  other 
things  the  court  held  that  the  earn- 
ing capacity  must  be  taken  into  con- 
sideration. Where  a  town  has  a 
right  to  j.nrchase  a  water-works 
plant,  and  then  the  right  of  the  com- 
pany to  furnish  water  is  to  cease, 
the  company  cannot  claim  anything 
for  the  earning  power  of  the  plant. 
Stockton,  etc.  Water  Board  v.  Kirklea- 
tham,  etc.  Board,   [1893]   A.   C.  444. 

3S 


Where  a  municipality  takes  over  a 
street  railway  under  an  original 
agreement  (by  which  the  price  is  to 
be  settled  by  arbitration,  nothing  be- 
ing said  as  to  the  basis  of  the  price, 
the  railway  is  to  be  valued  as  capable 
of  earning  a  profit,  but  not  as  an  in- 
come-earning concern.  Mayor,  etc. 
V.  Dudley,  etc.  Co.,  97  L,.  T.  Rep.  556 
(1907).  In  a  contract  between  a  city 
and  a  water-works  company,  a  pro- 
vision giving  the  city  the  right  to 
pu'rchase  the  property  and  franchise 
at  a  certain  specified  time  is  legal, 
and  nothing  will  be  allowed  for  the 
franchise  or  street  rights.  Such  con- 
tract may  be  taken  into  considera- 
tion in  condemnation  proceedings. 
Matter  of  Board  of  Water  Com'rs,  71 
N.  Y._App.  Div.  544  (1902).  Of.  §  913, 
supra,  and  note  4,  p.  3529,  supra. 
Where  a  city  is  given  notice  of  its  op- 
tion to  purchase  water-works,  as  al- 
owed  by  the  grant  of  the  water-works 
company,  and  soon  after  the  supply 
gives  out,  the  city  cannot  maintain  a 
suit  to  forfeit  the  franchise,  but  on 
the  contrary  is  liable  on  its  option. 
Cherryvale,  etc.  Co.  v.  City  of  Cherry- 
vale,  69  Pac.  Rep.  176    (Kan.   1902). 

1  Matter  of  Water  Comrs.  of  White 
Plains,  176  N.  Y.  239  (1903). 

2  Castle  Creek,  etc.  Co.  v.  City  of 
Aspen,  146  Fed.  Rep.  8  (1906).  The 
right  of  a  city  reserved  in  its  grant 
to  a  water-works  company  to  acquire 
the  property  after  the  expiration  of 
the  grant  on  an  appraisal,  one  of  the 
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works  company  is  not  liable  in  damages  for  failing  to  supply  water 
at  a  fire,  although  its  contract  with  the  city  required  it  to  furnish 
sufficient  water  for  that  purpose.^     A  water-works  company  cannot 

apptaisers  to  be  chosen  by  the  com-  works  company  is  not  liable  to  a 
pany,  will  not  sustain  an  appraisal  property  owner  for  the  loss  of  prop- 
under  a  new  statute  where  the  com-  erty  by  fire  on  account  of  the  water, 
pany  was  not  given  the  power  to  name  supply  being  insufficient.  Metropol- 
one  appraiser.  City  of  Leavenworth  itan  T.  Co.  v.  Topeka  Water  Co.,  132 
V.  Leavenworth  City,  etc.  Co.,  69  Kan.  Fed.  Riep.  702  (1904).  A  water- 
82  (1904).  Where  a  municipal  cor-  works  company  is  liable  to  a  property 
poration  has  in  its  grant  to  a  water-  owner  for  failure  to  supply  sufBcient 
works  company  reserved  the  right  to  water  for  fire  hydrants  in  accordance 
purchase  the  plant.  It  may  sell  such  with  a  contract  between  the  company 
right.  De  Motte  v.  City  of  Valpa-  and  the  city.  Lexington,  etc.  Co.  v. 
raiso,  161  Ind.  319  (1903).  Cf.  s.  c,  Oots,  84  S.  W.  Rep.  774  (Ky.  1905). 
67  N.  E.  Rep.  465.  Where  the  city,  A  citizen  whose  property  has  been 
in  granting  a  water-works  franchise,  destroyed  by  fire  cannot  hold  a  water- 
retains  the  right  to  buy  the  plant  works  company  liable  therefor,  on  ac- 
at  a  price  to  be  fixed  by  arbitra-  count  of  the  deficiency  of  water,  even 
tors,  and  the  owner  refuses  to  though  there  is  a  contract  between 
appoint  an  arbitrator,  the  court  the  water-workS'  company  and  the  city 
will  appoint  one  for  him.  Bristol  v.  to  supply  water  for  that  purpose. 
Bristol,  etc.  Water-works,  34  Atl.  Rep.  Allen,  etc.  Co.  v.  Shreveport,  etc.  Co., 
35^  (R.  L  1896).  Where  a  contract  113  La.  1091  (1905).  A  water-works 
between  a  water-works  company  and  company  contracting  to  furnish  water 
a  village  provides  that  at  a  certain  to  a  customer  for  fire  protection  may 
time  the  village  might  purchase  the  insert  in  the  contract  a  provision  that 
works  at  a  price  to  be  fixed  by  three  the  company  shall  not  be  liable  for 
appraisers,  each  of  the  parties  to  ap-  failure  to  supply  water,  even  though 
I)olnt  one  and  the  two  thus  selected  such  failure  was  due  to  the  company's 
to  appoint  a  third,  and  the  village  negligence.      Buchanan,    ©te.    C!o.   v. 


makes  its  appointment,  but  the  com- 
pany refuses  to  do  the  same,  the  vil- 
lage may  file  a  bill  in  equity  to  corn- 


East  Jersey,  etc.  Co.,  71  N.  J.  L.  350 
(1904).  A  water-works  company  is 
not  liable  for  damages  from  a  fire 


pel  the  company  to  appoint  an  ap-    due  to  insufficient  water.     House  i?. 


praiser.     Parmington,    etc.    Corp.    v. 
Farmington,    etc.    Co.,    93    Me.    192 


Houston  Water-works  Co.,  88  Tex.  233 
(1895).     Where  a  water-works  oom- 


(1899).     A  city  in  buying  a  water-  pany  agrees  to  furnish  water  at  a 

works  plant  may  take  a  deed  of  the  certain  pressure  for  all  purposes,  and 

plant  itself,  and  also  a  transfer  of  all  the  pressure  is  less  than  the  agreed 

the  shares  of  stock,  and   this   does  pressure,  and,  as  a  result,  property  is 

not  prevent  the  former  stockholders  destroyed,  the  water-works  company 

distributing    among    themselves    the  is  liable.     New  Orleans,  etc.  R.  R.  v. 

purchase   price.     Connor   v.   City  of  Meridian   Water-works   Co.,   72  Fed. 

Marshfleld,   128   Wis.    280    (1906).  Rep.   227    (1896).     A  water  company 

1  Britton  v.  Green  Bay,  etc.  Co.,  81  that  has  agreed  to  supply  water  to 

Wis.  48  (1892).    A  city  is  not  liable  a  city  is  not  liable  to  an  Individual 

for  damages  due  to  its  water  supply  for  failure  so  to  do.     Fitch  v.  Sey- 

being  Insufficient  for  fire  protection,  mour  Water  Co.,  139  Ind.  214  (1894). 

Springfield  F.  &  M.  Ins.  Oa  v.  Keese-  In  North  Carolina  a  property  owner 

ville,  148  N.  Y.  46  (1895).    A  water-  may  hold  a  water-works  company  lia- 
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recover  on  a  contract  to  furnish  pure  water  unless  it  proves  that  it  did 
furnish  pure  water.^  Where  a  water-works  company  does  not  fulfill 
its  contract,  with  the  city,  and  the  latter  has  never  accepted  or  ac- 
quiesced in  the  works,  the  city  may  by  suit  have  the  contract  re- 
scinded for  non-performance.^     A  municipality  cannot  maintain  a 

ble  for  failure  to  supply  water  at  a  is  not  built  in  a  certain  time  belongs 
fire  which  destroys  his  property,  to  the  city  if  the  road  is  not  so  built. 
Guardian,  etc.  Ck).  v.  Greensboro,  etc  Eureka  L.  &  I.  Co.  v.  Eureka,  5  Kan. 
Co.,  115  Fed.  R«p.  185  (1902).  In  App.  669  (1897). 
North  Carolina  a  taxpayer  may  hold  2  Grand  Haven  v.  Grand  Haven 
a  water-works  company  liable  for  not  Waterworks,  99  Mich.  106  (1894). 
furnishing  water  at  a  fire  in  accord-  Where  a  water-works  company  per- 
ance  with  the  contract  between  the  forms  a  part  only  of  its  contract  with 
company  and  the  city.  (Jorrell  v.  a  city,  the  city  cannot  refuse  to  pay 
Greensboro,  etc.  Co.,  124  N.  C.  328  the  contract  rental,  but  must  pay  and 
(1899).  A  private  citizen  whose  prop-  may  sue  for  damages  as  to  the  re- 
erty  has  been  destroyed  by  fire  can-  mainder.  Sykes  v.  St.  Cloud,  60  Minn, 
not  hold  a  water-works  company  lia-  442  (1895).  Forfeiture  of  a  water- 
ble  for  not  furnishing  water  in  ac-  works  grant  from  the  city  will  not  be 
cordance  with  a  contract  between  decreed  except  in  a  clear  case  and 
such  water-works  company  and  the  where  no  other  punishment  will  ade- 
municipality  in  whi<;h  the  fire  took  quately  remedy  the  mischief.  City  of 
place.  Boston,  etc.  Co.  v.  Salem,  etc.  Ashland  v.  Ashland,  etc.  Co.,  110  Wis. 
Co,  94  Fed.  Rep.  238  (1899).  A  94(1901).  A  contract  between  a  city 
property  owner  may  hold  a  water-  and  a  water-works  company  was  an- 
works  company  liable  for  failure  to  nulled  by  decree  of  the  court  in  Me- 
furnish  water  at  the  time  of  a  fire  ridian,  etc.  Co.  r.  Mayor,  etc.,  85  Miss, 
which  destroyed  his  property,  where  515  (1905),  because  the  company 
the  company  had  contracted  with  the  had  not  furnished  water  as  it  had 
city  to  furnish  a  full  supply.  Graves,  agreed.  Where  the  sitate  by  a  suit 
etc.  Co.  V.  Ligon,  66  S.  W.  Rep.  725  in  the  state  court  has  forfeited 
(Ky.  1902).  A  consumer -of  water  the  charter  of  a  water-works  corn- 
furnished  by  a  water-works  company  pany,  no  receiver  being  appointed, 
cannot  hold  the  company  liable  for  and  thereafter  on  a  bill  filed  in  the 
damages  due  to  a  fever  contracted  by  United  States  court  a  receiver  is  ap- 
reason  of  the  water  being  impure,  un-  pointed  by  the  latter  court,  and  there- 
less  the  company  knew  that  the  water  after  under  a  statute  the  governor  of 
was  impure  and  the  consumer  did  the  state  appoints  a  liquidator  of  the 
not  know  it.  A  water-works  company  affairs  of  such  corporation,  and  there- 
does  not  warrant  the  purity  of  the  after  the  liquidator  is  brought  in  as 
water.  Green  v,  Ashland,  etc.  Co.,  101  a  party  defendant  to  the  suit  in  the 
Wis.  258  (1898).  United  States  court  and  interposes  a 
1  Winfield  Water  Co.  v.  Winfield,  plea,  and  thereafter  the  stockholders 
51  Kan.  104  (1893).  The  city  cannot  organize  a  new  corporation  and  re- 
refuse  to  pay  hydrant  rental  on  the  ceive  its  stock  in  exchange  for  their 
ground  that  the  company  has  not  com-  stock  in  the  old  corporation,  the  state 
plied  with  its  contract  with  the  city,  cannot  maintain  a  suit  to  forfeit  the 
City  of  Greenville  v.  Greenville,  etc.  charter  of  the  latter  corporation  and 
Co.,  125  Ala.  625  (1900).  A  deposit  enjoin  a  transfer  of  the  assets  of  the 
made  by  a  street  railway  company  old  corporation  to  the  new  corpora- 
with  the  city  as  a  forfeit  if  the  road-  tion,  on  the  grouod   that  the  stocfe 
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bill  in  equity  to  cancel  a  grant  by  it  to  a  water-works  company  on  the 
ground  that  it  is  unreasonable  as  to  rates  and  duration,  nor  on  the 
ground  that  the  water-works  company  had  not  furnished  water  in 
compliance  tiierewith.  The  remedy  for  the  latter  is  mandamus?-  A 
village  cannot  cancel  a  contract  which  it  has  with  a  water  company 
to  furnish  water  from  certain  springs,  merely  because  the  spriags 
give  out.^  But  a  city  may  file  a  bill  in  equity  to  forfeit  a  franchise 
granted  by  it  to  a  water-works  company  and  to  annul  the  contract, 
where  the  company  fails  to  supply  water  in  accordance  with  the 
grant.^  Moreover,  a  city  cannot  repeal  its  grant  of  street  rights  to  a 
water-works  company.  A  city  ordinance  passed  under  the  authoriza- 
tion of  a  statute  is  a  law,  within  the  meaning  of  the  constitution  of 
the  United  States  prohibiting  any  law  that  impairs  the  validity  of 
a  contract.*  Where  a  water-works  contract  has  been  declared  void 
by  a  state  court,  the  trustee  of  a  mortgage  given  by  the  company 
cannot  maintain  a  suit  in  the  federal  court  to  declare  illegal  the 
acts  of  the  city.^  But  even  though  the  franchise  of  a  watej-works 
company  has  been  declared  forfeited  in  a  suit  by  the  city  against  the 
company,  yet  a  mortgagee  of  the  property  may  b^in  suit  in  the 


of  the  new  corporation  is  Issued  at 
a  fictitious  value,  the  proof  being  in- 
sufficient to  sustain  any  such  claim, 
and  the  plant  itself  not  yet  having 
been  sold  and  its  value  ascertained. 
State  V.  Ntew  Orleans,  etc  Co.,  Ill 
La.  1049    (1904). 

1  Seymour,  etc.  Co.  v.  City  of  Sey- 
mour, 163  Ind.  120  (1904).  A  city 
which  has  agreed  with  a  water-works 
company  to  pay  certain  rates  cannot 
have  the  agreement  set  aside  on  th« 
ground  that  the  rates  are  unreason- 
able. Mount  Vernon  v.  New  York,  etc. 
Co.,  115  N.  Y.  App.  Div.  658    (1906). 

2Du  Bols  V.  Du  Bois,  etc  Water- 
works, 176  Pa.  St.  430  (1896).  The 
village  will  still  be  liable  under  the 
contract.  U.  S.  Waterworks  v.  Du 
Bois,  176  Pa.  St.  439   (1896). 

3  City  of  St.  Cloud  v.  Water,  etc. 
Co.,  92  N.  W.  Rep.  1112  (Minn.  1903). 
See  also  note  1,  p.  3536,  infra. 

4  Pike's  Peak,  etc.  Co.  v.  Colorado 
Springs,  105  Fed.  Rep,  1  (1900),  hold- 
ing that  where  a  city  has  forfeited 
a  street  grant  on  the  ground  of  non- 
compliance within  the  time  specified 
in  the  grant,  the  grantee  may  file  a 


bill  in  equity  to  declare  void  such  for- 
feiture, he  having  substantially  com- 
plied with  the  grant  and  the  city  not 
having  lived  up  to  its  contract  with 
him.  A  water-works  company  and  its 
mortgagee  may  maintain  a  suit  in 
equity  to  cancel  ordinances  which  re- 
peal prior  grants  to  the  water-works 
company  and  destroy  the  value  of  the 
property.  Such  grants  are  contracts 
within  the  meaning  of  the  constitu- 
tion of  the  United  States,  and  the  re- 
peal of  them  is  a  violation  of  the  con- 
tracts. Anoka,  etc.  Co.  v.  City  of 
Anoka,  109  Fed.  Rep.  580  (1901). 
Even  though  a  city  has  rescinded  its 
contract  with  a  water-works  company 
on  the  ground  that  the  latter  had  not 
complied  with  its  contract,  neverthe- 
less the  city  must  pay  a  reasonable 
price  for  such  use  as  it  has  made  of 
the  hydrants  for  fire  protection,  and 
the  court  allowed  fifty  cents  per  thou- 
sand gallons  for  the  amount  actually 
used.  City  of  Grand  Haven  v.  Grand 
Haven,  etc.  Co.,  119  Mich.  652  (1899). 
5  City  of  Dawson  v.  Columbia,  etc. 
Co.,  197  U.  &  178  (1905). 
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federal  court  to  maintain  the  franchise  and  may  have  a  receiver  ap- 
pointed, the  mortgagee  not  having  been  a  party  to  the  first  suit  in 
the  state  court.^  A  city  cannot  legally  forcibly  tear  up  the  pipes 
which  have  been  laid  in  the  streets.^  A  city  may  pass  an  ordinance 
imposing  a  fine  on  a  water-works  company  for  any  violation  of  the 
contract  between  the  city  and  the  company  relative  to  the  prices  to 
be  charged  for  water.^  A  city  may  insert  in  its  grant  to  a  water- 
works company  the  condition  that  if  for  sixty  days  the  company 
fails  to  supply  pure  water  for  a  cause  other  than  accident,  the 
water  rental  shall  be  suspended  and  all  exclusive  rights  forfeited.*  A 
suit  by  a  city  to  forfeit  a  grant  to  a  water-works  company  is  not 
affected  by  the  subsequent  appointment  of  a  receiver  by  the  federal 
court®  Although  a  water-works  company  does  not  comply  with  its 
grant,  yet  a  citizen  cannot  file  a  bill  to  have  a  receiver  appointed, 
and  furthermore  the  dissolution  of  the  company  does  not  abrogate 
the  contract  between  it  and  the  city.®  A  water-works  company  has 
no  right  to  shut  off  the  water  from  the  consumer  for  non-payment 
of  its  bill  where  the  company  had  not  furnished  a  sufficient  supply  of 
water.  The  consumer  may  enjoin  the  company  from  so  doing.''  A 
city  may  enjoin  a  water-works  company  from  shutting  off  the  supply 
or  lowering  the  pressure,  even  though  there  are  differences  between 
the  city  and  the  company  as  to  payments.^  A  municipality  may 
enjoin  a  water  company  from  cutting  off  the  water,  imless  the  munici- 
pality pays  back  water  rates  which  are  unreasonable.^ 

The  charter  of  a  water-works  company  may  be  forfeited  when,  in 

1  Farmers',  etc.  Co.  v.  Meridian,  etc.  of  Duluth,  104  Fed.  Bep.  833  (1900)  ; 
Co.,  139  Fed.  Bep.  661  (1905).  aff'd,  117  Fed.  Rep.  137. 

2  See    §§  913,    925,    supra.       Even        3  Crosby  v.  Montgomery,   108   Ala. 
though  a  railroad'  company  occupying  498   (1895). 

the  streets  commits  a  breach  of  the        4  State  T.  Co.  v.  Duluth,  70  Minn. 
contract  between  the  company  and  the  257    (1897).     Cf.    §§638,   913,   supra, 
city,  under  which  contract  the  tracks  and  §  935,  infra. 
were  laid,  yet  the  remediy  of  the  city        5  Palestine,  etc.  Co.  ».  Palestine,  91 
is    not    a    resolution    forfeiting    the  Tex.  540  (1898). 
rights  of  the  company  and  instructing        6  Weatherly  v.  Capital,  etc.  Co.,  115 
the  city  officers  to  take  forcible  pos-  Ala.  156   (1897). 
session  of  the  street  and  remove  the        7  McEntee  v.  Kingston,  etc.  Co.,  165 
tracks.     Such  action  is  a  taking  of  N.  Y.  27  (1900). 
the   railroad   property    without    due        8  The   bill    was   sustained    on    the 
process  of  law  and  may  be  enjoined  ground  of  the  necessity  of  protection 
in  the  federal  courts.    A  subsequent  against  flre.    Bienville,  etc.  Co.  v.  Mo- 
sult  brought  in  the  federal  court  by  bile,  112  Ala.  260  (1896). 
the  city  to  enforce  such   ordinance        9  Borough  of  Washington  v.  Wash- 
will  be  enjoined.     Iron  Mountain  R.  ington  Water  C!o.,   62  Atl.  Rep.   390 
R.  V.  City  of  Memphis,  96  Fed.  Rep.  (N.  J.  1905). 
113  (1899).    See  also  Abbott  v.  City 
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violation  of  its  charter,  it  does  not  furnish  pure  water  and  does  not 
increase  its  source  of  supply.^  Tor  purposes  of  taxation,  water-works 
ajid  the  water  mains  are  real  estate.^   The  subject  of  the  power  of  a 


1  It  is  no  defense  that  the  munici- 
pality had  elected  to  take  over  the 
property  as  provided  in  the  original 
ordinance,  or  that  the  municipality 
had  the  right  to  annul  the  contract 
between  the  municipality  and  the  com- 
pany. Capital  City  Water  Co.  v.  State, 
105  Ala.  406  (1894)..  A  water-works 
charter  will  be  forfeited  where  the 
company  has  abandoned  business  and 
attempted  to  sell  out.  City  Water  Co. 
V.  State,  33  S.  W.  Bep.  259  (Tex. 
1895).  The  court  will  mot  forfeit  the 
municipal  grant  to  a  water-works 
company,  even  though  the  latter  does 
not  extend  its  mains  as  required  by 
the  charter.  Mandamus  is  the  proper 
remedy.  Topeka  v.  Topeka  Water  Co., 
49' Pac.  Bep.  79  (Kan.  1897).  To  a 
quo  warranto  to  forfeit  a  water-works 
charter  because  it  failed  to  supply  suf- 
ficient water,  it  is  no  answer  that  the 
company  had  intended  to  enlarge,  but 
had  not  done  so  because  the  city  had 
declared  its  intention  to  exercise  its 
option  to  buy  the  works.  State  v. 
Capital  City  Water  Co.,  102  Ala.  231 
(1894).  A  forfeiture  of  the  charter 
for  failure  to  make  repairs  will  not 
be  adjudged  where,  for  such  failure, 
the  legislature  has  prescribed  another 
penalty.  Where  the  legislature  pro- 
vides that  for  failure  to  keep  in  re- 
pair a  water  franchise  no  tolls  shall 
be  collected,  the  courts  will  not  apply 
a  different  remedy — ^the  forfeiture  of 
the  franchise.  State  v.  Morris,  73 
Tex.  435  (1889).  As  to  regranting 
the  privileges  to  another  company, 
see  Commonwealth  v.  Lykens  Water 
Co.,  110  Pa.  St.  391  (1885).  A  water- 
works charter  may  be  forfeited  where 
it  wilfully  and  persistently  charges 
more  for  water  than  its  charter  speci- 
fies. State  V.  New  Orleans,  etc.  Co., 
31  S.  Rep.  395  (La.  1901).  Where, 
eight  years  after  the  organization  of 
9,  wat^r-work^  company,  the  attorney- 


general  applies  for  leave  to  bring 
suit  to  forfeit  the  charter  on  account 
of  the  issue  of  watered  stock  and 
bonds,  and  of  violations  of  city  ordi- 
nances, and  for  not  keeping  accurate 
books  of  account,  the  city  having  the 
right  to  buy  the  works  at  the  end  of 
seven  years,  the  court  will  not  allow 
the  suit  to  be  commenced.  The  court 
said:  "Unless  there  is  a  clear,  wilful 
misuse,  abuse,  or  non-use  of  the  fran- 
chise sought  to  be  forfeited,  or  viola- 
tion of  law,  something  that  strikes 
at  the  very  groundwork  of  the  con- 
tract between  the  corporation  and 
the  sovereign  power;  something  that 
amounts  to  a  plain,  wilful  abuse  of 
power  or  violation  of  law,  within  the 
meaning  of  the  statute  on  the  sub- 
ject, whereby  the  corporation  fails  to 
fulfill  the  very  design  and  purpose  of 
its  organization, — ^leave  will  not  be 
granted  by  the  court  to  resort  to  the 
extraordinary  remedy  for  a  forfeiture 
of  its  franchises."  State  v.  Janesville 
Water  Co.,  92  Wis.  496  (1896).  In 
the  case  of  StaAe  v.  Portage  City,  etc. 
Co.,  107  Wisi  441  (1900),  the  court 
stated  that  a  contract  between  a  city 
and  a  water-works  company,  giving 
to  the  latter  the  right  to  use  the 
streets  for  its  water  pipes,  was  a  fran- 
chise, anxi  that  quo  warranto  would 
lie  to  forfeit  such  franchise  for  fail- 
ure to  supply  water  in  accordance 
with  its  terms. 

2  Paris  t;.  Norway  Water  Co.,  85  Me. 
330  (1893).  Compare  Oskaloosa  Wa- 
ter Co.  V.  Oskaloosa,  84  Iowa,  407 
(1892).  As  to  taxation,  water  pipes 
are  realty;  at  least,  such  is  the  rule 
where  the  company  owns  the  land. 
Monroe  Water  Co.  v.  Frenchtown,  98 
Mich.  431  (1894).  A  water-works 
company  is  not  taxable  on  its  fran- 
chise in  every  county  through  which 
its  pipes  run.  Spring  Valley  Water 
Works  V.  Barber,  99  Qai.  3«  (1893), 
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•water-works  company  to  condemn  land  is  considered  in  the  next  sec- 
tion. 

§  931a.  Power  companies. — During  the  past  few  years  power 
companies,  organized  to  utilize  water-power  for  the  purpose  of  gen- 
erating electricity,  which  is  then  transmitted  long  distances,  for  use 
in  cities  for  electric  lighting,  manufacturing,  and  power  purposes 
generally  have  sprung  into  prominence.  From  a  legal  standpoint 
this  class  of  corporations  differs  from  other  corporations  chiefly  in 
regard  to  the  water  rights.^  In  regard  to  these  water  rights,  the 
principles  of  law  applicable  thereto  are  not  new,  being  old  principles 
governing  riparian  rights.  A  power  company,  however,  differs  from 
a  water-works  company  in  that  ia  power  company  does  not  divert  any 
water  from  the  stream,  but  merely  uses  it  as  it  flows  by.  A  power 
company  differs  from  a  manufacturing  company,  which  utilizes 
water-power,  in  that  a  power  company  is  generally  authorized  to  oc- 
cupy the  streets  and  to  acquire  water  rights  and  land  and  rights  of 
way,  and  hence  may  be  deemed  a  quasi-public  corporation.  Power 
companies  often  come  in  conflict  with  water-works  companies,  in 
that  the  latter  often  divert  water  which  the  power  company,  as  a 
riparian  owner,  may  be  entitled  to  use.  Hence  questions  relative 
to  the  diversion  of  water,  and  compensating  reservoirs,  and  condemna- 
tion of  water  rights,  and  the  measure  of  damages,  and  condemnation 
proceedings,  relative  to  water  rights,  become  important,  both  to 
power  companies  and  water-works  companies. 

In  Illinois,  under  the  statutes  relative  Bep.  462  (Kan.  1902).  Unless  there 
to  taxation,  water-mains  are  held  to  Is  a  statute  expressly  authorizing  the 
be  personalty.  Shelbyville  Water  Co.  taxation  of  real  estate  acquired  by  a 
V.  People,  140  111.  545  (1892).  The  water-works  company  under  the  pow- 
water  pipes,  hydrants,  and  conduits  er  of  eminent  domain,  or  by  purchase 
of  a  water  company  laid  through  the  in  lieu  thereof,  it  cannot  be  taxed, 
streets  of  a  city  or  town  are  real  es-  Milford,  etc.  Co.  v.  Town  of  Hopkin- 
tate.  Paris  v.  Norway  Water  Co.  85  ton,  78  N.  E.  Rep.  451  (Mass.  1906). 
Me.  330  (1893).  The  mains  of  a  wa-  i  Power  companies  are  incorporated 
ter-works  company  are  real  estate  so  in  New  York  under  the  Electric  Light 
far  as  taxes  are  concerned.  City  of  Company  Act.  See  Transportation 
Grand  Haven  v.  Grand  Haven,  etc.  Corporations  Law,  art.  "VI,  sec.  60. 
Co.,  119  Mich.  652  (1899).  Where  a  Certain  existing  electric  light  and 
person  owns  a  water-works  plant  and  power  companies  are  authorized  to 
the  underground  pipes  connected  construct  street  railways.  Ch.  170,  L. 
therewith,  and  also  owns  land  on  the  1898.  The  Nbw  York  statutes  author- 
streets  where  the  pipes  are,  and  sells  izing  incorporations  "for  manufactur- 
the  plant  to  one  party  and  the  land  ing  and  using  electricity  for  produc- 
to  another  party,  the  pipes  go  with  ing  light,  heat,  or  power"  authorize 
the  plant  and  not  with  the  land.  They  incorporation  for  producing  light, 
are  personal  property.  Dodge  City,  heat,  and  power.  People  v.  Rioe,  138 
etc.  Co.  V.  Alfalfa,  etc.  Co.,  67  Pac.  N.  Y.  151  (1893). 
(322)                                         3537 
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It  is  of  course  elementary  law  that,  in  the  absence  of  grant  or  pre- 
scription, a  riparian  owner  is  entitled  to  a  reasonable  use  of  the 
water  flowing  by  his  premises  in  a  natural  stream,  as  an  incident 
to  his  ownership  of  the  soil,  and  to  have  it  transmitted  to  him  without 
unreasonable  diminution  in  quantity.  While  he  does  not  own  the 
running  water,  he  has  a  right  to  a  reasonable  use  of  it  as  it  passes 
by  his  land.  He  has  a  right  to  have  it  flow  as  it  has  been  accustomed 
to  flow  before  disturbed  by  human  agencies,^ 

"Consumption  by  watering  cattle,  temporary  detention  by  dams 
in  order  to  run  machinery,  irrigation  when  not  out  of  proportion  to 
the  size  of  the  stream,  and  some  other  familiar  uses,  although  in 
fact  a  diversion  of  the  water  involving  some  loss,  are  not  regarded 
as  an  unlawful  diversion,  but  are  allowed  as  a  necessary  incident  to 
the  use  in  order  to  effect  the  highest  average  benefit  to  all  the  riparian 
owners.  As  the  enjoyment  of  each  must  be  according  to  his  oppor- 
tunity and  the  upper  owner  has  the  first  chance,  the  lower  owners 
must  submit  to  such  loss  as  is  caused  by  reasonable  use.  Surround- 
ing circumstances,  such  as  the  size  and  velocity  of  the  stream,  the 
usage  of  the  country,  the  extent  of  the  injury,  convenience  in  doing 
business,  and  the  indispensable  public  necessity  of  cities  and  villages 
for  drainage,  are  also  taken  into  consideration,  so  that  a  use  which, 
under  certain  circumstances,  is  held  reasonable  under  different  cir- 
cumstances would  be  held  unreasonable.  It  is  also  material,  some- 
times, to  ascertain  which  party  first  erected  his  works  and  began  to 
appropriate  the  water."  Such  is  the  language  of  the  New  York  court 
of  appeals.^ 

In  Pennsylvania  it  is  held  that,  where  great  industries  are  located 
on  natural  streams,  the  necessity  for  using  the  water  may  vary 
these  principles  of  law,  in  order  to  permit  the  development  of  the 
natural  resources  of  the  country,  and  to  make  possible  the  prosecution 
of  new  industries,^  but  the  New  York  court  of  appeals  has  refused 
to  follow  that  rule.* 

The  construction  of  a  dam  does  not  necessarily  give  riparian  owa- 

1  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  unreasonably  detaining  the  water.  It 
303  (1900).  A  riparian  owner  has  no  is  for  the  jury  to  consider  the  usage 
right  to  divert  water  from  a  stream  of  the  country  and  the  uses  of  the 
to  sell.  McCarter  v.  Hudson,  etc.  Co.,  stream,  and  the  progress  of  improve- 
65  Atl.  Rep.  489  (N.  J.  1906).  ments   In  machinery,   and   other  cir- 

2  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  cumstanoes,  in  determining  what  is 
303,  320    (1900).  a  reasonable  use  of  the  water.  White 

3  Pennsylvania  Coal  Co.  v.  Sander-  v.  Whitney,  etc.  Co.,  60  S.  C.  254 
son,  94  Pa.  St.  302- (1880).     Of.  Robb  (1901). 

V.  Carnegie,  145  Pa.  St.  338    (1891).        4  Strobel  v.  Kerr  Salt  Co.,  164  N. 
In  a  suit  by  a  riparian  owner  to  en-    Y.  303   (1900). 
join  an   upper  riparian  owner  from 

3538 


ch.lv.] 


GAS,  ELECTRIC-LIGHT,  ETC.   COMPANIES. 


[§  931a. 


ers,  on  the  stream  below,  the  right  to  damages,  inasmuch  as  such 
dam  does  not  in  itself  divert  the  water,  the  volume  being  substan- 
tially the  same  with  the  dam  as  without  it.^  The  holding  back  of 
water  by  a  dam,  however,  must  not  be  unreasonable.  The  question 
of  what  is  an  unreasonable  damming  back  of  the  water  for  the  pur- 
pose of  utilizing  it  to  turn  machinery  has  been  the  subject  of  much 
controversy  in  the  courts.  In  Pennsylvania  the  tendency  has  been 
to  allow  a  very  substantial  interference  with  the  natural  flow  of  the 
water  in  this  respect,  while  in  Hew  York  the  courts  have  been  in- 
clined to  uphold  the  old  principles  of  law.  Where  a  suit  at  law  for 
damages  for  withholding  water  is  brought,  the  question  of  whether 
such  withholding  is  reasonable  or  not  may  be  submitted  to  the  jury, 
but  in  a  suit  in  equity  for  an  injunction,  this  question  is  of  course 
decided  by  the  court.  Many  cases  passing  on  various  conditions  un- 
der which  water  has  been  withheld  by  a  dam  are  given  in  the  notes 
below.^ 


1  Hamor  v.  Bar  Harbor,  etc.  Co.,  92    said  that  the  owner  of  a  mill  has  the 


Me.  364  (1899).  The  damming  hack 
of  a  stream  and  the  letting  out  of  the 
water  gradually  at  a  subsequent  time 
does  not  in  itself  constitute  an  injury 
to  lower  riparian  owners,  unless  some 
actual  damage  Is  shown,  such  as  in- 
terfering with  the  operation  of  mills. 
Waller  v.  State,  144  N.  Y.  579  (1895). 
The  owner  of  a  dam,  however,  has 
no  right  to  stop  the  flow  of  water 
in  order  to  increase  his  storage  ca- 
pacity with  a  view  to  supplying  a 
municipality  with  water.  Mott  v.  Con- 
sumers' Water  Co.  etc.,  188  Pa.  St. 
521  (1898). 

2  The  rights  of  riparian  owners  were 
discussed  in  Pierson  v.  Speyer,  178  N. 
y.  270  (1904),  where  the  court  held 
that  a  riparian  owner  might  construct 
a  dam  in  order  to  use  a  reasonable 
amount  of  water  for  ornamental  and 
domestic  purposes.  In  the  case  of 
Bullard  v.  Saratoga,  etc.  Co.,  77  N.  Y. 
525  (1879),  the  owner  of  a  mill  with- 
held the  water  during  the  night  and 
used  it  during  the  day.  The  owner 
of  the  mill  below  him  operated  his 
mill  day  and  night,  but  the  court  held 
that  he  was  not  enititled  to  an  in- 
junction against  the  water  being  with- 
held   during    the    night.     The    court 


right  to  a  reasonable  extent  to  dam 
back  the  waters  temporarily,  and  that 
the  withholding  of  the  waters  during 
the  night  under  the  circumstances  of 
this  case  was  reasonable.  The  court 
said  that  if  the  owner  below  had 
proved  that  the  owner  above  could 
have  operated  his  mill  by  detaining 
only  a  portion,  instead  of  all  the  wa- 
ter at  night,  then  that  he  could  insist 
on  that  course  being  adopted.  In 
Prentice  v.  Geiger,  74  N.  Y.  341 
(1878),  the  court  held  thajt  the  right 
to  interfere  with  the  stream  could  not 
be  acquired  by  prescription  unless  the 
right  had  been  exercised  for  twenty 
years.  In  the  case  of  Clinton  v.  My- 
ers, 46  N.  Y.  511  (1871),  the  court  held 
that  the  owner  of  a  mill  has  no  right 
to  erect  machinery  requiring  more 
water  than  the  stream  furnishes  at 
its  ordinary  stages,  and  to  operate 
such  machinery  by  accumulating  the  , 
water  by  a  reservoir  for  future  use 
in  a  dry  season.  The  court  further 
held  that  the  owner  of  a  mill  below 
had  a  right  to  open  the  dam  and  let 
the  water  down  and  oould  not  be  en- 
joined from  so  doing.  It  appears  In 
this  case  that  the  dam  was  erected  so 
as   to  accumulate  the  water   in   the 


3539 


§  931a.] 


GAS,  EliECTEIC-LIGHT,  ETC.   COMPANIES. 


[CH.  LV. 


The  riparian  owner  has  a  right  to  use  the  water  for  power  pur- 
poses, but  where  there  is  not  sufficient  water  for  power  purposes  for 


Bpring  and  fall  for  use  in  the  summer 
and  winter.  How  far  the  natural 
flow  of  the  stream  may  be  interfered 
with  by  a  riparian  owner,  to  enable 
such  owner  to  utilize  the  stream  for 
the  purpose  of  propelling  machinery, 
has  frequently  been  the  subject  of 
judiciali  examination.  Gould  v.  The 
Boston  Duck  Co.,  79  Mass.  442  (1859), 
may  be  regarded  as  a  leading  case 
upon  this  point.  In  this  case  the  de- 
fendant had  built  a  substantial  dam 
upon  the  stream,  and  drew  the  water 
to  its  factory  by  means  of  a  canal, 
and  after  using  the  same  returned  it 
to  its  natural  channel  before  it 
reached  the  plaintiff's  land.  The 
stream,  at  ordinary  stages  of  water, 
afforded  an  aimple  supply  for  the  de- 
fendants' factory;  but  in  seasons  of 
great  drought  the  defendants  were 
unable  to  operate  their  factory,  during 
all  the  working  hours  of  each  day,  but 
were  obliged,  in  order  to  create  the 
requisite  head  and  supply  of  water,  to 
shut  their  gates  earlier  than  usual  on 
some  days,  and  sometimes  for  an  en- 
tire day,  and  thus  arrest  the  usual 
flow  of  the  water.  This  was  the  in- 
jury complained  of  by  the  plaintiff, 
who  was  the  owner  of  a  mill  upon  the 
stream  directly  below  the  dam,  and 
who  was  injured  to  some  extent  by 
being  deprived  of  the  use  of  the  water 
while  the  natural  flow  was  thus  ar- 
rested. The  court  held  that  this  use 
of  the  water  by  the  defendant  was  not 
unreasonable,  and  that  if  such  use 
did  at  times  interfere  with  the  use 
which  the  plaintiff  might  have  made 
of  the  water  it  was  "damnum  absque 
injuria."  An  owner  has  no  right  to 
erect  machinery  requiring  for  its  op- 
eration more  water  than  the  stream 
furnishes  at  an  ordinary  stage,  and 
operate  such  machinery  by  ponds, 
which  discharge  water  upon  those  be- 
low in  unusual  quantities,  by  means 
of  which  the  latter  are  unable  to  use 


it  Merritt  v.  Brinkerhoff,  17  Johns. 
306  (1820).  In  this  case  the  owner 
of  a  mill  obtained  an  injunction 
against  the  owner  of  a  mill  farther  up 
the  stream  damming  back  the  waters 
in  the  time  of  drought  for  several 
hours,  and  then  letting  out  the  water 
in  torrenta  ^which  caused  it  to  be 
wasted,  so  far  as  the  mill  farther 
down  the  stream  was  concerned.  The 
court  said  that  this  was  an  unreason- 
able detentioni  of  the  water.  In  Pitts 
V.  The  Lancaster  Mills,  54  Mass.  156 
(1847),  it  was  held  that  an  owner 
had  the  right  to  construct  a  dam  and 
detain  the  water  long  enough  to  raise 
a  head  by  filling  it,  permitting  the 
water  then  to  resume  its  natural  flow. 
In  Brace  v.  Yale,  92  Mass.  441  (1865), 
it  was  held  that  the  erection  of  a 
reservoir  dam  upon  a  small  stream, 
thereby  detaining  and  storing  up  the 
water  until  the  owner  of  the  dam  de- 
sired to  use  It,  and  drawing  from  the 
pond  and  using  it  when  he  had  occa- 
sion, was  a  user  of  the  stream  ad- 
verse to  the  rights  of  the  owners  be- 
low, and  if  continued  for  a  sufficient 
length  of  time  became  a  right.  In 
Hartzall  v.  Sill,  12  Pa.  St.  248  (1849), 
it  was  held  that  the  proprietor  of  a 
mill  above  had  the  right  to  detain 
the  water  long  enough  for  the  proper 
use  of  his  mill;  aEd  if  by  so  doing 
the  owner  below  was  injured,  it 
was  "damnum  absque  injuria;"  and 
whether  longer  detained  than  neces- 
sary was  a  question  of  fact  for  the 
jury.  "Where  the  two  owners  of  the 
two  sides  of  a  stream  construct  a 
dam  in  common,  one  of  them  who 
does  not  use  the  water  cannot  enjoin 
the  other  one  from  using  the  entire 
water-power,  no  injury  being  shown. 
Dyer  v.  Cranston,  etc.  Co.,  22  R.  I- 
506  (1901).  A  riparian  owner  may 
cut  trees  and  allow  them  to  fall  into 
the  stream.  Fisher  v.  Feige,  137  Cal. 
39    (1902).     A  water-power  corpora- 
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those  who  are  using  it  on  the  stream  below  him,  he  must  be  reasonable 
so  as  to  do  as  little  injury  to  the  others  as  circumstances  will  per- 
mit, and  must  not  divert  more  than  his  just  proportion  of  the  water 
of  the  stream.  The  fact  that  there  is  a  dry  season  does  not  change  the 
rule.* 

The  usual  remedy  of  a  riparian  owner  is  an  injunction.  In  a  suit 
in  equity  to  enjoin  an  unreasonable  interference  with  the  flow  of  a 
stream,  different  riparian  owners  may  join  as  parties  complainant.^ 
A  suit  for  such  an  injunction  will  lie,  even  though  only  nominal 
damage  has  been  done,  inasmuch  as  the  time  may  come  when  the 
riparian  owner  will  wish  to  use  the  water  so  diverted,  and  he  is 
entitled  to  prevent  prescription  running  against  him.* 


tioK  organized  under  a  special  act  of 
tlie  legislature  by  which  the  various 
owners  of  riparian  rights  and  of  the 
(Jam  and  of  the  water-power  there- 
from became  interested  in  such  com- 
pany, no  stock  being  issued,  but  each 
owner  of  water-power  being  entitled 
to  one  vote,  cannot  maintain  suit 
against  a  city  for  diverting  the  water 
where  the  title  to  the  water  rights 
was  not  vested  in  the  corporation, 
the  business  of  the  corporation  being 
to  maintain  the  dam  and  raceways 
and  preserve  the  water-power,  the  ex- 
I>ense  being  paid  by  assessment.  El- 
gin, etc.  Ck).  V.  City  of  Elgin,  62  N. 
E.  Rep.  929  (111.  1902). 

1  City  of  Canton  v.  Sfhock,  66  Ohio 
St  19  (1902),  holding  also  that  in 
Ohio  a  city  owning  land  on  a  stream 
may  take  water  from  it  for  the  do- 
mestic purposes  of  its  residents,  but 
not  to  supply  water  out  of  the  city 
nor  to  unreasonably  allow  its  citizens 
to  use  it  for  power  purposes. 

2  Strobel  v.  Kerr  Salt  Co.,  1€4  N.  Y. 
303  (1900).  * 

3  Injunction  may  be  granted  at  the 
instance  of  a  riparian  owner  against 
the  diversion  of  a  stream,  even 
though  the  damage  is  but  nominal. 
Amsterdam,  etc.  Co.  v.  Dean,  162  N.  Y. 
278  (1900),  afE'g  13  N.  Y.  App.  Div. 
42;  Coming  v.  Troy,  etc.  Factory,  40 
N.  Y.  191  (1869);  Duesler  v.  City  of 
Johnstown,  24  N.  Y.  App.  Div.  608 
(1898).     Cf.  New  Haven,  etc.  Co.  v. 


Borough  of  Wallingford,  page  3546, 
infra.  An  injunction  lies  against  a 
riparian  owner  diverting  and  selling 
to  a  village  even  a  small  part  of  the 
water.  Penrhyn  Slate  Co.  v.  Gran- 
ville, etc.  Co.,  84  N.  Y.  App.  Div.  92 
(1903).  Where  a  city  takes  four  mil- 
lion gallons  of  water  daily  from  a 
lake,  and  its  pipes  are  capable  of 
taking  nine  million  gallons  of  water  a 
day,  which  would  reduce  the  surface 
of  the  lake  six  feet,  damage  is  pre- 
sumed, and  an  injunction  will  ordi- 
narily be  granted  at  the  instance  of 
persons  who  own  and  operate  mills 
by  the  water  from  a  stream  flowing 
from  the  lake.  Smith  v.  City  of  Roch- 
ester, 92  N.  Y.  463  (1883).  The  own- 
er of  a  mill  operated  by  water  from 
a  creek  may  enjoin  a  railroad  com- 
pany from  using  the  water  to  supply 
its  locomotives,  it  being  shown  that 
such  use  perceptibly  reduced  the  vol- 
ume of  water  in  the  creek  and 
materially  diminished  the  grinding 
power  of  the  mill,  and  that  substan- 
tial damages  had  been,  sustained. 
Garwood  v.  N.  Y.  Central,  etc.  R.  R., 
83  N.  Y.  400  (1881).  But  where  the 
riparian  owner  sues  at  law  for  dam- 
ages in  such  a  case  and  does  not 
prove  actual  damages,  he  cannot  re- 
cover nominal  damages.  Elliott  v. 
Fitchburg  R.  R.,  64  Mass.  191  (1852). 
In  the  case  of  Earl  of  Sandwich  v. 
Great  Northern  Ry.,  L.  R.  10  Ch.  Div. 
707   (1878),  the  court  refused  to  en- 
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Where,  however,  the  riparian  owner  has  delayed  until  a  large  in- 
vestment has  been  made  in  the  water-works  plant,  an  injunction  will 
not  be  granted.    He  must  seek  his  remedy  at  law.^ 

In  an  action  at  law  for  withholding  water  from  paper  mills  the 
measure  of  damages  is  the  loss  of  profits,  if  they  can  be  ascertained 
with  reasonable  certainty;  and  also  the  amount  necessarily  paid  to 
employees  during  the  time  the  mills-  were  idle  on  account  of  the 
withholding  of  the  water.  If  the  loss  of  profits  is  the  basis  of  recov- 
ery, the  rental  value  of  the  property  should  not  be  taken  into  consid- 
eration.^ A  riparian  owner  may  be  entitled  to  nominal  damages, 
even  though  no  actual  damage  be  shown,  inasmuch  as  at  a  later  time 
he  may  find  it  convenient  to  use  the  water  which  up  to  that  time  he 
had  not  used.^ 

Where  water  is  taken  from  a  stream  by  a  water-works  company, 
it  has  been  held  that  a  lower  riparian  owner  is  entitled  to  damages 
for  the  use  of  the  entire  supply,  even  though  he  has  never  used  but 
a  portion  of  such  supply.* 


join  a  railroad  from  using  water  to 
supply  its  looomotives,  the  amount  di- 
verted- being  very  small  and  there  be- 
ing no  proof  of  injury.  A  riparian 
owner  cannot  enjoin  the  use  of  a  dam 
and  the  diversion  of  the  stream  above 
where  his  asserted  wator-power  is  not 
capable  of  beneficial  development. 
Minnesota,  etc.  Co.  v.  St.  Anthony,  etc. 
Co.,  82  Minn.  505   (1901). 

1  Where  a  riparian  owner  unreason- 
ably delays  in  applying  for  an  in- 
junction against  a  city  diverting  the 
water  from  above,  and  the  city  ex- 
pends a  large  amount  of  money,  and 
public  convenience  and  welfare  are 
affected,  a  court  of  equity  may  refuse 
an  injunction  on  condition  that  the 
<nty  pay  adequate  compensation  for 
the  right  to  take  such  water.  New 
York  City  v.  Pine,  185  U.  S.  93  (1902). 
Where  for  fifteen  years  a  riparian 
owner  has  not  objected  to  a  munici- 
pality taking  water  from  the  stream 
he  cannot  have  an  injunction,  but  is 
remitted  to  his  action  for.  damages, 
the  damage  being  nominal.  Penrhyn 
Slate  Co.  V.  Granville,  etc.  Co.,  181 
N.  Y.  80  (1905).  A  riparian  owner 
who  does  not  object  to  a  city  taking 
water  from  a  stream,  until  after  it 


has  had  a  public  vote  and  has  appro- 
priated the  money  and  purchased 
property  will  not  be  granted  an  in- 
junction. City  of  Elberton  v.  Pearle 
Cotton  Mills,  123  Ga.  1  (1905).  Where 
water-works  have  been  constructed  at 
a  cost  of  $50,000,  a  riparian!  owner 
will  not  be  granted  a  perpetual  in- 
junction against  the  water-works 
company  taking  water  from  a  stream, 
but  will  be  remitted  to  his  remedy  at 
law.  Murphy  v.  Stanford,  etc.  Co.,  50 
S.  W.  Rep.  835  (Ky.  1899). 

2  Weekes  v.  State,  48  N.  Y.  App. 
Div.  357  (19O0);  Lakeside  Paper  Co. 
V.  State,  45  N.  Y.  App.  Div.  112 
(1899). 

3  New  York  Rubber  Co.  v.  Rothery, 
132  N.  Y.  293  (1892). 

4  Parry  v.  Citizens'  Water  Works 
Co.,  59  Hun,  196  (1891),  the  court 
holding,  however,  that  no  damages 
could  be  recovered  from  the  fact  that 
the  water-works  company  dammed 
back  the  water,  inasmuch  as  "the 
merest  storage  of  water  in  reservoirs 
by  means  of  dams  is  not  per  se  an 
unreasonable  use  of  the  water  of  a 
stream  by  an  upper  riparian  owner." 
A  riparian  owner  is  entitled  to  dam- 
ages  for   water   taken   by   a   water- 
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The  true  measure  of  damages  in  the  condemnation  of  riparian 
rights  is  the  difference  between  the  value  of  the  land  after  the  di- 
version of  water  and  what  its  value  would  have  been  if  there  had 
been  no  diversion.  The  cost  of  a  steam-engine  of  sufficient  power 
to  produce  the  water-power  is  not  the  proper  measure  of  damages, 
neither  is  the  measure  of  damages  the  amount  of  money  required  to 
produce  an  income  at  five  per  cent,  to  meet  the  expense  of  supplying 
the  same  power  by  steam.^ 

Where  by  reason  of  water-works  the  capacity  of  a  mill  on  the 
stream  below  to  do  work  is  greatly  diminished  and  the  use  of  the  mill 
entirely  suspended  a  part  of  the  year,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  mill  owner's  premises  on  the 
day  of  the  trial  and  the  value  without  such  diversion  of  water.^ 

By  reason  of  the  large  damages  which  would  result  under  these 
rules  in  many  cases,  the  plan  of  compensating  reservoirs  has  been 
devised  by  water-works  companies.  A  compensating  reservoir  is  a 
large  reservoir  built  for  the  purpose  of  catching  and  holding  freshet 
waters  in  the  spring  and  other  flood  times,  with  a  view  to  using 
such  stored  freshet  waters  for  the  water-works  during  the  dry  season 
of  the  year.  By  this  plan  the  diversion  of  the  customary  waters 
during  the  dry  season  is  avoided.  It  frequently  happens,  also,  that 
by  means  of  this  compensating  reservoir  a  more  steady  and  even 
larger  supply  of  water  may  be  furnished  to  the  riparian  owners  be- 
low, during  the  dry.  season.  The  claim  is  then  reasonably  made  by 
the  water-works  company  that,  inasmuch  as  the  surplus  freshet  waters 
are  the  only  waters  which  are  diverted  by  the  water-works,  and  in- 
asmuch as  these  freshet  waters  are  in  most  cases  never  used  at  all 

works,  even  though  he  does  not  use  rights  and  without  them.    The  profits 

or  need  the  water  himself.     Standen  earned    by    ahutting    proprietors    in 

V.  New  Rochelle  Water  Co.,  91  Hun,  their  business  in  using  the  water  is 

272    (1895);    Gallagher    v.    Kingston  not    competent    on    the    question-   of 

Water  Oo.,   25  App.  Div.   82    (1898).  such   damages.    Oity  of   Syracuse  v. 

Even  though  a  city  tabes  water  from  Staoey,    45    N.    Y.    App.    Div.    249 

a  Btream,  yet  if  it  takes  only  one-  (1899). 

thousandth  part  of  the  water,  which  2  Gallagher  v.  Kingston  Water  Co., 

is  less  than  two  horse-power  a  day,  25  N.  Y.  App.  Div.  82   (1898),  where 

a  manufacturer  on  the  stream  below  the  jury  gave  $488.40   accrued  dam- 

cannot    collect    damages,    no    actual  ages  for  about  six  years,  and  $1,900 

damage  to  him  being  shown.   Sumner  for  the  value  of  the  rights.    In  a  con- 

V.  City  of  Gloversville,  35  N.  Y.  Misc.  demnation  by  a  city  of  the  right  of 

Rep.  523  (19(11).  a  miller  to  use  water  for  mill  pur- 

1  Matter  of  Thompson,  85  Hun,  438  poses,  the  value  of  the  water  as  a 

(1895).    In  the  condemnation  of  wa-  water-power  is  competent,  but  not  the 

ter  rights  the  measure  of  damages  is  value   of   the   lake   for   storage   pur- 

the  difference  between   the  value  of  poses.    Matter  of  Daly,  72  N.  Y.  App. 

the  abutting  property  with  the  water  Div.  394  (1902). 
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by  the  riparian  owners  below,  not  even  by  mills  wbich  are  operated 
by  water-power,  no  damage  is  caused  by  the  diversion  of  such  freshet 
waters.  The  New  York  courts  have  held,  however,  that,  notwith- 
standing the  existence  of  this  compensating  reservoir,  nominal  dam- 
ages are  suffered,  and  that  an  injunction  suit  will  lie,  but  that  the 
court  will  not  enforce  the  injunction  until  after  an  opportunity  has 
been  furnished  to  condemn  such  water  rights.^ 

It  has  also  been  held  in  New  York  that  under  such  circumstances 
only  nominal  damages  will  be  awarded  in  the  condemnation  pro- 
ceedings.^ 

In  Pennsylvania  the  court  refused  to  grant  an  injunction  in  such  a 
case ;  *  but  in  New  Jersey  the  court  in  an  injunction  suit  decreed 

1  Even  though  a  compensating  res-  river  is  iucreased  by  means  of  a  com- 
ervoir  is  built  so  that  during  the  wet  pensating  dam,  and  no  damage  is 
season  the  mills  on  a  stream  have  shown  during  the  remainder  of  the 
more  water  than  they  can  use,  and  year,  only  nominal  damages  will  be 
during  the  dry  season  they  have  more  awarded  in  condemnation  proceed- 
water  than  before  the  reservoir  was  ings.  Matter  of  Thompson,  85  Hun, 
built,    and    even    though    by    reason  438  (1895). 

thereof  the  mill  owners  have  suffered  3  In  the  important  case  of  Lehigh 
no  damage  on  account  of  the  water  Coal,  etc.  C!o.  v.  Scranton  Water  Co., 
taken  to  supply  water  to  a  city,  nev-  6  Pa.  Dist.  Rep.  291  (1897),  the  court 
ertheless  mill  owners  are  entitled  to  refused  to  enjoin  a  water-works  com- 
an  injunction;  but  such  injunction  paoiy  from  building  and  taking  water 
will  not  be  enforced  until  after  the  from  a  compensating  dam,  even  at 
city  so  taking  the  water  has  had  an  the  instance  of  another  company  that 
opportunity  to  condemn  the  right  to  had  the  charter  right  to  use  the  wa- 
take  such  water.  Smith  v.  City  of  ter  for  power  and  to  lease,  it  being 
Eiocbester,  38  Hun,  612  (1886);  afE'd,  shown  that  the  water  taken  by  the 
104  N.  Y.  674.  In  the  case  of  Stro-  water-works  company  was  entirely 
bel  V.  Kerr,  etc.  Co.,  164  N.  Y.  303  freshet  water  and  that  the  water  so 
(1900),  involving  the  pollution  of  a  taken  was  not  used  by  the  lower 
stream  by  a  salt  works,  the  court  riparian  owners,  and  it  being  shown 
made  it  a  condition  of  withholding  that  no  damage  had  been  or  would 
injunction  that  the  company  should  be  done  to  such  owners  by  reason 
construct  a  reservoir  on  the  upper  of  this  use  of  the  water  by  the  water- 
sources  of  the  stream  to  accumulate  works  company.  The  court  stated 
water  when  it  was  plentiful  for  use  that  an  injunction  would  lie,  even 
in  time  of  scarcity.  A  riparian  owner  though  no  damage  had  been  done.  If 
may  enjoin  a  person  from  going  upon  the  water  taken  had  been  other  than 
the  lands  of  an  upper  proprietor  and  freshet  water,  but  the  water-works 
taking  water  for  use  on  his  own  company  filed  in  the  case  a  disclaimer 
lands,  and  he  cannot  even  take  in-  of  any  claim  to  interfere  with  the 
creased  flow  which  occurrs  annually  rights  of  the  riparian  owners  below, 
for  three  or  four  months.  California,  The  court,  however,  granted  relief  to 
etc.  V.  Enterprise,  etc.  Co.,  127  Fed.  the  extent  of  requiring  the  water- 
Rep.  741   (1903).  works  company   to  confine  itself  to 

2  If  during  the  dry  season  the  quan-  freshet  water.  Where  a  city  as  a 
tity   of   water    fiowing    through    the  riparian  owner  constructs  a  storage 
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that  the  injunction  should  issue,  unless  the  water-works  company 
paid  as  damages  certain  amounts  which  the  court  figured  would  he 
the  actual  damage  suffered  by  the  mills  on  the  stream  below.'  In 
England  an  act  of  parliament  may  prescribe  that  the  water  furnished 
from  a  compensating  reservoir  shall  be  sufficient  compensation  to 
lower  riparian  owners  for  loss  of  water,  but  the  courts  will  give 
damages  for  the  injury  to  riparian    and  other  rights  in  the  soil.^ 

The  fact  that  one  water-works  company  is  taking  water  from  a 
stream  does  not  prevent  another  water-works  company  from  taking 
water  from  that  same  stream,  there  being  sufficient  water  for  both 
companies  and  the  first  company  not  having  condemned  any  rights ;  * 

reservoir  which  collects  the  water  cost  of  reproducing  such  power,  con^ 
during  the  rainy  season  and  uses  it  stitute  the  elements  of  the  damage, 
during  the  dry  season,  the  city  is  not  The  water-power  considered  was  prac- 
liable  in  damages  to  a  lower  riparian  tically  the  ordinary  dry-weather  flow, 
owner  for  the  use  of  such  surplus  and  the  damages  were  the  cost  of 
water,  it  appearing  that  the  plaintiff  reproducing  the  same  by  steam; 
would  not  have  used  the  water  in  $3,302  was  allowed  on  a  $200,000 
the  spring.  Lonsdale  v.  City  of  plant  and  $2,650  on  a  $60,000  plant. 
Woonsocket,  25  R.  I.  428   (1903).  Sparks  Mfg.  Co.  v.  Town  of  Newton, 

lA  municipality  has  no  authority  57  N.  J.  Eq.  3S7  (1898).  On  appeal, 
to  divert  water  from  private  streams,  however,  it  was  held  that  in  esti- 
to  the  detriment  of  lower  riparian  mating  the  damage  to  a  mill,  by  pea- 
owners,  on  condition  that  it  will  store  son  of  the  water  being  diverted,  the 
storm  water  and  give  it  out  into  the  difference  between  the  value  of  the 
streams  in  dry  times,  and  thus  eon-  mill  before  the  diversion  and  its 
fer  a  compensatory  benefit  on  those  value  after  is  a  safer  measure  of 
owners,  they  not  consenting  thereto,  damages  than  an  estimate  as  to  the 
Sparks,  etc.  Oo.  v.  Town  of  Newton,  probable  cost  of  supplying  an  equal 
60  N.  J.  Eq.  399  (1900).  Even  though  amount  of  power  by  steam  or  an  esti- 
a  compensating  reservoir  is  built  mate  of  the  rental  value  of  power  at 
which  supplies  a  steadier  stream  in  other  places  which  are  somewhat  dis- 
the  summer,  and  even  though  the  similar.  Sparks  v.  Town  of  Newton, 
water  to  be  taken  from  the  reservoir  60  N.  J.  Eq.  399  (1900).  In  the  case 
for  water-works  purposes  will  be  of  Neal  v.  City  of  Rochester,  156  N. 
freshet  water  only,  yet  the  lower  Y.  213  (1898),  where  additional  pipes 
riparian  owners  are  entitled  to  dam-  had  been  put  in  so  that  during  the 
ages.  In  a  suit  in  equity  filed  by  the  dry  season  the  supply  of  water  would 
riparian  owners,  however,  for  an  in-  be  less  than  was  customary,  thus  in- 
junction, the  court  may  award  dam-  terfering  with  the  operation  of  mills, 
ages  and  require  their  payment  as  a  the  court  held  that  a  suit  for  an  in- 
oondition  of  not  issuing  the  injunc-  junction  would  lie,  and  said  in  regard 
tion.  The  damages  will  be  based  to  the  compensating  reservoir  that  it 
upon  the  amount  of  water  that  the  was  a  gratuitous  act  and  that '  the 
water-works  are  capable  of  taking,  mill  owners  had  no  legal  right  to 
The  amount  of  power  of  such  water  compel  its  continuance, 
at  the  various  mills,  the  fall  of  water  2  Re  Arbitration,  etc.,  [1903]  1  K. 
at  each  mill  being   taken   by  itself,    B.  574. 

and  the  comparative  value  of   such        3  "Where  a  water  company  appro- 
power  at  each  separate  mill,  and  the    priating   water   from   a   stream   has 
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but  where  the  first  company  needs  all  the  water  and  has  condemned 
all  the  rights,  excepting  on  one  piece  of  property,  and  has  com- 
menced proceedings  against  that  piece,  such  company  may  obtain 
an  injunction  against  another  water-works  company  proceeding  to 
take  water  from  such  stream  by  means  of  that  particular  piece  of 
property;  the  reason  of  this  conclusion  being  that  property  already 
acquired  for  public  use  cannot  be  condemned  for  a  similar  public 
use.-^ 

After  a  water-works  company  has  condemned  the  right  to  take  a 
certain  quantity  of  water,  a  riparian  owner  cannot  complain  that 
some  of  such  water  is  used  by  the  water-works  company  for  purposes 
other  than  as  allowed  by  the  charter  of  the  company.^ 


never  condemned  the  stream,  or  any 
portion  of  it,  its  rights  as  against 
another  company,  seeking  to  appro- 
priate water  from  the  stream,  are 
merely  those  of  a  lower  riparian 
owner."  Phillipsburg  Water  Co.  v. 
Citizens'  Water  Co.,  189  Pa.  St.  23 
(1899),  it  appearing  that  the  water 
supply  of  the  stream  was  more  than 
twenty  times  the  quantity  required 
for  the  water-works  first  constructed. 
Even  though  a  water  company  claims 
all  the  water  from  a  certain  stream, 
yet  a  railroad  may  acquire  the  right 
to  take  water  therefrom,  if  there  is 
sufBoient  left  for  the  water  company. 
Framingham,  etc.  Co.  v.  Old  Colony, 
etc.  R.  R.,  176  Mass.  404   (1900). 

1  Where  a  water-works  company 
has  taken  water  from  a  stream  tor 
some  time  and  has  condemned  or 
purchased  riparian  rights  from  all 
parties  excepting  one,  and  is  about  to 
file  an  additional  plan  for  an  addi- 
tional reservoir  lower  down  the 
stream  to  use  the  surplus  water  for 
its  water-works,  a  new  company 
formed  to  furnish  water  to  still  an- 
other town  will  not  be  allowed  to  con- 
struct its  works  on  the  property  of 
the  person  mentioned  above,  and' to 
take  the  surplus  water  from  the 
stream,  it  being  shown  that  condem- 
nation proceedings  had  already  been 
commenced  against  such  person's 
property,  and  it  being  shown  also 
that    all    the    water    of    the   stream 


would  be  required  by  the  first-named 
company.  The  court  said,  however, 
that  the  new  company  would  have  the 
right  to  locate  its  works  upon  the 
same  stream  below  both  of  the  old 
companies'  works,  and  that  all  the 
surplus  water  might  be  acquired  by 
the  new  company.  If  such  surplus 
should  exist.  The  basis  of  the  de- 
cision is  that  property  already  ac- 
quired for  public  use  cannot  be  con- 
demned for  a  similar  public  use. 
Pocantlco  Water  Works  Co.  v.  Bird, 
130  N.  Y.  249  (1891).  Even  though 
a  water-works  company  purchases  a 
small  parcel  of  land  on  both  sides  of 
a  stream  and  makes  a  map  showing 
that  the  water  is  available  to  it  for 
future  use,  yet,  if  it  never  uses  the 
water  or  constructs  a  plant  for  such 
use,  a  municipality  may  appropriate 
such  water  for  its  own  use.  More- 
over, such  corporation  as  a  riparian 
owner  will  not  be  granted  an  injunc- 
tion until  damages  are  paid,  when 
the  damage  is  nominal  and  the  de- 
fendant offers  to  pay  the  same  when 
ascertained,  and  the  corporation  be- 
came a  riparian  owner  with  knowl- 
edge of  the  Intent  of  the  municipality 
and  the  injunction  would  cause  hard- 
ship. New  Haven,  etc.  Co.  v.  Bor- 
ough of  WaJlingford,  72  Conn.  293 
(1899). 

2  Sparks  Mfg.  Co.  v.  Town  of  New- 
ton, 57  N.  J.  Eq.  367  (1898),  where 
a  part  of  the  water  was  used  to  sup- 
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A  city  whicli  has  legally  constructed  a  dam  to  obtain  a  supply  of 
water  for  navigation  by  canal  may  lease  its  surplus  ■water-power  and 
may  enjoin  a  riparian  owner  from  tapping  such  dam,  all  riparian 
rights  having  been  acquired  by  condemnation.^ 

An  electric  street  railway  has  no  inherent  right  to  distribute  power 
for  private  consumption,  and  hence  cannot  enjoin  the  city  from  cut- 
ting wires  used  exclusively  for  that  purpose.^  The  lessee  from  the 
city  of  New  York  of  the  underground  electric  railways  of  New  York 
may  use  the  same  to  transmit  and  sell  to  other  electric  railways  sur- 
plus electric  current  manufactured  by  such  lessee.*  Even  though 
an  electric  power  company  is  carrying  on  its  business  without  author- 
ity, a  telephone  company  is  not  justified  in  cutting  the  former's  wires 
and  converting  the  same.*  A  power  company  cannot  have  mandamus 
to  compel  a  city  to  allow  it  to  put  its  wires  in  public  conduits  in  the 
streets  where  the  company  has  no  statutory  or  municipal  grant  of 
the  right  to  use  the  streets.®  A  corporation  organized  to  furnish 
power  as  well  as  electric  light,  and  which  does  furnish  the  electric 
light  within  the  time  fixed  by  its  charter,  need  not  complete  its 
plant  to  furnish  power  unless  there  is  a  demand  for  the  power. 
Proceedings  by  the  state  to  forfeit  its  right  to  furnish  power  will 
fail.« 

It  is  constitutional  to  authorize  a  water-works  company  to  ex- 
ercise the  power  of  eminent  domain.''    Greater  difilculty,  however,  is 

ply  power  to  manufacturing  concerns.  e  State  v.  Twin,  etc.  Co.,  98  Me.  214 

Where   a   water-works  company   has  (1903). 

condemned  the  right  to  take  water  7-  The  right  of  eminent  domain  may 

by  a  twenty-four-inch  pipe,  a  riparian  be  given  to  an  individual  as  well  as 

owner  on  the   stream  below   cannot  to  a  ooi-poration.    It  may  be  given  in 

complain  that  the  company  is  using  order  to  construct  water-works.     Po- 

the    water    for   other    than    domestic  cantico,    etc.   Co.   v.   Bird,   130   N.   Y. 

purposes,  and  that  the  charter  of  the  249   (1891).    A  water-works  company 

company  allows  it  to  use  water  for  cannot    condemn    land    unless    it    is 

domestic   purposes  only.     Hamor   v.  obliged   to   furnish   water  by   public 

Bar    Harbor,    etc.    Co.,    92    Me.    364  hydrants.    Citizens',  etc  Co.  v.  Parry, 

(1899).  59  Hun,  202   (1891);   aff'd,  128  N.  Y. 

iKaukauna    Water   Power    Co.    v.  669.      A   water-works    company   may 

Green  Bay,  etc.   Co.,  142   U.   S.   254  cross   a  canal   of   a   canal   company. 

(1891)  _  Lehigh  Valley  R.  R.  v.  Orange  Water 

2  Chicago,  etc.  Ry.  v.  Ellicott,  88  Co.,  42  N.  J.  Eq.  205  (1887).  A 
Fed.  Rep.  941   (1898).  water-works  company  engaged  in  the 

3  City  of  New  York  v.  Interborough,  construction  of  its  plant  does  not  lose 
etc.  Ca,  125  N.  Y.  App.  Div.  437  a  part  of  its  right  of  way  by  a  subse- 
(1908).  quent  company  filing  its  maps  first. 

4  Electric  Power  Co.  v.  Metropolitan  Pocantico,  etc.  Co.  v.  Bird,  130  N.  Y. 
T.  &  T.  Co.,  75  Hun,  68   (1894).  249    (1891).     A  city  may  proceed  to 

spurnell  v.  McLane,  98  Md.  589  condemn  land  for  its  own  .water- 
(1904).  works  instead  of  making  a  contract 
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experienced  in  determining  whether  the  legislature  may  delegate  the 
power  of  eminent  domain  to  a  corporation  formed  to  generate  power, 
light,  or  heat  from  a  water-power  and  to  sell  or  use  the  same.  The 
weight  of  authority  holds  that  the  l^slature  may  do  so.^  In  New 
York,  any  doubt  on  this  subject  is  avoided  by  granting  this  power  to 
such  companies  as  also  furnish  electric  lights  to  a  municipality.^  A 
statute  giving  a  water-power  company  the  right  to  condemn  land  is 
unconstitutional,  the  purposes  of  the  company  being  largely  for  the 
private  supply  of  power  for  mining,  manufacturing,  etc.,  purposes.* 
A  state  may  authorize  a  heat,  light,  water  and  power  company  to 
condemn  land  for  building  dams  and  reservoirs  to  generate  power  for 
public  and  private  use,  but  if  the  dam  may  interfere  with  navigation, 
even  of  waters  entirely  in  the  state,  the  consent  of  the  federal  govern- 
ment, as  well  as  the  state  government,  must  first  be  obtained.* 

A  lease  by  an  electric-light  and  power  company  of  its  property  to 
a  competing  corporation,  with  an  agreement  not  to  engage  in  the 
business,  is  ultra  vires,  and  the  rent  cannot  be  collected  by  suit.'  An 
electric-light  and  power  company  may  mortgage  its  property  with- 
out express  authority  from  the  legislature  so  to  do,  especially  where 
it  is  organized  under  the  act  authorizing  incorporation  for  any  law- 
ful business,  even  though  it  is  using  streets  under  licenses  granted 
by  municipalities.^ 

for  water,  where  it  has  power  to  do  been  used  by  the  railroad,  it  being 

either.     State  v.  Newark,  54  N.  J.  K  unnecessary  to  the  railroad.    Denver, 

62    (1891).     A  water-worfcs  company  etc.  Co.  v.  Denver,  etc.  R.  H,,  69  Pac. 

may  condemn  a  right  of  way  across  Rep.   568    (Colo.   1902).     A  company 

private    land    instead    of    laying    its  incorporated  to  furnish  electric  light 

pipes  in  the  public  highway,   where  and     power,     but    which    practically 

the   statutes   so    permit.      Biddle    v.  merely   furnishes  power,   cannot  ob- 

Wayne,  etc.  Co.,  190  Pa.  St.  94  (1899).  tain  a  right  of  way  for  its  poles  and 

1  The  l^islature  may  authorize  an  wires   by   condemnation,   since   it  is 

electric-power    company    to    condemn  not  a  quasi-public  corporation.  Brown 

landi.    Rockingham,  etc.  Co.  v.  Hobbs,  v.  Gterald,  100  Me.  351  (1905).    Falls- 

72  N.  H.  531  (1904).    A  water-power  burg,  etc.  Co.  ».  Alexander,  43  S.  E. 

company  may  be  authorized  to  con'-  Rep.  194    (Va.  1902). 

demn.     Jones  v.  North  Georgia,  etc.  2  Laws  1896,  ch.  446. 

Co.,  54  S.  E.  Rep.  85  (Ga.  1906).    A  3  Berrien  Springs,  etc.  Co.  v.  Ber- 

oorporation   formed   to   furnish  elec-  rien  Circuit  Judge,  94  N.  W.  Rep.  379 

trioal    power   may   be   authorized   to  (Mich.  1903).    See  also  Attomey-Gen'- 

exercise  the  power  of  eminent  domain  eral  v.  Eau  Claire,  37  Wis.  400  (1875). 

to  obtain  water  rights.    Grande,  etc.  4  Minnesota,  etc.  Co.  v.  Pratt,  112 

Co.  V.  Drake,  46  Ore.  243   (1905).     A  N.  W.  Rep.  395    (Minn.  1907). 

water-power  and   irrigation  company  5  Keene  Syndicate  v.  Wichita,  etc. 

may  condemn   for  its  reservoir  land  Co.,  69  Kan.  284   (1904). 

on  which  there  is  a  railroad  right  of  e  American,  etc.  Co.  v.  General  Elec- 

way,  such  right  of  way  never  having  trie  Co.,  51  Atl.  Rep.  660  (N.  H.  1901). 
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§  932.  Wharf,  steamboat,  board  of  trade,  stock-yard,  cotton-press, 
booming,  car-manufacturing,  sleeping-car,  irrigation,  elevator,  pipe 
line,  and  other  corporations  which  are  or  are  not  quasi-public  cor- 
porations.— Many  of  these  companies  are  quasi-public  in  their  na- 
ture, and  are  subject  to  the  duties  imposed  on  that  class  of  corpora- 
tions to  serve  the  public  when  called  upon  so  to  do.  The  tendency  of 
modern  times  is  to  extend  the  powers  of  government  and  to  bring 
•within  the  control  of  legislative  action  many  kinds  of  business  which 
formerly  were  considered  strictly  private.  Such  is  the  case  with  cor- 
porations operating  a  steamship  Une,^  or  a  wharf,^  a  boom,^  a  pipe 


lA  steamship  company  may  agree 
to  give  reduced  rates  to  shippers  who 
contract  to  ship  by  that  line  exclu- 
sively. If  excessive  rates  are  charged 
the  remedy  of  the  shipper  is  at  law. 
Lough  V.  Outerbridge,  66  Hun^  103 
(1892);  affirmed,  143  N.  Y.  271 
(1894);  Mogul  Steamship  Co.  v.  Mc- 
Gregor, [1892]  A.  C.  2'5^  Contra, 
Menacho  v.  Ward,  27  Fed.  Rep.  529 
(1886).  A  common  carrier — a  steam- 
ship company  in  this  case — is  bound 
to  charge  only  reasonahle  rates.  A 
shipper  may  sue  to  recover  back  any 
charge  In  excess  of  a  reasonable  rate. 
The  fact  that  the  company  gave  a  less 
rate  to  some  ome  else  is  evidence  that 
the  higher  rate  is  unreasonable,  but  Is 
not  conclusive  evidence.  Such  Is  the 
conclusion  of  the  English  cases  and 
of  the  leading  case,  Johnson  v.  Pen- 
saoola,  etc.  R.  R.,  16  Fla.  623  (1878). 
Cf.  Soofield  V.  Railway  Co.,  43  Ohio 
St.  571  (1885);  Cowden  v.  Pacific 
Coast  S.  S.  Co.,  94  Cal.  470  (1892). 
See  i  901,  supra.  The  jury  are  to  de- 
cide whether  a  steamboat  company 
has  power  to  operate  a  barge.  Ten'- 
nessee,  etc  Co.  v.  Kavanaugh,  93  Ala. 
324  (1891).  Land  owned  by  a  steam- 
boat company  may  be  condemned  by 


a  railroad  company.  Be  New  York, 
Lackawanna,  etc.  Ry.,  99  N.  Y.  12 
(1885).  A  private  dock  may  be  con- 
demned, even  though  it  is  used  by  a 
line  of  steamboats.  Diamond,  etc.  v. 
Davenport,  etc.  Co.,  115  Iowa,  480 
(1901).     See  also  §  906,  supra. 

2EVen  though  a  wharf  is  built 
by  a  railroad  company  on  an  exten- 
sion of  a  street  with  the  permission 
of  the  municipality,  yet  this  does  not 
make  it  a  public  wharf.  Louisville, 
etc.  R.  R.  V.  West  Coast  Co.,  198  V.  S. 
483  (1905).  A  steamboat  company  is 
entitled,  upon  the  payment  of  a  rea- 
sonable compensation,  to  use  a  wharf 
owned  by  a  railroad  and  used  by 
steamboats  owned  by  the  railroad. 
Oregon  Short  Line,  etc.  Ry.  v.  Ilwaco, 
etc.  Co.,  51  Fed.  Rep.  611  (1892). 
But  where  special  wharfage  privi- 
leges are  customartly  allotted  to  coal- 
shippers,  it  is  held  that  the  carrier 
has  a  necessary  discretion  in  the  al- 
lotment, and  the  motives  of  its  pro- 
ceedings cannot  be  reviewed  by  the 
courts.  Audenried  v.  Philadelphia, 
etc.  R.  R,  68  Pa.  St.  370,  380  (1871). 
A  city  having  condemned  and  taken 
a  wharf  under  power  of  eminent  do- 
main cannot  thereafter  lease   it  for 


3  Yellow  River  Imp.  Co.  v.  Wood 
County,  81  Wis.  554  (1892);  Patter- 
son V.  Mississippi,  etc.  Boom  Co.,  3 
Dill.  465  (1875);  s.  c,  18  Fed.  Cas. 
1328;  Attorney-General  v.  Evart 
Booming  C!o.,  34  Mich.  462  (1876). 
The  legislature  has  the  power  to  reg- 


ulate the  charges  of  a  booming  com- 
I>any.  Underwood  Lumber  Co.  v.  Pel- 
ican Boom  Co.,  76  Wis.  76  (1890). 
A  boom  company  may  be  a  quasi- 
public  corporation.  Nicomen,  etc.  Co. 
V.  North  Shore,  etc.  Co.,  40  Wasih.  315 
(1905). 
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line,^  or  a  wareliouse  and  elevator.^  Irrigation  companies  ^  have  also 
during  recent  years  become  of  very  great  importance  and  the  subject 

a  term  of  years  to  a  sugar  refinery  state,  and  distinguished  the  case  of 

to  use.     Such  a  use  is  not  a  public  Chicago,  etc.  Ry.  v.  Minnesota,  134  U. 

one.     Belcher,   etc.   Go.  v.   St.   Louis,  S.    418    (1889),    on   the   ground   that 

etc.    Ck).,    82   Mo.    121    (1884).     If   a  there  the  rates  were  fixed,  not  by  the 

corporation  opens  a  dock  to  the  pub-  legislature,  but  by  a  commission.  The 

lie  for  a  general  wharfage  business,  court,  howeyier,  reiterated  its  decision 

the  public  would  have  a  right  to  use  that  rates  cannot  be  reduced  so  as  to 

the  same,  under  such  reasonable  reg-  be  unreasonable.    On  this  subject  see 

ulations   and    upon   the    payment   of  §  90'2,  supra. 

such  charges  as  the  owner  might  fix,  3  In  fixing  rates  to  be  charged  by 
or  as  might  be  regulated  by  law.  In-  an  irrigation  company  as  allowed  by 
dian  River  Steamboat  Co.  v.  East  statute,  the  price  which  the  plant 
Coast  Tranisp.  Co.,  28  Fla.  387  (1891),  brought  on  foreclosure  sale  may  be 
citing  Ouachita,  etc.  Co.  v.  Aiken,  16  taken  into  consideration  in  arriving 
Fed.  Rep.  890  (1883);  Cannon  v.  New  at  the  value  thereof,  as  the  basis  on 
Orleans,  20  Wall.  &77  (1874);  Packet  which  the  company  is  entitled  to  a 
Co.  V.  Keokuk,  95  U.  S.  80  (1877);  fair  return  from  its  rates.  San  Diego, 
Transportation  Co.  v.  Parkersburg,  etc.  Co.  i).  Jasper,  189  U.  S.  439  (1903). 
107  U.  S.  691  (1882).  Wharves  and  A  municipal  corporation  may  be 
piers  may  be  condemned  by  a  rail-  authorized  by  the  legislature  to  build 
road  company.  Re  New  York  Central,  irrigation  ditches,  the  cost  thereof  to 
etc.  R.  R.,  77,  N.  Y.  248  (1879).  A  be  defrayed  by  taxation.  Fallbrook 
company  authorized  to  construct  and  Irrigation  Dist.  v.  Bradley,  164  U.  S. 
maintain  a  pier  and  harbor  and  pay  112  (1896).  Where  the  statutes  fix 
dividends  up  to  a  fixed  amount  is  a  water  rates  for  irrigation,  the  corn- 
commercial  and  not  a  quasi-public  pany  cannot  charge  higher  rates. 
corporation.  Attorney-General  v.  Mar-  Lanning  v.  Osborne,  76  Fed.  Rep.  319 
gate,  etc.  Co.,  [1900]  l.Ch.  749.  (1896).     An   unimcorporated  associa- 

1  West  Virginia  Transp.  Co.  v.  Vol-  tion  of  the  owners  of  an  irrigation 
canic  Oil,  etc.  Co.,  5  W.  Va.  382  plant  may  be  bound  by  the  by-laws, 
(1872).  even  though  it  has  no  capital  stock. 

2  The  legislature  may  regulate  Strang  v.  Osborne,  94  Pac.  Rep.  320 
grain  elevator  charges.  Munn  v.  Illi-  (Colo.  1908).  A  mortgage  covering 
nois,  94  U.  S.  113  (1876);  People  v.  after-acquired  property  of  an  irriga- 
Budd,  117  N.  Y.  1  (1889);  Brass  v.  tion  company  does  not  cover  property 
North  Dakota,  153  U.  S.  391  (1894).  of  another  company  subsequently  or- 
A  state  may  maintain  a  suit  for  an  ganized  by  parties  interested  in  the 
injunction  against  an  elevator  com-  first  ccxmpany,  even  though  the  second 
pany  using  all  its  capacity  for  the  company  used  the  property  of  the 
benefit  of  its  stockholders,  where  the  first  company.  Farm,  etc.  Co.  v.  Alta, 
objection  is  not  raised  that  there  is  etc.  Co.,  28  Colo.  408  (1901).  Where 
an  adequate  remedy  at  law.  Central  the  property  of  an  irrigation  oom- 
Elevator  Co.  v.  People,  174  111.  203  pany,  by  the  terms  of  its  organiza- 
(1898).  In  Budd  v.  New  York,  143  tion,  belongs  to  the  owners  of  land 
U.  S.  517  (1892),  the  court  sustained  who  participate  in  taking  the  water 
the  constitutionality  of  the  New  York  therefrom,  a  mortgage  on  such  prop- 
statute  regulating  elevator  charges,  erty  by  the  company  is  not  valid. 
The  court  reviewed  a  large  number  New  La  Junta,  etc.  Co.  v.  Kreybill,  67 
of   decisions   on    this   power   of   the  Pac.  Rep.  1026  (Colo.  1901).    A  mort- 

3550 


CH.  LV.] 


GAS,  ELECTRIC-LISHT,  ETC.    COMPANIES. 


[§   932. 


of  much,  litigation.     A  statute  authorizing  condemnation  by  an  in- 
dividual for  irrigation  or  mining  purposes  may  be  constitutional 


gage  on  the  real  estate  of  a  land  com- 
pany may  also  cover  stares  of  stock 
in  a  water  oompajiy,  the  latter  being 
a  water  right  appurtenant  to  the  land, 
and  hence  passing  with  it.  San  Ga- 
briel, etc.  V.  Lake  View  Town  Co.,  89 
Pac.  Rep.  360  (Cal.  1906).  In  the 
case  Sammons  v.  Kearney,  etc.  Ck)., 
110  N.  W.  Rep.  308  (Neb.  1906),  it 
was  held  that  a  mortgage  of  an  irri- 
gation company  does  not  take  prece- 
dence over  the  usual  contract  of  such 
company  for  supplying  water  to  a 
person,  and  that  the  foreclosure  sale 
should  be  made  subject  to  such  con- 
tract, the  income  from  such,  contract, 
however,  to  go  to  the  purchaser.  This 
decision,  however,  can  hardly  be  com- 
mended. An  assessment  on  irrigation 
stock  to  be  used  for  a  purpose  out- 
side of  the  charter  powers  cannot  be 
collected,  and  a  forfeiture  and  sale  of 
the  stock  for  failure  to  pay  is  void. 
Seeley  v.  Huntington,  etc.  Ass'n,  27 
Utah,  179  (1904).  Where  the  pledgee 
of  irrigation  stock  pays  an  assess- 
ment in  order  to  save  the  pledge  he 
may  recover  the  amount  from  the 
pledgor.  Mabb  v.  Stewart,  147  Cal. 
413  (1905).  The  majority  rule  does 
not  apply  to  a  community  irrigation 
ditch.  Candelaria  v.  Vallejos,  81  Pac. 
Rep.  580  (N.  M.  1905).  An  irrigation 
company  has  two  franchises:  one  the 
franchise  to  be  a  corporation  and  the 
other  the  franchise  exercised  in  oper- 
ating the  plant,  and  the  latter  fran- 
chise is  located  where  the  plant  is  lo- 
cated. San  Joaquin,  etc.  Co.  v.  Merced 
County,  2  Cal.  App.  593  (1906).  Man- 
damus is  a  proper  remedy  to  compel 
an  irrigation  company  to  furnish  wa- 
ter in  accordance  with  its  contract, 
even  though  for  several  years  this 
right  had  not  been  demanded.  Peo- 
ple, etc.  V.  Farmers',  etc.  Co.,  25  Colo. 
202  (1898).  Water  rights  repre- 
sented by  shares  of  stock  in  a  wa- 
ter company   are  personal   property. 


George  v.  Riobison,  23  Utah,  79  (1901). 
A  stockholder  in  an  irrigation  com- 
pany may  in  the  same  suit  complain 
that  the  directors  are  managing  the 
corporation  in  the  interest  of  a  rival 
company  and  also  that  they  are  de- 
priving him  personally  of  his  propor- 
tionate part  of  the  water.  Henshaw 
V.  Salt  River  Co.,  54  Pac.  Rep.  577 
(Ariz.  1898).  The  holders  of  certifi- 
cates in  an  unincorporated  irrigating 
ditch  association  are  tenants  in  com- 
mon and  any  one  may  sell  his  inter- 
est without  the  consent  of  the  other. 
A  transfer  conveys  his  water  rights 
and  interest  in  the  property.  Biggs 
V.  Utah,  etc.  Co.,  64  Pac.  Rep.  494 
(Ariz.  1901).  The  right  of  riparian 
owners  to  use  the  water  of  the  stream 
for  irrigation  purposes  was  exhaust- 
ively considered  in  Crawford  Co.  v. 
Hathaway,  93  N.  W.  Rep.  781  (Neb. 
1903).  A  riparian  owner  operating 
a  mill  by  water  may  enjoin  upper 
owners  from  using  the  water  for  ir- 
rigation to  his  injury.  Cline  v.  Stock, 
71  Neb.  70  (1904).  As  to  using  water 
lor  irrigation,  see  Rodgers  v.  Pitt,  129 
Fed.  Rep.  932  (1904).  The  use  of 
water  for  irrigation  purposes  by  a 
riparian  owner  must  be  reasonable. 
Stenger  v.  Tharp,  17  S.  Dak.  13 
(1903).  Concerning  the  priority  of 
appropriation  of  water  for  irrigation, 
see  Cole  v.  Logan,  24  Greg.  304 
(1893).  The  Texas  statute  in  regard 
to  using  the  water  of  rivers  for  irri- 
gation purposes  was  construed  in 
McGhee,  etc.  Co.  v.  Hudson,  85  Tex. 
587  (1893).  In  Wyoming,  where  by 
statute  a  board  of  control  regulates 
the  use  of  streams  for  irrigation  and 
the  distribution  thereof,  a  company 
may  sell  its  water  rights  separate 
from  the  lands  before  selling  the 
land,  and  the  vendee  may  protect  his 
rights  by  injunction.  McPhail  v.  For- 
ney, 4  Wyo.  556  (1894).  A  written 
obligation  of  an  irrigation  company. 
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in  one  state  and  not  in  another,  depending  upon  the  situation  of 
the  state  and  its  possibilities  for  agricultural  and  mining  industries. 
Hence,  in  UtaJa,  a  statute  authorizing  individuals  to  enlarge  an  irri- 
gation ditch  of  another  person  and  thereby  obtain  water  is  constitu- 
tional.^ An  irrigation,  company  is  a  quasi-public  corporation  and 
must  supply  water  to  the  public  as  well  as  to  its  own  stockholders, 
and  if  its  capacity  is  limited  it  should  supply  water  to  those  who 
possess  the  older  rights  of  appropriation.^  A  provision  in  the  char- 
ter of  an  irrigation  company  that  water  rates  may  be  reduced  by 


entitling  the  holdel-  to  use  the  sEtme 
in  payment  of  permanent  water 
rights,  does  not  come  in  ahead  of  a 
prior  mortgage.  Atlantic  Trust  C!o. 
V.  Woodbridge,  etc.  Co.,  79  Fed.  Rep. 
501  (1897).  The  six  months'  rule 
may  be  applied  to  an  irrigation  com- 
pany. Atlantic  Trust  Co.  v.  "Wood- 
bridge,  etc.  Co.,  79  Fed.  Bep.  39 
(1897)  i  As  to  the  right  of  an  irriga- 
tion dompany  to  carry  seepage  water 
through  its  drain  ditches,  see  North 
Point  C.  Irr.  Co.  v.  Utah,  etc.  Co.,  16 
Utah,  246  (1898).  Under  the  stat- 
utes of  Idaho,  irrigation  companies 
haye  the  power  to  assess  their  stock- 
holders upon  a  three-fourths  vote. 
Ball  V.  Eagle  Rock,  etc.  Co.,  51  Pac. 
Rep.  110  (Idaho,  1897).  Even  though 
the  charter  of  an  irrigation  company 
iprovides  that  no  one  shall  hold  stock 
except  an  owner  of  land  to  the 
amount  of  one  acre  for  each  share  of 
stock  held  by  him,  yet  where  the 
stock  is  sold  for  non-payment  of  as- 
sessments, the  purchaser  at  such  sale 
is  entitled  to  a  transfer  on  the  cor- 
porate books,  although  he  owns  no 
land.  The  purchaser  may  file  a  bill 
in  equity  to  determine  his  rights. 
The  court  found  it  unnecessary  to 
pass  on  the  question  as  to  whether 
such  a  restriction  as  to  the  stock  is 
legal.  Spurgeon  v.  Santa  Ana,  etc. 
Co.,  120  Cal.  71  (1898).  The  stock 
of  an  irrigation  company  may  repre- 
sent both  the  water  rights  and  the 
ditch.  Cache,  etc.  Co.  v.  Larimer,  etc. 
Co.,  25  Oolo.  144  (1898).  Claims  for 
work  and  material  in  keeping  in  op- 


eration an  irrigation  plant  have  pri- 
ority over  a  mortgage,  but  not  claims 
for  extensions.  Atlantic  Trust  Co.  v. 
Woodbridge,  etc.  Co.,  86  Fed.  Riep.  976 
(1897).  Mandamus  lies  to  compel  an 
irrigation  company  to  deliver  water 
to  a  party  desiring  it.  Combs  v.  Ag- 
ricultural Ditch  Co.,  17  Colo.  146 
(1892).  MancLamv^  is  not  the  propiar 
remedy  to  oopapel  an  irrigation  com- 
pany to  furnish  a  person  with  water 
perpetually.  Townsend  v.  Fulton,  etc. 
Co.,  17  Colo.  142'  (1892).  In  Bright 
V.  Farmers',  etc.  Co.,  3  Colo.  App.  170 
(1893),  a  writ  of  mandamiis  for  the 
purpose  of  compelling  an  irrigation 
company  to  furnish  water  was  denied. 
An  irrigation  company  is  not  strictly 
a  cojnmon  carrier  in  the  sense  in 
which  those  words  are  used.  Wyatt 
V.  Lorimer,  etc.  Co.,  1  Colo.  App.  480 
(1892),  containing  an  exhaustive  dis- 
cussion of  the  nature  of  such  com- 
panies. The  property  of  a  public  ir- 
rigation company  cannot  be  sold  on 
execution.  Sherman,  etc.  Co.  f. 
Brake,  91  N.  W.  Rep.  512  (Neb. 
1902). 

1  Clark  V.  Nash,  198  U.  S.  361 
(1905).  An  irrigation  company  may 
be  authorized  to  exercise  the  power 
of  eminent  domain.  Lake  Koen,  etc. 
Co.  V.  Klein,  65  Pac.  Rep.  684  '(Kan. 
1901).  An  irrigation  oomi)any  may 
be  given  the  power  of  eminent  do- 
main. Borden  v.  TrespaJacios,  etc. 
Co.,  86  S.  "W.  Rep.  11  (Tex.  1905). 

a  Gould  V.  Maricopa,  etc.  Co.,  76 
Pac.  Rep.  59'8  (Ariz.  1904). 
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municipal  authorities,  the  reduction  not  to  be  such  as  to  pay  less  than 
one  and  one-half  per  cent,  a  month,  may  be  amended  so  as  to  authorize 
a  reduction  which  will  leave  only  six  per  cent  per  annum.  Provisions 
as  to  water  rates  are  strictly  construed,  the  same  as  provisions  limit- 
ing the  right  of  taxation.^  A  ditch  and  flimie  company  may  be 
given  the  power  of  eminent  domain  to  convey  water  to  manufacture 
electricity  to  sell  to  the  public.^  The  courts  of  the  various  states 
have  differed  somewhat  as  to  the  nature  of  a  car  manufactory,*  a 
sleeping-car  company,*  and  public  exchanges.^     A  city  has  no  power 

1  Stanislaus  County  v.  San  Joaquin,  was  a  quasi-public  corporation.    Cen- 

etc.  Co.,   192  U.   S.   201    (1904).     In  tral  Transp.  Co.  v.  Pullman's  Palaoe 

California,  by  statute,  the  municipal-  Car  Co.,  139  U.   S.   24   (1891).     See 

ities  of  the   state  may  regulate  and  s.  c,  171  U.  S.  138   (1898). 

reduce  the  prices  charged  by  irriga-  4  The   usual    sleeping-car    contract, 

tion  companies.    The  courts  will  pass  by  which  the  railroad  agrees  to  use 

upon  the  reasonableness  of  the  reduc-  the  cars  of  a  certain  company  exclu- 

tion.    San  Diego,  etc.  Co.  v.  National  sively,  is  not  contrary  to  public  pol- 

City,  74  Fed.  Rep.  79    (1896);    aff'd,  icy.     Chicago,  etc.  R.  R.  ■;;.  Pullman 

174  U.  S.  739.     In  the  case  of  San  South.  Car  Co.,  139  U.  S.  79  (1891). 

Diego,  etc.   Co.  v.  Jasper,  189  U.   S.  A  sleeping-oar  company  is  not  a  com- 

439    (1903),   the   court   held   that   it  mon   carrier  to  .the  extent  of  being 

had  the  power  to  review  the  action  of  liable  for  a  refusal  of  its  agent  to 

a  board  of  supervisors  under  a  stat-  furnish   berths.     L/emon   v.   Pullman, 

ute  reducing  the  rates  charged  by  an  etc.  Co.,  52  Fed.  Rep.  262   (1892). 

irrigation  company,  yet  the  court  in  5  A  boaird  of  trade  has  the  right  to 

that  case  refused  to  declare  the  re-  sell  its  quotations,  and  the  purchaser 

duction  unreasonable  under  the  facts  may  enjoin  other  persons  appropriat- 

of  the  case.    A  reduction  in  irrigation  ing  and  using  such  quotations  before 

water  rates  by  the  municipal  authori-  the   publication   thereof.      Cleveland, 

ties  as  allowed  by  statute  is  not  un-  etc.  Co.  v.  Stone,  105  Fed.  Rep.  794 

reasonable,  even  though  it  does  not,  (1900).     Although  a  board  of  trade 

leave    a    reasonable    income    on    the  has  a  property  right  in  its  quotations, 

money  invested  where  the  plant  con-  yet,    after   ipublication,    they   become 

structed    was   much   larger   than   re-  public   property,   and   a    preliminary 

quired.    Boise  City,  etc.  Co.  ix  Clark,  injunction  against  a  private  concern 


131  Fed.  Rep.  415   (1904). 


using  them   will   not  be  granted',   if 


2  Walker  v.  Shasta  Power  Co.,  160    there  is  doubt  as  to  such  prior  publi- 


Ped.  Rep.  856  (1908). 


cation  having  been  made.     Board  of 


3  A  corporation  organized  to  manu-  Trade,  etc.  v.  Thomson,  etc.  Co.,  103 

facture  and  lease   cars  cannot  lease  Fed.  Rep.  902    (1900).     The  furnish- 

its  whole  plant  and  assets  for  a  pe-  ing  of  quotations  by  a  board  of  trade 

riod  of  years  to  another  corporation,  to  customers  for  their  exclusive  use 

The  latter  may  at  any  time  repudiate  is  not  a  publication  thereof  and  the 

the  lease.    The  first  corporation  "was  board  may  enjoin  a  third  party  from 


not  an  ordinary  manufacturing   cor- 
poration, such  as  might,  like  a  part- 


surreptitiously    obtaining   and    using 
them.      Board    of   Trade   v.    Hadden- 


nership  or  an  individual  engaged  in  Krull  Co.,  109  Fed.  Rep.  705  (1901) ; 
manufactures,  sell  or  lease  all  its  aff'd_  124  Fed.  Rep.  1017.  The  Chi- 
property  to  another  corporation."  It  cago  Board  of  Trade  cannot  obtain 
had  a  public  duty  to  perform,  and  an  injunction  against  the  use  of  its 
(223)  3553 
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to  authorize  the  construction  of  electrical  subways  by  a  private  cor- 
poration for  the  purpose  of  leasing  to  others  the  right  to  use  the  same. 
This  is  an  illegal  delegation  of  the  city's  control  of  the  streets.^  A 
city  has  no  inherent  power  to  authorize  a  corporation  to  lay  pipes  in 
the  streets  to  conduct  ammonia  gas  for  refrigerating  purposes.^  Man- 
damus does  not  lie  at  the  instance  of  a  newspaper  corporation  to  com- 
pel the  Associated  Press  to  furnish  news  to  it,  there  being  no  contract 
between  the  parties.*  A  cemetery  corporation  in  Minnesota  is  a 
quasi-public  corporation,  and  cannot  mortgage  its  land  except  by  ex- 
press authority.  The  mortgage  is  void.*  A  truckman  who  advertises 
himself  as  such  is  a  common  carrier,  and  hence  is  an  insurer  for  the 
safe  delivery  of  what  he  carries.^  A  tug  is  not  a  common  carrier, 
but  may  have  a  lien  upon  lumber  towed  by  it.^  A  library  associa- 
tion is  a  public  charity  and  hence  its  property  cannot  be  sold  under 

quotations  by  a  bucket-shop  concern,  410  (1900).  A  by-law  of  an  asso- 
where  the  evidence  shows  that  the  ciated  press  association,  organized 
transactions  of  the  Chicago  Board  of  under  thie  laws  of  Illinois,  to  the 
Trade  were  chiefly  in  futures,  which  effect  that  its  patrons  shall  not  re- 
were  settled  by  the  payment  of  dif-  ceive  news  from  any  other  associated 
ferences  in  violation  of  law.  Board  press  coriwration  which  is  competing 
of  Trade  v.  O'Dell,  etc.  Co.,  115  F^d.  with  the  former,  is  illegal  as  in  re- 
Rep.  574  (1902).  A  bucket-shop  cor-  straint  of  trade,  and  the  corporation 
poration  cannot  maintain  a  bill  to  may  be  enjoined  from  refusing  to 
compel  a  board  of  trade  to  furnish  furnish  news  to  a  patron  who  takes 
quotations  to  it.  Central,  etc.  Bxch.  news  also  from-  the  competing  corpo- 
V.  Board  of  Trade,  196  111.  396  (1902).  ration,  a  press  association  organized 
A  board  of  trade  may  become  so  pub-  to  gather  and  sell  news  as  a  quasi- 
lic  in  its  nature  that  the  courts  will  public  corporation,  and  has  no  right 
enjoin  a  suppression  of  its  informa-  to  discriminate  in  favor  of  some 
tion.  New  York,  etc.  Exch.  v.  Chi-  newspapers  as  against  others.  Inter- 
cago  Board  of  Trade,  127  IH.  153  Ocean  Co.  v.  Associated  Press,  184  111. 
(18&9).     A    board    of    trade    is    not  438    (1900). 

obliged  to  permit  a  telegraph  com-  4  Wolford  ».  Crystal  Lake  Cem.  As- 
pany  to  collect  the  news  of  its  ex-  soc,  54  Minn,  440  (1893).  A  cem- 
change  for  transmission  as  market  etery  corporation  is  not  a  public  cor- 
reports;  nor,  having  undertaken  such  poration.  Davis  v.  Coventry,  70  Pac. 
business,  is  a  telegraph  company  Rep.  583  (Kan.  1902).  The  legislar 
bound,  to  continue  it,  in  the  absence  ture  may  authorize  a  cemetery  corpo- 
of  express  contract,  and  equity  will  ration  to  condemn  land  owned  by  an- 
not  grant  an  injunction  to  prevent  the  other  cemetery  corporation,  the  tor- 
removal  of  its  instruments  from  the  mer  being  practically  a  public  corpo- 
exchange.  Metropolitan,  etc.  Bxch.  v.  ration.  Starr,  etc.  Ass'n  v.  North,  etc. 
Chicago  Board  of  Trade,  15  Fed.  Rep.  Ass'n,  77  Conn.  83  (1904).  A  ceme- 
847  (1883).  See  also  p.  1361,  supra,  tery  corporation  Is  a  private  corpo- 
and  §  939,  infra.  ration.    Pokrok,  etc.  Co.  v.  Zizkovsky, 

1  State  V.   St.   Louis,   145  Mo.   551  42  Neb.  64  (1894). 

(1898),  overruling  contrary  decisions.        5  Jackson  v.  Hurlbut,  158  N.  T.  34 

2  Matter  of  Rhinehart  v.   Bedfleld,    (1899). 

93  N.  Y.  App.  Div.  410  (1904).  e  Knapp,  etc.  Co.  v.  McCaffrey,  178 

3  State  V.  Associated  Press,  159  Mo.    111.  107  (1899). 
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levy  of  execution.^  A  corporation  for  the  purpose  of  erecting  an 
armory  building  is  a  private  corporation  and  lience  is  subject  to  a 
mechanic's  lien  statute.^  Even  though  the  property  of  a  sanitary 
association  was  donated  to  it  and  its  duties  are  public  duties,  yet 
its  property  may  be  seized  by  creditors.*  A  racing  association  which 
is  authorized  by  statute  may  be  a  quasi-public  corporation.*  The 
courts,  however,  decline  to  hold  that  stock-yard  companies,*  cotton- 
press  companies,®  grist-mill  and  manufacturing  companies  are  quasi- 
public  in  their  nature.^  The  state  may,  however,  regulate  the  charges 
of  a  grist-mill.®  The  supreme  court  of  the  United  States  holds  that 
a  statute  regulating  the  rates  of  a  particular  stock-yards  company  is 
unconstitutional  as  denying  it  the  equal  protection  of  the  laws."    A 


1  Fordyce,  etc.  v.  Woman's,  etc. 
Ass'n,  96  S.  W.  Rep.  155   (Ark.  1906). 

2Arrisoii  v.  Company,  etc.,  12  N. 
Dak.  554   (1904). 

3/n  re  New  Orleans,  etc.  Assoc, 
105  La.  172    (1901). 

4  Grannan  v.  Westchester  Racing 
Assoc,  153  N.  Y.  449   (1897). 

B  A  stock-yard  company  is  not  a 
quasi-public  ooTporation.  Delaware, 
etc  R.  R.  V.  Central,  etc.  Co.,  46  N.  J. 
Eq.  280  (1890).  Until  tbe  legislature 
imposes  public  duties  on  stock-yard 
corporations,  a  court  of  equity  can- 
not prevent  their  giving  preferences 
in  rates,  etc.  Delaware,  etc.  R.  R,  v. 
Central,  etc.  Co.,  45  N.  J.  Eq.  50 
(1889).  A  stock-yards  railway  com- 
pany having  thirty-five  miles  of  rail- 
way track  is  a  common  carrier.  State 
V.  Union,  etc.  Co.,  115  N.  W.  Rep. 
(Neb.  1908). 

6  The  cotton'-press  business  is  not 
such  a  public  business  that  the  public 
may  appeal  to  the  courts  for  redress 
against  high  charges.  The  legislature 
might  possibly  regulate.  Ladd  v. 
Southern,  etc  Co.,  53  Tex.  172  (1880). 

7  See  §  91,  note,  supra,  showing 
what  companies  a  municipality  may 
not  aidv  even  when  authorized  to  do 
BO,  and  what  companies  it  may  aid. 
A  minority  stockholder  in  a  paper 
company  cannot  cause  to  be  set  aside 
a  sale  by  the  board  of  directors  to  a 
city  of  the  water-power.  Hall  v. 
Syracuse,  71  Hun,  465  (1893). 

8  State  V.  EMwards,  86  Me.  102 
.(1893). 


9  Cotting  V.  Kansas  City,  etc.  Co., 
183  U.  S.  79  (1901),  reviewing  the 
cases  defining  the  line  between  quasi- 
public  and  private  corporations,  and 
saying  (pp.  104  and  105):  "The 
question  thus  presented  is  of  pro- 
foundest  significance.  Is  it  true  in 
this  country  that  one  who  by  his  at- 
tention to  business,  by  his  efforts  to 
satisfy  customers,  by  his  sagacity  in 
discerning  the  probable  course  of 
trade,  and  by  contributing  of  his 
means  to  bring  trade  into  those  lines, 
succeeds  in  building  up  a  large  and 
profitable  business,  becomes  thereby 
a  legitimate  object  of  the  legislative 
scalping  knife?  Having  created  the 
facilities  which  the  many  enjoy,  can 
the  many  turn  around  and  say,  you 
are  making  too  much  out  of  those 
facilities,  and  you  must  divide  with 
us  your  profits?  We  cannot  shut  our 
eyes  to  well-known  facts.  Kansas  is 
an  agricultural  state.  Its  extensive 
and  fertile  prairies  produce  each  year 
enormous  crops  of  corn  and  other 
grains.  While  portions  of  these  crops 
are  shipped  to  mills  to  be  manufac- 
tured into  m'Cal  and  flour,  it  is  found 
by  many  that  there  is  a  profit  in 
feeding  them  to  stock,  so  that  the 
amount  of  stock  which  is  raised  and 
fattened  in  Kansas  is  large,  and 
makes  one  of  the  great  industries  of 
the  state.  Now,  shall  they  whose  in- 
terests are  all  along  the  line  of  pro- 
dnction,  having  by  virtue  of  their 
numerical  majority  the  control  of 
legislation,  be  permitted  to  say  to  one 
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slaughter-house  company  is  not  a  public  corporation.^  A  corporation 
for  hunting  and  fishing  purposes  and  to  preserve  game  is  a  private 
corporation.^  A  grant  by  a  city  for  a  public  market  is  a  franchise 
and  may  be  taxed.* 

A  corporation  organized  to  supply  heat  by  means  of  pipes  laid 
through  fthe  streets  is  not  a  public  or  quasi-public  corporation,  and 
may  give  a  mortgage  upon  its  property  without  express  statutory 
power.*  A  corporation  organized  to  construct  a  tunnel  to  drain  mines 
and  transport  ore  may  be  given  the  right  to  exercise  the  power  of 
eminent  domain.® 

In  South  Dakota  it  is  held  that  the  state  cannot  prohibit  private 
banking.®  "It  is  now  well  settled  that  the  executive  officers  of  national 
banks  may  legitimately,  in  the  usual  course  of  banking  business,  and 
without  special  authority  from  their  boards  of  directors,  rediscount 
their  own  discounts  or  otherwise  borrow  money  for  the  bank's  use." '' 
A  bank  has  power  to  loan  for  a  customer  the  latter's  money  on  de- 
posit.® A  director  in  a  bank  is  personally  liable  to  persons  who  deposit 
their  money  in  the  bank  after  he  knows  that  it  is  hopelessly  insolvent, 
where  he  fails  to  initiate  measures  to  close  the  business  of  the  bank.  It 
is  his  duty  to  call  a  meeting  of  the  directors,  or  report  the  condition  of 
things  to  the  state  authorities,  or  instruct  the  cashier  to  stop  taking 
deposits,  or  to  warn  individual  depositors,  or,  if  necessary,  make  pub- 
lic announcement  of  the  condition  of  things.®  If  a  national  bank 
seeks  to  compete  with  a  savings  institution  the  latter  may  objeit 
thereta^**  A  depositor  in  a  savings  bank  may  maintain  a  bill  in  equity 
to  prevent  dissolution  thereof,  where  the  purpose  is  to  turn  over  the 
business  to  a  trust  company.^^ 

whio  acts  as  an  intermediary  between  5  Tanner  v.  Treasury,  etc.  Co.,  83 
transportation  and  sale,  that  while  Pac.  Rep.  464  (Col.  1906). 
we  permit  no  interference  with  the  6  State  «>.  Scougal,  3  S.  D.  55  (1892). 
prices  which  we  put  upon  our  prod-  7  Cherry  v.  City  Nat.  Bank,  144 
nets,  nevertheless  we  cut  down  your  Fed.  Rep.  587  (1906).  Cf.  Western 
charges  for  intermediate  services;  Nat.  Bank  v.  Armstrong,  152  U.  S. 
and  this  is  not  because  any  particular  346  (1893).  Even  though  banks  can- 
charge  is  unTeasonable,  but  because  not  consolidate,  yet  one  may  borrow 
you  are  making  by  the  aggregate  of  money  from  another  to  pay  off  the 
those  charges  too  large  a  sum,  and  former's  depositors.  Overstreet  v. 
ought  therefore  to  divide  with  us."  Citizens'  Bank,  12  Okla.  383  (1903). 

1  Putnam  v.  Ruch,  56  Fed.  Rep.  416  8  Bobb  v.  Savings  Bank,  etc.,  64 
(1893).  S.  W.  Rep.  494  (Ky.  1884). 

2  Commonwealth  v.  Hazen,  207  Pa.  9  Cassidy  v.  Uhlman,  170  N.  Y.  595 
St.  52   (1903).  (1902).    See  also  ch.  XLIl,  sMpro. 

3  Maestri  v.  Board  of  Assessors,  lo  Barrett  v.  Bloomfield  Sav.  Inst., 
110  La.  517   (1903).  54  Atl.  Rep.  543   (N.  J.  1903). 

4  Evans  V.  Boston  Heating  Co.,  157  n  Barrett  v.  Bloomfield  Sav.  Inst, 
Mass.   37    (1892).  64  Atl.  Rep.  643   (N.  J.  1903). 
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Are  abutting  property  owners 
entitled  to  damages  for  the 
construction  of  a  telegraph 
line  on  a  highway? 

Telegraph  lines  on  railroads — 
Condemnation  —  Exclusive 
contracts  —  Turnpikes  and 
bridges. 

A  state  or  municipal  corpora- 
tion may  regulate,  but  can- 
not forbid,  the  construction 
of  a  telegraph  line  on  high- 
ways. 

Tree  claims. 

Accidents  from  telegraph  poles, 
wires,  and  electric  current — 
Liability  of  municipalities — 
Liability  of  corporation  for 
injuries  caused  by  its 
poles — Liability  of  corpora- 
tion for  injuries  caused  by 
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939. 


940. 
941. 


942. 
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its  wires — Liability  of  cor- 
poration to  its  own  em- 
ployees— Poles  and  wires  of 
one  company  interfering 
with  those  of  another — 
"Induction"  and  "conduc- 
tion." 

Taxation  and  license  fees 
levied  upon  telegraph  com- 
panies. 

A  telegraph  company  must 
serve  all  who  apply — Tele- 
graph rates. 

Compelling  production  of  tele- 
graph messages. 

Consolidation,  lease,  or  sale  of 
a  tel€graph  line — Is  a  tele- 
graph line  personal  prop- 
erty? 

Subways. 

Cables. 


§  933.  Are  abutting  property  owners  entitled  to  damages  for  the 
construction  of  a  telegraph  line  on  a  highway  ? — The  decisions  on 
this  subject  are  in  irreconcilable  conflict.  The  leading  and  most 
important  case  is  that  of  Pierce  v.  Drew,  decided  in  1883.^  In  that 
case  the  supreme  court  of  Massachusetts  held  that  the  construction 
of  a  telegraph  line  on  the  highway  did  not  give  to  the  abutting 
property  owner  a  right  to  damages,  even  though  he  was  the  owner  of 
the  fee  of  the  highway.  Such  is  the  well-established  common-law 
rule  in  Alabama,^  Indiana,^  Kansas,*  Louisiana,®  Maine,®  Massachu- 


113ft  Mass.  75  (1883). 

2  A  telephone  line  is  not  an  addi- 
tional burden  on  the  street.  Hobbs 
V.  Long  Distance,  etc.  Co.,  147  Ala. 
393    (1906). 

3  A  telephone  line  upon  city  streets 
is  not  an  additional  servitude.  Magee 
V.  Overshiner,  150  Ind.  127  (1898). 
An  abutting  property  owner  is  not 
presumed  to  own  the  fee  to  the  center 
of  the  highway  in  a  suit  by  him 
against  a  telephone  company  for  cut- 
ting trees  on  the  highway.  Western 
Union,  etc.  Co.  v.  Krueger,  30  .  Ind. 
App.  28  (1902). 
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4  A  telephone  line  is  not  an  addi- 
tional servitude  on  a  country  high- 
way. McCann  v.  Johnson,  etc.  Co.,  69 
Kan.  210  (1904).  The  concurring 
opinion  of  Mr.  Justice  Burch  in  this 
case  is  refreshing  and  is  a  vigorous 
statement  of  the  facts  and  logic  sus- 
taining the  decision  itself. 

5  Irwin  V.  Great  S.  Tel.  Co.,  37  La. 
Ann.  63  (1885),  holding  also  that  in 
Louisiana  abutting  property  owners 
do  not  own  the  fee  of  the  street. 

6  The  court  intimated  in  the  case 
of  Taylor  v.  Portsmouth,  etc.  Ry.,  91 
Me.  193   (1898),  that  a  telegraph  or 
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Betts,^  Michigan,*  Minnesota,^  South  Dakota,*  West  Virginia^  and 
England.^  Some  of  the  other  states,  however,  decline  to  follow 
this  rule  laid  down  in  Massachusetts  and  the  states  mentioned  above. 
They  hold  that  the  poles  and  wires  are  an  additional  servitude 
imposed  on  the  highway  and.  that  the  abutting  property  owners,  if 
they  own  the  fee  of  the  street  occupied  by  the  poles  and  wires,  are 
entitled  to  compensation  for  such  use  of  the  highway.  The  statea 
which  follow  this  rule  are  Illinois^''  Iowa,*  Kentucky,®  Maryland,'* 


telephone  company,  when  authorized 
by  statute  to  use  the  streets,  is  not 
liable  to  abutting  property  owners  in 
damages  for  the  erection  of  their 
poles.  In  this  case  the  court  said: 
"We  have  persistently  maintained  the 
right  of  'free  fishing  and  fowling,' 
free  and  unobstructed  navigation  of 
our  rivers,  the  free  taking  of  ice  upon 
them,  the  right  of  eminent  domain 
over  and  in  the  waters  of  great 
ponds;  and  we  now  assert  the  right 
of  the  people  to  control  the  usie  of 
their  public  ways  as  shall  best  meet 
their  necessities,  without  vexation 
from  the  land-owner,  whenever 
growth  and  discovery  show  the  con- 
venience of  applying  new  methods 
for  public  transit.  Let  a  public  way, 
once  constructed,  be  free  for  the  pub- 
lic use  and  control  as  it  may  choose. 
Let  it  be  free  as  the  ocean  is  free,  as 
our  rivers  are  free,  and  as  our  great 
ponds  and  lakes  are  free,  for  the  use 
of  all  the  people." 

1  Pierce  v.  Drew,  136  Mass.  75 
(1883). 

2  People  V.  E>aton,  100  Mich.  208 
(1894). 

3  The  poles  of  a  telephone  company 
on  a  country  highway  do  not  consti- 
tute an  additional  burden.  Cater  v. 
Northwestern  Tel.  Exch.  Co.,  60  Minn. 


539  (1893).    See  Willis  v.  Erie  Tel.  & 
T.   Co.,  37  Minn.  347    (1887). 

4  A  telephone  line  in  a  city  is  not 
an  additional  servitude  on  the  street 
Kirby  v.  Citizens',  etc.  Co.,  17  S.  Dak. 
362  (1903). 

5  A  telephone  line  is  not  an  addi- 
tional burden  upon  a  county  road. 
Lowther  v.  Bridgeman,  57  W.  Va.  306 
(1905).  EJven  though  an  abutting 
property  owner  may  be  able  to 
main/tain  a  suit  at  law  for  damages 
against  a  telephone  company  for 
erecting  its  poles  on  the  street  in 
front  of  his  premises,  yet  he  cannot 
maintain  a  suit  of  injunction.  Max- 
well V.  Central,  etc.  Co.,  51  W.  Va.  121 
(1902). 

6  In  Fareham  Local  Board  v.  Smith 
(W.  N.  [1891],  p.  76;  7  T.  L.  R.  443; 
90  L.  T.  467)  an  injunction  was 
granted  to  restrain  the  defendant, 
who  claimed  as  owner  of  the  subsoil 
of  half  the  road,  from  interfering 
with  poles  and  electric  wires.  It  was 
held  that,  assuming  the  defendant 
was  owner  of  half  the  soil,  yet  the 
road  being  a  street  within  §  149  of 
the  Public  Health  Act,  1875,  the  local 
board  were  entitled  to  more  than  the 
surface;  they  had  an  area  of  user 
necessary  for  their  statutory  powers. 

7  The  owner  of  the  fee  of  a  country 


8  A  telephone  line  is  an  additional 
burden  on  the  highway.  Weierhauser 
V.  Cole,  132  Iowa,  14    (1906). 

9  A  property  owner  may  enjoin  a 
telephone  company  from  maintaining 
its  cross-arms'  and  wires,  projecting 
over  the  fence  line  and  above  his  pri- 
vate property.  Cumberland,  etc.  Co. 
V.  Barnes,  101  &  W.  Rep.  301   (Ky. 


1907).  Gas  pipes  in  a  country  high- 
way are  an  additional  servitude. 
Paine's  Guardian  v.  Calor,  etc.  Co.,  103 
S.  W.  Rep.  309  (Ky.  1907). 

10  Chesapeake,  etc.  Tel.  Co.  v.  Mac- 
kenzie. 74  Md.  361  (1891).  holding  that 
the  measure  of  damages  is  the  depre- 
ciation in  value  of  the  land  or  the 
loss  of  rental. 
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Mississippi,^     Missouri,*     Nebraska,^     New     Jersey,*     and     New 


road  may  bring  an  action  of  trespass 
guare  clausum  fregit  against  a  tele- 
graph company  erecting  poles  with- 
out having  acquired  the  right  to  do 
so  by  agreement  or  condemnation 
proceedings,  even  though  the  com- 
pany obtained  the  consent  of  the 
county  board  as  provided  by  statute. 
But  the  damages  are  nominal  un- 
less special.  Board  of  Trade  Tel.  Co. 
V.  Barnett,  107  111.  507  (1883).  A 
judgment  for  138.50  for  eleven  poles 
set  on  a  farm  one  foot  away  from 
and  along  a  railroad  right  of  way  is 
excessive.  Mutual  Union  Tel.  Co.  v. 
Katkamp,  103  111.  420  (1882).  In 
Illinois  an  abutting  property  owner 
cannot  have  an  injunction  against 
an  elevated  railroad  in  the  street. 
Lobenstine  v.  Union,  etc.  R.  R.,  80 
Fed.  Rep.  9  (1897).  An  abutting 
property  owner  may  maintain  eject- 
ment against  a  telegraph  company 
that  erects  poles  on  the  street  in 
front  of  his  property  without  his  con- 
sent. Postal  Tel.  etc.  Co.  v.  Baton, 
170  111.  513  (1897).  A  property 
owner  may  enjoin  the  erection  of 
electrio-light  poles  in  an  alley-way. 
Carpenter  v.  Capital,  etc.  Co.,  178  111. 
29  (1899).  An  abutting  property 
owner  cannot  enjoin  an  electric-light 
company  from  erecting  its  poles  in 
the  street,  the  city  having  authorized 
the  same,  the  fee  being  in  the  city. 
His  remedy,  if  any,  is  at  law.  Mc- 
Wethy  V.  Aurora,  etc.  Co.,  202  111. 
218  (1903).  A  telephone  line  is  an 
additional  servitude  imposed  on  a 
city  street  where  the  abutting  prop- 
erty ownier  owns  the  fee,  even  though 
the  city  uses  the  poles  for  Are  alarm 
and  police  signal  service.  The  prop- 
erty owner  may  obtain  an  injunction. 
De  Kalb,  etc.  Co.  v.  Button,  228  111. 
178  (1907).  Municipal  corporations 
In  Illinois  have  a  fee  simple  in  and 
exclusive  control  over  the  streets. 
Blair  v.  Chicago,  201  U.  S.  400,  487 
(1906). 
1  Stowers  v.  Postal  Tel.  etc.  Co.,  68 


Miss.  559  (1891),  holding  that  a 
property  owner  may  enjoin  the  con- 
struction. 

2  In  Missouri  the  abutting  property 
owner  owning  the  fee  of  the  street  is 
entitled  to  damages  for  a  telephone 
line  on  the  street,  and  may  hold  the 
company  liable  for  removing  trees  on 
the  street.  State  v.  Graeme,  108  S.  W. 
Rep.   1131    (Mo.   1908). 

3  In  Nebraska  the  general  rule  Is 
followed  that  a  telegraph  line  is  an 
additional  burden  upon  the  street, 
but  inasmuch  as  there  is  no  con- 
demnation statute  in  that  state  avail- 
able to  telegraph  companies,  the  court 
held  that  the  abutting  property 
owner  cannot  stop  the  construction  of 
the  telegraph  line  by  an  injunction, 
but  would  be  relegated  to  his  remedy 
at  law  for  damages.  The  court  said: 
"In  the  case  at  bar  we  see  no  reason 
why  damages  will  not  afford  an  ade- 
quate remedy.  W©  do  not  think  pub- 
lic utilities  of  this  kind  ought  to  be 
suspended  until  every  abutting  owner 
upon  the  streets  or  highways  to  be 
used  has  been  duly  appeased.  If  he 
has  been  substantially  or  appreciably 
injured,  an  action  at  law  will  ordina- 
rily afford  him  full  compensation.  If 
he  has  not,  no  opportunity  for  extort- 
ing an  unreasonable  settlement  should 
be  afforded  him."  Bronson  v.  Albion 
Tel.  Co.,  67  Neb.  Ill  (1903). 

4  In  New  Jersey  the  statutes  ex- 
pressly require  that  the  consent  of 
the  property  owners  be  obtained,  or 
that  condemnation  be  had;  hence  an 
injunction  lies  at  the  instance  of  the 
property  owners  unless  one  or  the 
other  of  these  is  obtained.  Broome 
V.  New  York,  etc.  Tel.  Co.,  42  N.  J. 
Eq.  141  (1886).  In  New  Jersey,  how- 
ever, although  the  property  owner 
may  enjoin  the  erection  of  poles,  he 
cannot  enjoin  the  stringing  of  wires, 
the  poles  not  coming  in  front  of  his 
land.  Roake  v.  American  T.  &  T.  Co., 
41  N.  J.  E3q.  35  (1886).  Where  a  prop- 
erty owner  has  obtained  an  injunc- 
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York,^  N'orth  Carolma,^  North  Dakota,*  Ohio,*  Pennsylvania,^  Vir- 


tion  against  a  trolley  company  con- 
structing poles  and  wires  on  his  land 
without  condemnation  proceedings,  it 
Is  contempt  of  court  to  string  wires 
over  the  land  from  poles  located  out- 
side of  the  land.  Alcorn  v.  Newark, 
etc.  Co.,  48  Atl.  Rep.  235  (N.  J.  1901). 
In  New  Jersey  a  property  owner,  own- 
ing the  fee  of  the  street,  may  have  a 
mandatory  injunction  to  compel  a 
telephone  company  to  remove  wires 
which  it  has  erected  over  the  side- 
walk in  the  street  without  his  con- 


sent.   Smith  V.  Delaware,  etc.  Co.,  63 
N.  J.  Eq.  93  (1902). 

1  In  Blashfield  v.  Empire  State  Tel. 
&  Tel.  Co.,  147  N.  Y.  520  (1895),  rev'g 
71  Hun,  532,  an  actioa  of  trespass, 
the  court  sustained  a  judgment  tor 
several  hundred  dollars  for  damages 
to  abutting  property  caused  by  the 
erection  of  telephone  poles  on  the 
highway.  Over  sixty  property  own- 
ers had  assigned  their  claims  to  one 
man,  who  then  brought  suit.  He  re- 
covered  about   one   dollar   per  pole. 


2  In  the  case  of  Phillips  v.  Postal 
Tel.  etc.  Co.,  130  N.  C.  513  (1902), 
the  court  held  that  the  owner  of  the 
fee  of  land  on  which  a  railroad  had  a 
right  of  way  could  collect  damages 
from  a  telegraph  company  that  had 
condemned  a  right  of  way  on  and 
over  such  railroad  right  of  way  with- 
out making  the  land-owner  a  party, 
and  in  this  case  the  court  sustained  a 
verdict  of  |190  for  such  damages  to 
the  fee.  The  court  held  also  that  the 
fact  that  the  owner  had  purchased 
the  fee  after  the  telegraph  company 
had  erected  its  lines  was  no  defense. 
The  court  held  also  that  the  entire 
and  permanent  damage  could  be  as- 
sessed in  such  an  instance,  and  that 
the  Post  Road  Act  of  congress  of 
1866  was  no  defense.  It  appears  that 
the  owner  of  the  land  had  it  under 
cultivation.  In  this  case,  however,  on 
a  rehearing  the  judgment  was  re- 
versed and  a  new  trial  granted  on 
the  ground  that  $180  damages  were 
excessive.    See  131  N.  C.  225  (1902). 

3  An  abutting  owner  owning  to  the 
center  of  the  street  may  enjoin  a 
telephone  company  from  erecting 
poles  on  the  street  in  front  of  his 
property  until  compensation  therefor 
has  been  paid.  Donovan  v.  AUert,  11 
N.  Dak.  289   (1902). 

4  Smith  V.  Central,  etc.  Tel.  Co.,  2 
Ohio  Clr.  Ot.  259  (1886) ;  s.  c,  2  Am. 
Elec.  Cas.  237,  ordering  the  removal 
of  telephone  poles,  but  granting  time 


in  which  to  condemn.  The  owner  of 
property  abutting  on  the  highway 
and  of  the  fee  to  the  middle  of  the 
same  is  entitled  to  damages  for  the 
use  of  the  street  for  telegraph  poles. 
Ten  years'  delay  is  no  bar.  Daily  v. 
State,  51  Ohio  St.  348  (1894).  An 
abutting  property  owner  may  enjoin 
the  construction  of  electric-light  poles 
in  the  street  of  a  city  where  the  right 
so  to  do  has  not  been  condemned. 
McLean  v.  Brush,  etc.  Co.,  9  Cin.  Law 
Bull.  65  (1883);  s.  c,  1  Am.  Elec. 
Cas.  483.  Where  a  pole  has  been  con- 
structed for  nine  years,  and  certain 
poles  are  about  to  be  replaced,  a  prop- 
erty owner  cannot  enjoin  such  recon- 
struction, even  though  the  wires  are 
increased  from  eight  to  thirteen. 
Wirth  V.  Postal,  etc.  Co.,  5  Am.  Elec. 
Cas.  184;  7  Ohio  Cir.  Ct.  290  (Ohio, 
1893). 

5  Electric-light  companies  on  a 
country  highway  must  pay  damages 
to  property  owners  in  Pennsylvania. 
Havertord,  etc.  Co.  v.  Hart,  1  Pa  Dist. 
571  (1892) ;  s.  c,  4  Am.  Elec.  Cas.  148 
A  telephone  company  may  be  enjoined 
from  placing  a  poJe  in  front  of  a  door 
or  window,  but  not  from  placing  it 
elsewhere.  Russ  v.  Pennsylvania,  etc. 
Co.,  3  Pa.  Dist.  654  (1894);  s.  c,  5 
Am.  Elec.  Cas.  109.  The  owner  of  prop- 
erty on  the  opposite  side  of  the  street 
is  not  entitled  to  damages.  Mill  Creek 
Turnpike  v.  Erie,  etc.  Ry.,  209  Pa.  St 
300  (1904). 
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ginia/  and  Wisconsin.^    In  Missouri,  Montana,  and  tlie  District  of 


The  court  held  that  experts  could  not 
testify  as  to  what  the  land  would 
have  been  worth  if  the  poles  had  not 
been  erected.  In  Eels  ;;.  American  T. 
&  T.  Co.,  143  N.  Y.  133  (1894)  it  was 
held  that  an  adjoining  property 
owner  on  a  country  highway  may 
maintain  ejectment  against  a  com- 
pany which  has  erected  telegraph  and 
telephone  poles  thereon.  The  court 
intimated  also  that  it  was  immaterial 
as  to  who  owned  the  fee  of  the  street. 
Long  acquiescence  is  no  bar.  The 
court  said,  however,  that  the  dam- 
ages awarded  in  the  condemnation 
proceedings  would  in  most  cases  be 
merely  nominal.  In  New  York  the 
courts  still  uphold  the  rule  that  an 
electric  street  railway  is  an  additional 
burden  upon  the  street,  where  the  fee 
is  owned  by  the  abutting  property 
owner,  although  a  strong  minority  re- 
port dissented  on  the  ground  that  the 
original  decisions  in  New  York  to  that 
effect  should  be  overruled.  The  court 
held  also  that  the  court  below  had  dis- 
cretionary power  to  refuse  an  injunc- 
tion, provided  the  railroad  would  pay 
the  ascertained  damages,  or  the  court 
might  grant  an  injunction,  leaving 
the  company  to  resort  to  condemnar 
tion  proceedings.  Peck  v.  Schenec- 
tady Ry.,  170  N.  Y.  298  (1902).  In 
New  York  state  a  property  owner 
owning  the  fee  of  a  street  may  bring 
suit  in  ejectment  and  for  damages 
against  a  telegraph  company  that  has 
erected  Its  line  on  the  street.  The 
Post  Road  Act  of  congress  is  no  de- 
fense. Kester  v.  Western  Union  T. 
Co.,    108    Fed.   Rep.    92i6    (1901).     A 


property  owner  owning  the  fee  of  the 
street  in  a  village  of  ten  thousand 
people  may  obtain  judgment  requiring 
the  company  to  remove  its  poles  from 
the  street  and  perpetually  enjoining 
it  from  replacing  them.  The  com- 
pany's remedy  is  condemnation.  Pow- 
ers V.  State,  etc.  Co.,  116  N.  Y.  App. 
Div.,  737  (1907).  A  suit  in  equity 
to  enjoin  the  construction  of  tele- 
phone lines  in  the  street  and  collect 
damages  for  trimming  shade  trees 
will  fail  if  no  damage  is  proved.  Os- 
borne V.  Auburn,  etc.  Co.,  Ill  N.  Y. 
App.  Div.  702  (1906).  A  property 
owner  may  compel  the  removal  of  a 
telephone  wire  in  the  air  above  his 
land.  Butler  v.  Frontier  Tel.  Co.,  109 
N.  Y.  App.  Div.  217  (1905).  An  abut- 
ting property  owner  on  a  country  high- 
way may  enjoin  a  telephone  company 
from  erecting  its  line  on  such  high- 
way. Gray  v.  York,  etc.  Co.,  92  N.  Y. 
App.  Div.  89  (1904).  An  abutting 
property  owner  owning  to  the  middle 
of  the  street  in  a  city  cannot  main- 
tain an  injunction  against  the  erec- 
tion of  telephone  or  telegraph  poles 
thereon,  unless  he  shows  special  dam- 
age. Weeks  v.  New  York,  etc.  Co., 
86  N.  Y.  App.  Div.  257  (1903).  An 
abutting  property  owner  owning  to 
the  middle  of  the  street  in  a  village 
cannot  maintain  an  action  in  eject- 
ment against  a  telephone  company 
erecting  its  poles  in  the  street,  al- 
though the  rule  might  be  different  on 
a  country  highway.  Johnson  v.  New 
York,  etc.  Co.,  76  N.  Y.  App.  Div.  564 
(1902).  An  abutting  property  owner 
owning  the  fee  to  the  center  of  the 


1  Western  Union  Tel.  Co.  v.  Wil- 
liams, 86  Va.  696  (1890),  sustaining 
a  judgment  for  trespass. 

2  Under  a  statute  allowing  tele- 
phone companies  to  construct  their 
lines  on  highways,  the  owners  of  the 
fee  "having  first  given  their  consent," 
an  abutting  owner  who  owns  the  fee 
may  compel  a  removal  of  the  poles. 


and  may  obtain  damages  where  such 
poles  are  in  front  of  a  shop  window 
and  interfere  with  the  proper  enjoy- 
ment of  his  property.  The  court 
adopted  the  rule  that  such  poles  are 
an  additional  burden  upon  the  street. 
Krueger  r.  Wisconsin  Tel.  Co.,  106 
Wis.  96   (1900). 
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Columbia  it  is  held  that  an  abutting  property  ovmer  cannot  enjoin 


street  may  enjoin  the  construction  of 
an,  electric  street  railway  upon  the 
street  before  the  right  is  condemned. 
Peck  V.  Schenectady  Ry.,  67  N.  Y. 
App.  Div.  369  (1901).  An  abutting 
property  owner  who  does  not  own 
the  fee  of  the  street  cannot  compel 
the  removal  of  telephone  poles  erected 
on  such  street  where  he  does  not 
prove  any  substantial  damage  to  any 
easement  of  light,  air,  or  access 
which  he  has  in  the  highway.  Hal- 
leran  v.  Bell  Tel.  Co.,  64  N.  Y.  APP. 
Div.  41  (1901);  afE'd,  177  N.  Y.  533. 
An  intermediate  appellate  court  in 
New  York  has  decided,  however,  that 
a  city  street  differs  from  a  country 
highway  in  that  a  telephone  line  con- 
structed in  a  conduit  in  a  city  street 
is  not  an  additional  burden  upon  the 
street  itself,  and  hence,  even  though 
the  abutting  property  owner  owns 
the  fee  to  the  center  of  the  street, 
he  is  not  entitled  to  any  additional 
compensation  by  reason  of  the  con- 
struction of  the  telephone  line.  Castle 
V.  Bell,  etc.  Co.,  49  N.  Y.  App.  Div. 
437  (1900).  The  abutting  property 
owner  on  a  city  street  is  not  entitled 
to  damages  for  the  erection  of  a  tele- 
phone pole  on  the  street.  Gannett  v. 
Independent  Tel.  Co.,  55  N.  Y.  Misc. 
Rep.  535  (1907).  An  abutting  prop- 
erty owner  who  does  not  own  the  fee 
to  the  street  cannot  enjoin  the  con- 
struction of  a  conduit  in  the  street, 
no  substantial  damage  being  shown. 
Castle  V.  Bell,  etc.  Co.,  30  N.  Y.  Misc. 
Rep.  38  {1899).  In  general  see  Dusen- 
bury  V.  Mutual  Tel.  Co.,  11  Abb.  N.  C. 
440  (1882),  holding  that  ejectment 
lies;  Metropolitan  T.  &  T.  Co.  v.  Col- 
well  L.  Co.,  50  N.  Y.  Super.  Ct.  489 
(1884),  refusing  to  enjoin  inter- 
ference with  telephone  poles  and 
wires;  Tiffany  v.  U.  S.  Co.,  67  How. 
Pr.  73  (1884),  enjoining  the  construc- 
tion of  electric-light  poles  in  New 
York  city.  The  remedy  of  a  prop- 
erty owner  is  not  by  mandamus  to  the 
city  officials  to  remove  the  pole.   Peo- 


ple V.  Thompson,  32  Hun,  93  (1884). 
Nor  an  injunction  against  its  erec- 
tion, where  the  municipal  authorities 
have  authorized  it.  Johnson  v.  Thomp- 
son, etc.  Co.,  54  Hun,  469  (1889),  an 
electric-light  pole.  The  state  cannot 
have  the  poles  adjudged  to  be  a 
public  nuisance  where  they  are  au- 
thorized by  law,  although  it  seems 
that  poles  unreasonably  large  or  un- 
reasonably placed  in  the  sidewalk 
may  be  so  adjudged.  People  v.  Met- 
ropolitan &  T.  Co.,  31  Hun,  596 
(1884).  An  abutting  property  owner 
in  New  York  city  cannot  enjoin  the 
construction  of  electric-light  poles  for 
public  lighting,  although  the  rule  may 
be  different  as  to  private  lighting. 
Tuttle  V.  Brush,  etc.  111.  Co.,  50  N.  Y. 
Super.  Ct.  464  (1883);  Electric  Con. 
Co.  V.  Heffernan,  34  N.  Y.  St.  Rep.  436 
(1890) ;  Consumers',  etc.  L.  Co.  v. 
Congress,  etc.  Co.,  61  Hun,  133 
(1891),  holding  that  an  electric-light 
pole  for  public  lighting  is  not  an  addi- 
tional easement  on  the  street.  Where 
a  telegraph  pole  five  feet  in  circum- 
ference is  about  to  be  erected  in  a 
street  in  a  city,  the  abutting  property 
owner  may  enjoin  its  construction 
until  the  right  has  been  obtained  by 
condemnation.  Clausen,  etc.  Co.  v. 
Baltimore,  etc.  Tel.  Co.,  2  Am.  Elec. 
Cas.  210  (N.  Y.  1884).  In  Postal  Tel. 
etc.  Co.  V.  Bruen,  39  N.  Y.  Supp.  220 
(1896),  condemnation  proceedings 
were  had  in  behalf  of  the  telegraph 
company  for  poles  and  wires  in  the 
highway  in  front  of  a  fine  country 
residence.  The  commissioners  held 
that  only  nominal  damages  could  be 
awarded,  and  the  court  affirmed  this 
decision.  See  also  Comesky  v.  Postal 
Tel.  etc.  Co.,  41  N.  Y.  App.  Div.  245 
(1899).  As  to  water  pipes  in  the 
street,  and  the  right  of  the  abutting 
property  owners,  see  Witcher  v.  Hol- 
land Water  Co.,  66  Hun,  619  (1892) ; 
affl'd,  142  N.  Y.  626.  See  Palmer  ». 
Larchmont  Electric  Co.,  158  N.  Y.  231 
(1899),     holding    that    electric-light 
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the  construction  of  a  telegraph  line  duly  authorized  by  the  laws  of 
the  state.^ 

In  the  United  States  court,  sitting  in  California,  it  has  been  held 
that  an  abutting  property  owner,  owning  the  fee  of  the  street,  may 
enjoin  the  construction  of  a-telegraph  line  on  the  street.^  In  Vermont 
and  other  New  England  states  a  simple  and  effective  statute  exists 
that  any  damage  shall  be  determined  by  the  selectmen  of  the  town.^ 

Even  though  it  is  held  that  property  owners  may  object,  there  are 
two  collateral  rules,  either  one  of  which  should  be  suiEcient  to  sweep 
aside  the  main  rule  itself.  In  the  first  place,  in  these  cases  it  is  held 
that  the  property  owner  is  entitled  to  only  nominal  damages,  unless 
special  and  unusual  damage  be  proven,  thus  reducing  to  a  bare  and 
useless  technical  right  the  property  owner's  claim.*     When  it  is 


poles  are  not  an  additional  servitude 
on  streets  in  cities,  villages  or  coun- 
try highways. 

1  An  abutting  property  owner  in  a 
street,  even  though  he  owns  the  fee 
of  the  street,  cannot  enjoin  the  erec- 
tion of  telephone  poles  duly  author- 
ized by  the  legislature,  although  such 
poles  pass  through  the  vaults  below 
the  sidewalk.  A  city  street  differs 
from  a  country  highway  in  such  mat- 
ters. Julia  Bldg.  Assoc,  v.  Bell  Tel. 
Co.,  88  Mo.  258  (1885).  Where  a  tele- 
graph company  has  both  legislative 
and  municipal  consents  to  erect  poles 
in  the  streets  of  a  city,  an  abutting 
property  owner  cannot  enjoin  the  con- 
struction, no  special  damage  being 
proven.  Gay  v.  Mutual  Union  Tel. 
Co.,  12  Mo.  App.  485  (1882) ;  Forsythe 
V.  B.  &  O.  Tel.  Co.,  12  Mo.  App.  494 
(1882),  holding  that  the  poles  must 
be  sound.  An  abutting  property 
owner  cannot  enjoin  the  construc- 
tion of  telephone  poles  in  the  street, 
there  being  no  greater  damage  to  him 
than  to  others.  Hershfield  v.  Rocky 
Mountain  B.  Tel.  Co.,  12  Mont.  102 
(1892).  Hewett  v.  Western  Union 
Tel.  Co., -4  Mackey,  424  (1886).  See 
also  McCormick  v.  District  of  Co- 
lumbia, 4  Mackey,  396  (1886). 

2  Pacific  Postal  Tel.  Co.  v.  Irvine, 
49  Fed.  Rep.  113  (1892).  Ejectment 
does  not  lie  at  the  instance  of  an 
abutting    property  owner    against  a 


steam  railroad  in  the  street.  Mont- 
gomery V.  Santa  Ana,  etc.  Ry.,  104 
Cal.  186  (1894). 

3  See  Croswell  on  Electricity,  pp. 
52-63.  Under  the  Vermont  statute  for 
appraising  damages  due  to  the  con- 
struction of  a  telegraph  line  in  cer- 
tain localities,  no  damage  will  be 
allowed  where  no  inconvenience  to 
travel  is  shown,  no  extra  repairs  to 
the  highway,  no  injury  to  or  cutting 
of  trees,  and  the  abutting  property  is 
in  the  country,  and  not  in  a  town,  and 
the  line  is  not  in  front  of  or  near  a 
dwelling.  Rugg  v.  Commercial  Union 
Tel.  Co.,  66  Vt.  208  (1894).  In  Ver- 
mont it  is  held  that  a  party  consent- 
ing to  the  erection  of  telegraph  poles 
in  the  street  in  front  of  his  prem- 
ises, he  not  owning  the  fee  of  the 
street,  may  be  enjoined  from  cutting 
down  the  poles.  Western  Union  Tel. 
Co.  V.  Bullard,  67  Vt.  272  (1895). 

4  For  instance,  the  New  York  court 
of  appeals  in  the  case  Eels  v,  Amer- 
ican T.  &  T.  Co.,  143  N.  Y.  133,  143 
(1894),  where  damages  were  involved 
for  erecting  telephone  poles  on  a 
county  highway,  said,  in  reference  to 
the  amount  of  damages,  as  follows: 
"The  amount  of  the  compensation  is 
not  now  the  question,  but  that,  in 
many  cases,  it  can  be  anything  more 
than  merely  nominal  would  seem  to 
be  a  proposition  which  wonld  not  re- 
quire great  elaboration  of  argument 
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borne  in  mind  that  !N"ew  York  state,  which  has  been  the  chief  state 
inculcating  the  above  doctrine,  has  always  held  that  even  a  liorse 
street  railway  on  a  street  gave  to  abutting  property  owners,  who 
owned  the  fee  of  the  street,  a  right  to  damages^ — a  conclusion  which 


to  make  plain.  The  use  would  fre- 
quently be  but  a  technical  encroach- 
ment upon  the  rights  of  the  adjoining 
owner,  and  there  would  be  but  little 
fear  that  anything  more  than  nom- 
inal damages  would  be  allowed."  So 
also  in  the  case  Postal  Telegraph- 
Cable  Co.  r.  Bruen,  39  N.  Y.  Supp. 
220  (1896),  where  the  court  held  that 
telegraph  poles,  even  upon  the  coun- 
try highway,  give  a  right  to  nominal 
damages  only.  In  the  case  Blash- 
field  V.  Empire  State  Tel.  Co.,  147  N. 
y.  520  (1895),  the  damages  were  only 
one  dollar  a  pole.  This  fact  did  not 
appear  in  the  opinion,  but  the  printed 
case  so  shows.  In  Mutual  Union 
Telegraph  Co.  v.  Katkamp,  103  111. 
420  (1882),  a  judgment  of  $38.50  for 
eleven  poles  was  reversed  by  the  su- 
preme court  of  Illinois  on  the  ground 
that  it  was  excessive.  In  the  case 
Board  of  Trade  Tel.  Co.  v.  Barnett, 
107  111.  507  (1883),  the  court  held 
that  the  damages  are  nominal  unless 
special  damages  are  proven.  In  the 
case  Comesky  v.  Postal  Telegraph- 
Cable  Company,  41  N.  Y.  App.  Div. 
245  (1899),  the  court  sustained  an 
order  of  the  court  below  setting  aside 
a  verdict  of  $250  for  damages  for  the 
erection  of  two  poles  on  a  street,  the 
suit  being  by  the  abutting  property 
owner.  In  the  case  Rugg  v.  Commer- 
cial Union  Tel.  Co.,  66  Vt.  208  (1894), 
it  was  held  that  only  nominal  dam- 
ages would  be  allowed  where  travel 
was  not  Inconvenienced  and  repairs 
to  the  highway  not  increased  and 
trees  not  cut. 

There  is  also  a  recent  line  of  cases 
holding  that  a  telegraph  company, 
condemning  a  right  of  way  for  itself 
on  the  right  of  way  of  a~ railroad,  need 
pay  only  nominal  damages  to  the  rail- 
road for  such  right  of  way.  Atlantic, 
etc.  R.  R.  V.  Postal  Telegraph-Cable 


Co.,  120  Ga.  268  (1904);  St.  Louis, 
etc.  R.  R.  V.  Postal  Telegraph-Cable 
Co.,  173  111.  508  (1898);  Mobile  &  0. 
R.  R.  V.  Postal  Telegraph-Cable  Co., 
101  Tenn.  62  (1898);  New  Orleans, 
etc.  R.  R.  V.  Southern,  etc.  Tel.  Co., 
53  Ala.  211  (1875) ;  Postal  Telegraph- 
Cable  Co.  V.  Oregon,  etc.  R.  R.,  114 
Fed.  Rep.  787  (1902);  Postal  Tele- 
graph-Cable Co.  V.  Oregon,  etc.  R.  R., 
23  Utah,  474  (1901);  Mobile,  etc.  R. 
R.  V.  Postal  Telegraph-Cable  Co.,  120 
Ala.  21  (1898);  Cleveland,  etc.  Co.  v. 
Ohio,  etc.  Co.,  68  Ohio  St  306  (1903). 
In  the  case  Wade  v.  Carolina  Tel.  & 
Tel.  Co.,  60  S.  E.  Rep.  987  (N  C. 
1908),  a  verdict  of  $125  for  a  tele- 
phone line  on  the  line  between  the 
highway  and  private  property,  there 
being  a  conflict  of  evidence  as  to 
whether  it  was  actually  on  the  pri- 
vate property,  was  sustained  on  the 
ground  that  it  covered  damage  for  the 
future  as  well  as  the  past,  the  action 
being  not  for  trespass,  but  for  per- 
manent damage  or  for  appropriation 
of  land.  Punitive  damages  may  be 
allowed  against  a  telegraph  company 
for  erecting  its  lines  on  private  prop- 
erty on  a  permit  obtained  by  fraud. 
Dobson  V.  Postal,  etc.  Co.,  60  S.  B. 
Rep.  948  (S.  C.  1908).  Damages 
which  a  telegraph  company  must  pay 
for  constructing  its  poles,  even  over 
private  property,  should  be  merely  the 
value  of  the  land  actually  occupied  by 
the  poles,  unless  proof  is  given  upon 
which  a  reasonable  and  proper  esti- 
mate may  be  m^de  for  consequential 
damages.  Hence,  where  $250  dam- 
ages are  given,  while  the  land 
actually  taken  was  only  a  fraction 
of  an  acre,  the  judgment  will  be  re- 
versed. Postal,  etc.  Co.  v.  Peyton, 
124  Ga.  746  (1906). 
1  See  §  914,  supra. 
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is  not  followed  by  any  other  state  in  the  Union — it  can  be  seen 
why  New  York  state  held  that  a  telegraph  line  on  a  highway  gave 
an  abutting  property  owner,  who  owned  the  fee  of  the  street,  the 
right  to  collect  nominal  damages.  But  it  is  difficult  to  understand 
why  this  rule  should  be  followed  in  the  other  states,  where  it  is  uni- 
formly held  that  a  horse  street  railway  is  not  an  additional  servitude 
imposed  upon  the  highway.  The  fact  that  the  damages  are  nominal 
practically  nullifies  the  advantage  of  these  decisions  to  the  property 
owner,  while  the  technical  right  merely  leads  to  vexatious  litigation, 
without  substantial  results. 

In  the  next  place,  all  of  the  above  states  hold  that  where  the  abut- 
ting property  owner  does  not  own  the  fee  of  the  highway,  he  is  not 
entitled  to  any  damages  for  the  construction  of  a  telegraph  line  on 
the  highway ;  in  other  words,  the  decisions  in  New  York  and  the  other 
states  following  the  New  York  rule,  give  nominal  damages  to  the 
abutting  property  owner,  if  he  owns  the  fee  of  the  street  or  highway, 
but  no  damages  and  no  right  to  object  if  he  does  not  own  it.  This 
distinction  between  abutting  property  owners  who  own  the  fee  of  the 
highway  and  those  who  do  not  has  been  frequently  criticised  by  the 
highest  authorities,  and  is  indefensible  in  logic  if  not  in  law.^  In  a 
suit  by  a  property  owner  for  damages  for  the  construction  of  a  tele- 
graph line  on  his  property,  the  testimony  of  real  estate  experts  is  not 
admissible,  and  the  proper  objection  thereto  is  that  the  question  in- 
volves a  "fact  not  provable  by  opinion."^ 

Turning  now  to  the  question  of  remedy,  in  those  states  where  it 
is  held  that  ejectment,  at  the  instance  of  abutting  property  owners 
owning  the  fee  of  q,  street,  will  lie  against  a  telegraph,  railroad,  or 
other  quasi-public  corporation  occupying  such  street  without  their 

1  See  Keasby  on  Electric  Wires,  ch.  question  whether  the  rights  and  priv- 

VIII.    In  section  18  that  author  says  ileges  of  the  abutting  owner  in  the 

with  great  force:     "It  is  certain  that  use  and  maintenance  of  the  street  as 

no   distinction   can   permanently   en-  such  are  affected,  and  on  the  further 

dure  which   malses   a  practical   dif-  question  what  is  the  scope  of  the  uses 

ference   between   two   public    streets  and    purposes    of    a    public    street." 

with  respect  to  the  technical  title  to  Such  also  is  Judge  Dillon's  opinion 

the  soil.    When  men  lay  out  land  for  in  his  work   on   Municipal   Corpora- 

a  street,  they  dedicate  it  for  street  tions  (4th  edi.),  §§  698,  G99a.    See  also 

uses,  retaining  all  the  privileges  of  Lewis  on  Em.  Dom.,  §  131;  Elliott  on 

adjacency;  when  they  convey  land  to  Roads  and  Streets,  pp.  533,  536;  Eels 

the  city  for  a  street  or  when  the  city  v.  American  T.  &  T.  Co.,  143  N.  Y. 

condemns  land  for  a  street,  the  land  133,  139  (1894).  See  also  §914  supra. 
is  taken  for  the  purposes  of  a  street,       2  Carter  v.  New  York  El.  R.  R.,  134 

and  for  those  only,  and  the  individual  N.  Y.   168    (1892);    Comesky  v.  Pos- 

retains  the  same  rights  of  adjacency  tal  Telegraph-Cable  Co.,  41  N.  Y.  App. 

as  before.    The  decision  of  the  ques-  Div.    245    (1899);    contra.    Wade    v. 

tion  depends,  not  on  the  nature  of  Carolina  Tel.  &  Tel.  Co.,  60  S.  E.  Rep. 

the  title  to  the   street,   but  on  the  987  (N.  C.  1908), 
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consent,  the  better  opinion  is  that  if  the  property  owner  delays 
action  until  after  the  construction  has  been  completed,  he  cannot 
maintain  a  suit  in  ejectment,  but  must  be  content  with  dam- 
ages alone.^  A  bill  in  equity  for  an  injunction  in  such  a  case. has 
been  sustained,^  but  it  is  difficult  to  see  on  what  ground  a  court  of 
equity  has  jurisdiction,  inasmuch  as  there  is  a  complete  remedy  at 
law,  and  so  far  from  there  being  danger  of  irreparable  harm  and 

Murray,  87  Fed.  Rep.  648  (1898). 
Contra,  Carpenter  v.  Oswego,  etc.  R. 
R.,  24  N.  Y.  655  (1861);  Wager  v. 
Troy  Union  R.  R.,  25  N.  Y.  526 
(1862) ;  Korn  v.  New  York  El.  R.  R., 
15  N.  Y.  Supp.  10  (1891);  Werfelman 
V.  Manhattan  R.  R.,  11  N.  Y.  Supp. 
66  (1890).  A  land-owner  who  stands 
by  and  sees  a  railroad  constructed  on 
his  lands  by  a  company  haying  the 
power  of  eminent  domain,  without 
preventing  the  construction,  acqui- 
esces in  such  use  of  his  land  ana 
cannot  recover  the  land  in  ejectment, 
but  is  remitted  to  an  action  for  dam- 
ages. Union,  etc.  Co.  v.  Felsenthal, 
etc.  Co.,  112  S.  W.  Rep.  205  (Ark. 
1908).  A  land-owner  who  has  allowed 
a  railroad  company  to  build  Its  rail- 
road over  its  land  cannot  sixteen 
years  thereafter  maintain  an  action 
in  ejectment  Buckwalter  v.  Atchison, 
etc.  Ry.,  64  Kan.  403  (1902).  Eject- 
ment does  not  lie  to  recover  posses- 
sion of  land  which  has  been  occupied 
by  a  railroad  without  right  where 
there  has  been  long  delay  in  object- 
ing. The  remedy  ,  of  the  property 
owner  is  at  law  for  damages.  Saun- 
ders V.  Memphis,  etc.  Co.,  101  Tenn. 
206  (1898).  Even  though  a  telegraph 
company  constructs  its  line  on  a  rail- 
road right  of  way  without  condemn- 
ing the  right  to  do  so  as  against  the 
owner  of  the  fee,  yet  the  court  will 
not  give  judgment  of  ejectment  pro- 
vided the  company  pay  an  amount 
equivalent  to  what  the  damages  would 
have  been  on  condemnation.  Fuselier 
V.  Great,  etc.  Tel.  Co.,  50  La.  Ann.  799 
(1898). 

2  Burrall  v.  American  etc.  Co.,  224 
111.  266  (190«). 


1  "There  is  abundant  authority  for 
the  proposition  that,  while  no  man 
can  be  deprived  of  his  property,  even 
in  the  exercise  of  the  right  gf  eminent 
domain,  unless  he  is  compensated 
therefor,  yet  that  the  property  holder, 
if  cognizant  of  the  facts,  may,  by  per- 
mitting a  railroad  company,  without 
objection,  to  take  possession  of  .land, 
construct  its  track,  and  operate  its 
road,  preclude  himself  from  a  remedy 
by  an  action  of  ejectment.  His  rem- 
edy must  be  sought  either  in  a  suit 
in  equity  or  in  a  proceeding  under 
the  statute,  if  one  be  provided,  regu- 
lating the  appropriating  of  private, 
property  for  railroad  purposes." 
Northern  Pac.  R.  R.  v.  Smith,  171  U. 
S.  260,  271  (1898).  If  a  land-owner, 
knowing  that  a  railroad  company  has 
entered  upon  his  land,  anid  Is  engaged 
in- constructing  its  road  without  hav- 
ing complied  with  a  statute  requiring 
either  payment  by  agreement  or  pro- 
ceedings to  condemn,  remains  in- 
active, and  permits  it  to  go  on  and 
expend  large  sums  in  the  work,  he  is 
estopped  from  maintaining  either 
trespass  or  ejectment  for  the  entry, 
and  will  be  regarded  as  having 
acquiesced  therein,  and  will  be  re- 
stricted to  a  suit  for  damages.  Rob- 
erts V.  Northern  Pac.  R.  R.,  158  U.  S. 
1  (1895).  So  also  in  Indiana,  where 
the  abutting  property  owner  delayed 
for  many  years  in  bringing  suit.  In- 
diana, etc.  Ry.  17.  McBroom,  114  Ind. 
198  (1888)..  A  property  owner  can- 
not maintain  ejectment  against  a 
railroad  for  constructing  its  road  on 
his  property  where  he  has  remained 
Inactive  while  such  construction  was 
going  on.  His  remedy  is  at  law  for 
damages.     Northern    Pac.    R.    R.    v. 
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damage,  there  is  no  damage  at  all  in  practically  all  such  instances, 
the  damage  heing  only  nominal.^  In  the  celebrated  elevated  rail- 
way litigation  which  occupied  much  of  the  time  of  the  New  York 
courts  for  twenty-five  years,  being  suits  by  abutting  property  owners 
against  the  elevated  road  for  damages  and  to  compel  the  removal 
thereof,  the  practice  was  for  the  court  to  award  a  judgment  for 
damages  and  also  an  injunction  against  the  maintenance  of  the  rail- 
road unless  the  company  paid  the  damages  assessed,  which  in  all 
cases  the  company  did  after  exhausting  its  appeals.^ 

In  any  case  the  bill  for  an  injunction  will  not  lie  where  there 
has  been  unreasonable  delay  in  applying  for  it.^ 

It  has  been  held  that  a  purchaser  of  the  fee  of  a  street,  upon  which 
a  quasi-public  corporation  has  already  constructed  its  line,  cannot 
claim  compensation  therefor,  inasmuch  as  the  damages,  if  any,  belong 
to  the  vendor.*    The  written  receipt  of  a  property  owuer  for  money 


1  See  cases  supra,  p.  3564,  note  1. 

2  Bremer  v.  Manhattan  Ry.  Co.,  191 
N.  Y.  333  (1908). 

3  Where  a  riparian  owner  unreason- 
ably delays  in  applying  for  an  in- 
junction against  a  city  diverting  the 
water  from  above,  and  the  city  ex- 
pends a  large  amount  of  money,  and 
public  convenience  and  welfare  are 
affected,  a  court  of  equity  may  refuse 
an  injunction  on  condition  that  the 
city  pay  adequate  compensation  for 
the  right  to  take  such  water.  New 
York  City  v.  Pine,  185  U.  S.  93  (1902). 
Where  the  owner  of  property  abut- 
ting on  a  turnpike  flies  a  bill  for  an 
injunction  agaimst  a  railway  being 
constructed  on  the  turnpike,  but  de- 
lays for  two  years  in  prosecuting  the 
case,  the  court  will  not  grant  an  in- 
junction, inasmuch  as  the  injury  is 
small  and  the  Inconvenience  to  the 
public  by  an  injunction  would  be 
great.  The  property  owner  will  be 
relegated  to  his  remedy  at  law. 
Becker  v.  Lebanon,  etc.  Ry.,  188  Pa. 
St.  484  (1898).  Where  a  railroad  has 
used  a  right  of  way  for  forty  years, 
with  the  consent  or  license  of  various 
land-owners,  it  may  enjoin  them  from 
interfering  with  the  same  and  may 
join  different  land-owners  in  the 
same  suit  Louisville,  etc.  R.  R.  v. 
Smith,  128  Fed.  Rep.  1  (1904).  Even 
though  a  property  owner  has  not  for 


several  years  objected  to  a  telephone 
line  on  the  highway  in  front  of  his 
property,  the  fee  of  which  he  owns, 
he  may  have  an  injunction  against 
its  continuing  on  the  highway  and  to 
compel  the  owner  to  remove  it.  Bur- 
rall  V.  American,  etc.  Co.,  224  111.  266 
(1906).  Where  a  property  owner 
does  not  object  to  the  construction  of 
a  steam  railroad  on  a  street  he  can- 
not over  twenty  years  thereafter 
maintain  a  suit  of  injunction  against 
it.  His  remedy,  if  any,  is  for  dam- 
ages, and  such  right  of  action  is  per- 
sonal and  cannot  be  maintained  by 
his  grantee.  Kakeldy  v.  Columbia, 
etc.  R.  R.,  37  Wash.  675  (1905). 

4  A  purchaser  of  land  cannot  re- 
cover damages  from  a  railroad  which 
was  in  possession  of  a  right  of  way 
over  such  land  at  the  time  of  the  pur- 
chase, inasmuch  as  such  damages,  if 
any,  belong  to  the  vendor.  Little 
Rock,  etc.  Ry.  v.  Greer,  77  Ark.  387 
(1906).  Roberts  v.  Northern  Pac.  R. 
R.,  158  U.  S.  1  (1894),  where  the 
court  said  (p.  10) :  "It  is  well  settled 
that  "Where  a  railroad  company,  hav- 
ing the  power  of  eminent  domain,  has 
entered  into  actual  possession  of  land 
necessary  for  its  corporate  purposes, 
whether  with  or  without  the  consent 
of  the  owner  of  S'uch  lands,  a  subse- 
quent vendee  of  the  latter  takes  the 
landi  subject  to  the  burthen  of  the 
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received  for  erecting  a  telephone  line  on  the  highway,  in  front  of 
his  premises,  creates  a  perpetual  easement  for  as  many  wires  as  the 
company  cares  to  put  on  the  line,  and  a  right  given  thereby  to  trim 
trees  justifies  trimming  necessary  to  protect  the  wires.  A  purchaser 
of  the  property  is  bound  to  take  notice  of  the  telephone  company's 
rights,  even  though  the  receipt  was  not  recorded,  the  telephone  line 
itself,  however,  being  in  existence  upon  the  highway  at  the  time  the 
•property  was  sold.^ 


railroad,  and  the  right  to  payment 
from  the  railroad  company,  if  it  en- 
tered hy  virtue  of  an  agreement  to 
pay,  or  to  damages,  it  the  entry  was 
unauthorized,  belongs  to  the  owner  at 
the  time  the  railroad  company  took 
possession."  A  purchaser  of  land  upon 
which  there  is  a  railroad  constructed 
without  permission  from  the  former 
owner  has  no  right  of  action  unless 
the  same  has  been  assigned  to  him. 
Northern  Pacific  R.  R.  v.  Murray,  87 
Fed.  Rep.  648  (1898).  See  Porter  v. 
Metropolitan  El.  R.  R.,  120  N.  Y.  284 
1890) ;  Heilman  v.  Union  Canal  Co., 
50  Pa.  St.  268  (1865);  McFadden  v. 
Johnson,  72  Pa.  St.  335  (1872);  Davis 
V.  Titusville,  etc.  R.  R.,  114  Pa.  St. 
308  (1886);  Zimmerman  v.  Union 
Canal  Co.,  1  W.  &  S.  (Pa.)  346 
(1841);  Schuylkill  Nav.  Co.  v.  Tho- 
burn,  7  S.  &  R.  (Pa.)  411  (1821);  10 
Amer.  &  Eng.  Ency.  of  Law  (2d  ed.), 
1188.  A  purchaser  of  land  upon  a 
portion  of  which  a  railroad  has  been 
constructed  and  is  in  operation  can- 
not maintain  ejectment  nor  collect 
damages.  He  takes  the  land  subject 
to  the  burden  of  the  railroad.  Green 
V.  South-Bound  R.  R.,  112  Ga.  849 
(1901).  One  purchasing  land  adjoin- 
ing a  railroad  takes  it  cum  onere 
and  cannot  claim  damages  for  the 
taking;  nor  is  a  relaying  of  the  track 
a  taking  so  as  to  entitle  him  to  com- 
pensation. Hentz  V.  Long  Island  R. 
R.,  13  Barb.  646  (1852).  A  pur- 
chaser of  land  on  which  there  is 
a  telephone  line  erected  without 
consent  of  the  owner  may  main- 
tain an  action  for  trespass  guare 
clausum.  Benjamin  v.  American  T. 
&  T.  Co.,  82  N.  B.  Rep.  681  (Mass. 
J907).    An  abutting  property  owner 
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on  a  country  highway  owning  the 
fee  to  the  street  may  maintain  eject- 
ment against  a  telephone  company 
having  its  poles  upon  the  highway, 
even  though  the  owner  purchased  the 
property  eight  years  after  the  line 
was  constructed,  and  even  though  he 
waited  five  years  before  commencing 
the  suit,  the  defendant  not  offering 
to  do  equity  or  perform  any  act  on 
its  part  Little  v.  American,  etc.  Co., 
96  N.  Y.  App.  Div.  559  (1904). 
Where  an  owner  of  property  gave  a 
mere  license,  apparently  without  con- 
sideration, to  a  telephone  company  to 
attach  its  wires  to  the  roof  of  his 
house,  this  does  not  bind  his  grantee. 
The  grant  is  a  revocation  of  any  li- 
cense. The  company  may  be  held 
liable  in  an  action  for  trespass  and 
the  damage  may  be  the  amount  paid 
to  other  persons  for  a  similar  license. 
Bunke  v.  New  York,  etc.  Co.,  110  N. 
Y.  App.  Div.  241  (1905).  In  Michigan 
a  steam  railroad  constructed  on  the 
street  with  the  consent  of  the  city, 
but  without  condemnation  as  against 
property  owners,  is  liable  to  a  person 
who  purchases  property  after  the  rail- 
road was  constructed,  and  the  dam- 
ages may  be  for  past  years  based 
upon  diminished  rental.  Hoffman  v. 
Flint,  etc.  R.  R.,  114  Mich.  316  (1897). 
As  to  who  may  complain,  see  also 
§§  90i5,    914,   supra. 

1  Barber  v.  Hudson  River  Tel.  Co., 
105  N.  Y.  App.  Div.  154  (1905).  A 
grant  from  a  property  owner  to  a 
telegraph  company  authorizing  the 
construction  of  a  telegraph  line  on 
the  highway  may  be  explained  by 
parol.  Nichols  v.  N.  Y.,  etc.  Tel.  & 
Tel.  Co.,  126  N.  Y.  App.  Div.  184 
(1908);  also  Id.  675. 
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After  a  property  owner  has  consented  to  the  construction  of  a 

telegraph  line  on  the  street,  and  such  consent  has  been  acted  on, 
he  cannot  then  revoke  the  consent,  even  though  he  was  paid  noth- 
ing therefor.*  A  grant  of  a  right  of  way  for  a  tel^raph  line  is 
valid,  even  though  it  does  not  describe  the  route  by  metes  and  bounds, 
but  it  may  be  impeached  for  fraud  or  for  misuse.^ 

1 A  railroad  company  has  been  held  grant  of  a  right  of  way  to  a  rail- 
to  be  estopped  from  revoking  a  li-  road  company,  but  the  latter  occu- 
cense  which  it  gave  to  a  water-works  pies  a  particular  route  with  the 
company  to  lay  pipes  along  its  right  acquiescence  or  consent  of  the  grantor, 
of  way,  to  which  the  railroad  had  this  identifies  and  locates  the  route 
title  in  fee,  the  water-works  having  itself.  Gaston  v.  Gainesville,  etc. 
expended  much  money  thereon.  Na-  Ry.,  120  Ga.  516  (1904).  A  grant 
tional  Water-works  Co.  v.  Kansas  City,  of  a  telephone  company  to  erect 
65  Fed.  Rep.  691  (1895).  The  oral  a  line  "over  and  along  the  property 
agreement  of  a  property  owner  that  which  I  own  or  in  which  I  have  an 
a  corporation  having  the  power  to  interest,"  with  a  right  to  place  poles 
condemn  a  right  of  way  over  his  land  along  the  highways  adjoining  the 
may  take  such  right  of  way  without  property,  does  not  give  a  grant  to 
compensation  and  without  condemna-  erect  a  line  diagonally  across  grant- 
tion  cannot  be  revoked  by  him  after  or's  lot.  Zimmerman  v.  American, 
the  road  has  been  constructed.  Un-  etc.  Co.,  71  S.  C.  528  (1904).  One 
canoonuok,  etc.  Co.  v.  Orr,  67  N.  H.  tenant  in  common  may  authorize  a 
541  (1894).  The  fact  that  a  tele-  telegraph  company  to  construct  its 
phone  line  has  been  in  existence  on  lines  across  the  property.  Granger 
the  highway  for  twenty  years  does  v.  Postal  Tel.  Co.,  70  S.  C.  528  (1905). 
not  raise  the  presumption  that  the  Even  though  a  grant  from  a  prop- 
property  owner  consented  thereto,  erty  owner  to  a,  telephone  company 
Even  a  parol  permission  would  be  re-  states  that  the  poles  should  be  set 
yoked  by  a  subsequent  deed  of  the  on  the  fence  line,  yet,  if  on  account 
property  to  another  person.  Andrews  of  the  trees,  the  telephone  company 
V.  Delhi,  etc.  Co.,  3'6  N.  Y.  Misc.  Rep.  places  them  in  the  road  five  or  seven 
23  (1901).  See  also  Bunke  v.  New  feet  from  the  fence  line,  the  owner 
York,  etc.  Co.,  110  N.  Y.  App.  Div.  cannot  compel  the  company  to  re- 
241  (1905).  Where  a  property  owner  move  the  poles.  Bowerman  v.  Inter- 
by  not  objecting  thereto  practically  Ocean,  etc.  Co.,  121  N.  Y.  App.  Div. 
gi^es  a  license  to  a  railroad  to  build  22  (1907).  Where  the  terms  of  a 
upon  his  land,  he  cannot  after  the  grant  of  a  right  of  way  to  a  tele- 
road  is  in  operation  revoke  the  im-  phone  company  are  uncertain,  oral 
plied  license.  Ft.  Worth,  etc.  Ry.  v.  proof  may  show  their  meaning.  Mori- 
Sweatt,  20  Tex.  Civ.  App.  543  (1899).  son  v.  American,  etc.  Co.,  115  N. 
As  to  the  revocation  of  a  license  after  Y.  App.  Div.  744  (1906).  Where 
a  railroad  has  been  constructed,  see  a  water  company  has  no  right  to 
Elliott  on  Railroads,  §  949.  operate  a  telegraph  or  telephone  line, 

2  Although   a   grant   or   telegraph  except  for   water  purposes,  a  grant 

company  gives  the  right  to  construct  of  a  right  of  way  to  it  for  a  tele- 

a  line    anywhere    on    the    property,  graph   or   telephone   line   cannot   be 

it  may  be  shown  by  parol  evidence  assigned   by   the  water   company  to 

that  the  line  was  to  be  located   in  a  telephone  company  and  used  by  the 

a  particular  place.    Mason  v.  Postal,  latter  for   a  telephone  for   commer- 

etc.  Co.,  71  S.  C.  153  (1905).    Where  eial  business,  and  hence  a  property 

no  specific  route  is  specified  in  a  owner  may  enjoin  the  telephone  com- 
(224)                                            3569 
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Nearly  all  the  states  have  enacted  statutes  for  the  caudenmation 
hj  telegraph  companies  of  a  right  of  way  on  highways.-*  In  con- 
demning a  right  of  way  many  property  owners  may  be  joined  in 
one  proceeding,  or  separate  proceedings  may  be  had  against  each, 
Tinder  the  usual  statute  for  condemnation.^  The  measure  of  dam- 
ages in  trespass  is  the  extent  to  which  the  rental  or  usable  value 


pany  from  constructing  its  line. 
Northeastern  Tel.  &  Tel.  Co.  v.  Hep- 
burn, 69  Atl.  Rep.  249  (N.  J.  1908). 
Where  a  property  owner  sues  a  tele- 
graph company  for  constructing  its 
line  on  his  property,  he  may  show 
that  he  was  induced  to  sign  by  fraud 
a  grant  of  right  of  way,  and  that 
he  was  illiterate  and  did  not  have 
the  deed  read  to  him  before  sign- 
ing. Baldwin  v.  Postal,  etc.  Co., 
59  S.  E.  Rep.  67  (S.  C.  1907) ;  Voyles 
V.  Postal,  etc.  Co.,  59  S.  E.  Rep.  68 
(S.  C.  1907)-  Where  a  grant  by  a 
property  owner  to  a  telegraph  com- 
pany to  erect  its  line  was  obtained 
by  fraud,  it  is  not  binding,  but  the 
fraud  must  be  clearly  proved.  Mason 
V.  Postal,  etc.  Co.,  71  S.  C.  153  (1905). 
In  a  suit  by  a  property  owner  in 
ejectment  to  recover  a  part  of  the 
highway  occupied  by  a  telephone  com- 
pany's poles  and  for  damages,  the 
defense  that  the  plaintiff  had  granted 
a  right  of  way  is  not  good  if  such 
grant  was  obtained  by  misrepresenta- 
tions. Wilcox  V.  American,  etc.  Co., 
176  N.  Y.  115  (1903).  A  telephone 
company  may  be  liable  for  the  acts 
of  its  employees  in  unlawfully  ar- 
resting a  land-owner  so  as  to  have 
him  out  of  the  way  in  order  that 
telephone  poles  may  be  erected. 
Jackson  v.  American,  etc.  Co.,  139 
N.  C.  347  (1905).  Even  though  a 
telephone  company  has  purchased  a 
right  of  way  acros  a  farm,  yet  if 
it  negligently  ruins  a  spring  by 
blasting  it  is  liable  in  damages.  Lit- 
tle 1-.  American,  etc.  Co.,  67  Atl. 
Rep.  169  (Del.  1907).  Where  a  tele- 
phone company  removes  a  pole 
which  it  has  erected  on  private  prop- 
erty without  authority,  the  damage 
for  the  time  it  was  on  the  property 


is  nominal,  unless  special  damage  is 
proven.  Southwestern,  etc.  Co.  v. 
Whiteman,  36  Tex.  Civ.  App.  163 
(1904).    See  126  N.  Y.  App.  Div.  575. 

1  For  references  to  the  statutes  of 
the  various  states  authorizing  tele- 
graph companies  to  condemn  the 
right  of  way,  see  Croswell  on  Elec- 
tricity, pp.  52-63.  In  Connecticut, 
Massachusetts,  New  Hampshire,  Ver- 
mont and  Rhode  Island,  the  statutes 
authorize  the  construction  of  tele- 
graph lines  on  the  highways  only,  and 
there  are  no  statutes  giving  the  tele- 
graph companies  the  right  of  eminent 
domain  to  condemn  private  property. 
In  those  states  the  statutes  provide 
for  the  assessment  of  any  damage  to 
abutting  property  owners,  generally 
by  the  selectmen.  Conn.  Gen.  Stat 
(1902-)  §§3903-3907;  Mass.  Rev.  Laws, 

ch.  122,  §§3,  4,  5;  N.  H.  Pub.  Stat. 
(1901),  ch.  81;  R.  L  Pub.  Stat.  ch. 
242,  §48;  Vt.  Rev.  Laws  (1906),  §§ 
4846,  etc.  The  condemnation  of  the 
right  to  erect  a  telephone  line  on  a 
streeft  is  not  a  condemnation  in  the 
usual  sense  of  the  term,  inasmuch 
as  there  is  no  taking  of  property  for 
the  exclusive  use  of  the  party  con- 
demning. Nicoll  V.  New  York  &  N.  J. 
Tel.  Co.,  62  N.  J.  L.  156  (1898); 
aff'd,  62  N.  J.  L.  733.  See  State  v. 
American,  etc.  Co.,  43  N.  J.  L.  381 
(1881).  A  condemnation  proceeding 
by  a  telephone  company  under  the 
New  York  statutes  will  lie,  even 
though  the  municipal  consent  has  not 
yet  been  obtained,  or  even  though 
such  consent  was  obtained  and  has 
lapsed  by  the  expiration  of  a  period 
fixed  in  the  consent.  New  Union,  etc. 
Co.  r.  Marsh,  96  N.  Y.  App.  Div.  122 
(1904). 

2  Brooklyn,  etc.  R.  R.  v.  Nagel,  76 
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of  the  particular  property  has  been  diminished  by  the  trespass  or 
injury  complained  of;  or,  secondly,  the  difference  in  the  value  of 
the  property  before  the  construction  of  the  poles  and  its  value  after- 
wards, if  the  depreciation  in  value  has  been  caused  by  the  erection 
and  maintenance  of  the  poles.^  A  telegraph  company  condemns 
only  a  right  of  way  and  for  only  one  line  of  poles.  A  half  rod  in 
width  is  not  excessive.^  In  a  condemnation  proceeding  for  a  tele- 
phone line,  the  wires,  number  and  location  of  the  poles,  and  the 
height  and  manner  in  which  the  wires  are  to  be  strung,  should  be 
specified.*  A  telephone  company  in  condemning  a  right  of  way  for 
its  poles,  wires  and  trimming  of  trees  must  allege  the  precise  dis- 
tance to  which  the  trees  are  to  be  trimmed.*  A  statute  authorizing 
a  telegraph  company  to  construct  a  telegraph  line  along  public  roads 
and  highways  does  not  authorize  a  telephone  company  to  condemn  a 
right  of  way  on  private  land.''    A  foreign  telephone  or  telegraph  com- 


Hun,  590  (1894);  affd,  150  N.  Y.  562; 
City  of  Johnstown  v.  Wade,  30  N.  Y. 
App.  Div.  5   (1898). 


demnation,  and  uses  the  same,  the 
value  of  any  structures  added  thereto 
Is  to  be  included   in  damages  suhse- 


1  Chesapeake,  etc.  Tel.  Co.  v.  Mac-     quently     awarded     in     condemnation 


kenzie,  74  Md.  36  (1891).    In  an  abut- 
ting property  owner's  suit  for  dam- 


proceedings.  Village,  etc.  v.  Smith,  184 
N.  Y.  341  (1906).  Cf.  §  905,  supra,  and 


ages  and  an  injunction  against  the  n  1,  p.  3587,  infra.  Damages  which  a 
maintenance  of  telegraph  poles  in  the  telegraph  company  must  pay  for  con- 
street,  the  court  may  set  aside  as  ex-  structlng  its  poles,  even  over  private 
cessive  a  verdict  for  $250  for  the  erec-  property,  should  be  merely  the  value 
tion  of  two  poles.  Comesky  v.  Postal,  of  the  land  actually  occupied  by  the 
etc.  Co.,  41  N.  Y.  App.  Div.  245  (1899).  poles,  unless  proof  is  given  upon 
Under  the  new  York  statute  the  court  which  a  reasonable  and  proper  esti- 
cannot  reduce  the  award  of  commis-  mate  may  be  made  for  consequential 
sioners  in  the  condemnation  of  a  damages.  Hence,  where  $250  damages 
right  of  way  for  a  telephone  com-  are  given,  while  the  land  actually 
pany,  but  may  set  It  aside.  Matter  of  taken  was  only  a  fraction  of  an  acre, 
Central,  etc.  Co.,  36  N.  Y.  App.  Div.  the  judgment  will  be  reversed.  Postal, 
553  (1899).  In  condemnation  pro-  etc.  Co.  v.  Peyton,  124  Ga.  746  (1906). 
ceedings  by  a  telegraph  company  Damages  for  erecting  a  telegraph  line 
against  an  abutting  property  owner  on  private  property  without  the  con- 
fer poles  on  the  street,  the  damages  sent  of  the  owner  were  given  in 
cannot  include  the  cost  of  rebuilding  Duke  v.  Postal,  etc.  Co.,  71  S.  C.  95 
a  fence  every  ten  years  for  one  hun-  (1905).  As  to  costs  in  condemnation 
dred  years,  such  damage  being  re-  proceedings,  see  Matter  of  Brooklyn, 
mote  and  speculative.  Board  of  etc.  R.  R.,  82  N.  Y.  App.  Div.  567 
Trade,  etc.  Co.  v.  Darst,  192  111.  47  (1903). 
(1901).    Where  the  owner  stands  by  2Lockie  v.  Mutual  Union  Tel.  Co., 


and  allows  a  structure  to  be  erected, 
he  cannot  in  condemnation  recover 
the  value  of  the  structure  also.  Mc- 
Clarren  v.  Jefferson  School  Tp.,  82 
N.  E.  Rep.  73  (Ind.  1907).  Where  a 
corporation  entitled  to  condemn  prop- 
erty enters  upon  the  land  before  con-    209  Pa.  St.  555  (1904). 
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3  Suffolk,  etc.  Co.  v.  Gammon,  113 
N.  Y.  App.  Div.  764    (1906). 

4  Bell,  etc.  Co.  V.  Parker,  187  N.  Y. 
299    (1907). 

5  Pennsylvania,  etc.  Co.  i-.  Hoover, 
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pany  has  no  power  to  condemn  a  right  of  way  in  New  York 
state.^ 

The  Post  Road  Act  of  congress  of  1866  does  not  confer  the  right 
of  eminent  domain  or  the  right  to  enter  upon  private  property  with- 
out the  consent  of  the  owner.  Hence  a  telegTaph  company  cannot 
under  that  act  alone  condemn  a  right  of  way  on  a  railroad.^  But 
where  there  is  no  condemnation  statute  in  the  state  available  to  tele- 
graph companies  to  construct  its  lines  on  the  highways,  the  abutting 
property  owner  cannot  stop  construction  by  an  injunction,  but  is 
relegated  to  his  remedy  at  law  for  damages.^  It  is  a  dangerous 
'thing  for  a  property  owner  to  take  the  law  into  his  own  hands  and 
cut  down  a  telegraph  line.  In  most  of  the  states  it  is  a  criminal 
offense  to  cut  or  injure  telegraph  lines,  poles,  or  wires.* 


1  Wliitaker  v.  Kllby,  55  N.  Y.  Misc. 
Rep.  337  (1907). 

2  Western  UnioQ,  etc.  Co.  v.  Penn- 
sylvania R.  R.,  195  U.  S.  540  (1904). 
The  Post  Road  Act  is  found  in 
§§  5263-5269  of  tlie  Rev.  Stat,  of  U.  S. 
See  also  the  very  Important  act  of 
March  1,  1884,  in  23  U.  S.  Stat,  at 
Large,  ch.  9,  p.  3,  making  post  routes 
of  "all  public  roads  and  highways 
•while  kept  up  and  maintained  as 
such."  See  §  934,  infra.  In  the  case 
Richmond  v.  Southern,  etc.  Co.,  174 
U.  S.  761,  772  (1899),  the  court  stated 
that  the  Post  Road  Act  of  congress  of 
1866  did  not  give  telegraph  companies 
a  right  to  use  private  property  or  pub- 
lic property  except  upon  payment 
of  compensation  therefor.  This  case 
holds  also  that  the  Post  Road  Act  of 
congress  is  not  applicable  to  tele- 
phone companies. 

3  Bronson  v.  Albion  Tel.  Co.,  67 
Neb.  Ill   (1903). 

4  A  railroad  employee  who  cuts  a 
telephone  wire  which  crosses  the  rail- 
road thirty-five  feet  above  the  tracks 
and  five  feet  above  the  telegraph 
wires  may  be  prosecuted  criminally, 
even  though  the  railroad  had  not  con- 
sented to  the  erection  of  the  telephone 
wire  and  the  right  had  not  been  con- 
demned, there  being  no  telephone 
poles  on  the  railroad  property.  Mc- 
Gowan  v.  State,  40  S.  Rep.  142  (Ala. 
1906).      The    court    said    that    even 


though  the  telephone  wire  violated 
the  property  rights  of  the  railroad 
company,  "this  would  not  authorize 
the  defendant,  under  the  instructions 
of  the  railroad  company,  to  take  the 
law  into  his  own  hands,  in  plain  vio- 
lation of  the  statute.  The  statute  is 
clear  and  unambiguous  in  its  lan- 
guage, and  makes  it  an  offense  for 
any  one  to  wilfully  cut  a  telephone 
line.  It  makes  no  exception,  and  cer- 
tainly the  facts  in  the  case  before  us 
do  not  create  one,  but  leave  the  de- 
fendant undoubtedly  within  its  pro- 
visions." Where  a  telephone  com- 
pany constructed  its  line  on  private 
land  under  a  verbal  consent,  and 
along  the  highway  by  authority  of 
the  statutes,  and  afterwards  a  rail- 
road occupies  ihe  same  route  and  or- 
ders the  telephone  company  to  re- 
move its  line,  and  for  failure  there- 
for the  railroad  itself  removes  the 
line,  the  railroad  company  is  liable  in 
double  damages  under  the  statute 
against  wilfully  destroying  a  tele- 
graph or  telephone  line.  St.  Louis, 
etc.  Ry.  V.  Batesville,  etc.  Co.,  80  Ark. 
499  (1906).  Where  a  person  cuts 
down  the  poles  and  wires  of  a  tele- 
graph line  in  New  Jersey  he  cannot 
be  arrested  therefor  in  New  York. 
The  poles  being  real  estate,  the  suit 
must  be  brought  in  New  Jersey,  and 
must  be  an  action  of  trespass  quare 
clausum  fregit.    American  Union  Tel. 
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An  electrie-light  company  may  enjoin  a  borougli  from  cutting 
down  its  line,  inasmuch  as  the  threatened  injury  is  continuous  and 


Co.  i:  Middleton,  80  N.  Y.  408  (1880). 
A  criminal  statute  against  disturbing 
a  railroad  applies  to  tbe  land-owner 
who  tears  up  the  rails  of  a  railroad 
passing  over  his  land  without  author- 
ity. The  court  said:  "His  only  jus- 
tification for  his  acts  was  that  he 
owned  the  land,  and  that,  as  the  rail- 
road company  had  failed  to  pay  him 
the  damages  he  had  been  awarded, 
he  had  a  right  to  resume  possession 
of  it.  Whatever  the  rights  of  the  de- 
fendant might  have  been  in  an  ac- 
tion to  recover  the  land  occupied  by 
the  railroad  company,  he  had  no  right 
to  take  the  law  into  his  own  hands 
and  proceed  to  tear  up  the  railroad 
track."  Wichita,  etc.  Ry.  v.  Quinn, 
57  Kan.  737  (1897). 

In  the  following  states  and  terri- 
tories it  is  made  a  criminal  offense 
to  injure,  desrtroy  or  interfere  wil- 
fully with  telegraph  lines,  poles, 
wires,  supports  or  instruments. 
These  statutes  are  due  to  the  im- 
possibility of  keeping  such  lines 
constantly  under  the  supervision  of 
the  companies  which  own  an-d  oper- 
ate them,  and  are  also  due  to  the  vital 
importance  to  the  public  of  keeping 
the  lines  in  operating  condition. 

Alaska:  Carter's  Annotated  Alaska 
Codes,  §  165.  Punishable  by  fine  not 
exceeding  $500;  imprisonment  not  ex- 
ceeding six  ^months,  or  both  fine  and 
imprisonment,  and  treble  damages  to 
the  owner  of  the  line. 

Arizona:  Laws  .1905,  chap.  65  p. 
137.  Punishment  as  for  a  misde- 
meanor. 

Arkansas:  Acts  1885,  Act  64;  Act 
107,  §9.  Punishable  by  fine  $200  or 
more,  imprisonment  not  more  than 
one  year,  and  double  damages  to  the 
owner  of  the  line. 

California:  Civil  Code,  §§537,  538; 
Pen.  Code,  §  591.  Damages  to  owner 
for  negligent  injury  and  hundredfold 
damages    for    malicious    injury    and 


penalty  for  latter  as  for  a  misde- 
meanor. 

Colorado:  Mill's  Ann.  Stat,  §  574. 
Fine  not  exceeding  $500,  imprison- 
ment not  exceeding  one  year,  or  both, 
and  all  damages. 

Connecticut:  (Jen.  Stat.  §  1477.  Fine, 
not  more  than  $200,  imprisonment 
not  more  than  one  year,  or  both. 

Delaware:  Rev.  Code,  p.  938,  ch.  128, 
§  19.  Penalty  to  the  company  or  any 
one  suing  for  it,  $25  for  first  offense; 
for  every  subsequent  offense  $50. 

Florida:  Rev.  Stat,  §  2537.  Fine 
not  exceeding  $100  or  imprisonment 
not  exceeding  twelve  months. 

Georgia:  Code,  §  443'9.  Punishment 
as  for  a  misdemeanor. 

Illinois:  Ann.  Stat.,  ch.  38,  par. 
249;  ch.  134,  par.  5;  Amended  Stats. 
1891,  p.  205.  Fine  not  exceeding  $500 
or  imprisonment  not  exceeding  one 
year,  or  both. 

Indiana:  Ann.  Stat.,  §  2035.  Fine 
not  more  than  $500  nor  less  than  $5, 
and  imprisonment  not  more  than  six 
months  nor  less  than  thirty  days. 

Iowa:  Ann.  Code,  §  5287.  Impris- 
onment not  more  than  five  years  or 
fine  not  exceeding  $500,  and  imprison- 
ment not  exceeding  one  year. 

Kansas:  Gen.  Stats.,  §1388.  Fine 
not  exceeding  $500,  or  imprisonment 
not  exceeding  one  year,  or  both. 

Kentucky:  Gen.  Stat.,  p.  431,  §9. 
Imprisonment  not  less  than  two  nor 
more  than  ten  years. 

Louisiana:  Constitution  and  Re- 
vised Laws,  Vol.  I,  §  920  (Wolff's  Edi- 
tion, 1904).  Fine  not  more  than  $500, 
or  imprisonment  not  exceeding  one 
year,  or  both. 

Maine:  Acts  1885,  ch.  378,  §  10.  Im- 
prisonment not  more  than  three 
years,  or  fine  not  exceeding  $500. 

Maryland:  Pub.  Gen.  Laws,  Art. 
23.  §229;  Art.  27,  §  25L  Fine  not 
exceeding  $500,  or  imprisonment  not 
exceeding  one  year,  or  both. 
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threatens  to  be  repeated  and  is  without  adequate  remedy  at  law, 
especially  where,  under  the  statute,  it  is  unnecessary  to  obtain  the 


Massachusetts:  Pub.  Stat.,  ch.  27, 
§46;  ch.  109,  §16.  Fine  not  exceed- 
ing $500,  or  Imprisonment  not  exceed- 
ing two  years,  or  both. 

Michigan:  How.  Ann.  Stat.,  §  3690. 
Knowingly  or  wilfully,  fine  not  ex- 
ceeding $1,000,  or  imprisonment  not 
exceeding  one  year,  or  both.  IB. 
§  3699.  Unlawfully  or  intentionally, 
fine  not  exceeding  $500,  or  imprison- 
ment not  exceeding  one  year,  or  both. 

Minnesota:  G.  S.  1894,  §  6780.  Pun- 
ishment as  fer  a  misdemeanor. 

Mississippi:  Ann.  Code,  §  1300.  Fine 
not  exceeding  $500,  or  imprisonment 
in  county  jail  not  exceeding  six 
months,  or  both. 

Missouri:  Rev.  Stat.,  §2731.  Fine 
not  exceeding  $500,  or  imprisonment 
not  exceeding  one  year,  or  both. 

Montana:  Montana  Constitution, 
Codes  and  Statutes  (Sanders'  Edi- 
tion), p.  1102,  §1083.  Punishment 
as  for  a  misdemeanor. 

Nebraska:  Compiled  Statutes  of 
Nebraska  (1907),  p.  19»5,  §  7755.  Im- 
prisonment not  less  than  one  year 
nor  more  than  three  years,  in  case  the 
damage  to  owner  of  the  line  be  $35 
or  upwards;  but  If  the  damage  be  less 
than  $35,  then  the  person  causing 
such  damage  shall  pay  a  fine  of  not 
less  than  $10  nor  more  than  $500. 

Nevada:  Gen.  Stats.,  §§929,  930. 
Fine  not  exceeding  $500,  or  imprison- 
ment not  exceeding  six  months,  or 
both,  and  liability  to  the  telegraph 
company  in  hundredfold  the  actual 
damages,  and  also  liability  to  a  civil 
suit. 

New  Hampshire:  Pub.  Stats.,  ch.  81, 
§  15.     Fine  not  exceeding  $100. 

New  Jersey:  Rev.,  p.  247,  §  115. 
Imprisonment  at  hard  labor  not  ex- 
ceeding two  years,  or  fine  not  ex- 
ceeding $200,  or  both.  Rev.,  p.  1175. 
§  7.  Also  penalty  to  the  company,  for 
the  first  offense,  $100  and  all  damages, 
and  for  the  second  offense,  imprison- 
ment not  exceeding  one  year. 


New  York:  Penal  Code,  §  639.  Im- 
prisonment not  more  than  two  years. 

North  Carolina:  Code,  §1118.  Fine 
and  imprisonment  at  the  discretion 
of  the  court. 

North  Dakota:  Laws  1907,  ch.  247. 
Punishment  as  for  a  misdemeanor. 

Ohio:  Rev.  Stats.  33467a;  Laws 
1893,  p.  346,  §  1.  Fine  not  more  than 
$1,000,  nor  less  than  $200,  or  im- 
prisonment for  not  less  than  one  nor 
more  than  three  years,  or  both. 

Oregon:  Hill  Ann.  Laws,  §  2001. 
Fine  not  exceeding  $500,  or  imprison- 
ment not  exceeding  six  months,  or 
hoth,  and  liability  to  the  company  in 
hundredfold  the  actual  damages. 

Pennsylvania:  Bright.  Purd.  Dig., 
12th  ed.;  Crimes,  p.  521,  par.  289. 
Fine  not  exceeding  $500,  and  impris- 
onment not  exceeding  twelve  months, 
or  both  or  either. 

Rhode  Island:  Pub.  Stats.,  ch.  242, 
§  30.  Imprisonment  not  exceeding 
six  months  or  fine  not  exceeding  $500. 

South  Carolina:  Gen.  Stats.,  §  2524. 
Fine  not  exceeding  $100,  or  imprison- 
ment not  exceeding  thirty  days,  or 
both. 

South  Dakota:  Revised  Codes  of  So. 
Dak.  (Hippie  Edition,  1904),  p.  1177. 
Punishment  as  for  a  misdemeanor. 

Tennessee :  Code,  §  1544.  Punished 
as  for  a  misdemeanor:  fine  not  less 
than  $5  nor  more  than  $50,  and  im- 
prisonment at  the  discretion  of  the 
court.  Shannon's  Code  Suppl.,  p.  135, 
§9;  p.  136,  §§  1-3. 

Texas :  Crim.  Code,  §  677.  Impris- 
onment not  less  than  two  months  nor 
more  than  five  years,  or  fine  not  less 
than  $100  nor  more  than  $2,000. 

Utah:  Revised  Statutes  (1898), 
§  4465.  Punishment  as  for  a  mis- 
demeanor. 

Vermont:  Rev.  Laws,  §  3fi41.  For- 
feit of  $100  to  the  owner  of  the  line, 
and  also  fine  and  Imprisonment  as  in 
■other  cases  of  malicious  acts.  Under 
the  Vermont  statute  when  an  action 
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consent  of  the  borough  before  constructing  the  lina^  An  electric- 
light  company  has  no  right  to  erect  its  line  on  a  railroad  right  of 
■way  without  the  consent  of  the  railroad,  even  though  it  has  obtained 
the  consent  thereto  of  the  owners  of  the  fee,  such  consent  not  being 
a  deed  of  any  right  in  the  land,  but  a  mere  license.  Hence  the  rail- 
road is  entitled  to  cut  down  the  poles  and  cannot  be  enjoined  on  the 
ground  of  irreparable  injury,  where  the  line  has  not  yet  been  put 
into  use.^ 

§  934.  Telegraph  lines  on  railroads— Exclusive  contracts— Turn- 
pikes and  bridges. — A  railroad  company  has  no  power  to  engage 
in  the  telegraph  business,  unless  specially  authorized  so  to  do  by  its 
charter.  Yet  the  despatching  of  trains  and  the  proper  manage- 
ment of  a  railroad  require  telegraphic  service.  Hence  a  railroad 
has  legal  power  to  construct  and  operate  a  telegraph  line  for  rail- 
road purposes.*     Even  though  a  railroad  company  has  no  power  to 


is  brought  against  a  person  for  in- 
jury to  the  telegraph  line,  it  has  been 
held  that  it  is  necessary  to  show  that 
the  telegraph  line  injured  is  such  an 
one  as  comes  within  the  description 
of  the  statute,  but  proof  that  it  is 
the  line  of  an  incorporated  company, 
and  that  it  is  so  placed  as  not  to 
incommode  public  travel  along  the 
highway,  is  sufficient  under  this  stat- 
ute. Western  Union  Tel.  Co.  v.  Bul- 
lard,  65  Vt.  634  (1893),  s.  c,  67  Vt. 
272. 

Virginia:  Virginia  Code  (Pollard, 
1904),  Vol.  2,  §  37285.  Fine  not  less 
than  $50  nor  more  than  f200,  or 
imprisonment  for  not  more  than  six 
months,  or  both  fine  and  imprison-  . 
ment. 

Washington:  Hill's  Stats.  &  Codes, 
§§1562,  1568;  Penal  Code,  §§292-298. 
Through  negligence,  liability  to  the 
company  for  all  damages;  mali- 
ciously, liable  to  the  company  for  five 
times  the  damages,  and  liability  to 
civil  suit. 

West  Virginia:  Code,  ch.  145,  §  26a. 
Imprisonment  not  exceeding  twelve 
months,  and  fine  not  exceeding  $500, 
and  liability  to  the  owner  for  all 
damages. 

Wisconsin:  Code,  §  4559.  Impris- 
onment not  more  than  three  months, 
or  a  fine  not  exceeding  $100. 


Wyoming:  Laws  1901,  ch.  9.  Fine 
not  more  than  $100,  to  which  may 
be  added  imprisonment  in  the  county 
jail  for  not  more  than  six  months. 

1  Point  Pleasant,  etc.  Co.  v.  Borough 
of  Bay  Head,  62  N.  J.  Bq.  296  (1901). 
An  injunction  suit  will  not  lie  to 
prevent  a  party  from  destroying  the 
poles  arid  wires  of  a  district  messen- 
ger plant,  where  it  is  not  alleged  that 
the  poles  and  wires  are  of  material 
value,  or  that  there  is  an  existing 
danger,  or  that  the  defendants  are  in- 
solvent. Haupt  V.  Independent,  etc. 
Co.,  25  Mont.   122    (1901). 

2  Consolidated,  etc.  Co.  v.  Northern, 
etc.  Ry.,  69  Atl.  Rep.  518   (Md.  1908). 

3  United  States  v.  Western  Union 
Tel.  Co.,  50  Fed.  Rep.  28,  37  (1892) ; 
afC'd,  160  U.  S.  1.  A  railroad  may 
construct  a  tel^raph  line  for  rail- 
road purposes,  but  not  to  carry  on  a 
general  telegraphic  business.  Rail- 
road Co.  V.  Telegraph  Co.,  38  Ohio  St. 
24  (1882),  holding  also  that  a  con- 
tract by  which  the  railroad  company 
transfers  only  a  part  of  such  general 
telegraphic  business  to  a  telegraph 
company  will  not  be  ordered  to  be 
specifically  performed,  inasmuch  as 
the  part  to  be  done  by  the  railroad  is 
illegal.  The  court  held  that  the  rail- 
road might  legally  sell  to  a  telegraph 
company  wires  for  general  telegraph 
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carry  on  commercial  telegraph  business,  yet  if  it  does  so  it  is  liable 
for  failure  to  deliver  a  message.^  A  municipality  has  no  right  to  re- 
strain a  railroad  from  constructing  a  telegraph  line  on  its  railroad 
right  of  way,  even  though  the  railroad  intends  to  use  the  line  for 
other  than  railroad  purposes.^ 

Abutting  property  ovsmers  owmng  the  fee  of  a  railroad  right  of 
way  are  not  entitled  to  damages  for  the  construction  by  the  rail- 
road of  a  telegraph  line  for  railroad  purposes  on  its  right  of  way.* 
Nor  can  abutting  property  owners  object  to  the  construction  of  a 
telegraph  line  by  a  telegraph  company  on  land  owned  in  fee  by  a 
railroad.*  If,  however,  the  fee  remains  in  the  abutting  property 
owners,  then  they  may  claim  damages  for  the  additional  easement 
of  a  telegraph  line  constructed  by  a  telegraph  company  on  the  rail- 
road right  of  way.^     The  logic  of  this  principle  of  law,  however,  is 


business.  In  Missouri  it  is  held  that 
a  foreign  corporation,  admitted  to  do 
business  in  the  state  either  by  comity 
or  by  express  statutory  provisions, 
can  transact  only  the  business  which 
a  domestic  corporation  of  like  characr 
ter  is  authorized  to  transact,  and 
hence  that  a  foreign  railroad  com- 
pany, having  power  to  build  telegraph 
lines  as  well  as  a  railroad,  cannot 
build  a  telegraph  line  in  Missouri. 
State  r.  Cook,  171  Mo.  348  (1903). 

1  Arkansas,  etc.  Ry.  v.  Stroude,  77 
Ark.  109   (1905). 

2  Pennsylvania  R.  R.  v.  Lilly  Bor- 
ough, 207  Pa.  St.  180  (1903). 

3  Western  Union  Tel.  Co.  v.  Rich, 
19   Kan.    517    (1878). 

4  Where  the  railroad  owns  the  fee 
instead  of  a  mere  right  of  way,  an 
abutting  property  owner  is  not  en- 
titled to  damages  for  a  telegraph  line 
erected  thereon  by  a  telegraph  com- 
pany under  a  contract  with  the  rail- 
road company.  Prather  v .  Western 
Union  Tel.  Co.,  89  Ind.  501  (1883). 
A  natural-gas  company  has  no  in- 
herent power  to  construct  a  telephone 
line  on  its  right  of  way,  although  it 
is  chiefly  for  its  own  use.  Woods  v. 
Greensboro,  etc.  Co.,  204  Pa.  St.  606 
(1903). 

6  An  abutting  property  owner  of 
the  fee  of  a  railroad  right  of  way  may 
enjoin    a    telegraph    and    telephone 


company  from  erecting  its  lines  on 
such  right  of  way,  even  with  the  con- 
sent of  the  railroad  company.  Such 
right  must  first  be  condemned,  and  a 
condemnation  statute  which  leaves 
the  property  owner  to  an  action  at 
law  for  his  damages  is  contrary  to 
the  constitution  of  Maryland.  The 
Post  Road  Act  of  congress  gives  the 
telegraph  company  no  right  to  build 
such  line,  unless  the  right  of  way  is 
first  acquired  by  purchase  or  con- 
demnation. American  Tel.  &  Tel.  Co. 
V.  Pearce,  71  Md.  535  (1889);  Phil- 
lips r.  Postal  Tel.  etc.  Co.,  130  N.  C. 
513  (1902).  A  land-owner  who  has 
granted  a  right  of  way  to  a  railroad 
may  collect  damages  from  a  telegraph 
company  for  erecting  a  telegraph  line 
for  commercial  purposes  on  the  rail- 
road right  of  way.  Hodges  v.  West- 
ern, etc.  Co.,  133  N.  C.  225  (1903). 
Where  a  railroad  grants  to  a  tele- 
phone company  a  right  of  way  on  the 
railroad  right  of  way  the  owner  of 
the  fee  may  maintain  trespass.  Pot- 
tock  V.  Central,  etc.  Tel.  Co.,  31  Pa. 
Sup.  589  (1906).  Where  the  employees 
of  a  telegraph  company  having  a  tel- 
egraph line  on  the  railroad  aoiacent 
to  the  road-bed,  cut  and  destroy  the 
property  owner's  fence  in  several 
places  unnecessarily,  he  may  recover 
exemplary  damages.  Western  Union, 
etc.   Co.  V.  Dickens,   41   S.  Rep.  469 
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very  doubfful,  especially  in  view  of  the  fact  that  a  railroad  has 
practically  the  exclusive  right  to  the  use  of  its  entire  right  of  way, 
as  against  the  owner  of  the  fee.''  An  electric-light  company  has  no 
right  to  erect  its  line  on  a  railroad  right  of  way  without  the  consent  of 
the  railroad,  even  though  it  has  obtained  the  consent  thereto  of  the 
owners  of  the  fee,  such  consent  not  being  a  deed  of  any  right  in  the 
land,  but  a  mere  license.  The  railroad  is  entitled  to  cut  down  the 
poles  and  cannot  be  enjoined  on  the  ground  of  irreparable  injury, 
where  the  line  has  not  yet  been  put  into  use.^ 

There  has  been  a  great  deal  of  litigation  over  the  right  of  a  tele- 
graph company  to  condemn  a  right  of  way  for  itself  on  a  railroad 
or  right  of  way.  Where  the  statutes  of  the  state  expressly  authorize 
such  a  condemnation,  there  is  no  doubt  or  difficulty,  upon  proof  be- 
ing given  that  the  new  telegraph  line  will  not  interfere  with  rail- 
road operations.  Keferences  to  the  statutes  of  the  different  states, 
authorizing  telegraph  companies  to  condemn  a  right  of  way  on  rail- 
roads, are  given  in  the  notes  below.^ 


(Ala.  1906).  Even  though  a  tele- 
graph company  constructs  its  line  on 
a  railroad  right  of  way  without  con- 
demning the  right  to  do  so  as  against 
the  owner  of  the  fee,  yet  the  court 
will  not  give  judgment  of  ejectment 
provided  the  company  pay  an  amount 
equivalent  to  what  the  damages 
would  have  been  on  condemnation. 
Puselier  r.  Great,  etc.  Tel.  Co.,  50  La. 
Ann.  799   (1898). 

1  A  "right  of  way"  of  a  railroad  or 
other  quasi-public  corporation  may 
mean  the  fee  and  not  merely  the 
right  of  passage.  New  Mexico  v. 
United  States,  etc.  Co.,  172  U.  S.  171 
(1898).  "A  railroad's  right  of  way 
has,  therefore,  the  substantiality  of 
the  fee,  and  it  is  private  property, 
even  to  the  public,  in  all  else  but  an 
Interest  and  benefit  in  its  uses." 
Western  Union  Tel.  Co.  v.  Penn.  R. 
R.,  195  U.  S.  540,  570  (1904).  It  has 
been  held  in  some  cases  that  the 
owner  of  a  fee  subject  to  the  railroad 
easement  has  some  right  to  use  the 
land  taken  not  inconsistent  with  the 
easement,  but  the  weight  of  author- 
ity holds  that  the  use  of  the  railroad 
company  while  the  easement  exists 
is  exclusive  of  the  owner  of  the  fee. 


Roby  V.  New  York  C.  etc.  R.  R.,  142 
N.  Y.  176,  180  (1894).  See  also  §  906, 
p.  3362,  supra. 

2  Consolidated,  etc.  Co.  v.  Northern, 
etc.  Ry.,  69  Atl.  Rep.  518  (Md.  1908). 

3  Alabama:  Property  already  de- 
voted to  a  public  use  cannot  be  taken 
for  another  public  use  unless  an 
actual  necessity  is  proven,  and' it  is 
also  proven  that  such  new  use  will 
not  materially  interfere  with  the  ex- 
isUng  public  use.  Code  of  1907,  §  3867. 
In  Alabama  it  was  held  that  where 
a  statute  gives  to  telegraph  companies 
a  right  to  construct  their  lines  "along 
any  of  the  railroads"  in  the  state,  a 
company  may  condemn  the  right  un- 
der the  general  condemnation  statutes 
of  the  state.  The  condemnation  may 
be  against  the  railroad  without  join- 
ing the  abutting  owner  of  the  fee, 
and  without  joining  a  rival  telegraph 
company  that  claims  an  exclusive  con- 
tract with  the  railroad  company.  New 
Orleans,  etc.  R.  R.  v.  Southern,  etc. 
Co.,  53  Ala.  211  (1873).  Condemnar 
tion  by  a  telegraph  company  of  a 
right  of  way  on  the  right  of  way  of  a 
railroad  company  was  sustained  un- 
der the  Alabama  statutes  in  the  case 
of  Mobile,   etc.  R.  R.  v.  Postal,  etc. 
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A  railroad  company  cannot  enjoin   a  condemnation  proceeding 
by  a  telegraph,  company  on  the  ground  that  the  poles  would  be  a 


Co.,  120  Ala.  21  (1898),  the  court 
holding  that  only  nominal  damages 
need  be  paid. 

Arkansas:  Telegraph  companies 
may  condemn  a  right  of  way  on  rail- 
roads. Digest  1894,  §§  2757-2759.  The 
agreement  in  the  condemnation  pa- 
pers of  a  telephone  company  in  con- 
demning a  right  of  way  on  a  rail- 
road, that  it  will  move  its  line  if  at 
any  time  it  interferes  with  the  rail- 
road, is  binding.  St.  Louis,  etc.  R.  R. 
V.  Southwestern,  etc.  Co.,  121  Fed. 
Rep.  276  (1903). 

California:  A  right  of  way  over 
private  lands  may  be  condemned  by 
telegraph  companies.  Code  of  Civil 
Procedure  (§§1238-1240),  including 
property  already  appropriated  to  a 
less  necessary  public  use.  (§  1240). 

Colorado:  Telegraph  companies 
may  condemn  a  right  of  way  "along 
any  railroad."  Annotated  Stat.,  Vol. 
1,  p.  G74,  §  591.  See  Union  Pacific  R. 
R.  V.  Colorado,  etc.  Co.,  30  Colo.  133 
(1902). 

Florida:  Telegraph  companies  may 
condemn  a  right  of  way  on  railroads. 
Gen.  Stat.  1906,  §  2821.  Private  land 
cannot  be  so  condemned. 

Georgia:  A  telegraph  company  may 
condemn  a  right  of  way  on  railroads. 
Code,  Vol.  II,  §2345;  Laws  1898,  p. 
54,  and  Laws  1905,  p.  81.  It 
is  held  that  a  statute  may  author- 
ize a  foreign  telegraph  company  to 
condemn  a  right  of  way  on  a  rail- 
road, but  the  statute  is  void  if  it 
does  not  provide  for  the  damages  be- 
ing assessed  by  a  jury,  and  provide 
for  compulsory  payment.  The  rail- 
road company  may  enjoin  the  con- 
struction. Southwestern  R.  R.  v. 
Southern,  etc.  Tel.  Co.,  46  Ga.  43 
(1872).  After  condemnation  proceed- 
ings by  a  telegraph  company  to  ob- 
tain a  right  of  way  on  a  railroad 
right  of  way  are  completed,  the  tele- 
graph company  may  proceed  to  erect 
its  lines,   even   though   the  railroad 


company  takes  an  appeal.  Savannah, 
etc.  Ry.  V.  Postal,  etc.  Co.,  115  Ga. 
554  (1902).  See  also  Savannah,  etc. 
Ry.  V.  Postal,  etc.  Co.,  112  Ga.  941 
(1901) ;  Savannah,  etc.  Ry.  v.  Postal, 
etc.  Co.,  113  Ga.  916  (1901);  Georgia 
R.  R.,  etc.  V.  Atlantic,  etc.  Co.,  152 
Fed.  Rep.  991  (1907) ;  Atlantic,  etc.  R. 
R.  V.  Postal,  etc.  Co.,  120  Ga.  268 
(1904). 

Idaho:  A  telegraph  comi>any  may 
condemn  a  right  of  way  on  private 
lands,  including  lands  not  already  de- 
voted to  a  more  necessary  public  use. 
Rev.  Stat,  §  5210-5213,  Amended 
Laws  1903,  p.  203.  This  statute  was 
applied  as  authorizing  a  telegraph 
company  to  condemn  a  right  of  way 
on  a  railroad  right  of  way  in  Oregon, 
etc.  R.  R.  r.  Postal  Tel.,  etc.  Co.,  Ill 
Fed.  Rep.  842  (1901).  See  also  Postal 
Tel.,  etc.  Co.  v.  Oregon,  etc.  R.  R., 
104  Fed.  Rep.  6'23  (1900). 

Illinois :  Telegraph  companies  may 
condemn  a  right  of  way  on  railroads. 
Rev.  Stat.,  ch.  134,  p.  1839.  See  St. 
Louis,  etc.  R.  R.  v.  Postal  Tel.  C.  Co., 
173  111.  508  (1898).  A  right  of  way 
of  a  street  railway  cannot  be  con- 
demned by  another  street  railway. 
Suburban  R.  R.  i\  Metropolitan,  etc. 
R.  R.,  193  111.  217  (1901),  the  court 
reviewing  the  cases  authorizing  the 
condemnation  of  such  property  as  was 
not  used  for  quasi-public  purposes. 
Cf.  pp.  3357-8,  supra. 

Indiana:  The  statutes  do  not  ex- 
pressly authorize  a  telegraph  com- 
pany to  condemn  a  right  of  way  on  a, 
railroad  (Rev.  Laws  1901,  Vol.  2,  ch. 
4S,  §5501),  but  the  courts  hold  that 
the  general  condemnation  law  and 
the  Post  Road  Act  of  congress  are 
suflBcient  to  authorize  such  a  condem- 
nation. Postal,  etc.  Co.  v.  Chicago, 
etc.  Co..  30  Ind.  App.  654  (1903). 

Iowa:  A  right  of  way  over  private 
lands  may  be  condemned  by  telegraph 
companies.  (3ode  of  Iowa  1897,  §  2168- 
2160. 
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menace  to  the  trains  and  tracks  of  the  railroad  company,  where,  ac- 
cording to  the  papers  in  the  condemnation  proceeding,  the  poles, 


Kansas:  Telegraph  companies  may 
condemn,  for  their  right  of  way, 
"lands,"  even  though  owned  by  an- 
other corporation.  Kan.  Gen.  Stat. 
1S05,  §1409,  and  §92. 

Kentucky :  Telegraph  companies 
may  condemn  a  right  of  way  on  rail- 
roads. Ky.  Stat.  1903,  ch.  125a, 
§46790.  See  Postal,  etc.  Tel.  Co.  v. 
Mobile,  etc.  R.  R.,  54  S.  W.  Rep.  727 
(Ky.  1900). 

Louisiana:  Telegraph  companies 
may  condemn  a  right  of  way  on  rail- 
roads. Rev.  Laws,  Vol.  I,  §  696.  A 
statute  authorizing  the  construction 
of  telegraph  lines  along  and  parallel 
to  railroads  enables  the  telegraph 
company  to  condemn  a  right  of  way 
on  a  railroad  right  of  way.  The 
court  said  that  the  Post  Road  Act 
authorized  the  telegraph  company  to 
go  upon  the  railroad  right  of  way,  but 
that  the  compulsory  process  of  so  do- 
ing must  be  in  the  state  statute. 
Postal,  etc.  Co.  v.  Morgan's,  etc.  R.  R., 
49  La.  Ann.  58  (1897).  In  a  condem- 
nation proceeding  by  a  foreign  tele- 
phone company  against  a  railroad, 
the  telephone  company  must  prove 
that  it  was  legally  organized,  and  it 
is  a  good  defense  that  it  was  not  le- 
gally organized.  Cumberland,  etc.  Co. 
V.  St.  Louis,  etc.  Ry.,  117  La.  199 
(1906).  See  also  Postal,  etc.  Co.  v. 
Louisiana,  etc.  R.  R.,  49  La.  Ann. 
1270  (1897). 

Maine:  Telegraph  companies  may 
condemn  a  right  of  way  on  a  railroad 
and  the  award  of  damages  is  made 
by  the  railroad  commissioners.  Rev. 
St.  1903,  p.  559,  §  24. 

Maryland:  Telegraph  companies 
are  authorized  to  construct  their  lines 
on  the  highways  "and  may  acquire 
by  condemnation  any  easements  or  in- 
terest in  the  land  which  may  be 
necessary  to  give  effect  to  the  pur- 
poses for  which  such  corporation  is 
formed."  General  Laws  of  Maryland 
1903,  Vol.  I,  p.  486,  §  367. 


Michigan:  Telegraph  companies 
may  construct  their  lines  on  a  rail- 
road right  of  way,  the  consent  of  the 
railroad  company  having  first  been 
obtained.  Comp.  Laws,  1897,  Vol.  II, 
§  6660. 

Minnesota:  Telegraph  companies 
may  condemn  a  right  of  way  on  rail- 
roads. Laws  1901,  ch.  360,  pp.  579, 
580.  See  Northwestern,  etc.  Co.  v. 
Chicago,  etc.  Ry.,  76  Minn.  334  (1899). 

Mississippi:  Telegraph  companies 
may  c'ondemn  a  right  of  way  on  rail- 
roads. Laws  189Y,  ch.  13,  pp.  12,  13. 
See  Louisville,  etc.  Ry.  v.  Postal  Tel. 
Co.,  68  Miss.  806  (1891);  Postal  Tel. 
C.  Co.  v.  Alabama,  etc.  Ry.,  68  Miss. 
314  (1890);  Mobile,  etc.  R.  R.  v.  Pos- 
tal, etc.  Co.,  76  Miss.  731  (1899);  Ala- 
bama, etc.  Ry.  V.  Cumberland,  etc. 
Co.,  88  Miss.  438  (1906).  A  statute 
authorizing  telephone  companies  to 
condemn  a  right  of  way  "along"  a 
railroad  right  of  way,  authorizes  con- 
demnation by  a  foreign  telephone 
company  along  the  right  of  way  of  a 
railroad.  Cumberland  Tel.  &  Tel.  Co. 
V.  Yazoo,  etc.  R.  R.,  44  S.  Rep.  166 
(Miss.  1907).  Private  land  cannot  be 
so  condemned  in  Mississippi. 

Missouri:  Telegraph  companies  may 
condemn  land  owned  by  a  corpora- 
tion. Annotated  Stat.  1906,  §§  1252, 
1272.  See  American,  etc.  Co.  v.  St. 
Louis,  etc.  Ry.,  202  Mo.  656  (1907). 

Montana:  A  telegraph  company 
may  condemn  a  right  of  way  on 
private  lands,  including  lands  not  al- 
ready devoted  to  a  more  necessary 
public  use.  Montana  Code  of  Civil 
Procedure  1895,  §§  2211-2213.  This 
statute  was  applied  as  authorizing  a 
telegraph  company  to  condemn  a 
right  of  way  on  a  railroad  right  of 
way  in  Postal  Tel.,  etc.  Co.  v.  Oregon, 
etc.  R.  R.,  114  Fed.  Rep.  787  (1902). 

Nevada:  A  telegraph  company  may 
condemn  a  right  of  way  on  property 
already  appropriated  to  a  public  use, 
provided    the    telegraph    is    a    more 
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even  if  they  fell  over,  would  not  reach  the  nearest  cross-ties,  and  there 
is  already  another  telegraph  line  on  the  railroad  right  of  way  which 


necessary  public  use  than  that  to 
which  the  property  has  been  already 
appropriated.    Laws  1907,  p.  281. 

New  YorTc:  A  right  of  way  over 
private  lands  may  be  condemned  by 
telegraph  companies.  Transportation 
Corporations  Law,  §  102.  This  statute 
was  construed  as  not  authorizing  con- 
demnation by  a  telegraph  company  of 
a  right  of  way  on  a  railroad.  New 
York  City,  etc.  R.  R.  v.  Central  Union 
Tel.  Co.,  21  Hun.  261   (1880). 

North  Carolina:  Telegraph  com- 
panies may  condemn  a  right  of  way 
"along"  a  railroad.  Code,  Vol.  I, 
1883,  p.  769,  §§  2007,  2009.  See  Postal 
Tel.  C.  Co.  V.  Southern  Ry.,  90  Fed. 
Rep.  30  (1898) ;  Southern  Ry.  v.  Pos- 
tal Tel.,  etc.  Co.,  93  Fed.  Rep.  393 
(1899). 

North  Dakota:  The  statute  is  the 
same  as  the  statute  in  Montana  re- 
ferred to  above.  North  Dakota  Code, 
1899,  §§  5956,  5958.  This  statute  was 
amended  in  1901,  ch.  75,  p.  86,  so  as 
to  expressly  allow  condemnation  of 
property  appropriated  to  public  use 
where  the  new  use  is  "a  more  neces- 
sary public  use."  See  St  Paul,  etc. 
Ry.  V.  Western  Union  Tel.  Co.,  118 
Fed.  Rep.  497  (1902). 

Ohio:  Telegraph  companies  may 
condemn  a  right  of  way  on  railroads. 
Annotated  Stat,  Vol.  II,  §§  3456, 
3459.  A  telegraph  company  cannot 
condemn  a  right  of  way  on  a  railroad 
right  of  way,  unless  the  right  of  way 
of  the  railroad  be  not  thereby  ma- 
terially interfered  with  for  the  prac- 
tical use  thereof  by  the  railroad  com- 
pany. Cleveland,  etc.  Ry.  v.  Ohio,  etc. 
Co.,  68  Ohio  St  306  (1903),  holding 
also  that  where  the  statute  author- 
izes a  telephone  or  telegraph  com- 
pany to  condemn  a  railroad  right  of 
way  the  railroad  cannot  defend  on 
the  ground  that  it  is  unnecessary. 
Under  the  statutes  of  Ohio  a  tele- 
graph company  organized  under  the 
laws  of  New  York  and  not  licensed  to 


do  business  in  Ohio,  has  no  power  to 
condemn  a  right  of  way  on  a  rail- 
road. Postal,  etc.  Co.  v.  Cleveland, 
etc.  Co.,-94  Fed.  Rep.  234  (1899). 

Oregon:  A  right  of  way  over  private 
land  may  be  condemned  by  telegraph 
companies.  Bellinger  &  Cottons  (Jom- 
pilation,  §5074,  5075;  Laws  1907,  p. 
389;  Laws  1903,  p.  11.  This  statute 
was  construed  in  Pacific  Postal  Tel., 
etc.  Co.  V.  Oregon  &  Cal.  R.  R.,  163 
Fed.  Rep.  967  (1908),  as  authorizing 
condemnation  for  a  telegraph  line  on  a 
railroad  right  of  way. 

South  Carolina:  Telegraph  com- 
panies may  condemn  a  right  of  way 
on  railroads.  Code  1902,  Vol.  I,  pp. 
846,  847,  §§  2211,  2213.  See  South 
Carolina,  etc.  R.  R.  v.  American,  etc. 
Co.,  65  S.  C,  459  (1903). 

South  Dakota:  Real  property  may 
be  condemned.  Rev.  Code  1903,  §  563 
(9). 

Tennessee:  Telegraph  companies 
may  condemn  a  right  of  way  on  rail- 
roads. Code  1896,  p.  487,  §  1830.  See 
Mobile  &  O.  R.  R.  v.  Postal  Tel.  C. 
Co.,  101  Tenn.  62  (1898) 

Texas:  Telegraph  comimnies  may 
condemn  a  right  of  way  on  railroads. 
Civil  Stat.,  Vol.  I,  pp.  315,  317,  ch.  7, 
Articles  698,  699.  See  Ft  Worth,  etc. 
Ry.  V.  Southwestern,  etc.  Tel.  Co.,  96 
Tex.  160  (1903);  Gulf,  C.  etc.  Ry.  v. 
Southwestern  T.  &  T.  Co.,  18  Tex. 
Civ.  App.  500  (1898);  Houston,  etc. 
R.  R.  V.  Postal  Tel.  etc.  Co.,  18  Tex. 
Civ.  App.  502  (1898);  San  Antonio, 
etc.  Ry.  V.  Southwestern  Tel.  etc.  Co., 

56  S.  W.  Rep.  201  (Tex.  1900) ;  Texas, 
etc.  R.  R.  V.  Southwestern^  etc.  Co., 

57  S.  W.  Rep.  312  (Tex.  1900). 
Utah:  A  right  of  way  over  private 

lands  may  be  condemned  by  tele- 
graph companies,  including  property 
already  appropriated  to  a  less  neces- 
sary public  use.  Comp.  Laws  1907, 
§§  3588-3591.  This  statute  was  held 
sufficient  to  sustain  condemnation  for 
a  telegraph  right  of  way  on  a  rail- 
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does  not  interfere  Tvitli  the  railroad  itself.^  A  statute  authorizing 
telegraph  companies  to  construct  its  lines  on  the  roads  and  highways, 
but  not  providing  for  compensation,  gives  a  right  of  way  over  such 
roads  as  belong  to  the  state,  but  does  not  give  the  right  to  condemn 
a  right  of  way  on  a  railroad,  such  railroad  not  being  a  "highway"  in 
that  sense.^  Where  the  statutes  of  the  state  merely  authorize  tele- 
graph companies  to  condemn  generally  without  giving  expressly  and 
distinctly  the  right  to  condemn  railroad  property  for  such  tel^raph 
right  of  way,  a  more  difficult  question  arises.  The  law  seems  to  be 
settled,  however,  that  even  though  the  statutes  of  a  state  do  not 
expressly  authorize  a  telegraph  company  to  condemn  a  right  of  way 
on  a  railroad  right  of  way,  yet  where  the  statutes  authorize  a  tele- 
graph company  to  condemn  land,  or  to  exercise  the  right  of  eminent 
domain,  this  is  sufficient  to  sustain  condemnation  for  a  telegraph 
right  of  way  on  a  railroad  right  of  way,  it  being  shown  that  the  rail- 
road operations  are  not  interfered  with  thereby.^     Such  also  is  the 


road  right  of  way.  Postal  Tel.,  etc. 
Co.  u.  Oregon,  etc.  R.  K.,  23  Utah  474 
(1901). 

Vermont:  "Sec.  4234.  A  domestic 
telegraph,  telet)hone  or  electric  light 
company  may  erect  and  maintain  its 
line  along  the  sides  of  railroad  tracks 
within  the  limits  of  lands  owned  or 
held  by  a  railroad  corporation  on  pay- 
ing to  it  reasonable  compensation 
therefor.  If  they  cannot  agree  upon 
such  compensation  it  shall  be  deter- 
mined by  commissioners  residing  in 
the  vicinity  of  the  railroad,  who  shall 
be  appointed  and  ascertain  such  com- 
pensation agreeably  to  the  provisions 
of  law  in  case  of  land  taken  for  rail- 
roads." Statutes  1894,  §§  4234,  4235. 
Private  land  cannot  be  so  conderoned. 

Virginia:  Telegraph  companies  may 
condemn  a  right  of  way  "along  and 
parallel  to"  railroads.  Virginia  Code, 
Vol.  I,  pp.  693-696,  §  1294ft.  A  statute 
authorizing  a  telegraph  company  to 
construct  its  telegraph  lines  "Along 
and  parallel  to"  any  railroad  author- 
izes it  to  construct  its  line  on  the 
railroad  right  of  way.  Postal,  etc. 
Co.  V.  Parmville,  etc.  R.  R.,  96  Va. 
661  (1899). 

Washington:  The  statutes  require 
railroads  to  allow  a  telegraph  com- 


pany to  construct  its  line  on  and 
along  the  right  of  way  of  the  railroad, 
and  for  failure  or  refusal  so  to  do 
the  railroad  company  is  liable  for 
damages  from  fl,000  to  $5,000  for 
each  offense,  and  flOO  a  day.  Bal- 
linger's  Annotated  Codes  and  Stat- 
utes, Vol.  I,  p.  1145,  §§4357,  4373. 

West  Virginia:  Telegraph  com- 
panies may  condemn  a  right  of  way 
on  railroads.  Code  1899,  Laws  1901, 
ch.  82,  p.  169. 

Wyoming:  A  right  of  way  over 
private  lands  may  be  condemned  by 
telegraph  companies  "except  railroad 
rights  of  way."    Laws  1901,  p.  30,  §  2. 

1  Georgia  R.  R.,  etc.  v.  Atlantic,  etc. 
Co.,  152  Fed.  Rep.  991  (1907). 

2  Western  Union,  etc.  Co.  r.  Penn- 
sylvania R.  R.,  123  Fed.  Rep.  33 
(1903);  aff'd,  195  U.  S.  540.  In  New 
York  it  is  held  that  a  statute  giving 
a  right  to  construct  telegraph  lines 
on  "public  roads"  does  not  give  the 
right  to  construct  over  a  railroad 
right  of  way.  New  York,  etc.  R.  R. 
V.  Central,  etc.  T.  Co.,  21  Hun,  261 
(1880). 

3  Postal  Tel.,  etc.  Co.  v.  Chicago,  etc. 
Ry.,  30  Ind.  App.  654  (1903);  Pacific 
Postal  Tel.,  etc.  Co.  v.  Oregon  &  Cal. 
R.  R.,  Fed.  Rep.  (1908);  15  Cycle,  of 
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rule  if  the  statute  authorizes  the  condenmatiou  of  land,  including 
land  already  appropriated  for  some  public  use,  where  the  telegraph 
use  is  a  "more  necessary  public  use."^  The  Post  Road  Act  of  con- 
gress of  1866  does  not  confer  the  right  of  eminent  domain  or  the 
right  to  enter  upon  private  property  •without  the  consent  of  the  owner. 
Hence  a  telegraph  company  cannot  under  that  act  alone  condemn  a 
right  of  way  on  a  railroad.^ 

The  federal  courts  have  jurisdiction  of  a  condemnation  case  where 
the  petition  alleges  that  over  two  thousand  dollars  is  involved,  and 


Law  and  Procedure,  p.  625;  Oregon, 
etc.  R.  R.  V.  Postal. Tel.,  etc.  Co.,  Ill 
Fed.  Rep.  842  (1901),  where  the  cir- 
cuit court  of  appeals  said  (p.  846)  "by 
section  5210,  telegraph  companies  are 
given  the  authority  to  exercise  the 
right  of  eminent  domain.  This  pro- 
vision, standing  alone,  unaffected  by 
other  statutory  enactments,  would 
confer  upon  a  telegraph  company  the 
authority  to  condemn  a  right  of  way 
along,  and  upon  the  right  of  way  of  a 
railway  company,  provided  that  it  did 
not  in  any  way  interfere  with  the 
use  to  which  the  right  of  way  was 
already  dedicated."  See  also  §  906, 
supra.  Contra  New  York  City,  etc.  Ry. 
IX  Central  Union  Tel.  Co.,  21  Hun. 
261  (1880).  Under  the  Texas  stat- 
ute authorizing  telegraph  companies 
to  condemn  a  right  of  way  over  the 
lands  of  other  corporations,  they  may 
condemn  a  right  of  way  on  a  railroad 
right  of  way.  Ft.  Worth,  etc.  Ry.  v. 
Southwestern,  etc.  Tel.  Co.,  96  Tex. 
160  (1903).  It  was  held  in  the  case 
Northwestern,  etc.  Co.  v.  Chicago,  etc. 
Ry.,  76  Minn.  334  (1899),  that  a  tele- 
graph company  might  have  the  right 
to  condemn  the  right  of  way  on  a 
railroad  right  of  way  where  there  was 
a  reasonable  and  practical  necessity 
for  using  such  route,  even  though  the 
statute  did  not  expressly  authorize 
a  telegraph  company  to  condemn  a 
right  of  way  on  a  railroad  right  of 
way,  but  the  court  held  that  in  that 
case  the  evidence  did  not  prove  such 
reasonable  and  practical  necessity.  A 
water-power  and  irrigation  company 
may  condemn  for  its  reservoir  land 


on  which  there  is  a  railroad  right  of 
way,  such  right  of  way  never  having 
been  used  by  the  railroad,  it  being  un- 
necessary to  the  railroad.  Denver, 
etc.  Co.  V.  Denver,  etc.  R.  R.,  30  Colo. 
204    (1902). 

1  Oregon,  etc.  R.  R.  v.  Postal  Tel., 
etc.  Co.,  Ill  Fed.  Rep.  842  (1901) 
where  it  was  held  that  such  a  special 
provision  is  merely  declaratory  of  the 
preceding  general  rule;  Postal  Tel., 
etc.  Co.  V.  Oregon,  etc.  R.  Ri,  104  Fed. 
Rep.  623  (1900);  Postal  Tel.,  etc.  Co. 
V.  Oregon,  etc.  R.  R.,  114  Fed.  Rep. 
787  (1902);  Postal  Tel.,  etc.  Co.  v. 
Oregon,  etc.  R.  R.,  23  Utah  474 
(1901). 

2  Western  Union,  etc.  (Jo.  v.  Penn- 
sylvania R.  R.,  195  U.  S.  540  (1904), 
aff'g  123  Fed.  Rep.  33;  Postal,  etc 
Co.  V.  Cleveland,  etc.  Co.,  94  Fed.  Rep. 
234  (1899);  Northwestern,  etc!.  Co.  v. 
Chicago,  etc.  Ry.,  76  Minn.  334  (1899). 
Postal  Tel.,  etc.  Co.  v.  Southern  Ry., 
89  Fed.  Rep.  190  (1898).  Pensacola 
Tel.  Co.  V.  Western  Union  Tel.  Co., 
96  U.  S.  1  (1877) ;  Western  Union  Tel. 
Co.  V.  American  Union  Tel.  Co.,  9 
Biss.  72  (1879) ;  s.  c,  29  Fed.  Cas.  790. 
The  Post  Road  Act  is  found  in  §§  5263- 
5269  of  the  Rev.  Stat,  of  U.  S.,  and 
see  23  U.  S.  Stat,  at  Large,  ch.  9,  p.  3, 
being  the  act  of  congress  of  March 
1,  1884,  making  post  routes  of  "all 
public  roads  and  highways  while  kept 
up  and  maintained  as  such."  See 
also  pp.  3357,  3358,  supra.  Cf. 
Atlantic,  etc.  Tel.  Co.  v.  Chicago, 
etc.  R.  R,  2  Fed.  Cas.  176  (1874); 
s.  c,  6  Blss.  158.  The  circuit  court 
of  the  United  States,  in  passing  upon 
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the  necessary  diverse  citizenship  is  also  alleged.^  A  condemnation 
proceeding  may  be  removed  to  the  United  States  court  if  the  neces- 
sary diverse  citizenship  exists  and  the  amount  involved  is  over  two 
thousand  dollars.^  The  fact  that  a  'New  York  telegraph  corporation, 
a  parent  company,  owns  practically  all  the  stock  of  an  Idaho  corpo- 
ration, does  not  prevent  the  latter  exercising  its  power  of  eminent 
domain  in  Idaho.* 

Where  a  telegraph  company  has  a  right,  under  the  statutes  of 
the  state,  to  condemn  a  right  of  way  on  the  right  of  way  of  a  rail- 
road, the  damages  to  be  paid  to  the  railroad  company  are  nominal, 
inasmuch  as  the  railroad  owns  only  a  right  of  way,  and  such  right 
of  way  is  not  damaged  or  interfered  with  by  the  telegraph  com- 
pany.'* 
chapter  772  of  the  acts  of  congress    stock  of  a  Utah  telegraph  company 


of  1888  (see  25  U.  S.  Stat,  at  Large, 
p.  382),  said:  "That  act,  in  effect, 
in  connection  with  earlier  statutes, 
made  the  right  of  way  of  every  rail- 
road a  post  road,  and  provided  that 
any  telegraph  company,  on  comply- 
ing with  the  provisions  of  the  act, 
should  be  entitled  to  construct  and 
operate  a  line  of  telegraph  upon  all 
post  roads.  The  right  thus  created 
is  for  the  benefit  of  the  telegraph 
company."  United  States  v.  North- 
ern Pacific  R.  R.,  120  Fed.  Rep.  546 
(1903),  rev'd  in  134  Fed.  Rep.  715,  on 
the  ground  that  the  court  had  no 
jurisdiction  over  the  defendant  in 
that  district. 

1  Postal,  etc.  Co.  v.  Cleveland,  etc. 
Co.,  94  Fed.  Rep.  234   (1899). 

2  Madisonville,  etc.  Co.  v.  Saint  Ber- 
nard, etc.  Co.,  196  U.  S.  239  (1905). 
A  condemnation  proceeding  may  he 
removed  to  the  federal  court  if  the 
necessary  diverse  citizenship  and 
value  are  involved.  Georgia  R.  R. 
etc.  V.  Atlantic,  etc.  Co.,  152  Fed.  Rep. 
991  (1907). 

3  Oregon,  etc.  R.  R.  v.  Postal,  etc. 
Co.  of  Idaho,  111  Fed.  Rep.  842 
(1901);  Alabama,  etc.  Ry.  v.  Cumber- 
land, etc.  Co.,  88  Miss.  438  (1906); 
Postal,  etc.  Co.  v.  Oregon,  etc.  R.  R., 
114  Fed.  Hep.  787  (1902);  Union  Pa- 
cific R.  R.  V.  Colorado,  etc.  Co.,  30 
Colo.  133  (1902).  The  fact  that  a  New 
York  telegraph  comj)any  owns  all  the 


does  not  prevent  the  latter  exercising 
the  power  of  eminent  domain  under 
the  Utah  statutes.  Moreover,  the  de 
jure  existence  of  a  corporation  which 
is  a  de  facto  corporation  will  not  be 
inquired  into  in  condemnation  pro- 
ceedings, unless  fraud  in  its  organiza- 
tion is  involved.  Postal  Tel.  etc.  Co.  v. 
Oregon,  etc.  R.  R.,  23  Utah,  474 
(1901).  A  railroad  may  condemn  a 
right  of  way  for  a  branch  track  to 
lime-kilns,  even  though  all  its  stock 
is  owned  by  a  lime-kiln  company.  Ul- 
mer  v.  Lime,  etc.  Co.,  98  Me.  579 
(1904).    See  also  §  905,  supra. 

4  St.  Louis,  etc.  R.  R.  v.  Postal  Tel. 
C.  Co.,  173  111.  508  (1898);  Mobile  & 
O.  R.  R.  V.  Postal  Tel.  C.  Co.,  101 
Tenn.  62  (1898);  Mobile,  etc.  R.  R. 
V.  Postal,  etc.  Co.,  120  Ala.  21  (1898); 
Atlantic,  etc.  R.  R.  v.  Postal,  etc.  Co., 
120  Ga.  268  (1904);  Postal,  etc.  Co.  v. 
Oregon,  etc.  Co.,  104  Fed.  Rep.  623 
(1900);  and  114  Fed.  Rep.  787 
(1902) ;  Postal  Tel.  etc.  Co.  r.  Oregon, 
etc.  R.  R.,  23  Utah,  474  (1901).  In 
New  Orleans,  etc.  R.  R.  f.  Southern, 
etc.  Tel.  Co.,  53  Ala.  211  (1875),  the 
damages  given  to  the  railroad  were 
nothing,  the  jury  finding  that  no  in- 
jury would  be  done  to  the  railroad  by 
the  construction  of  the  telegraph  line. 
An  award  of  $2,500  for  a  right  of 
way  over  one  hundred  and  eight  milea 
of  railroad  right  of  way  was  sus- 
tained in  Louisville,  etc.  Ry.  v.  Pos- 
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Where  a  telegraph  line  has  been  constructed  on  a  railroad  right 
of  way,  by  consent  of  the  railroad  company,  after  the  latter  had 


tal  Tel.  Co.,  68  Miss.  80.6  (1891),  the 
court  holding  also  that,  where  the 
railroad  company  does  not  answer  a 
letter  seeking  to  buy  the  right  of  way, 
this  is  sufficient  evidence  that  the 
parties  cannot  agree  as  to  the  same. 
In  Postal  Tel.  C.  Co.  v.  Alabama,  etc. 
Ry.,  68  Miss.  314  (1890),  an  award  of 
|40  per  mile  for  erecting  a  telegraph 
on  a  railroad  right  of  way  was  sus- 
tained. The  compensation  to  be  paid 
by  a  city  to  a  railroad  company  for 
.opening  a  new  street  across  the  rail- 
road tracks  is  based  on  the  actual  ex- 
pense caused  to  the  railroad  company, 
and  not  upon  the  value  of  the  prop-' 
erty  so  taken.  Chicago,  etc.  R.  R.  v. 
Chicago,  166  U.  S.  226  (1897).  In 
this  case  the  verdict  and  judgment 
was  one  dollar.  In  Postal,  etc.  Co.  v. 
Louisiana,  etc.  R.  R.,  49  La.  Ann. 
1270  (1897),  the  court  held  that  the 
compensation  to  be  paid  to  a  railroad 
company  by  a  telegraph  company  for 
tlje  erection  of  a  telegraph  line  on 
the  railroad  right  of  way  was  the 
value  of  the  use  of  the  property  and 
not  the  value  of  the  fee.  The  court 
held  that  $8.50  a  mile  was  too  small, 
and  that  it  should  be  increased  to 
$20  a  mile.  The  measure  of  com- 
pensation is  the  decrease  in  the  value 
of  the  use  of  the  right  of  way  for 
railroad  purposes.  Cleveland,  etc.  Co. 
V.  Ohio,  etc.  Co.,  68  Ohio  St.  306 
(1903). 

Under  the  Missouri  statute  a  tele- 
phone company  may  condemn  a  right 
of  way  on  a  railroad  right  of  way. 
American,  etc.  Co.  v.  St.  Louis,  etc. 
Ry.,  202  Mo.  656  (1907).  The  court 
in  this  case  upheld  the  sufficiency  of 
the  petition,  but  reversed  the  decision 
below  on  the  ground  that  substantial 
damages  might  be  proved  by  the  rail- 
road, thus  making  the  award  more 
than  nominal,  where  the  railroad  had 
been  constructed  through  a  low  coun- 
try and  was  wet  in  places  and  the 
timber    had    been    cleared    away    at 


great  expense,  and  it  was  possible  for 
the  company  to  rent  a  telephone  right 
of  way  at  a  substantial  price. 

A  telegraph  company  may  condemn 
a  right  of  way  on  a  railroad  where 
the  right  of  way  so  condemned  does 
not  interfere  with  the  railroad  right 
of  way.  $500  damages  for  two 
hundred  miles  of  such  right  of  way  is 
adequate  compensation.  Oregon,  etc. 
R.  R.  V.  Postal,  etc.  Co.  of  Idaho,  111 
Fed.  Rep.  842  (1901).  An  award  of 
$310  for  a  right  of  way  for  a  tele- 
graph company  over  the  right  of  way 
of  a  railroad  three  hundred  and  ten 
miles  in  length  was  sustained  in  Mo- 
bile, etc.  R.  R.  V.  Postal,  etc.  Co., 
76  Miss.  731  (1899).  In  the  case  of 
Gulf,  etc.  Ry.  v.  Southwestern  Tel. 
etc.  Co.,  52  S.  W.  Rep.  86  (Tex.  1899), 
the  court  held  that  in  condemnation 
proceedings  by  a  telegraph  company 
for  a  right  of  way  on  a  railroad  right 
of  way  the  measure  of  damages  was 
the  extent  to  which  the  use  of  the 
land  by  the  railroad  had  been  im- 
paired, and  not  the  advantage  accru- 
ing to  the  telegraph  company,  and 
the  court  upheld  the  verdict  for  $4 
per  mile.  The  same  court,  in  the 
case  of  Southwestern  Tel.  etc.  Co.  v. 
Gulf,  etc.  Ry.,  52  S.  W.  Rep.  106  (Tex. 
1899),  held  that  it  was  immaterial 
what  the  right  of  way  was  worth  to 
the  railroad  company,  or  what  it  cost 
to  clear  it,  or  that  the  railroad  com- 
pany intended  to  make  other  im- 
provements, and  the  court  lield  the 
damages  were  measured  by  the  inter- 
ference of  the  poles  with  the  use  of 
the  right  of  way.  And  in  the  case 
of  Texas,  etc.  R.  R.  v.  Postal,  etc.  Co., 
52  S.  W.  Rep.  108  (Tex.  1899),  the 
same  court  sustained  a  judgment  for 
$83.90  for  a  telegraph  right  of  way  on 
sixteen  and  three-fourths  miles  of 
railroad  right  of  way.  A  statute  au- 
thorizing condemnation  by  telegraph 
companies  is  applicable  to  telephone 
companies,  and  where  the  oondemna- 
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mortgaged  its  property,  a  foreclosure  of  the  mortgage  takes  away 
the  right  of  the  telegraph  company  to  remain  on  such  right  of  way.^ 
So  also  where  the  right  of  the  telegraph  was  merely  for  a  term  of 
years,  and  such  term  has  expired.     In  both  of  these  cases,  however, 


tion  Is  for  a  right  of  way  on  a  rail- 
road right  of  way  the  measure   of 
damage  Is  the  extent  to  which  the 
use  of  the  land  by  the  railroad  has 
been  Impaired.    San  Antonio,  etc.  Ry. 
V.  Southwestern  Tel.  €tc.  Co.,  56  S. 
W.  Rep.  201   (Tex.  1900).    The  dam- 
age is  the  decreased  value  to  the  rail- 
road of  its  right  of  way,  and  not  the 
value  of  the  right  of  way  to  a  tele- 
phone company,  and  no  damage  is  al- 
lowed for  future  Interference  by  the 
tefephone  company  with  the  railroad 
fence  in  constructing  its  line.    Texas, 
etc.  R.  R.  V.  Southwestern,  etc.  Co., 
57  S.  W.  Rep.  312   (Tex.  1900).     In 
condemnation  proceedings  in  the  fed- 
eral court  an  appeal  does  not  lie  froni 
the  order  appointing   commissioners 
to  appraise  the  damages  due  to  the 
construction  of  a  telegraph  line  on  a 
railroad,  such  order  not  being  final. 
Southern  Ry.  v.  Postal  Tel.  etc.  Co., 
93  Fed.  Rep.  393  (1899).    The  meas- 
ure of  compensation  for  a  railroad 
right  of  way  taken  by  a  city  for  a 
street  is  the  decrease  in  value  for 
railroad  use  caused  by  its  use  as  a 
street    Chicago,  B.  &  Q.  R.  R.  v.  Chi- 
cafio,  186  U.  S.  226   (1897),  aff'g  149 
111.  457;   Chicago,  etc.  R.  R.  v.  Pon- 
tiac,    169    111.    155    (1897);    Illinois 
Cent.  R.  R.  v.  Chicago,  169   111.  329 
(1897).    In  New  York,  by  statute,  a 
city  laying  out  a  street  across  a  rail- 
road track  need  not  pay  any  damages 
to  the  railroad  company.    People,  etc. 
17.  N.  Y.  C.  &  H.  R.  R.  R.,  156  N.  Y. 
570  (1898).    So  also  at  common  law. 
Morris,  etc.  R,  R.  v.  City  of  Orange, 
63  N.  J.  L.  252  (1899). 

1  The  Post  Road  Act  of  congress 
does  not  enable  a  telegraph  company, 
which  has  constructed  its  line  on  a 
railroad  right  of  way  by  consent  of 
the  railroad,  to  continue  to  maintain 
and  operate  its  line  after  a  prior 
mortgage  upon  the  railroad  has  been 


foreclosed.     Western  Union  Tel.  Co. 
V.  Ann  Arbor  R.  R.,  90  Fed.  Rep.  379 
(1898).    Even  though  in  a  suit  by  a 
telegraph  company  to  enjoin  a  pur- 
chaser of  a  railroad  at  a  foreclosure 
sale   from    interfering   with   a   tele- 
graph line  on  the  railroad  right  of 
way,  the  telegraph  company  alleges 
that  it  has  accepted  the  Post  Road 
Act  of  congress  of  1866,  and  that  it 
bad  a  right  to  maintain  its  telegraph 
line  on  the  railroad  right  of  way  un- 
der the  statutes  of  the  United  States, 
yet  this  is  not  an  allegation  that  the 
suit   arises    under   the   laws    of   the 
United  States  sufficient  to  enable  the 
defendant  to  remove  the  case  to  the 
federal  court  on  that  ground.    West- 
ern Union  Tel.  Co.  v.  Ann  Arbor  R. 
R.,    178   U.    S.    239    (1900).     A   fore- 
closure of  a  mortgage  of  a  land  grant 
railroad  does  not  eliminate  conditions 
on  which  congress  originally  granted 
rights  and  property  to  the  railroad  so 
foreclosed.     Union   Pacific  R.   R.   v. 
Mason    City   R.   R.,    199    U.    S.    160 
(1905).      The   written   receipt    of   a 
property  owner  for  money  received 
for  erecting  a  telephone  line  on  the 
highway,  in  front  of  his  premises,  cre- 
ates   a    perpetual    easement    for    as 
many  wires  as  the  company  cares  to 
put  on  the  line,  and  a  right  given 
thereby  to  trim  trees  justifies  trim- 
ming necessary  to  protect  the  wires. 
A  purchaser  of  the  property  is  bound 
to  take  notice  of  the  telephone  com- 
pany's   rights,    even   though   the   re- 
ceipt was  not  recorded,  the  telephone 
line  itself,  however,  being  in   exist- 
ence upon  the  highway  at  the  time 
the   property    was   sold.      Barber   v. 
Hudson  River  Tel.  Co.,  105  N.  Y.  App. 
Div.  154   (1905).  The  purchaser  of  a 
railroad  at  foreclosure  sale  is  not  en- 
titled to  such  a  telegraph  line.    See 
§  941,  infra. 
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the  telegraph  company  may  proceed  to  condemn,  if  the  statutes  pro- 
vide for  condemnation,  and  in  that  case  the  court  may  allow  the 
company  to  remain  in  possession  pending  the  proceedings,  or  may 
in  a  litigation,  instituted  by  the  railroad  company  to  oust  the  tele- 
graph company,  proceed  to  assess  the  damages.*  But  where  a  rail- 
road will  need  the  use  of  its  entire  right  of  way,  a  telegraph  com- 
pany cannot  condemn  a  right  of  way  thereon,  especially  where  the 
statutes  do  not  expressly  authorize  such  condemnation,  and  even 
though  a  telegraph  line  is  already  constructed  on  such  railroad  right 
of  way,  yet  if  the  contract  right  to  maintain  it  there  has  expired, 
the  telegraph  company  cannot  condemn  nor  have  an  injunction 
against  the  removal  of  such  telegraph  line.^  A  contract  between  a 
telegraph  company  and  a  railroad  company,  by  which  they  join  in 
defraying  the  expense  of  the  construction  of  a  telegraph  line  on  a 
railroad  right  of  way,  to  be  operated  for  their  joint  benefit,  cannot 
be  revoked  by  either  party,  even  though  there  is  no  definite  time  fixed 
in  the  contract  itself  for  its  duration,  where  from  the  terms  of  the 
contract  it  appears  that  it  was  intended  to  be  permanent  and  per- 
petual. A  court  of  equity  has  power  at  the  instance  of  the  tele- 
graph company  to  enjoin  the  railroad  company  from  terminating  the 
contract  and  removing  the  poles.  But  the  rule  may  be  different  as 
to  requiring  the  railroad  company  to  specifically  perform,  by  con- 
tinuing to  make  contributions  of  money  and  property  and  to  exercise 
judgment  and  skill  in  performing  its  part  of  such  contract,  and  such 
contract  may  be  terminable  by  reason  of  changed  conditions  impos- 
ing hardship  upon  the  railroad  by  reason  of  its  continuance.* 

1  Where  a  railroad  company  on.  the  with  by  such  telegraph  line.    St.  Paul, 

termination    of  its  contract  with   a  etc.  Ry.  v.  Western,  etc.  Co.,  118  Fed. 

telegraph   company  claims   the   tele-  Rep.  497  (1902),  holding  also  that  a 

graph  line  as  a  part  of  the  real  estate  grant   by   a   railroad   company   to   a 

and   institutes  a  suit  to  enjoin  the  telegraph  company  of  a  right  of  way 

telegraph  company  from   interfering  "for  the  uses  and  purposes"  of  the 

with  it,  the  telegraph  company  may  contract  is  not  an  absolute  grant,  but 

by  cross-bill  claim  the  right  to  con-  terminates  with  the  contract,  and  a 

tinue  its  line  on  the  railroad  right  of  provision .  that  the  grant  should  ap- 

way  by  reason  of  the  Post  Road  Act  Ply  to  future  extensions  of  the  rail- 

of  congress  of  1866,  and  the  court  has  road  gives  the  telegraph  company  a 

power  to  appoint  commissioners  to  mere  equitable  right  to  such  right  of 

assess  the  compensation  to  be  paid  way  on  extensions, 

to  the  railroad  company  for  the  right  *  Western  Union  Tel.  Co.  r.  Penn- 

of  way;   and  especially  can  this  be  sylvania  R.  R.,  195  U.  S.  540  (1904), 

done  where  the  statutes  of  the  state  aff'g  123  Fed.  Rep.  33  and  120  Fed. 

authorize  telegraph  companies  to  ex-  Rep.  362. 

ercise  the  right  of  eminent  domain,  3  Western   Union,   etc.   v.   Pennsyl- 

and  it  Is  apparent  that  the  operation  vania  Co.,  129  Fed.  Rep.  849  (1904); 

of  the  railroad  will  not  be  interfered  rev'g  125  Fed.  Rep.  67.    The  mutual 
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A  telegraph  line  on  a  railroad  right  of  way  is  not  necessarily  real 
estate  in  the  sense  that  upon  the  termination  of  the  contract  under 
which  it  was  consla-ucted  the  line  shall  belong  to  the  railroad  com- 
pany as  a  fixture  on  the  real  estate.  The  evident  intent  that  such 
should  not  be  the  result  will  govern.  After  the  termination  of  the 
contract  the  telegraph  company  has  a  right  to  remove  its  line.^     A 


covenants  contained  in  a  contract  be- 
tween a  railroad  company  and  a  tele- 
graph company,  by  which,  they  join  in 
defraying  the  expense  of  a  line  of  tel- 
egraph on  a  railroad  right  of  way,  to 
be  operated  for  railroad  and  general 
commercial  telegraph  purposes,  are  a 
sufficient  consideration  under  the  stat- 
ute of  frauds  for  sustaining  the  con- 
tract, where  there  has  been  part 
performance  of  such  consideration. 
Western  Union,  etc.  Co.  v.  Pennsyl- 
vania Co.,  129  Fed.  Rep.  849  (1904). 
A  contract  between  a  telegraph  com- 
pany and  a  railroad  consolidating 
various  previous  contracts  does  not 
necessarily  displace  the  previous  con- 
tracts, but  the  same  may  continue 
after  the  expiration  of  the  new 
contract.  Western  Union,  etc.  Co.  v. 
Pittsburg,  etc.  Ry.,  137  Fed.  Rep.  435 
(1905).  Where  telephone  wires  are 
strung  on  poles  owned  by  a  railroad 
company  on  an  agreement  which  does 
not  run  for  any  specified  time,  the 
telephone  company's  right  is  a  rev- 
ocable  license    only,    and    the ,  wires 


1  St.  Paul,  etc.  Ry.  v.  Western,  etc. 
Co.,  118  Fed.  Rep.  497  (1902).  Upon 
the  foreclosure  of  a  mortgage  on  a 
railroad  the  right  of  a  telegraph 
company  to  continue  its  telegraph 
line  upon  the  railroad  right  of  way 
ceases.  Western  Union  Tel.  Co.  v. 
Ann  Arbor  R.  R.,  90  Fed.  Rep.  379 
(1898).  In  this  case,  under  a  con- 
tract by  which  the  railroad  company 
had  furnished  the  material  and  the 
telegraph  company  the  instruments, 
the  court  in  the  foreclosure  proceed- 
ings allowed  the  telegraph  company 
to  remove  such  instruments.  Where 
by  contract  a  telegraph  company  con- 
structed its  line  on  a  railroad  right 
of  way,  and  agreed  that  its  rights 
therein  should  not  be  assignable,  and 
that  if  it  was  dissolved  or  suspended 
operations  the  railroad  might  take 
charge,  it  was  held  that  the  railroad 
took  title  upon  a  new  company  suc- 
ceeding to  the  rights  and  property  of 
the  old  company.  Latrobe  v.  Western 
Tel.  Co.,  74  Md.  232  (1891).  In  New 
York,  etc.  Ry.  v.  Western  Union  Tel. 


may  be  removed  at  any  time  by  the    Co.,  36  Hun,  205  (1885),  it  was  held 


railroad  company,  but  no  unnecessary 
injury  to  them  should  be  done  in  re- 
moving them.  Western  Union  Tel. 
Co.  V.  Carver,  74  S.  W.  Rep.  55  (Tex. 
1903).  A  traflac  contract  between  two 
connecting  telephone  lines  which  does 
not  specify  the  term  of  its  duration 
will  expire  on  the  expiration  of  the 
charter  of  either  of  the  companies. 
Campbellsville  Tel.  Co.  v.  Lebanon, 
etc.  Tel.  Co.,  118  Ky.  277  (1900),  hold- 
ing also  that  the  contract  would  con- 
tinue so  long  as  the  two  companies 
and  their  successors  maintained  an 
exchange  at  the  point  where  connec- 
tion was  made  or  at  the  cities  from 
which  extensions  were  made. 


that  a  railroad  mortgage  covered  a 
telegraph  line  built  by  the  railroad 
and  also  a  wire  placed  thereon  by  a 
telegraph  company  under  a  contract 
by  which  the  railroad  had  a  right  to 
buy  such  wire.  A  telephone  company 
is  liable  for  cutting  and  carrying  away 
without  notice  electric  power  wires 
strung  on  the  telephone  fixtures  on 
house  toi)s.  Electric  Power  Co.  v. 
Metropolitan  Tel.  &  Tel.  Co.,  75  Hun, 
68  (1894) ;  afl'd,  148  N.  Y.  746  (1896). 
Even  though  a  railroad  acquires  its 
right  of  way  from  the  mortgagor  and 
the  mortgage  is  afterwards  foreclosed,, 
yet  the  purchaser  at  such  foreclosure 
sale  does  not  acquire  title  to  the  rails, 


3587 


§  934.J 


TELEGRAPH    COMPANIES. 


[CH.  LVL 


somewjiat  similar  question  is  involved  where  a  contract  between  a 
railroad  and  a  telegraph  company  is  declared  void  on  account  of  its 
containing  an  illegal  exclusive  provision.  Difficulty  then  arises  in 
determining  whether  the  railroad  or  the  tel^raph  company  owns 
the  poles  and  wires  that  have  been  erected  under  the  contract^ 


ties,  fish  plates,  etc.,  constituting  a 
railroad.  Skinner  v.  Ft  Wayne,  etc. 
R.  R.,  99  Fed.  Rep.  465  (1900).  A 
mortgage  of  an  electric  company  cov- 
ering after-acquired  property  covers 
poles  and  wires  erected  on  railroad 
property,  as  against  a  claim  of  the 
railroad  company  hased  on  an  agree- 
ment of  the  mortgagor.  Monmouth, 
etc.  Co.  V.  Central  R.  R.  etc.,  54  Atl. 
Rep.  140  (N.  J.  1903).  See  §905, 
supra. 

A  railroad  employee  who  cuts  a 
telephone  wire  which  crosses  the  rail- 
road thirty-five  feet  above  the  tracks 
and  five  foet  above  the  telegraph  wires 
may  be  prosecuted  criminally,  even 
though  the  railroad  had  not  con- 
sented to  the  erection  of  the  telephone 
wire  and  the  right  had  not  been  con- 
demned, there  being  no  telephone 
poles  on  the  railroad  property.  Mc- 
Gowan  v.  State,  40  S.  Rep.  142  (Ala. 
1906).  The  court  said  that  even  if 
the  telephone  wire  violated  the  prop- 
erty rights  of  the  railroad  company, 
"this  would  not  authorize  the  defend- 
ant, under  the  instructions  of  the 
railroad  company,  to  take  the  law 
into  his  own  hands,  in  plain  violation 
of  the  statute.  The  statute  is  clear 
and  unambiguous  in  its  language,  and 
makes  it  an  offense  for  any  one  to  wil- 
fully cut  a  telephone  line.  It  mafees 
no  exception,  and  certainly  the  facts 
In  the  case  before  us  do  not  create 
one,  but  leave  the  defendant  undoubt- 
edly within  its  provisions." 

1  Where  a  telegraph  company  fur- 
nishes the  materials  and  a  railroad 
company  the  labor  to  build  a  tele- 
graph line,  they  thereby  become  joint 
owners  of  the  line  unless  the  contract 
provides  otherwise;  but  where  the 
telegraph  Company  furnishes  both  la- 


bor and   material   and   the   railroad 
company  merely  transports  the  ma- 
terial and  labor  free  of  charge,  the 
telegraph   line   belongs   to   the  tele- 
graph company,  subject  to  a  reasona- 
ble payment  to  the  railroad  for  such 
transportation.     St.  Paul,  etc.  Ry.  v. 
Western,  etc.  Co.,  118  Fed.  Rep.  497 
(1902).    In  Western  Union  Tel.  Co.  v. 
Burlington,  etc.  Ry.,  11  Fed.  Rep.  1 
(1882),   the  court  said:     "The  rail- 
way company  furnished  the  poles  and 
all  the  labor,  except  a  foreman,  to 
construct  the  line ;  the  telegraph  com- 
pany furnished  a  foreman  to  superin- 
tend the  work,  and  also  furnished  the 
wire  and  insulators.     This  certainly 
constituted  the  two  companies  joint 
owners    of    the   property."     In   this 
case,    however,   the   court  held  that 
only  the  exclusive  feature  of  the  con- 
tract was  invalid.    In  Western  Union 
Tel.  Co.  V.  Union  Pac.  Ry.,  3  Fed.  Rep. 
1   (1880),  the  court  held  that  an  in- 
valid free-pass  provision  invalidated 
the   whole   contract.     The  court  re- 
fused to  enjoin  the  railroad  company 
from  cutting  the  wires,  etc.,  and  said 
it  would  leave  the  parties  where  it 
found  them,  the  whole  contract  being 
void.    See  also  Central,  etc.  R.  R.  v. 
Western  U.  T.  Co.,  3  Fed.  Rep.  417 
(1880).      In    the   case,    however,   of 
Western  U.  T.  Co.  v.  Union  Pac.  Ry., 
3   Fed.  Rep.  721    (1880),  an  injunc- 
tion was  granted.   Where  the  railroad 
attempts  to  seize  the  telegraph  line 
on  the  ground  that  the  contract  is 
void;  the  courts  will  enjoin  siich  seiz- 
ure and  will  decree  a  full  and  fair 
accounting   as   to   the  property  and 
rights.    Western  Union  Tel.  Co.  r.  St. 
Joseph,  etc.  R.  R.,  3  Fed.  Rep.  430 
(1880);   Western  U.  T  Co.  v.  Union 
Pac.  Ry.,  3  Fed.  Rep.  423  (1880).    To 
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A  court  may  order  its  receiver  of  a  railroad  to  pay  a  sum  to  a 
telegraph  company,  where  the  telegraph  company  otherwise  will 
withdraw  the  services.^ 

Exclusive  contracts  granted  by  railroads  to  particular  telegraph 
companies  have  come  before  the  courts  in  various  phases.  It  is  legal 
for  a  railroad  to  authorize  a  telegraph  company  to  erect  its  lines  on 
the  railroad  right  of  way,  and  to  give  to  such  telegraph  company  the 
exclusive  right  to  those  telegraph  lines  so  erected.^  But  a  contract 
is  contrary  to  public  policy  and  to  the  Post  Eoad  Act  of  congress  of 
1866,  and  is  illegal  and  void,  which  provides  that  no  other  telegraph 
company  shall  build  a  telegraph  line  on  such  railroad  right  of  way.* 


same  effect,  Atlantic  &  P.  Tel.  Co.  v. 
Union  Pac.  Ry.,  1  Fed  Rep  745 
(1880);  Western  Union  Tel.  Co.  ■;;. 
Kansas  Pac.  R.  R.,  4  Fed.  Rep.  284 
(1880).  In  United  States  v.  Union 
Pac.  Ry.,  160  U.  S.  1  (1895),  the  court 
held  (p.  53)  that  the  whole  contract 
was  void.  The  case  of  Western  Union 
Tel.  Co.  V.  Western  &  Atl.  R.  R.,  91 
U.  S.  283  (1875),  holds  that  an  agree- 
ment between  a  telegraph  company 
and  the  state  of  Georgia,  sole  owner 
of  a  railroad,  which  provides  that  the 
company  shall  put  up  and  set  apart 
on  its  poles  along  said  railroad  a  tele- 
graph wire  for  the  exclusive  use  of 
the  railroad;  equip  it  with  as  many 
instruments,  batteries,  and  other 
necessary  fixtures  as  may  he  required 
for  use  In  the  railroad  stations;  run 
the  wire  into  all  the  ofiices  along  the 
line  of  road,  and  put  the  same  in 
complete  working  order;  fixes  the 
terms  upon  which  officers  of  the  road 
may  transmit  and  receive  messages 
through  the  connecting  lines  of  the 
company;  recognizes  the  right  of  way 
of  the  company  along  the  line  of 
road;  regulates  the  use  of  the  wire, 
and  the  compensation  for  it,  and 
binds  the  state  to  pay  the  cost  of 
constructing  the  wire,  and  equipping 
the  same  at  railroad  stations  not  al- 
ready supplied  with  Instruments,  bat- 
teries, and  other  necessary  fixtures — 
does  not  constitute  a  sale  of  such 
wire,  batteries,  and  other  instruments 
to  the  state,  but  is  merely  a  contract 
for  her  exclusive  use  thereof. 


Where  a  municipality  takes  over 
a  street  railway  under  an  original 
agreement  by  which  the  price  is  to  be 
settled  by  arbitration,  nothing  being 
said  as  to  the  basis  of  the  price,  the 
railway  is  to  be  valued  as  capable  of 
earning  a  profit,  but  not  as  an  income- 
earning  concern.  Mayor,  etc.  v.  Dud- 
ley, etc.  Co.,  97  L.  T.  Rep.  556  (1907). 
On  this  point  see  §  931,  supra. 

1  Newgass  v.  Atlantic,  etc.  Ry.,  72 
Fed.  Rep.  712   (1894). 

2  Western  Union  Tel.  Co.  v.  Chi- 
cago, etc.  R.  R.,  86  111.  246   (1877). 

3  United  States  v.  Union  Pac.  Ry., 
160  U.  S.  1  (1895);  Western  Union 
Tel.  Co.  V.  B.  &  O.  Tel.  Co.,  23  Fed. 
Rep.  12  (1885) ;  Western  Union  Tel. 
Co.  V.  B.  &  O.  Tel.  Co.,  22  Fed.  Rep. 
133  (1884);  Baltimore  &  0.  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  24  Fed. 
Rep.  319  (1884);  Pacific  P.  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  50  Fed.  Rep. 
493  (1892);  Western  Union  Tel.  Co. 
V.  B.  &  O.  Tel.  Co.,  19  Fed.  Rep.  660 
(1884);  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co,  65  Ga.  160 
(1880).  See  U.  S.  R.  S.,  §3964,  and 
ch.  772,  Acts  of  Congress,  1887-89.  An 
exclusive  right  granted  by  a  railroad 
to  a  telegraph  company  is  void. 
Georgia  R.  R.  etc.  v.  Atlantic,  etc.  Co., 
152  Fed.  Rep.  991  (1907).  Where  the 
railroad  acquiesces  in  a  new  tele- 
graph company  erecting  its  lines  on 
the  railroad  right  of  way,  the  old 
rival  telegraph  company,  claiming  an 
exclusive  contract,  cannot  enjoin  such 
construction  except  to  prevent  inter- 
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If,  however,  the  illegal  provision  is  not  so  interwoven  with  the  entire 

Northern  Pac.  R.  R.,  134  Fed.  Rep. 
715   (1905). 

An  exclusive  grant  to  a  water- 
works company  by  a  municipality  ia 
not  valid  where  it  was  not  expressly 
authorized  by  the  legislature,  and 
where  such  provision  is  in  considers^ 
tion  for  certain  things  to  be  done  by 
the  company,  the  whole  municipal 
grant  falls.  Town  of  Kirkwood  v. 
Meramec,  etc.  Co.,  94  Mo.  App.  637 
(1902).  Even  though  a  contract  be- 
tween a  water  company  and  a  city 
for  the  supply  of  water  contains  an 
illegal  provision  giving  the  water 
company  exclusive  rights,  yet,  if  the 
Illegal  provision  is  separable  from 
the  rest  of  the  contract,  the  court  will 
uphold  the  contract  and  reject  the  il- 
legal provision.  Kimball  v.  City  of 
Cedar  Rapids,  100  Fed.  Rep.  802 
(1900).  A  perpetual  lease  which  en- 
ables one  railroad  to  run  over  the 
tracks  of  another  is  enforceable,  al- 
though the  lease  contains  a  provision 
that  its  operation  shall  cease  during 
any  period  of  time  within  which  the 
lessee  extends  its  road  into  certain 
coal  territory  or  receives  coal  from 
other  railroads  running  through  that 
territory.  This  last  provision  is  con- 
trary to  public  policy,  and  is  void, 
but  being  a  condition  subsequent  does 
not  affect  the  validity  of  the  lease  it- 
self. Metropolitan,  etc.  Co.  v.  Colum- 
bus, etc.  Ry.,  95  Fed.  Rep.  18  (1899). 
See  also  note  1,  p.  3588,  and  note  3, 
p.  3518,  supra. 

A  statute  prohibiting  the  organiza- 
tion of  a  competing  telegraph  or  tele- 
phone company  without  the  consent 
of  an  existing  company  does  not  pre- 
vent the  construction  of  a  competing 
line  by  an  individual.  Haines  v. 
Crosby,  94  Me.  212   (1900). 

An  exclusive  right  given  by  a  pri- 
vate property  owner  to  a  gas  com- 
pany to  construct  lines  across  his 
premises,  being  void,  neither  he  nor 
the  grantee  is  entitled  to  damages 
therefor  in  condemnation  proceedings 


ference  with  its  operation  and  use  of 
Its  own  lines.  Western  Union  Tel. 
Co.  V.  American  Union  Tel.  Co.,  9 
Biss.   72    (1879);    s.  c,  29   Fed.  Cas. 

790.  A  state  may  authorize  other 
telegraph  companies  to  condemn  a 
right  of  way  on  a  railroad  right  of 
way,  notwithstanding  the  railroad 
has  contracted  with  a  particular  tele- 
graph company  to  give  the  latter  an 
exclusive  right  to  use  the  railroad 
right  of  way.  New  Orleans,  etc.  R.  R. 
17.  Southern,  etc.  Tel.  Co.,  53  Ala.  211 
(1875).  An  exclusive  contract  with 
one  telegraph  company  is  void.  Union 
Trust  Co.  V.  Atchison,  etc.  R.  R.,  8 
N.  M.  327  (1895).  In  "Western  Union 
Tel.  Co.  V.  Atlantic  &  Pac.  Tel.  Co.,  7 
Biss.  367   (1877);   s.  c, -29  Fed.  Cas. 

791,  the  court  held  that  a  condemna- 
tion proceeding  in  a  state  court 
brought  by  a  telegraph  company  to 
obtain  a  right  of  way  over  a  railroad 
was  not  legal  where  a  receiver  ap- 
pointed by  the  federal  court  was  in 
possession  of  the  property.  The  court 
held  also  that  an  exclusive  contract 
with  the  Western  Union  was  not  nec- 
essarily illegal,  and  that  the  Western 
Union  might  apply  for  an  injunction 
against  the  condemnation.  The  court 
also  held  that  a  reorganized  company 
ratifies  a  telegraph  contract  by  acting 
under  it.  In  Canada  such  an  exclu- 
sive contract  has  been  upheld.  Cana- 
dian Pac.  Ry.  V.  Western  Union  Tel. 
Co.,  17  S.  C.  of  Can.  151  (1889).  An 
Indian  nation  has  no  power  to  grant 
a  monopoly  to  a  telephone  company 
within  its  territory.  Muskogee,  etc. 
Co.  V.  Hall,  118  Fed.  Rep.  382  (1902). 
The  United  States  court  in  Minnesota 
cannot  take  jurisdiction  of  a  suit  in- 
stituted by  the  United  States  govern- 
ment against  a  New  York  corporation 
and  other  parties,  where  the  New 
York  corporation  objects  to  the  juris- 
diction, the  case  being  one  where  a 
contract  between  a  railroad  company 
and  a  telegraph  company  was  at- 
tacked as   illegal.     United   States  v. 
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contract  as  to  be  practically  inseparable,  then  the  main  contract  will 
be  upheld  and  the  exclusive  feature  declared  void.^ 

Moreover,  even  if  the  whole  contract  is  void,  the  court  may  gramt 
time  during  which  either  company  may  make  other  arrangements.^ 
Even  though  a  railroad  company  has  allowed  one  telephone  company 
to  place  its  instruments  in  the  railroad  depots  for  the  transaction 
of  business,  yet  a  competing  telephone  company  is  not  entitled  to  a 
mandamus  compelling  the  railroad  to  allow  it  also  to  install  its  in- 
struments in  such  depots.^  But  maTidamus  lies  at  the  instance  of  a 
telegraph  company  to  compel  a  railroad  company  to  distribute  tele- 
graph material  along  the  railroad  right  of  way  where  such  railroad 
company  does  the  same  for  another  telegraph  company,  and  a  con- 
tract between  such  latter  company  and  the  railroad  company  by 
which  the  railroad  company  agrees  not  to  render  this  service  to  any 
competing  telegraph  company  is  illegal  and  void.* 

Several  of  the  western  railroads  have  charters  from  congress  or 
have  received  land  grants  from  congress.  The  acts  of  congress  in 
sudi  cases  have  usually  provided  for  free  right  of  way  to  all  tele- 
graph companies.     Hence  any  contract  by  such  railroad  giving  a 


by  another  company  to  cross  such 
land.  Calor,  etc.  Co.  v.  Pranzell,  106 
S.  W.  Bep.  328  (Ky.  1908). 

1  The  fact  that  a  contract  between 
a  telegraph  company  and  a  railroad 
contains  an  illegal  provision  in  vio- 
lation of  an  act  of  congress  does  not 
necessarily  invalidate  the  whole  con- 
tract. Western  Union,  etc.  Co.  v. 
Pittsburg,  etc.  Ry.,  137  Fed.  Rep.  435 
(1905).  A  contract  between  a  tele- 
graph company  and  a  railroad  com- 
pany is  not  entirely  void,  even  though 
it  contains  an  illegal  provision  that 
the  railroad  company  should  not  per- 
mit any  other  telegraph  company  to 
build  or  operate  a  line  of  telegraph, 
along  its  road,  where  such  provision 
was  not  the  main  consideration  of  the 
contract.  Western  Union,  etc.  Co.  v. 
Pennsylvania  Co.,  129  Fed.  Rep.  849 
(1904).  A  grant  to  a  telegraph  com- 
pany of  an  exclusive  right  of  way 
along  a  railroad  is  void  as  to  the  ex- 
clusive part.  Pacific  Postal  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  50  Fed. 
Rep.  493   (1892). 

2  Even  though  an  electric  power 
company  in  Its  contract  to  furnish 


power  to  a  street  railway  agrees  not 
to  furnish  power  to  any  competing 
street  railway,  and  the  contract  is 
void,  yet  it  will  be  compelled  to  con- 
tinue to  furnish  power  until  the 
street  railway  can  make  other  pro- 
visions. Seattle,  etc.  Co.  v.  Snoqual- 
mie,  etc.  Co.,  40  Wash.  380  (1905). 

3  Idaho,  etc.  Co.  v.  Oregon,  etc.  R, 
R.,  8  Idaho,  175  (1901). 

4  Cumberland,  etc.  Tel.  Co.  v.  Mor- 
gan's, etc.  R.  R.,  51  La.  Ann.  29 
(1899).  Where  a  railroad  in  accord- 
ance with  its  contract  with  a  tele- 
graph company  distributes  the  poles, 
wires,  employees,  etc.,  of  the  latter 
along  its  line  of  road  and  between 
stations,  it  may  be  compelled  by  man- 
damus to  do  the  same  for  a  compet- 
ing telegraph  company,  even  though 
it  has  no  contract  with  the  latter. 
State  V.  Atlantic,  etc.  R.  R.,  51  Fla. 
543  (1906);  s.  c,  41  S.  Rep.  705.  The 
mandamus  which  was  denied  on  ac- 
count of  Its  being  in  favor  of  a  par- 
ticular company  was  reported  in 
State  V.  Atlantic,  etc.  Co.,  51  Fla.  578 
(1906). 
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monopoly  or  exclusive  privilege  to  one  telegraph  company  is  illegal 
and  void.^  If  such  a  railroad  is  in  the  hands  of  a  recover,  the  court 
will  order  the  receiver  to  allow  any  other  telegraph  company  to 
erect  its  lines  on  the  railroad  right  of  way.^  A  tel^raph  company 
which  has  accepted  the  Post  Eoad  Act  of  congress  may  condemn  a 
right  of  way  on  one  of  these  land-grant  railroads,  where  the  statute 
of  the  state  in  which  the  railroad  is  located  authorizes  condemnation 
by  a  telegraph  company  of  a  right  of  way  on  private  property,  even 
though  it  does  not  expressly  authorize  condemnation  of  a  telegraph 
right  of  way  on  a  railroad.^ 

A  telegraph  company  on  the  highway  and  having  the  right  to 
cross  railroad  tracks  may  be  compelled  to  take  up  its  wires  from 
under  the  railroad  tracks  and  to  place  them  overhead,  if  the  railroad 
finds  that  the  undergroomd  method  interferes  with  repairs  and  the 
reconstruction  of  its  tracks.*  A  telephone  company  having  a  right 
under  the  statutes  of  a  state  to  construct  its  lines  on  any  of  the 
highways  in  the  state  may  enjoin  a  turnpike  company  from  inter- 
fering with  the  construction  of  a  telephone  line  on  such  turnpike,  it 


1  United  States  v.  Union  Pac.  Ry., 
160  U.  S.  1  (1895),  aff'g  50  Fed.  Rep. 
28,  and  rev'g  59  Fed.  Rep.  813.  Al- 
though the  acts  of  congress  require 
all  subsidized  railroad  companies  to 
consttuct  and  maintain  telegraph 
lines  on  their  roads  and  to  operate 
the  same,  giving  equal  facilities  to 
all,  yet  such  a  subsidized  road  may 
make  a  contract  with  a  particular  tel- 
egraph company,  whereby  the  latter 
constructs  a  line  of  telegraph  on  the 
railroad  right  of  way,  giving  to  the 
railroad  company  the  exclusive  use 
of  one  wire  and  the  right  to  string 
other  wires  for  its  own  use,  and  re- 
quiring the  railroad  company  to  pay 
one-third  of  the  cost  of  constructing 
such  line,  and  to  transport  the  prop- 
erty and  employees  of  the  telegraph 
company  without  charge,  which  trans- 
portation without  charge  is  not  to  be 
extended  to  any  other  telegraph  com- 
pany. The  railroad  may  legally  re- 
quire the  senders  of  messages  to  des- 
ignate the  route  over  which  such  mes- 
sages are  to  be  forwarded  by  connect- 
ing lines,  and  may  charge  for  such 
routing,  even  though  the  result  is 
that  the  business  is  driven  away  from 


the  railroad  offices.  A  suit  by  the 
government  to  have  such  contract  an- 
nulled will  not  lie.  United  States  v. 
Northern  Pacific  R.  R.,  120  Fed.  Rep. 
546  (1903).  The  court  held  also  that 
chapter  772  of  the  acts  of  congress  of 
1888  (25  U.  S.  Stat,  at  Large,  p.  382) 
did  not  render  illegal  such  a  contract. 
This  case  was  reversed  in  134  Fed. 
Rep.  715,  on  the  ground  that  the  court 
had  no  jurisdiction  over  the  defend- 
ant in  that  district. 

2  Mercantile  Tel.  Co.  v.  Atlantic, 
etc.  R.  R.,  63  Fed.  Rep.  513  (1894); 
s.  c,  63  Fed.  Rep.  910.  A  telegraph 
company  may  intervene  in  a  railroad 
foreclosure  case  and  obtain  from  the 
court  the  right  to  construct  its  lines 
on  a  railroad  right  of  way,  where  the 
charter  of  the  railroad  provided  that 
all  telegraph  companies  should  be  al- 
lowed to  use  such  right  of  way.  Union 
Trust  Co.  V.  Atchison,  etc.  R.  R.,  8  N. 
M.  327  (1895). 

3  Pacific  Postal  Tel.  etc.  Co.  v.  Ore- 
gon &  Cal.  R.  R.,  163  Fed.  Rep.  967 
(1908). 

4  South  Eastern  Ry.  v.  European, 
«tc.  Tel.  Co.,  9  Exch.  363  (1854). 


3592 


CH.  LVI.]  TELEGRAPH   COMPANIES.  [§  935. 

beang  shown  that  the  poles  and  wires  as  constructed  will  not  interfere 
with  the  use  of  the  turnpike  as  a  highway.^ 

Under  the  principle  of  law  that  one  quasi-public  corporation  may 
condemn  land  held  by  another  quasi-public  corporation,  so  far  as 
such  land  is  not  necessary  for  the  duties  of  the  latter,  a  telegraph 
company  may  condemn  a  right  of  way  on  the  outer  line  of  a  turn- 
pike.^ 

A  telegraph  company  cannot  condemn  the  right  of  way  over  a 
bridge,  where  the  wire  would  interfere  with  the  working  of  the 
draiw.^  A  telegraph  company  that  has  not  accepted  the  Post  Eoad 
Act  cannot  condemn  the  right  to  cross  a  bridge  over  navigable 
waters,  under  the  act  of  congress  authorizing  such  a  bridge.*  In 
New  Jersey  it  is  held  that  a  telegraph  company  having  a  con- 
tract with  a  hotel  to  exclusively  do  business  on  the  premises  may 
enjoin  the  hotel  from  breaking  the  contract.^  But  in  !N^ew  York  it 
is  held  that  a  contract  by  which  a  hotel  gives  to  a  telephone  company 
the  exclusive  right  to  the  telephone  business  in  the  hotel  is  against 
public  policy  and  in  restraint  of  trade,  and  hence  the  hotel  may  allow 
another  company  to  install  its  system  in  the  hotel.^  ^ 

§  935.  A  state  or  municipal  corporation  may  regvlate,  but  cannot 
forbid,  the  ccmstruction  of  a  telegraph  line  on  highways.  —A  state  can- 
not, by  statute  or  any  other  way,  grant  a  monopoly  of  telegraphic 
business  in  the  state  to  one  company  and  exclude  all  other  com- 
panies. Telegraph  business  is  interstate  commerce,  and  a  statute 
excluding  telegraph  companies  is  unconstitutional  and  is  contrary 
to  the  Post  Koad  Act  of  congress.''     But  while  the  Post  Eoad  Act 

1  People's  Tel.  &  Tel.  Co.  v.  Berks  4  Chicago,  etc.  Bridge  Co.  v.  Pacific 
&  Dauphin  Turnpike  Co.,  199  Pa.  St.     M.  Tel.  Co.,  36  Kan.  113  (1887). 

411    (1901).     Where   a   considerable  sWestern  Union  Tel.  Co.  v.  Rogers, 

part  of  a  street  railway  on  a  turn-  42  N.  J.  Bq.  311  (1886). 

pike  has  been  completed  the  abutting  e  Central,  etc.  Co.  v.  Averill,  55  N. 

property  owners  will  not  be  granted  Y.  Misc.  Rep.  346   (1907). 

an  injunction  against  it.  Hinnershitz  7  Pensacola    Tel.    Co.    v.  i  Western 

V.  United  Traction  Co.,  199  Pa.  St.  3  Union   Tel.   Co.,   96  U.   S.   1    (1877) : 

(1901) ;  s.  c,  199  Pa.  St.  3.    Where  a  Western  U.  Tel.  Co.  v.  Atlantic  &  Pac. 

turnpike  carries  th«  fee,  an  electric-  Tel.  Co.,  5  Nev.  102  (1869).  The  Post 

light  company  has  no  right  to  cross  Road  Act  is  found  in  §§  5263-5269  of 

the  same  with  its  wires.     Finchley,  the  Rev.  Stat,  of  U.  S.     See  also  23 

etc.    Co.    V.    Finchley,    etc.    Council,  U.  S.  Stat,  at  Large,  ch.  9,  p.  3,  mak- 

[1902]  1  Ch.  866.    C/.  s.  c,  88   L.  T.  ing  post  routes  of  "all  public  roads 

Rep.  215  (1903).  and    highways   while   kept    up    and 

2  State  V.  American,  etc.  Co.,  43  N.  maintained  as  such."  See  also  West- 
J.  L.  381  (1881).  ern  U.  Tel.  Co.  v.  Massachusetts,  125 

3  Pacific  M.  Tel.  Co.  v.  Chicago,  etc.  U.  S.  530  (1888),  where  Mr.  Justice 
Bridge  Co.,  36  Kan.  118  (1887).  Miller  said:     "While  the  state  could 
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and  the  federal  constitution  prevent  a  state  from  excluding  tele- 
graph companies,  they  do  not  compel  a  state  to  allow  tel^raph 
companies  to  use  the  highways  without  paying  license  fees  to  the 
state  or  its  municipalities.-^ 

Nearly  every  state  has  statutes  authorizing  its  municipalities  to 
consent  to  and  regulate  the  construction  of  telegraph  lines  in  the 
streets  and  highways.^  Where  such  a  statute  exists,  the  power  of 
the  municipality  to  regulate  and  to  designate  the  location  of  poles 
does  not  give  it  power  to  refuse  location  and  cut  down  the  wires.* 
This  is  an  important  principle  of  law.  Municipalities  frequently 
transgress  the  limits  of  their  powers,  and  either  refuse  to  allow 
any  construction  at  all  or  impose  onerous  conditions,  which  are  not 
regulations,  but  are  exactions,  having  nothing  whatsoever  to  do  with 
regulations  as  to  the  safety  and  convenience  of  the  public.     In  such 


not  interfere  by  any  specific  statute  to 
prevent  a  corporation  from  placing 
its  lines  along  its  post  roads,  or  stop 
the  use  of  them  aft«r  they  were 
placed' there,  nevertheless  the  com- 
pany receiving  the  benefit  of  the  laws 
of  the  state  for  the  protection  of  its 
property  and  Its  rights  was  liable  to 
be  taxed  upon  its  real  or  personal 
property  as  any  other  person  would 
be."  Where  an  employee  of  a  tele- 
graph company  which  has  accepted 
the  Post  Road  Act  of  congress  is  ar- 
rested on  a  warrant  issued  by  a  jus- 
tice of  the  peace  for  obstructing  the 
highway  by  erecting  the  telegraph 
line  on  the  highway,  he  will  be  dis- 
charged by  the  circuit  court  of  the 
United  States  on  Jiateas  corpus.  Ex 
parte  Conway,  48  Fed.  Rep.  77 
(1891).  It  has  been  held  in  Califor- 
nia that  the  legislaiture  may  grant  to 
individuals  the  exclusive  right  to  a 
line  of  telegraph  between  two  cities, 
and  that  an  assignee  of  the  persons  to 
whom  the  grant  was  made  may  enjoin 
a  competing  concern.  California,  etc. 
Co.  V.  Alta,  etc.  Co.,  22  Cal.  398 
(1863).  A  statute  prohibiting  the  or- 
ganization of  a  competing  telegraph 
or  telephone  company  without  the 
consent  of  an  existing  company  does 
not  prevent  the  construction  of  a 
competing  line  by  an  individual. 
Haines  v.  Crosiby,  94  Me.  212   (1900). 

33 


1  St.  Louis  V.  Western  Union  Tel. 
Co.,  148  U.  S.  92,  101  (1893),  sustain- 
ing a  pole-license  fee. 

.  2  For  references  to  the  statutes  of 
the  various  states  relative  to  obtain- 
ing the  consent  of  municipalities  to 
the  construction  of  telegraph  lines  in 
highways,  see  Croswell  on  Electricity, 
pp.  109-114. 

3  American  Union  Tel.  Co.  v.  Har- 
rison, 31  N.  J.  Bq.  627  (1879).  In 
Suburban  Light,  etc.  Co.  v.  Boston, 
153  Mass.  200  (1891),  the  court  holds 
that  a  municipality,  under  a  statutory 
power  to  designate  the  streets,  so  far 
as  practicable,  for  poles  of  electric- 
light  companies,  might  refuse  alto- 
gether; but  the  court  pointed  out  that 
an  electric-light  plant  is  local  and  in 
this  respect  differs  from  a  telegraph 
line.  Municipal  authorities  have  no 
implied  power  to  obtain  an  injunction 
against  a  telephone  wire  crossing  a 
street  from  chimney  to  chimney,  un- 
less such  wire  is  dangerous  and  a 
liuisance.  Wandsworth  Board,  etc.  v. 
United  Telephone  Co.,  L.  R.  13  Q.  B. 
D.  904  (1884).  Where  the  statute 
leaves  the  location  of  the  poles  to  the 
local  authorities,  their  action  is  final 
so  far  as  the  right  to  remove  them, 
or  liability  to  indictment,  is  con- 
cerned. Commonwealth  r.  Boston,  97 
Mass.  555  (1867).  A  municipality 
cannot  enjoin  the  running  of  an  elec- 
94 
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cases  the  telegraph  company  is  not  obliged  to  submit,  but  may  apply 
for  a  mandamus  or  an  injunction.^ 

trie  wire  across  the  street  twenty-five  the  franchise  and  a  stockholder  of  the 

or  thirty  feet  from  the  ground,  where  former  obtains  a  new  franchise,  and 

there  is  no  ordinance  against  it  and  the  litigation  ceases  and  the  company 

it  does  not  interfere  with  the  use  of  reconstructs,  it  is  presumed  to  have 

the  street.     Mayor,   etc.   v.   Holland,  accepted  the  new  franchise.    Cumber- 

etc.  Co.,  a5  Atl.  Rep.  344  (N.  J.  1896).  land  Tel.  etc.  Co.,  143  Fed.  Rep.  238 

1  A  municipality  having  power  by  (1906).     Where   the  statutes   of  the 

statute   to   regulate  the  construction  state  prescribe  that  a  telegraph  com- 

of  telephone  lines  cannot  refuse  alto-  pany   shall   obtain  from  the  munici- 

gether  to  allow  such  construction,  but  pality  a  writing  specifying  the  height 

can   only   regulate   the  construction,  and  places  of  the  wires,  which  wrlt- 

Hence,  an  ordinance  that  construction  Ing  is  to  be  recorded  in  the  records 

shall  only  be  upon  consent  of  a  cer-  of   the   city,    such    a   statute    applies 

tain   board    Is    illegal.      Inhabitants,  to  wires  crossing  the  road.   Hence,  if 

etc.  c.  N.  Y.  etc.  Tel.  Co.,  57  N.  J.  an  employee  of  a  telegraph  company 

Eq.  123   (1898).  Under  the  New  Jer-  while   stringing   wires   without   such 

sey   statute,    where   a   through    tele-  previous  consent  of  the  municipality 

graph  and  telephone  line  is  being  con-  Is  injured  by  reason  of  the  wire  be- 

structed,  a  municipality  has  no  power  ing   struck   by  a  street  car,   he  has 

to  refuse  to  designate  its  location  on  no  recourse  against  the  street  railway 

the  streets,    and   mandamus    lies   to  company,  and  he  cannot  claim  that 

compel  such  designation.  N«w  York,  the  Post  Road  Act  of  congress  gave 

etc.  Tel.  Co.  v.  Mayor,  etc.  of  Bound  the  company  the  right  to  so  string 

Brook,  66  N.  J.  L.  168  (1901).    An  in-  the   wires   without   reference   to   the 

corporated  village  has  no  power  to  state  statute.    Banks  r.  Highland  St. 

compel  a  telephone  company  to  place  Ry.,  136  Mass.  485   (1884).    Where  a 

Its  wires  underground  where  there  is  statute  authorizes  cities  to  make  rea- 

no  statute  expressly  conferring  that  sonable  regulations  in  regard  to  the 

power  upon  the  village.     The  village  construction  of  telephone  lines,  and  a 

Is    entitled    merely    to    regulate    the  city  refuses  to  act,  a  telephone  com- 

erectlon,  in  other  words,  the  location  pany  may  by  a  mandamus  compel  a 

of   the  poles   and    the   streets   to   be  city  to  designate  the  places  for   the 

occupied.    Village  of  Carthage  v.  Cen-  erection  of  poles.    State  v.  Mayor,  etc., 

tral,  etc.  Co.,   185  N.  Y.   448    (1906).  34  Mont.   67   (1906).  Mandamus  will 

The  right  of  a  telephone  company  in  not  lie  to  compel  a  city  to  designate 

New  York  to  erect  its  poles  on  the  streets    on    which    a    telephone    line 

streets   comes   by   direct   grant   from  may  be  erected    where    the    sitatute 

the  state  and  not  from  tlfe  municipall-  gives    that    right,    inasmuch    as    the 

ties.      Gannett    v.    Independent    Tel.  only  duty  of  the  city  is  to  designate 

Co.,  55  N.  Y.  Misc.  Rep.  555  (1907).  A  In  what  part  of  the  street  the  poles 

statute  authorizing  cities  to  regulate  shall  be  placed.    State  r.  Mayor,  etc., 

and   control     or    prohibit   poles   and  33  Mont  345    (1905).     Where  a   city 

wires  upon  the  streets,  does  not  give  refuses  to  designate  the  location  of 

an  absolute  right  to  the  city,  but  is  poles    for   a   telephone   company,    as 

one  for  the  reasonable  exercise  of  its  , prescribed   by   statute,   and   requires 

police  powers.    City  of  Wichita  v.  Old  the  wires  to  be  laid  in  underground 

Colony  Trust  Co.,  132  Fed.  Rep.  641  conduits,    mandamus   lies   to    compel 

(1904).    Where  a  telephone  company  it  to   designate  the  location   of  the 

is  litigating  with  a  city  in  regard  to  poles,  and  a  general  statute  applica- 
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Where  a  statute  gives  a  telephone  company  the  right  to  construct 


ble  to  telephone  companies  to  that 
effect  applies  to  foreign  as  well  as 
domestic  telephone  companies.  State 
V.  Mayor,  etc.,  30  Mont.  338  (1904). 
A  corporation  organized  to  erect  and 
operate  a  telegraph  line  has  no  power 
to  erect  a  telephone  line,  even  if  it 
intended  Incidentally  to  do  a  tele- 
graph business.  Home  Tel.  Co.  v. 
Mayor,  etc.,  101  S.  W.  Rep.  770  (Tenn. 
1907).  An  ordinance  by  a  munici- 
pality to  a  telegraph  company  that 
has  accepted  the  Post  Road  Act  of 
congress  is  not  such  a  franchise  as 
may  be  taxed  by  a  city,  it  being 
merely  a  police  regulation.  Western 
Union,  etc.  Co.  v.  City  of  Visalia, 
149  Cal.  744  (1906).  Where  a  city 
by  its  charter  has  power  to  prevent 
the  erection  of  telephone  poles  and 
wires,  it  may  grant  permission  on 
condition  that  the  telephone  company 
pays  a  certain  percentage  of  its  gross 
receipts  to  the  city,  although  the  rule 
would  be  different  if  the  city  had 
merely  power  to  regulate  the  con- 
struction. City  of  Jamestown  v.  Home 
Telephone  Co.,  125  N.  Y.  App.  Div.  1 
(1908).  A  municipality  has  no  power 
to  impose  on  a  telephone  company 
any  conditions'  or  establish  any  regu- 
lations other  than  those  permitted  by 
the  legislature  where  the  grant  comes 
from  the  legislature.  Missouri,  etc. 
Co.  V.  City  of  Mitchell,  116  N.  W.  Rep. 
67  (S.  Dak.  1908).  A  ci,ty  may  attach 
reasonable  conditions,  which  protect 
the  interests  and  well-being  of  the 
city,  but  cannot  attach  conditions  that 
damages  to  adjacent  property  shall  be 
arbitrated  by  city  assessors,  and 
that  the  road  shall  be  constructed 
within  a  given  time.  Such  condi- 
tions are  not  reasonable  or  lawful, 
inasmuch  as  they  relate  to  matters 
over  which  the  legislature  has  sole 
control.  Re  Kings  County  Blev.  R. 
R.,  105  N.  y.  97  (1887).  Notwith- 
standing the  Post  Road  Act  of 
congress  of  1866,  and  the  amendments 
thereto,  a  telegraph  company  that 
has  accepted    its    provisions  cannot 


construct  its  telegraph  lines  in  the 
streets  of  a  city  without  complying 
with  the  reasonable  regulations  of 
the  city,  and  such  act  of  congress 
does  not  enable  a  telegraph  company 
to  construct  a  district  telegraph  sys- 
tem in  a  city  to  collect  messages  and 
to  carry  on  a  messenger,  watchman, 
fire,  burglar,  and  police  signal  busi- 
ness. City  of  Toledo  v.  Western,  etc. 
Co.,  107  Fed.  Rep.  10  (1901).  A  mu- 
nicipality may  pass  regulations  in  re- 
gard to  telegraph  wires  and  poles. 
An  ordinance  prohibiting  the  stretch- 
ing of  electric-light  wires  upon  or 
over  buildings  is  legal.  Electric  Imp. 
Co.  V.  San  Francisco,  45  Fed.  Rep.  593 
(1891).  A  telephone  company  in 
New  York  has  no  power  to  use  the 
streets  of  a  city  for  its  poles  in  viola- 
tion of  an  ordinance  of  the  city. 
Utica  V.  Utica  Telephone  Co.,  24  N. 
Y.  App.  Div.  36il  (1897).  Even  though 
an  elevator  and  warehouse  company 
accepts  a  state  license  which  requires 
it  to  obey  all  regulations  prescribed 
by  the  state,  nevertheless  it  may  re- 
fuse to  obey  regulations  that  are 
illegal.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452  (1901).  Where  a  telephone 
company  has  a  grant  from  a  city  al- 
lowing the  company  to  construct  its 
wires  and  poles  in  the  street,  the  city 
cannot  afterwards  prevent  such  con- 
struction by  refusing  to  make  regu- 
lations as  to  the  same  and  by  passing 
an  ordinance  prohibiting  the  erection 
of  poles  without  the  consent  of  the 
city.  The  court  will  give  the  city 
a  reasonable  time  to  make  such  regu- 
lations, and  if  not  then  made  will  en- 
join the  city  from  interfering  with 
the  construction  of  the  poles  without 
any  regulations,  except  such  as  may 
be  approved  by  the  court.  Michigan, 
etc.  Co.  V.  City  of  St.  Joseph,  121 
Mich.  502  (1899).  Where  a  city  char- 
ter gives  the  board  of  public  works 
power  to  regulate  the  placing  of  tele- 
phone poles  in  the  street,  a  telephone 
company  must  comply  with  the  rea- 
sonable directions  of  such  board.  City 
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its  lines  on  the  higkways  of  tL.©  state,  spuch.  construction  may  be  on 


of  Marshfleld  v.  Wisconsin  Tel.  Co., 
102  Wis.  604  (1899).  Where  a  stat- 
ute authorizes  telephone  companies 
to  construct  their  lines  In  streets  and 
highways,  a  city  cannot  attach,  as 
conditions  to  Its  consent,  a  provision 
that  It  shall  have  the  power  to  regu- 
late rates,  and  purchase  the  property 
at  an  appraised  value,  and  string 
wires  on  poles  free  of  charge,  and 
forfeit  the  property  to  the  city  in 
case  the  line  is  not  operated.  Such 
conditions  are  not  proper  police  regu- 
lations. State  f.  City  of  Sheboygan, 
111  Wis.  23  (1901).  Where  a  tele- 
phone company  is  authorized  by  a 
municipal  grant  to  erect  its  poles  as 
located  by  the  commissioner  of  public 
works,  and  he  refuses  In  an  arbitrary 
and  unjustifiable  way  to  give  the  lo- 
cations, its  remedy  is  not  to  erect  the 
poles  without  reference  to  him,  but 
to  apply  for  a  mandamus.  City  of  St. 
Paul  V.  Freedy,  86  Minn.  350  (1902). 
Mandamus  lies  to  compel  municipal 
authorities  In  New  York  city  to  allow 
a  telegraph  company  to  repair  its 
lines.  IVIatter  of  Seaboard,  etc.  Co., 
68  N.  Y.  App.  Div.  283  (1902).  Man- 
damus lies  to  compel  a  village  to 
grant  a  permit  to  a  telephone  com- 
pany to  erect  its  lines  where  the 
statute  authorizes  such  erection. 
People  V.  Trustees,  etc.,  35  N.  Y. 
Misc.  Rep.  675  (1901).  Under  the 
Ohio  statute  if  a  telephone  or  tele- 
graph company  is  unable  to  agree 
with  the  city  as  to  the  use  of  the 
streets,  the  company  may  apply  to 
the  court  for  permission  to  construct 
Its  lines,  even  though  the  city  owns 
the  fee  of  the  streets.  City  of  Zanes- 
ville  V.  Zanesvllle  T.  &  T.  Co.,  64 
Ohio  St  67  (1901).  Even  though  the 
statute  gives  the  courts  power  to  di- 
rect in  what  mode  a  telephone  com- 
pany shall  construct  its  lines  in  mu- 
nicipalities, the  court  cannot  impose 
a  condition  as  to  the  rates.  State  v. 
Toledo,  etc.  Co.,  72  Ohio  St.  60  (1905). 
Mandamus  by  a  board  of  public  works 


to  allow  a  telephone  line  to  be 
erected  in  accordance  with  an  ordi- 
nance was  involved  in  Board  of  Pub- 
lic Works,  etc.  v.  Denver  Tel.  Co.,  28 
Colo.  401  (1901).  A  city  cannot  be 
compelled  by  mandamus  to  allow  a 
second  telephone  company  to  con- 
struct its  lines  in  the  streets,  even 
though  the  constitution  provides  that 
any  corporation  shall  have  the  right 
to  construct  telephone  lines  within 
the  state,  there  being  no  statute  to 
carry  out  such  constitutional  provi- 
sion. State  V.  City  of  Spokane,  24 
Wash.  53  (1901).  In  St  Lpuls  v. 
Western  Union  Tel.  Co.,  63  Fed.  Rep. 
68  (1894);  aff'd,  166  U.  S.  388,  the 
court  said  (p.  73):  "The  defendant 
company  is  in  the  city,  with  its  poles 
and  wires  on  the  streets,  under  the 
paramount  authority  of  an  act  of  the 
federal  congress.  It  comes  as  a  gov- 
ernmental agency,  in  performing  an 
important  function  in  interstate  com- 
merce. It  neither  asks,  nor  can  the 
city  demand,  any  permit  or  license  to 
be  and  remain  on  such  public  high- 
way. It  has  the  right  to  demand  the 
use  of  the  plaintiff's  streets  and  al- 
leys, and  the  plaintiff  must  submit  to 
such  use,  with  or  without  an  ordi- 
nance." In  Wisconsin  it  is  held  that 
the  charter  power  of  a  city  to  "regu- 
late, control,  and  prohibit  the  loca- 
tion, use,  and  management  of  tele- 
graph poles  and  wires  is  not  designed 
as  giving  to  the  municipality  abso- 
lute authority  to  remove  such  poles 
and  wires  entirely  from  the  city,  nor 
to  exclude  such  companies  altogether 
from  carrying  on  or  operating  their 
business  within  the  corporate  limits 
of  the  city,  but  simply  to  regulate  the 
same,  and  to  prohibit  such  location 
in  improper  places.  Otherwise  the 
municipalities  of  the  state  would  have 
the  power  to  nullify  what  the  legisla- 
ture had  expressly  authorized.  Un- 
doubtedly the  common  council,  under 
the  charter,  had  the  right  to  regu- 
late,  in   order  to  guard  and  secure 
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the  streets  of  a  city  -without  the  city's  consent.^  But  of  course  the 
statutes  may  require  the  consent  of  the  municipality  to  he  first  ob- 
tained, in  which  case  an  application  at  least  should  first  be  made  to 
the  mimicipality.^  "Where  by  statute  the  highway  commissioners  on 
application  are  to  designate  the  location  of  telephone  poles,  but 
they  fail  to  do  so,  the  telephone  company  in  placing  its  poles  with- 
out such  location  does  so  at  its  peril  and  must  not  interfere  with  the 
use  of  the  highway  to  the  public ;  otherwise  it  will  suffer  the  statutory 


the  public  safety  and  convenience, 
but  their  regulations,  to  be  valid, 
should  have  been  reasonable  and 
fair,  and  not  have  gone  to  the  extent 
of  confiscation,  nor  of  -wholly  ex- 
cluding the  plaintifC  from  the  city." 
Wisconsin  Telephone  Co.  v.  Oshkosh, 
€2  Wis.  32  (1884).  See  also  §§913, 
930,  931,  supra. 

1  Chamberlain  v.  Iowa  Tel.  Co.,  119 
Iowa,  619  (1903).  Under  a  statute 
which  gives  to  telephone  companies 
the  right  to  erect  their  lines  on  the 
highways,  no  consent  from  the  mu- 
nicipalities is  required.  Abbott  v. 
City  of  Duluth,  104  Fed.  Rep.  833 
(19O0);  aff'd,  117  Fed.  Rep.  137. 
Where  the  state  statutes  give  to  tele- 
phone companies  the  right  to  erect 
their  lines  on  the  highways  it  is  un- 
necessary for  a  telephone  company  to 
have  a  grant  from  a  city  in  order  to 
construct  its  lines,  there  being  noth- 
ing in  the  statute  requiring  such 
grant.  A  city  may  regulate  the  con- 
struction, but  cannot  prevent  it. 
Michigan,  etc.  Co.  v.  City  of  Ben- 
ton Harbor,  121  Mich.  512  (1899). 
Where  a  statute  has  granted  to 
telephone  companies  the  right  to 
use  the  streets,  the  consent  of 
the  municipality  is  not  neces- 
sary. The  municipality,  notwith- 
standing this,  may  impose  reasonable 
regulations',  but  it  cannot  compel  one 
telephone  company  to  place  its  wires 
underground  while  it  allows  another 
one  to  go  overhead.  Village  of  Car- 
thage V.  Central,  etc.  Co.,  48  N.  Y. 
Misc.  Rep.  423  (1905) ;  aff'd,  185  N.  Y. 
448. 

2  A   town    may   remove   the    poles 


where  its  directions  as  to  location, 
must  first  be  obtained  and  no  effort 
to  that  end  has  been  made.  New 
York,  etc.  Telephone  Co.  v.  Bast 
Orange,  42  N.  J.  Eq.  490  (1887).  A 
telegraph  company  before  applying 
for  an  injunction  against  a  city  in- 
terfering with  the  construction  of  its 
lines  must  apply  to  the  common  coun- 
cil for  an  ordinance.  Western  Union, 
etc.  Co.  V.  City  of  Toledo,  121  Fed. 
Rep.  734  (1903).  It  is  the  duty  of  a 
telephone  company  before  erecting  its 
lines  as  allowed  by  statute  to  apply  to 
the  city  and  ascertain  the  regulations 
which  the  city  wishes  to  impose. 
State  V.  City  of  Milwaukee,  113  N.  W. 
Rep.  40  (Wis.  1907).  The  Minnesota 
statute  requiring  a  telephone  com- 
pany to  obtain  a  franchise  from  the 
city  before  constructing  its  line  in 
the  streets  applies  to  a  telephone 
company  engaged  in  interstate  com- 
merce. Northwestern,  etc.  Co.  v.  City 
of  St.  Charles,  154  Fed.  Rep.  386 
(1907).  Even  though  a  domestic  tele- 
phone company  has  erected  its  lines 
on  the  street  of  a  city  without  the 
consent  of  the  city,  as  required  by 
statute,  and  even  though  it  has  leased 
the  same  to  a  foreign  telegraph  com- 
pany, which  has  no  right  to  use  the 
streets  for  that  purpose,  yet  where 
the  poles  have  been  in  the  streets  for 
twenty-one  years  without  objection, 
and  have  cost  a  large  amount  of 
money,  and  various  ordinances  have 
been  passed  in  regard  to  them  and 
license  fees  collected,  a  bill  in  equity 
by  the  city  to  remove  the  poles  will 
be  denied.  City  of  Bradford  v.  New 
York,  etc.  Co.,  206  Pa.  St.  582  (1903). 
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penalty  for  obstructing  the  highway.^  If  an  electric  company  has 
statutory  power  to  lay  wires  under  the  streets,  the  manner  of  the 
laying  to  be  as  prescribed  by  the  municipality,  the  company 
may  lay  its  wires  without  any  municipal  action,  if  the  munic- 
ipality, after  reasonable  notice,  does  not  regulate  the  laying.^ 
An  ordinance  directing  city  officials  to  summarily  remove  tele- 
phone or  telegraph,  poles  on  the  street  is  illegal,  as  passing  judg- 
ment upon  the  right  to  maintain  such  poles,  and  destroying  property 
without  giving  an  opportunity  to  be  heard.^  An  electric-light  com- 
pany may  enjoin  a  borough  from  cutting  down  its  line,  inasmuch 
as  the  threatened  injury  is  continuous  and  threatens  to  he,  repeated 
and  is  without  adequate  remedy  at  law,  especially  where,  under  the 
statute,  it  is  unnecessary  to  obtain  the  consent  of  the  borough  be- 
fore constructing  the  line.* 

The  fact  that  the  statute  authorizes  an  electric-light  company  to 
lay  its  wires  in  the  streets  does  not  exempt  the  company  from  com- 
plying with  reasonable  police  regulations  in  laying  such  wires,  and 
lie  courts  will  not  mandamus  a  city  to  allow  such  laying  irrespective 
of  the  ordinances.^  A  municipality  cannot  exact  money  or  free 
service  or  the  right  to  reduce  rates  as  a  condition  of  allowing  the 
construction  of  a  tel^raph  line  on  the  streets.®    Where  a  condition 


1  Interstate,  etc.  Co.  v.  Town,  of 
Towanda,  221  111.  299   (1906). 

2  Montreal  v.  Standard,  etc  C5a, 
[1897]  A.  C.  527. 

3  Delaware  &  A.  Tel.  Co.  v.  Com- 
mittee of  Pensauken  Tp.,  50  Atl.  Rep. 
452  (N.  J.  1901).  See  also  §§913, 
931,  supra,  and  162  Fed.  Rep.  523. 

4  Point  Pleasant,  etc.  Co.  v.  Borough 
of  Bay  Head,  62  N.  J.  Eq.  296  (1901). 
A  temporary  injunction  against  a 
city  cutting  down  poles  and  remov- 
ing wires  is  not  an  illegal  inter- 
ference with  'the  control  which  the 
city  has  over  its  streets.  State  v. 
Baker,  62  Neb.  840  (1901).  A  New 
York  telegraph  company  may  hold 
liable  in  damages  a  township  in  New 
Jersey  that  wilfully  destroys  its  tele- 
graph line,  even  though  the  tele- 
graph company  has  not  complied  with 
the  New  Jersey  statutes  relating  to 
doing  business  in  that  state.  Dela- 
ware, etc.  Co.  V.  Pensauken  Tp.,  116 
Fed.  Rep.  910  (1902).  A  city  is  liable 
for  selling  wires  which  it  removes 


from  the  streets,  even  though  it  had 
the  right  to  remove  such  wires.  Elec- 
tric, etc.  Co.  V.  Mayor,  etc.,  36  N.  Y. 
App.  Div.  383  (1899).  The  United 
States  circuit  court  has  held  that  al- 
though telegraph  wires  have  been 
illegally  cut  by  the  mayor,  yet,  if  the 
time  for  which  they  were  originally 
authorized  has  expired,  the  court  will 
not  enjoin  the  city  from  preventing 
the  replacing  of  such  wires.  Mutual 
Union  Tel.  Co.  v.  Chicago,  16  Fed. 
Rep.  309  (1883).  Cf.  162  Fed.  Rep.  523. 

5  Missouri  v.  Murphy,  170  U.  S.  78 
(1898). 

6  Where  a  telephone  company  has 
a  right  by  statute  to  construct  its 
lines  on  the  highways,  subject  to 
agreement  with  the  municipality  as 
to  the  mode  of  use,  the  municipality 
cannot  exact  pay  therefor,  excepting 
what  Is  necessary  to  restore  the 
streets  to  the  former  state  of  useful- 
ness, and  the  municipality  cannot  re- 
quire free  telephone  service  nor  re- 
quire an  agreement  as  to  telephone 
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is  illegal  and  might  be  declined,  but,  instead  of  declining  it,  the 
company  accepts  it,  there  is  a  difference  of  opinion  as  to  whether 
the  company  may  afterwards  refuse  to  carry  out  the  condition.^    An 


rates  to  be  charged  to  the  public. 
Parmer,  etc.  v.  Columbian,  etc.  Co., 
72  Ohio  St.  526  (1905).  A  condition, 
in  an  ordinance  from  a  municipality 
to  a  telephone  company,  fixing  the 
rates  to  be  charged  to  the  public,  is 
not  binding  on  the  telephone  com- 
pany, even  though  it  has  proceeded 
und'er  the  ordinance,  where  the  city 
has  merely  statutory  right  to  regu- 
late the  poles  and  wires.  Such  a 
power  cannot  be  used  to  force  a  con- 
tract for  the  benefit  of  the  city  or  its 
citizens.  Wright  v.  Glen  T.  Co.,  112 
N.  Y.  App.  Div.  745  (1906),  the  court 
approving  the  decision  in  Farmer  v. 
Telephone  Co.,  72  Ohio  St.  526.  A 
telephone  company  is  not  obliged  to 
pay  a  municipality  for  constructing 
its  lines  on  the  highways  in  such  mu- 
nicipality. State,  etc.  Co.  v.  Ellison,  121 
N.  Y.  App.  Div.  499  (1907).  See  also 
p.  3405,  note  1,  supra.  Where  a  stat- 
ute authorizes  telephone  companies 
to  construct  their  lines  in  streets  and 
highways,  a  city  cannot  attach,  as 
conditions  to  its  consent,  a  provision 
that  it  shall  have  the  power  to  regu- 
late rates,  and  purchase  the  property 
at  an  appraised  value,  and  string 
wires  on  poles  free  of  charge,  and 
forfeit  the  property  to  the  city  in 
case  the  line  Is  not  operated.  Such 
conditions  are  not  proper  police  regu- 
lations. State  V.  City  of  Sheboygan, 
111  Wis.  23  (1901).  Even  though  a 
telephone  company  has  contracted  to 
pay  rent  to  a  bridge  over  which  its 
wires  run,  yet  if  the  bridge  is  con- 
demned and  made  a  public  bridge,  the 
telephone  company  may  cease  to  pay 
the  rental,  and  the  municipality  will 
be  relegated  to  its  remedy  at  law. 
Beaver  County  v.  Central,  etc.  Tel. 
Co.,  68  Atl.  Rep.  846  (Penn.  1908). 
1  Even  though  the  telephone  com- 
pany has  agreed  thereto,  it  cannot  be 
required  by  mandatory  injunction  to 
carry    out    such   agreement,    because 


there  was  no  consideration  for  the 
agreement,  and  especially  is  a  citizen 
without  remedy  in  such  a  case. 
Farmer,  etc.  v.  Columbiana,  etc.  Co.,  72 
Ohio  St.  526  (1905).  Where  a  city  in 
granting  a  street  railway  franchise  im- 
poses conditions  beyond  the  scope  of 
its  authority,  the  conditions  are  not 
binding,  but  the  franchise  Is  binding 
on  the  city.  A  condition,  however, 
restricting  the  fares  to  be  charged 
is  legal  and  binding.  Murphy  v. 
Worcester,  etc.  Ry.,  85  N.  E.  Rep.  507 
(Mass.  1908).  The  court  said:  "It 
is  doubtless  true  that  the  municipal 
officers,  in  granting  locations  and  in 
imposing  such  restrictions  as  they 
deem  to  be  required  by  the  interests 
of  the  public,  act  as  public  officers  ex- 
ercising a  quasi-judicial  authority, 
and  not  as  agents  of  the  city  or  town 
driving  a  bargain  with  the  promoters 
of  a  projected  railway."  Where  the 
mayor  of  a  city,  before  signing  an 
ordinance  granting  rights  to  a  street 
railway,  insists  that  the  company 
execute  an  agreement  to  pay  a  certain 
sum  to  the  (iity,  such  agreement,  al- 
though not  legal  in  its  inception,  may 
be  enforced  if  the  company  thereafter 
proceeds  to  construct  its  line,  the 
court  holding  that  ultra  vires  con- 
tracts are  binding  after  benefits  have 
been  received.  Potter  v.  Calumet,  etc. 
Ry.,  158  Fed.  Rep.  521  (1908).  Where 
a  street  railway  is  authorized  by  stat- 
ute to  fix  rates  of  fare  subject  to  its 
charter  and  the  statutes,  a  town  can- 
not impose  a  condition  or  agreement 
as  to  fares,  even  though  the  statute 
authorized  the  town  to  impose  such 
conditions  as  the  public  interest  re- 
quired, and  even  though  the  street 
railway  company  accepts  the  location 
granted  on  such  condition,  this  does 
not  make  a  contract  binding  on  it. 
Keefe  v.  Lexington,  etc.  Ry.,  185  Mass. 
183  (1904).  A  street  railway  com- 
pany that  accepts  a  grant  fropi  th? 
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ordinance  authorizing  a  telephone  company  to  construct  its  line  over 
and  through  the  streets  does  not  authorize  it  to  construct  an  under- 


city  is  bound  by  the  conditions  con- 
tained therein  and  cannot  afterwards 
say  that  they  are  unreasonable,  the 
city  having  the  power  to  absolutely 
refuse  any  grant  whatsoever.  In  re 
Topping  Avenue,  187  Mo.  146  (1905). 
Even  though  a  condition  in  a  grant 
by  a  city  to  a  steam  railroad  to 
occupy  a  street,  to  the  effect  that  the 
city  may  revoke  the  grant  at  any 
time,  may  be  unreasonable,  yet  if  the 
railroad  accepts  it  it  is  boui^d  thereby 
and  the  city  may  so  revoke  the  grant. 
Delaware,  etc.  R.  R.  v.  City  of  Os- 
wego, 92  N.  Y.  App.  Div.,  551  (1904). 
Where  a  statute  requires  telephone 
companies  to  obtain  the  consent  of 
municipalities  as  to  the  construction, 
maintenance,  and  operation  of  their 
lines  in  such  municipalities,  the  mu- 
nicipality may  attach  conditions  to 
its  consent,  and  one  of  the  conditions 
may  be  a  reservation  to  the  munici- 
pality of  the  right  to  repeal  its  con- 
sent; and  even  If  the  municipality 
had  no  power  to  impose  such  condi- 
tion, yet,  if  a  company  accepts  it,  it 
is  bound  thereby.  Southern,  etc.  Co. 
V.  City  of  Richmond,  103  Fed.  Rep.  31 
(1900);  reVd  on  another  point  in 
174  U.  S.  761.  Where  a  gas  company 
accepts  an  ordinance  requiring  it  to 
pay  to  the  city  a  specified  sum  an- 
nually, it  cannot  thereafter  object  to 
paying  it.  City  of  Columbus  v.  Co- 
lumbus Gas  Co.,  76  Ohio  St.  309 
(1907).  Neither  a  street  railway  nor 
its  successors  can  claim  that  annual 
license  fees  for  each  car  are  an  ille- 
gal exaction,  where  the  company  by 
the  original  ordinance  agreed  to  pay 
and  for  many  years  has  paid  such 
fees.  Mayor,  etc.  v.  North  Jersey,  etc. 
Ry.,  72  N.  J.  L.  383  (1905).  Where 
a  municipality  authorizes  the  con- 
struction of  a  telegraph  line  on  con- 
dition of  the  company  paying  a  cer- 
tain annual  fee,  and  the  company 
proceeds  to  construct  its  line.  It  is 
bound  to  pay  the  fee,  even  though 
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originally  it  might  have  contested  the 
same  and  even  though  it  did  not  ac- 
cept the  ordinance  in  writing,  as  re- 
quired by  the  terms  of  the  ordinance. 
Postal,  etc.  Co.  v.  City  of  Newport, 
76  S.  W.  Rep.  159  (Ky.  1903).  Where 
a  city  in  making  a  grant  to  a  tele- 
phone company  imposes  a  condition 
that  the  latter  shall  pay  to  the  city 
two  per  cent  of  its  gross  receipts,  the 
telephone  company  must  make  such 
payments.  City  of  Lancaster  v.  Briggs, 
118  Mo.  App.  570  (1906).  Even 
though  an  elevator  and  warehouse 
company  accepts  a  state  license  which 
requires  it  to  obey  all  regulations  pre- 
scribed by  the  state,  nevertheless  it 
may  refuse  to  obey  regulations  that 
are  illegal.  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452  (1909).  The  benefits 
given  by  a  certificate  issue  by  a  fra- 
ternal benefit  or  life  insurance  asso- 
ciation, cannot  be  modified  by  amend- 
ments to  the  by-laws,  even  though  the 
certificate  provided  that  the  applicant 
should  conform  to  all  by-laws  then 
In  force  or  thereafter  adopted,  and 
even  though  the  certificate  of  incor- 
poration provided  that  beneficiaries 
should  receive  such  sums  as  the  by- 
laws from  time  to  time  prescribed. 
Evans  v.  So.  Tier,  etc.  Assoc,  182 
N.  Y.  453  (1905).  Even  though  by 
statute  a  telephone  company  has  the 
right  to  erect  its  poles,  yet  If  a  city 
gives  It  the  right  to  construct  under- 
ground conduits  in  parks  and  other 
places  not  on  the  public  streets,  this 
Is  suflJcient  to  sustain  a  contract  be- 
tween the  city  and  the  company  regu- 
lating the  telephone  prices.  Roch- 
ester, etc.  Co.  V.  Ross,  125  N.  Y.  App. 
Div.  76  (1908).  A  similar  principle 
of  law  is  involved  in  a  conditional 
grant  to  a  railroad  company.  The 
courts  hold  that  such  conditions  are 
subject  to  changes  and  modifications 
thereafter  arising  and  are  not  neces- 
sarily binding  forever.  Texas,  etc. 
Ry.  V.  Marshall,  136  U.  S.  393  (1890)  ; 
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ground  conduit.^  It  has  been  held  that  a  telegraph  company  cannot 
recover  damage  for  the  breaking  of  its  wires  by  a  house  that  is  being 
moved.^  But  the  later  and  better  opinion  is  that  a  telephone  com- 
pany may  enjoin  a  person  from  moving  a  building  on  the  street  in 
such  a  way  as  to  interfere  with  its  poles  and  wires,  where  the  com- 
pany has  offered  to  temporarily  move  the  telephone  line  out  of  the 
way  if  the  defendant  would  pay  the  actual  expense  thereof.*  A 
telegraph  company  may  be  compelled  by  road  commissioners  to 
change  the  location  of  its  poles  where  the  poles  interfere  with  the 
construction  of  a  sidewalk  and  the  working  of  the  road,  and  by  the 
growth  of  population  such  construction  and  road  have  become  neces- 
sary.* A  city  may  by  ordinance  require  a  telephone  company  to  re- 
move from  the  main  streets  to  another  street  a  line  of  poles  and  wires, 
where  the  poles  are  decayed  and  the  wires  have  gradually  accumu- 


Texas,  etc.  Ry.  v.  Scott,  77  Fed.  Rep. 
726  (1896) ;  Lucas  v.  N.  Y.  etc.  R.  R., 
130  Fed.  Rep.  436  (1904);  Northern, 
etc.  R.  R.  V.  Dustin,  142  U.  S.  492 
(1892) ;  Beasleyn;.  Texas,  etc.  Ry.,  191 
U.  S.  492  (1903) ;  Jones  v.  Newport 
Neiws,  etc.  Co.,  65  Fed.  Rep.  736 
(1895).  A  judgment  against  state 
officials  as  to  the  validity  of  corpo- 
rate taxes  is  not  res  judicata  binding 
on  a  county  in  the  state.  Bank  of 
Kentucky  v.  Kentucky,  207  U.  S.  258 
(1907).  See  also  cases  in  the  pre- 
ceding note. 

1  C&mmon-wealth  v.  Warwick,  185 
Pa.  St.  623  (1898). 

2  Telegraph  Co.  v.  Wilt,  1  Phila.  270 
(1851).    Where  a  city  authorizes  wires 

to  be  not  less  than  twenty  feet  above 
the  ground,  a  person  moving  a  house 
has  no  right  to  cut  wires  which  are 
twenty  feet  or  more  above  the  ground. 
New  York,  etc.  Tel.  Co.  v.  Dixheimer, 
11  N.  J.  L.  J.  246;  s.  c,  2  Am.  Elec. 
Cas.  302. 

3  Kibble  Tel.  Co.  v.  Landphere,  115 
N.  W.  Rep.  244  (Mich.  1908).  A 
street  railway  may  enjoin  a  person 
from  moving  a  house  on  the  street  in 
such  a  way  as  to  destroy  the  trolley 
wire  and  interrupt  for  a  considerable 
time  the  operation  of  the  railway. 
Fort  Madison  Ry.  v.  Hughes,  114  N. 
W.  Rep.  10  (Iiowa,  1907).  As  to  the 
Massachusetts  statute  authorizing  the 


cutting  of  wires  on  the  highway  to 
permit  the  moving  of  buildings,  see 
Richards,  etc.  Co.  ».  Boston,  etc.  Co., 
188  Mass.  265   (1905). 

4  American  Tel.,  etc.  Co.  v.  MIU- 
creek  Tp.,  195  Pa.  St.  643  (1900),  the 
court  stating  that  such  removal  was 
necessary  and  legal,  irrespective  of 
the  fact  that  an  electric  street  rail- 
way had  been  constructed  upon  the 
street  and  was  obstructed  by  such 
telegraph  poles.  A  municipality  has 
power  to  order  an  electric-light  com- 
pany to  remove  its  poles  from  the 
beaten  highway  to  within  the  curb 
line,  In  order  not  to  interfere  with 
the  vitrified  pavement  which  is  being 
laid,  there  being  no  fraud  or  oppres- 
sion connected  with  such  action. 
Upon  the  application  of  the  munici- 
pality the  court  will  mwndamus  the 
company  to  comply  with  such  order. 
Monongahela  v.  Monongahela  Elec. 
L.  Co.,  12  Pa.  Co.  Ct.  529  (1892); 
s.  c,  4  Am.  Elec.  Cas.  53.  Municipal 
authorities  may  compel  a  telegraph 
company  to  remove  its  poles  to  the 
edge  of  the  street  where  by  reason  6t 
the  construction  of  a  street  railway 
the  poles  interfere  with  travel,  even 
though  the  original  location  of  the 
telegraph  line  was  proper.  Ganz  v. 
Ohio,  etc.  Tel.  Co.,  140  Fed.  Rep.  692 
(1905),  rev'g  137  Fed.  Rep.  947.  See 
also  §  937d,  infra. 
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lated  to  a  great  number.^  The  city,  however,  cannot  single  out  one 
company,  and  arbitrarily,  for  the  purpose  of  oppression,  compel  a 
relocation  of  its  entire  line.^ 

Although  a  municipality  may  legally  provide,  in  its  grant  to  an 
electric-light  company,  that  the  poles  may  be  used  by  other  parties 
upon  payment  of  a  reasonable  sum,  yet  the  municipality  cannot 
afterwards  grant  such  right  to  another  party,  unless  provision  is 
made  to  protect  the  owner  of  the  poles,  and  the  employees  of  both 
parties,  and  also  the  public.^  On  the  other  hand,  it  has  been  held 
that  a  city  cannot  impose  on  a  telephone  company,  as  a  condition 
of  consent  to  the  erection  of  its  line  of  poles  and  wires,  that  other 
companies  should  be  allowed  to  string  wires  on  the  poles  at  a  fixed 
rental,  and  that  the  company  should  not  place  on  the  poles  more 
wires  than  were  necessary  for  its  business.  The  statute  in  this  case 
did  not  authorize  such  conditions,  but  empowered  the  city  to  locate 
and  fix  the  kind  of  poles  and  height  of  wires.  Mandamus  lies  to 
compel  the  city  to  grant  a  permit.*  Where  a  city  cuts  down  telephone 
poles  because  the  company  declines  to  have  joint  poles  with  another 
telephone  company,  a  court  of  equity  mil  enjoin  the  city  from 
preventing  the  erection  of  new  poles,  and  will  enjoin  the  city 
from  cutting  down  any  other  poles.^  An  employee  of  a  telegraph 
company  who,  under  instructions  from  his  superior,  cuts  away  tele- 

1  Michigan  Tel.  Co.  v.  City  of  Char-  their  lines  in  streets  and  highways, 
lotte,  93  Fed.  Rep.  11  (1899).  A  city  a  city  cannot  attach,  as  conditions  to 
may  change  the  location  of  the  poles  Its  eonsent,  a  provision  that  it  shall 
of  a  gas  and  electric  company  where  have  the  power  to  regulate  rates,  and 
public  convenience  reasonably  re-  purchase  the  property  at  an  appraised 
quires  such  change.  Merced  Falls,  value,  and  string  wires  on  poles  free 
etc.  Co.  V.  Turner,  2  Cal.  App.  720,  of  charge,  and  forfeit  the  property 
84  Pac.  Rep.  239  (Cal.  1906).  A  city  to  the  city  in  case  the  line  Is  not  oper- 
cannot  compel  a  telephone  company  ated.  Such  conditions  are  not  proper 
to  remove  its  poles  and  wires  and  police  regulations.  State  v.  City  of 
place  them  underground  or  else  place  Sheboygan,  111  Wis.  23  (1901). 
them  in  a  parallel  alley,  where  Where,  in  an  ordinance  authorizing 
neither  the  public  health,  nor  safety,  a  light  company  to  erect  poles  in  the 
nor  congested  condition  of  the  street  street,  it  is  expressly  provided  that 
requires  it.  City  of  Plattsmouth  i).  the  city  may  allow  other  companies  to 
Nebraska  Tel.  Co.,  114  N.  W.  Rep.  string  wires  on  the  poles  of  the  for- 
588  (Neb.  1908).  See  also  Village  of  mer  upon  payment  of  compensation 
Carthage  v.  Central,  etc.  Co.,  185  N.  to  be  determined  in  a  manner  Bi>ecl- 
T.  448  (1906),  and  §942,  infra.  fled  in  the  ordinance,  such  provision 

2  Hannibal  v.  Missouri,  etc.  Tel.  Is  legal,  and  the  city  may  thereafter 
Co.,  31  Mo.  App.  23   (1888).  authorize  another  company  to  put  its 

3  Citizens'  Elec.  L.  Co.  v.  Sands,  95  wires  on  the  poles  of  the  former. 
Mich.  551   (1893).  Montgomery  Co.  v.  Citizens',  etc.. Co., 

4  State  V.   Flad,   23   Mo.   App.   185  147  Ala.   359    (1906). 

(1886).  Where  a  statute  authorizes  s  Southern  Bell  T.  &  T.  Co.  v.  City  of 
telephone    companies    to    construct    Mobile,  162  Fed.  Eep.  523  (1907). 
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phone  -wires  ■which  have  been  attached  to  the  poles  of  the  telegraph 
company  without  authority  from  the  latter,  is  not  criminally  liable 
therefor.^  A  telephone  company  having  a  grant  from  a  municipality 
to  itself  and  its  assigns  to  erect  poles,  etc.,  may  allow  other  parties 
to  string  wires  upon  those  poles.^  But  where  a  telegraph  company, 
under  a  permit  from  a  city,  constructs  poles  and  wires  and  allows 
a  local  district  messenger  company  to  use  such  wires,  without  the 
latter  obtaining  a  permit  from  the  city,  the  city  may  prevent  such 
use  by  the  district  messenger  company.^  Where  the  right  to  erect 
poles  has  been  given  by  the  municipality  and  acted  upon,  it  cannot 
be  withdrawn  by  the  municipality.* 

It  is  not  everybody  who  has  the  right  to  construct  a  telegraph 
line  on  a  street.  A  telegraph  line  constructed  without  the  authority 
of  some  statute,  federal  or  state,  is  a  public  nuisance,  and  may  be 
indicted  as  such.^     A  municipality  has  no  power  to  authorize  the 


1  Lynch  v.  People,  137  111.  App.  444 
(1907). 

2  Newman  v.  Avondale,  31  Week. 
Law  Bull,  123  (Ohio,  1894).'  "Where 
a  telephone  company  has  erected  its 
line  under  a  grant  from  a  munici- 
pality and  afterwards  an  electric- 
light  company  is  given  a  grant  to 
string  wires,  the  electric-light  com- 
pany and  the  telephone  company  may 
agree  that  the  electric  wires  be 
strung  on  the  telephone  poles.  The 
municipality  cannot  object  thereto. 
Inhabitants,  etc.  v.  Suburban,  etc.  Co., 
59  N.  J.  Eq.  563  (1898). 

3  Western  Union,  etc.  Co.  v.  City  of 
Toledo,  103  Fed.  Rep.  746  (1900). 

i  Hudson  Telephone  Co.  v.  Jersey 
City,  49  N.  J.  L.  303  (1887);  New 
Orleans  v.  Great  Southern  Tel.  Co., 
40  La.  Ann.  41  (1888).  See  also 
§  913,  sv^ra.  Where  the  grant  of  the 
right  to  build  underground  conduits 
for  electric-light  wires  is  subject  to 
the  right  to  order  their  removal,  an 
order  of  removal  Is  legal.  Boston, 
etc.  Co.  V.  Boston,  etc.  Co.,  184  Mass. 
566   (1904).     Seel85Pa.  St.  623(1898). 

5  Where  the  statutes  authorize  a 
domestic,  but  not  a  foreign,  corpora- 
tion to  erect  telegraph  poles,  poles 
erected  by  a  foreign  corporation 
which  has  not  accepted  the  Post  Road 
Act  are  a  public  nuisance,  and  the 


municipality  may  be  indicted  for  not 
removing  them,  even  though  it  had 
consented  to  their  erection.  Common- 
wealth V.  Boston,  97  Mass.  555  (1867). 
A  telegraph  line  erected  on  a  highway 
without  legislative  authority  is  a  nui- 
sance, and  may  be  indicted  as  such. 
Queen  v.  United,  etc.  Tel.  Co.,  31  L. 
J.  Mag.  Cas.  166  (1862);  s.  c,  9  Cox, 
Cr.  Cas.  137,  174.  The  remedy  in 
such  a  case,  however,  is  not  an  in- 
junction at  the  Instance  of  a  property 
owner.j  Attorney-General  ».  United, 
etc.  Tel.  Co.,  30  Beav.  287  (1861).  A 
municipality  has  no  right  to  restrain 
a  railroad  from  constructing  a  tele- 
graph line  on  its  railroad  right  of 
way,  even  though  the  railroad  intends 
to  use  the  line  for  other  than  railroad 
purposes.  Pennsylvania  R.  R.  v.  Lilly 
Borough,  207  Pa.  St.  180  (1903).  The 
Iowa  telephone  and  telegraph  statute 
as  to  the  use  of  streets  was  construed 
in  State  v.  Nebraska,  etc.  Co.,  127 
Iowa,  194  (1905).  A  statute  author- 
izing the  construction  of  telephone 
and  telegraph  lines  on  the  "public 
roads"  does  not  authorize  construc- 
tion In  cities  and  villages,  and  hence 
a  company  which  has  constructed  its 
line  in  a  village  without  other  furth'ir 
authority  cannot  enjoin  another  tele- 
graph company  from  constructing  its 
lines  In  such  village  on  the  ground 
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construction  of  a  telegraph  line  in  the  municipality,  unless  the 
statutes  give  it  that  power.-'  Under  a  charter  power  to  pass  ordi- 
nances "for  the  benefit  of  the  trade  and  commerce"  of  the  city,  a 
city  may  authorize  a  telephone  company  to  use  the  streets  for  its 
poles  and  wires.^ 

The  municipality  cannot  regulate  the  tolls  or  charges,  tmlesa  ex- 
pressly authorized  by  statute  so  to  do;^  and  a  condition  to  that 
effect  in  the  municipal  grant  is  ineffective.*  A  reduction  of  tele- 
graph rates  by  a  state  statute  to  a  point  below  the  actual  cost  of 
the  service  is  unconstitutional.^  It  has  been  held ,  that  state  com- 
missioners may  regulate  telegraph  rates  on  messages  between  two 
points  in  the  state,  but  that  they  cannot  compel  an  interstate  tele- 
graph company  to  open  an  office  at  a  specified  place.®  A  telegraph 
company  may  close  an  ofl3.ce  which  is  run  at  a  loss,  even  though  the 


that  the  new  line  will  interfere  with 
the  working  of  the  old  one.  Ne- 
braska Tel.  Co.  V.  Western,  etc.  Co.,  68 
Neb.  772  (1903). 

1  Domestic  Tel.  &  Tel.  Co.  v.  Mayor, 
49  N.  J.  L.  344  (1887).  See  also  State 
».  Trenton,  54  N.  J.  L.  92  (1892); 
State  V.  Newark.  54  N.  J.  L.  102 
(1892). 

2  Wisconsin  Telephone  Co.  v.  Osh- 
kosh,   62   Wis.   32    (1884). 

3  See  §  939,  infra. 

4  A  condition,  in  an  ordinance  from 
a  municipality  to  a  telephone  com- 
pany, fixing  the  rates  to  be  charged 
to  the  public,  is  not  binding  on  the 
telephone  company,  even  though  it 
has  proceeded  under  the  ordinance, 
where  the  city  has  merely  statutory 
right  to  regulate  the  poles  and  wires. 
Such  a  power  cannot  be  used  to  force 
a  contract  for  the  benefit  of  the  city 
or  its  citizens.  Wright  v.  Glen  T.  Co., 
112  N.  Y.  App.  Div.  745  (1906),  the 
court  approving  the  decision  in  Farm- 
er V.  Telephone  Co.,  72  Ohio  St.,  526. 
Even  though  the  statute  give  the 
courts  power  to  direct  in  what  mode 
a  telephone  company  shall  construct 
its  lines  in  municipalities,  the  court 
cannot  impose  a  condition  as  to  the 
rates.  State  i\  Toledo,  etc.  Co.,  72  Ohio 
St.  60  ( 1905 ) .  A  provision  in  a  grant  by 
a  village  to  a  water-works  company 


under  the  New  York  statute  for  the 
supply  of  water  for  municipal  and  fire 
purposes,  to  the  effect  that  the  village 
shall  have  the  right  to  buy  the  water- 
works plant  at  the  end  of  stipulated 
periods  by  giving  a  year's  notice,  is 
ultra  vires  and  void  and  cannot  be 
enforced  by  or  against  the  village. 
Matter  of  Water  Comrs.  of  White 
Plains,  176  N.  Y.  239  (1903).  Where 
a  city  grant  to  a  telephone  company 
contains  many  provisions  about  rates, 
etc.,  which  the  city  has  no  power  to 
regulate  or  contract  in  regard  to,  the 
state  by  an  action  may  oust  the  tele- 
phone company  from  exercising  such 
a  franchise.  State  v.  Milwaukee,  etc. 
Co.,  114  N.  W.  Rep.  108  (Wis.  1907). 
Where  a  statute  authorizes  telephone 
companies  to  construct  their  lines  in 
streets  and  highways,  a  city  cannot 
attach,  as  conditions  to  its  consent,  a 
provision  that  it  shall  have  the  power 
to  regulate  rates,  and  purchase  the 
property  at  an  appraised  value,  and 
string  wires  on  poles  free  of  charge, 
and  forfeit  the  property  to  the  city 
in  case  the  line  is  not  operated.  Such 
conditions  are  not  proper  police  regu- 
lations. State  V.  City  of  Sheboygan, 
111  Wis.  23  (1901). 

5  See  §  939,  infra. 

6  See   §  939,  infra. 
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statutes  authorize  state  commissioners  to  regulate  this  subject* 
Questions  relative  to  one  company  claiming  priority  in  location  over 
another  company,  or  growing  out  of  the  poles  and  wires  of  one  inter- 
fering with  those  of  another,  are  considered  elsewhere.^ 

§  936.  Tree  claims. — ^Although  there  is  some  doubt  on  the  sub- 
ject, it  seems  clear  that  a  telegraph  company  authorized  to  con- 
struct its  line  of  telegraph  upon  the  public  highway  may  cut  away 
such  limbs  of  trees  as  are  in  the  way  of  the  telegraph  line.  Such 
cutting,  however,  must  not  be  more  than  is  absolutely  necessary.^ 


1  See   §  939,  infra. 

2  See   §  937,   infra. 

3  A  telephone  company  is  not  liable 
for  cutting  overhanging  limbs,  such 
cutting  being  necessary  to  keep  the 
■wires  free,  and  the  company  having 
been  ordered  by  the  city  to  remove 
its  poles  to  the  place  where  cutting 
was  required.  Southern  Bell  Tel.  Co. 
V.     Constantine,     61     Fed.     Rep.     61 

(1894).     A  street    railway    company 
may  lawfully  cut  branches  of  trees 
which  overhang  the  street  and  are 
in   the  way.     Dodd  v.    Consolidated 
Traction  Co.,  57  N.  J.  L.  482   (1895). 
A  city  in  erecting  street  lamp-posts 
between  the  sidewalk  and  the  beaten 
highway  may  trim  trees  without  pay- 
ing   the    abutting    property    owner. 
Town  of  Hazelhurst  v.  Mayes,  84  Miss. 
7    (1904).     Where  a  telephone  com- 
pany on  the  highway  has  trimmed 
the  undergrowth  for  seven  years  be- 
fore plaintiff  purchased  the  property 
the  company  is  not  liable  afterwards 
for  statutory  penalties  for  subsequent 
similar  trimming,  it  not  being  either 
willful  or  malicious.    Cumberland  T. 
&  T.  Co.  V.  MarUn,   46   S.  Rep.   247 
(Miss.    1908).     In   Gorham  v.   East- 
chester    Electric    Co.,    80    Hun,    291 
(1894),  the  judge  charged  the  jury 
that  the  company,   under   its   grant 
from  the  city,  had  the  right  to  trim 
away  the  limbs  of  the  tree  so  as  to 
free  its  wires  from  contact  with  them, 
but  were  bound,   in  exercising  that 
right,  to  proceed  with  ordinary  care, 
and  submitted  to  the  jury  whether 
there    was    an    unnecessary   cutting 
away  of  the  limbs  of  the  tree.    The 


measure  of  damages  was  held  to  be 
the  diminution    in    market  value   of 
the  plaintiff's  premises  caused  by  the 
cutting    of    the  trees.     An  electric- 
light  company   in  erecting  its  poles 
has  no  right  to  cut  branches  of  trees 
"except  it  showed  an  existing  neces- 
sity therefor  in  the  fulfillment  of  its 
contract    and    the   enjoyment   of  its 
franchise."    Hence,  if  the  poles  might 
have  been  set  elsewhere  or  the  wires 
strung  so  as  not  to  come  in  contact 
with  the  branches,  or  if,  by  insula- 
tion, the  escape  of  electrity  by  com- 
ing  in   contact    with    the    branches 
could    be    avoided,   the   company  is 
liable  for  cutting  the  branches.    "The 
right  to  touch  the  trees  at  all  must 
be  justified  by  an  existing  necessity, 
and   if   the  purpose   can   be  accom- 
plished without  extreme  or  extraor- 
dinary means,  then  no  right  would 
exist    to    interfere    in    any    manner 
with   the  trees."     Van  Siclen  v.  Ja- 
maica, etc.  Co.,  45  N.  Y.  App.  Div.  1 
(1899);   aff'd,  168  N.  Y.  650.    Where 
a  telephone  company  is  required  by 
ordinance  to  move  its  poles  from  the 
street  and  place  them  on  the  side- 
walk, it  is  not  liable  for  the  trimming 
and   cutting    of    trees,   even   though 
more  trimming  was  done  than  was 
necessary.     Southern  Bell  Tel.  Co.  v. 
Francis,  109  Ala.  224  (1896).  A  street 
railway    may    remove    shade    trees 
when  necessary,  provided  an  oppor- 
tunity is  first  given  to  the  owner  to 
remove  them.    Miller  v.  Detroit,  etc. 
Ry.,  125  Mich.  171   (1900).     A  tele- 
phone   cr    telegraph    company,   hav- 
ing the  right  to  construct  its  line 
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In  some  of  the  states  it  has  been  held  that  a  company  is  liable  in 
damages  for  cutting  away  limbs  or  trees,  even  though  such  limbs 
or  trees  were  in  the  way  of  the  telegraph  line.^     Similar  rules  apply 


on  a  highway,  has  a  right  to  cut  the 
branches  of  trees  along  the  highway 
to  prevent  obstruction  of  its  wires, 
and  is  liable  only  for  an  abuse  of 
such  right.  Wyant  v.  Central,  etc.  Co., 
123  Mich.  51  (1900).  An  injunction 
does  not  lie  to  restrain  a  telegraph 
company  from  trimming  trees  on  the 
street  in  Nebraska,  where  there  is  no 
statute  authorizing  telegraph  com- 
panies to  condemn  a  right  of  way. 
The  property  owner  will  be  relegated 
to  his  remedy  at  law.  Bronson  v.  Al- 
bion Tel.  Co.,  67  Neb.  Ill  (1903). 

1  In  Ohio  it  is  held  that  where  the 
telegraph  company  has  not  legally 
acquired  a  right  of  way  on  the  high- 
way. It  has  no  right  to  cut  down  trees 
or  cut  off  branches  in  the  highway. 
Criminal  proceedings  will  lie.  Daily 
V.  State,  51  Ohio  St.  348  (1894).  In 
Board  of  Trade  Tel.  Co.  v.  Barnett, 
107  111.  507  (1883),  the  company  was 
held  liable  for  |78  for  cutting  into 
a  hedge  and  cutting  down  two  hedge 
trees.  A  telegraph  company  is  liable 
for  removing  trees  or  limbs  from  the 
margin  of  a  highway  on  which  its 
line  is  erected.  Clay  v.  Postal  Tel. 
Cable  Co.,  70  Miss.  406  (1892). 
Where  the  location  of  an  electric- 
light  pole  is  not  fixed  by  municipal 
order  the  company  has  no  right  to 
trim  shade  trees  in  locating  such  pole. 
Malone  v.  Waukesha,  etc.  Co.,  120  Wis. 
485  (1904).  A  telephone  company 
having  no  right  to  use  the  streets  is 
liable  for  trimming  trees  on  the 
street.  Cartwright  v.  Liberty  Tel.  Co., 
205  Mo.  126  (1907).  In  the  case  Betz 
V.  Kansas  City,  etc.  Co.,  97  S.  W.  Rep. 
207  (Mo.  1906),  a  telephone  company 
was  held  liable  by  a  property  owner 
for  unnecessarily  cutting  a  tree  In 
the  street.  In  Missouri  the  abutting 
property  owner  owning  the  fee  of  the 
street  is  entitled  to  damages  for  a 
telephone  line  on  the  street,  and  may 


hold  the  company  liable  for  removing 
trees  on  the  street.  State  v.  Graeme, 
108  S.  W.  Rep.  1131  (Mo.  1908). 
Where  the  abutting  property  owner 
owns  to  the  middle  of  the  street  he 
may  collect  damages  from  a  tele- 
graph company  for  excessive  cutting 
of  trees.  Western,  etc.  Co.  v.  Krueger, 
39  Ind.  App.  348  (1905).  A  gas  com- 
pany is  liable  to  an  abutting  property 
owner  for  the  destruction  of  trees  by 
gas,  even  though  the  trees  are  in  the 
street  an*  the  property  owner  does 
not  own  the  fee  of  the  street.  Dona- 
hue V.  Keystone  Gas  Co.,  181  N.  Y. 
313  (1905).  A  telephone  company 
is  liable  for  trimming  the  branches  of 
trees  overhanging  the  street,  thereby 
causing  thie  trees  to  die.  Southwest- 
em,  etc.  Co.  V.  Branham,  74  S.  W. 
Rep.  949  (Tex.  1903).  A  telephone 
company  is  liable  for  entering  prem- 
ises and  cutting  away  limbs  of  shade 
trees  overhanging  the  street,  where 
the  poles  might  easily  have  been 
placed  so  as  to  avoid  the  trees,  and 
where  the  cutting  might  have  been 
confined  to  the  line  of  the  street,  in- 
stead of  cutting  away  the  whole  limb. 
Memphis  Bell  Tel.  Co.  v.  Hunt,  16 
Lea  (Tenn.),  456  (1886).  In  Tlssot 
V.  Great  Southern  Tel.  &  Tel.  Co.,  39 
La.  Ann.  996  (1887),  where  the  poles 
and  wires  might  have  been  put  on  the 
opposite  side  of  the  street,  and  in- 
stead thereof  the  limbs  of  four  full- 
grown  magnolia  shade  trees,  for  a 
space  from  twenty-five  to  forty  feet 
in  circumference,  were  cut  out,  the 
court  said  that  more  than  actual  dam- 
age might  be  recovered,  but  reduced 
the  damages  from  $750  to  $400. 
Where  the  statutes  prohibit  the  cut- 
ting of  shade  trees  unless  necessary, 
the  necessity  must  be  alleged  by  the 
defendant  as  a  defense.  Gilchrist  v. 
Dominion  Tel.  Co.,  3  Pugs.  &  Bur. 
(Canada),  553.    In  Commonwealth  v. 
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where  a  telegraph  company  on  a  railroad  right  of  way  cuts  the  trees 
of  an  abutting  property  owner.^  A  telephone  company  in  condemn- 
ing a  right  of  way  for  its  poles,  wires  and  trimming  of  trees,  must 
allege  the  precise  distance  to  which  the  trees  are  to  be  trimmed.^  The 
written  receipt  of  a  property  owner  for  money  received  for  erecting 
a  telephone  line  on  the  highway  in  front  of  his  premises  creates  a 
perpetual  easement  for  as  many  wires  as  the  company  cares  to  put 
on  the  line,  and  a  right  given  thereby  to  trim  trees  justifies  trim- 
ming necessary  to  protect  the  wires.* 

The  proper  measure  of  damages  for  cutting  trees  is  the  difference 
between  the  value  of  the  land  before  the  trees  were  cut  and  its  value 
after  the  trees  were  cut.*    In  New  York  treble  damages  are  allowed 


Smith,  6  Am.  Elec.  Cas.  167  (1881), 
where  a  lineman  was  tried  criminally 
for  trimming  trees  that  interfered 
with  wires  that  had  been  in  use 
a  long  time,  the  court  charged  the 
jury  that  inasmuch  as  the  company 
apparently  had  the  right  to  have 
their  telegraph  line  on  the  street,  the 
lineman  was  not  liable  unless  he 
unnecessarily  and  maliciously  cut 
branch^  from  the  trees.  The  court 
held  also  that  it  was  immaterial  in 
this  criminal  prosecution  whether 
the  company  might  have  avoided  the 
trimming  by  substituting  higher 
poles.  In  the  case  Puselier  v.  Great, 
etc.  Tel.  Co.,  50  La.  Ann.  799  (1898), 
the  court  allowed  small  damages  for 
the  cutting  of  trees  which  were  of 
small  value. 

1  Where  a  telegraph  company  on  a 
railroad  right  of  way  cuts  trees  upon 
adjacent  land,  supposing  they  were 
dangerous  to  the  telegraph  line,  when 
in  fact  they  were  not,  the  company 
is  liable  in  damages.  A  judgment  for 
$100  damage  was  sustained.  "West- 
ern Union  Tel.  Co.  v.  Satterfleld,  34 
111.  App.  386  (1889) ;  s.  c.,'2  Am.  Elec. 
Cas.  296.  Where  the  telegraph  line 
is  built  by  the  railroad  and  a  tele- 
graph company  jointly  on  the  railroad 
right  of  way,  an  abutting  property 
owner  can  recover  damages  for  cut- 
ting trees  on  such  right  of  way  from 
the  telegraph  company  only,  and  only 
such  part  of  the  damage  as  is  due  to 


the  telegraph  company,  the  railroad 
company  having  the  implied  right  to 
erect  a  telegraph  line  for  railroad 
purposes  without  paying  damages. 
Western  Union  Tel.  Co.  v.  Rich,  19 
Kan.  517   (1878). 

2  Bell,  etc.  Co.  v.  Parker,  187  N.  Y. 
Rep.  299   (1907). 

3  A  purchaser  of  the  property  is 
bound  to  take  notice  of  the  telephone 
company's  rights,  even  though  the  re- 
ceipt was  not  recorded,  the  telephone 
line  itself,  however,  being  in  exist- 
ence upon  the  highway  at  the  time 
the  property  was  sold.  Barber  v. 
Hudson  River  Tel.  Co.,  105  N.  Y.  App. 
Div.  154  (1905).  Where  a  telephone 
company  in  constructing  its  lines 
over  a  private  right  of  way  cuts  tim- 
ber outside  of  the  space  granted  to 
it  and  drives  over  wheat  on  adjacent 
land  it  is  liable  in  damages.  Phillips 
V.  American,  etc.  Co.,  71  S.  C.  571 
(1905). 

4  Where  fully-grown  forest  trees 
are  cut,  the  measoire  of  damages  is 
their  value  alone;  but  in  New  York, 
in  such  a  case,  the  measure  of  dam- ' 
ages  is  the  difference  in  value  of  the 
land  before  and  after  the  cutting  or 
destruction.  As  to  partly-grown  tim- 
ber, the  New  York  rule  prevails  in 
other  states  also.  The  New  York 
rule  applies  also  to  shade  or  orna- 
mental or  fruit  trees.  The  plaintiff 
suing  for  the  burning  of  fruit  trees 
cannot  show  the  value  of  trees  as 
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by  statute.^       In  a  few  cases  punitive  damages  have  been  allowed.^ 
Tlie  general  rule  of  law  relative  to  shade  trees  on  the  highway 


fruit-bearing  trees  connected  with,  the 
soil,  but  must  show  their  value  free 
from  the  soil,  or  must  show  the  differ- 
ence in  the  value  of  the  realty  by  rea- 
son of  the  Injury.  Dwight  v.  Blmira, 
etc.  R.  R.,  132  N.  Y.  199  (1892),  over- 
ruling Whitbeck  v.  N.  Y.  C.  R.  R.,  36 
Barb.  644  (1862).  Edsall  v.  Howell,  86 
Hun,  424  (1895),  follows  the  rule  as 
to  damages  laid  down  in  Dwight  v. 
Elmira,  etc.  R.  R.  In  Nixon  v.  Still- 
well,  52  Hun,  353  (1889),  the  court 
reversed  a  judgment  for  $200  as  be- 
ing excessive  for  eight  basswood  trees 
in  a  suit  between  two  adjoining  farm- 
ers. The  measure  of  damages  for 
cutting  timber  from  forest  land  is 
the  market  value  of  the  timber,  un- 
less the  land  has  value  for  summer 
homes,  which  value  must  be  clearly 
shown  and  a  witness  who  knows 
merely  the  value  of  two  places  is  not 
qualified  to  testify  as  to  the  difference 
between  the  value  of  the  land  with 
the  trees  on  and  its  value  with  the 
trees  off.  Ferguson  v.  Buckell,  101 
N.  Y.  App.  Div.  213  (1905).  A  tele- 
phone company  cutting  timber  for  a 
right  of  way  through  a  game  preserve 
may  be  held  liable  for  diminution  in 
value,  not  merely  of  the  strip  of  land 
occupied,  but  of  the  lands  as  a  whole 
up  to  the  time  of  the  commencement 
of  the  action.  Morison  v.  American, 
etc.  Co.,  115  N.  Y.  App.  Div.  744 
(1906).  The  measure  of  damages  for 
unreasonable  cutting  of  trees  by  a 
telephone  company  is  the  difference 
between  the  value  of  the  land  as  it 
would  have  been  if  the  cutting  had 
been  reasonable  and  what  it  was 
after  the  cutting,  and  is  not  the  dif- 
ference between  the  value  before  and 
after  the  cutting.  Meyer  v.  Standard, 
etc.  Co.,  122  Iowa,  514  (1904).  In 
Hoyt  V.  Southern  N.  E.  Tel.  do.,  60 
Conn.  385  (1891),  $150  was  aUowed 
as  damages  for  a  telephone  company 


cutting  a  large  ornamental  elm  shade 
tree  thirty  years  old  in  a  street. 

1  Under  the  New  York  statute  three 
times  the  amount  of  the  verdict  is 
given  to  the  plaintiff  as  a  matter  of 
right,  unless  the  jury  expressly  find 
that  the  injury  "was  casual  or  in- 
voluntary," etc.  Humes  v.  Proctor,  73 
Hun,  2m  (1893);  aff'd,  151  N.  Y.  520. 
In  MoCruden  v.  Rochester  Ry.,  25  N. 
Y.  Supp.  114  (1893);  aff'd,  28  N.  Y. 
Supp.  1135,  triple  damages  were  al- 
lowed against  a  street  railway  com- 
pany for  cutting  shade  trees;  that  is, 
three  times  the  difference  in  value  of 
the  land.  In  front  of  which  (the  trees 
stood,  before  and  after  the  cutting 
down  of  the  trees. 

2  Punitive  damages  may  be  col- 
lected in  a  tree-cutting  case  where 
the  act  was  grossly  negligent.  Cum- 
berland Tel.  etc.  Co.  v.  Poston,  94 
Tenn.  696  (1895),  where  higher  poles 
might  have  been  used  and  no  cutting 
was  necessary.  In  the  case  of  Cum- 
berland, etc.  Co.  V.  Shaw,  102  Tenn. 
313  (1899),  punitive  damages  were 
allowed  for  the  cutting  of  a  tree 
where  the  owner  had  forbidden  the 
same.  Exemplary  damages  cannot  be 
recovered  against  a  telegraph  com- 
pany for  cutting  shade  trees  on  the 
highway,  where  the  tenant  of  the 
abutting  property  owner  gave  oral 
permission  to  do  such  cutting  and 
such  permission  was  acted  upon  in 
good  faith.  Western  Union  T.  Co.  v. 
Smith,  64  Ohio  St.  106  (1901).  In 
the  case  of  Cumberland,  etc.  Co.  v. 
Cassedy,  78  Miss.  666  (1901),  where 
a  telephone  company  with  the  con- 
sent of  the  city  council  and  marshal 
cut  shade  trees  on  the  street,  al- 
though forbidden  to  do  so  by  the 
abutting  property  owner,  punitive 
damages  were  allowed,  but  the  allow- 
ance of  $500  for  actual  and  punitive 
damages   for  cutting  out  eight  feet 
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is  that  where  they  stand  within  the  curbing  of  the  sidewalk  they 
are  not  a  nuisance,  unless  they  obstruct  the  travel  along  the  street, 
and  hence,  not  being  a  nuisance,  the  abutting  property  owner  may 
prevent  their  removal  as  such.^  .  A  property  owner's  permit  to  trim 
trees  not  less  than  eighteen  inches  does  not  authorize  trimming  the 
trees  back  from  ten  to  sixteen  feet  from  the  wires  where  it  is  shown 
that  there  was  an  oral  agreement  limiting  the  amount  of  trimmiag.'' 
In  some  of  the  states  there  are  statutes  r^ulating  the  trimming  of 
trees  on  the  highway.' 


from  the  top  of  ornamental  shade 
trees,  the  actual  damage  being  small, 
was   declared   excessive. 

1  See  Dillon,  Mun.  Corp.,  §  663,  note, 
and  §  399.  Compare  Bliss  v.  Ball, 
99  Mass.  597  (1868).  A  telephone 
company  cannot,  even  with  the  con- 
sent of  the  selectmen  of  the  town,  cut 
or  trim  trees  outside  of  the  highway 
in  order  to  make  way  for  a  telephone 
line  on  the  highway,  even  though  the 
telephone  company  has  moved  its  line 
from  one  side  of  the  highway  to  the 
other  on  the  order  of  the  selectmen 
in  order  to  make  way  for  an  electric 
street  railway,  and  the  tree  branches 
overhanging  the  highway  interfered 
with  the  construction.  Bradley  v. 
Southern  N.  E.  Tel.  Co.,  66  Conn.  559 
(1895).  Of  course,  a  telegraph  com- 
pany which  constructs  under  the  act 
of  congress  is  in  a  different  position, 
inasmuch  as  it  is  given  the  absolute 
right  to  construct  its  lines  on  the 
highway,  and  any  state  statute  that 
prevents  such  construction  is  uncon- 
stitutional and  void.     Pensacola  Tel. 

'  Co.  V.  Western  Union  Tel.  Co.,  96  U. 
S.  1  (1877). 

2  Nichols  V.  N.  Y.,  etc.  Tel.  &  Tel. 
Co.,  126  N.  Y.  App.  Div.  184  (1908). 

3  Connecticut:  General  Statutes, 
Revision  of  1902,  §§  3903,  4441,  4442. 

Indiana:  Horner's  Annotated  Stat- 
utes, Vol.  I,  1901. 

Kentucky:  Kentucky  Statutes,  Car- 
roll, 1899. 

Maine:  Revised  Statutes  (1903), 
Ch.  55,  §8. 


Maryland:  Public  General  Laws 
(1904),    Vol.    I,    Art    23,    §331. 

Massachusetts:  Acts  and  Resolves 
of  Mass.  of  1905,  Chap.  279,  as  fol- 
lows: 

Section  1.  The  highway  commis- 
sion shall  have  the  exclusive  care 
and  control  of  all  shade  trees  within 
the  limits  of  state  highways,  and  may 
trim,  cut  or  remove  such  trees,  or 
license  the  trimming,  cutting  or  re- 
moval of  such  trees 

Section  3.  Whoever  without  au- 
thority cuts  down  or  removes  a  shade 
tree  within  the  limits  of  a  state  high- 
way, or  maliciously  injures,  defaces 
or  destroys  any  such  tree,  shall  for- 
feit not  less  than  }5  nor  more  than 
$100  to  the  use  of  the  commonwealth. 

Michigan:  Compiled  Laws  of  Mich. 
(1897),   Vol.    2    (6660),    §3. 

Mississippi:  Codes  of  1906,  4978 
(4413). 

Missouri:  Annotated  Statutes 
(1906),  Vol.  IV,  §9668. 

Nebraska:  Compiled  States  (1907), 
490,  §3;    7747,  §90;    7748,  §91. 

Nevada:  General  Statutes  (1885), 
4690,  §  144. 

New  Hampshire:  Public  Statutes 
(1891),  Ch.  81,  §  5.  Where  an  electric- 
light  company  trims  trees  without 
the  owner's  consent,  or  by  order  of 
the  selectmen,  as  required  by  the 
New  Hampshire  statute,  it  is  liable  in 
trespass.  Darling  v.  Newport,  etc.  Co., 
69  Atl.  Rep.  885   (N.  H.  1908). 

Ohio:  Bates'  Annotated  Statutes, 
Vol.    11.    (5tll  ed.)    (1906),    §3457. 
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§  937.  Accidents  from  telegraph  poles,  wires,  and  electric  cur- 
rent—lAaMlity  of  municipalities — LiaMlity  of  corporation  for  in- 
juries caused  by  its  poles — LiaMlity  of  corporation  for  injuries 
caused  by  its  wires  —  Liability  of  corporation  to  its  own  em- 
piUyyees — Poles  and  wires  of  one  company  interfering  with  those  of 
another. — At  common  law  quasi-corporations,  such  as  counties, 
townships,  and  New  England  towns,  are  not  liable  for  damages  oc- 
casioned by  defective  roads  and  obstructions  thereon.  As  to  cities 
and  incorporated  towns  generally,  they  are  not  liable  when  the 
traveled  way  is  without  obstructions  which  endanger  the  safety  of 
travelers  using  ordinary  care.-^  Thus,  a  city  is  not  liable  for  an 
injury  due  to  a  defective  electric-light  pole  which  a  company  main- 
tains in  the  street,  unless  there  is  proof  that  the  city  has  been  neg- 
ligent after  notice  of  defects  in  the  pole.^  A  municipality  is  not 
liable  for  injuries  due  to  hanging  telephone  or  electric-light  wires 
in  the  street  unless  it  has  notice  thereof,  or  the  condition  is  apparent 
and  the  danger  obvious.^    A  man  with  a  team  who  turns  out  in  the 


Oregon:  Billinger  and  Cotton's 
Anno.  Codes  and  Statutes,  Vol.  I, 
§348. 

Pennsylvania:  Session  Laws,  1891 
No.  168. 

Rhode  Island:  Public  Statutes 
(1882),  Ch.  233.  §1,  p.  649;  Laws 
1900,  Ch.  736. 

Tennessee:    Code  (1896),  §6525. 

Utah:  Revised  Statutes  (1898), 
§  1126. 

Vermont:  Public  Statutes  (1906) 
§  4841. 

Virginia:  Code  (1904),  Vol.  I, 
§  1294A. 

Washington:  Laws  1903,  Ch.  118, 
§4. 

Wisconsin:  Statutes  (1898),  Vol.  I, 
p.  1011,  §  1345. 

1  Dillon  on  Municipal  Corp.,  sees. 
996-1026.  Where  the  current  of  an 
electric-light  company  charges  a 
highway  with  electricity,  the  com- 
pany and  the  city  cannot  be  joined 
in  the  same  suit  as  joint  tort  feasors, 
inasmuch  as  the  liability  of  the  latter 
is  statutory  and  of  the  former  is  at 
common  law,  and  that  of  the  latter  is 
secondary.  Mooney  v.  Edison,  etc.  Co., 
185  Mass.  547  (1904).    Where  a  city 


allows  a  wire  to  be  stretched  from 
the  roof  of  a  building  downward  and 
outward  across  a  street  for  a  per- 
former to  slide  down  the  same,  sup- 
posedly by  her  teeth,  but  actually  by 
a  concealed  harness,  and  the  wire 
breaks  and  the  performer  strikes  a 
pedestrian  on  the  street,  the  city  is 
liable.  Wheeler  v.  City  of  Ft  Dodge, 
131  Iowa,   566    (1906). 

2  City  of  Denver  v.  Sherret,  88  Fed. 
Rep.  226  (1888).  In  the  case,  how- 
ever, of  Mooney  v.  Luzerne  Borough, 
186  Pa.  St.  163  (1902),  the  court,  in 
passing  upon  the  liability  of  a  mu- 
nicipality on  account  of  accidents  due 
to  wires  of  corporations  occupying 
the  streets,  said:  "It  is  the  duty  of 
a  municipality  to  exercise  a  careful 
supervision  over  the  adjustment  and 
regulation  of  the  electric  wires  sus- 
pended over  its  streets,  and  It  is 
liable  for  injuries  resulting  from  ne- 
glect of  such  duty."  Overruling  West 
Chester  v.  Apple,  35  Pa.  St.  284 
(1860).  As  to  the  liability  of  a  city 
for  the  breaking  of  a  pole  in  the 
street,  see  Durfleld  v.  City  of  New 
York,  101  isr.  Y.  App.  Div.  581  (1905). 
3  Fox  V.  Village  of  Manchester,  183 
N.  Y.  141  (1905). 


3611 


§  937.] 


TELEGEAPH  COMPANIES. 


[CH.  LVI. 


night  to  avoid  an  automobile  and  runs  into  a  telephone  pole  cannot 
told  the  to-wn  liable  where  he  was  familiar  with  the  road  and  the 
beaten  roadwajf  was  nineteen  feet  wide  and  the  pole  was  on  a  line 
with  the  other  poles.^  A  town  is  not  liable  for  damage  to  a  person 
who  falls  into  a  hole  dug  by  a  telephone  company  in  the  street  and 
left  unguarded  for  an  hour  and  a  half,  unless  it  is  shown  that  the 
town  had  actual  notice  thereof.^  A  town  is  not  liable  for  damages 
to  a  traveler  by  reason  of  being  thrown  from  his  carriage  against  a 
telegraph  pole,  such  pole  having  been  authorized  by  law  and  the 
selectmen.®  The  statutes  of  the  state  may,  however,  render  the  munic- 
ipalities liable  in  such  cases.*  A  municipality  may  be  liable  for  an 
injury  caused  to  a  person  by  an  abandoned  telephone  wire  which  for 
several  months  had  sagged  into  the  street  and  finally  became  charged 
from  an  electric-light  wire.® 


1  Scofield  V.  Town  of  Pouglikeepsie, 
122  N.  Y.  App.  Div.  868  (1907).  Even 
though  a  conductor  on  an  electric 
street  car  is  injured  by  a  tree  stand- 
ing close  to  the  track,  yet  the  towA 
is  not  liable  where  the  conductor  had 
been  past  the  tree  many  times  and 
did  not  consider  it  dangerous.  Hall 
V.  Inhabitants,  etc.,  184  Mass.  147 
(1903). 

2  Mayor,  etc.  v.  House,  104  Tenn. 
1  (1900). 

3  Young  V.  Inhabitants  of  Yar- 
mouth, 75  Mass.  386  (1857).  The 
municipality  is  not  liable  for  an  in- 
jury to  a  passenger  on  a  trolley  road 
standing  on  the  running  board  and 
struck  by  a  trolley  pole  near  the 
tracks.  Kennedy  v.  Lansing,  99  Mich. 
518  (1894).  Where  a  municipality  ex- 
pressly assents  to  the  particular  lo- 
cation of  an  electric-light  pole  in  the 
highway,  and  a  person  is  injured  and 
holds  the  municipality  liable,  the  lat- 
ter cannot  have  recourse  to  the  elec- 
tric-light company,  inasmuch  as  both 
are  joint  wrong-doers.  Trustees  of 
Geneva  v.  Brush  Electric  Co.,  50  Hun, 
581  (1889).  In  this  case  a  runaway 
horse  ran  against  an  electric-light 
pole  and  the  municipality  was  held 
liable,  but  it  was  held  that  it  could 
not  have   recourse   to  the   company 


that  did  not  own  the  pole,  but  merely 
rented  the  right  to  place  wires  on  it. 

4  A  municipality,  bound  by  statute 
to  keep  its  streets  in  condition  reason- 
ably safe  for  travelers,  is  liable  where 
boys  are  injured  by  a  live  electric- 
light  wire  which  negligently  is  per- 
mitted to  hang  in  the  street.  Gra- 
ham V.  Boston,  156  Mass.  75  (1892). 
Where  a  telephone  wire  hangs  in  a 
street  and  conveys  an  electrio-llght 
current,  a  person  who  is  injured  in 
picking  up  the  wire  for  the  purpose 
of  throwing  it  out  of  the  street  may 
hold  the  city  liable.  Bourget  ».  Cam- 
bridge, 156  Mass.  391   (1892). 

6  Mooney  «.  Borough,  etc.,  186  Pa. 
St.  161  (1898).  A  city  is  liable  for 
an  injury  due  to  a  telegraph  wire 
which  breaks  and  falls  in  the  street 
and  conducts  an  electric-light  cur- 
rent, even  though  no  notice  was 
given  to  the  officers  of  the  city,  but  It 
appears  that  a  policeman  placed  the 
end  of  the  wire  on  one  side  and  then 
went  to  report,  instead  of  remaining 
and  warning  people  from  the  wire. 
Kansas  City  v.  Gilbert,  65  Kan.  469 
(1902).  Where  a  city  places  a  tel- 
egraph wire  for  city  purposes  on  the 
poles  of  an  electric-light  company  and 
afterwards  abandons  the  use  of  the 
same,  and  the  wire  is  broken  and  one 
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§  937a.  Liability  of  corporation  for  injures  caused  by  its/poles.— 
Where  a  telegraph  wire  is  attached  to  a  chimney  without  the  owner's 
wnsent,  and  pulls  it  over,  and  a  person  is  injured  and  sues  the  owner 
of  the  building,  and  he  notifies  the  company,  and  it  refuses  to  de- 
fend, and  he  settles,  he  may  have  recourse  against  the  telegraph  com- 
pany.^ If  a  pole  is  unlawfully  erected  in  the  street,  a  person  who 
is  injured  by  his  runaway  horse  running  into  such  pole  may  hold  the 
company  erecting  the  pole  liable  for  the  injury.^  And  even  if  the 
pole  was  lawfully  erected,  yet  it  may  be  a  question  for  the  jury 
as  to  whether  the  location  of  the  pole  was  dangerous  to  the  public.^ 


end  falls  into  the  street  and  remains 
hanging  for  several  days,  and  a  trol- 
ley current  passes  through  it  and 
kills  a  person,  the  city  is  liahle.  Twist 
V.  City  of  Rochester,  37  N.  Y.  App. 
Div.  307  (1899) ;  aS'd,  165  N.  Y.  619. 

1  Gray  v.  Boston,  etc.  Co.,  114  Mass. 
149  (1873). 

2  Wolfe  V.  Erie  Tel.  &  Tel.  Co.,  33 
Fed.  Rep.  320   (1887). 

3  Wolfe  V.  Erie  Tel.  &  Tel.  Co.,  33 
Fed.  Rep.  320  (1887).  In  Sheffield  v. 
Central  Union  Tel.  Co.,  36  Fed.  Rep. 
164  (1888),  where  the  question  of 
negligence  was  submitted  to  the  jury, 
the.  court  said:  "In  the  location  of 
its  poles  in  the  highway  the  defend- 
ant was  required  to  exercise  reason- 
able care,  so  as  not  to  incommode 
persons  having  a  right  to  use  the 
road  for  all  purposes  of  travel.  This 
use  means  the  ordinary  and  reason- 
able use  of  the  highway  for  all  pur- 
poses for  which  highways  are  usual- 
ly used  by  the  public.  It  was  not  re- 
quired to  so  locate  Its  post  or  pole  as 
to  provide  against  all  possible  inju- 
ries that  might  be  incurred  or  happen 
under  extraordinary  circumstances; 
then  ascertain  the  location  of  the 
pole,  and  find  whether  it  did  so 
inconvenience  the  public,  and  make 
such  location  careless  and  negligent. 
The  plaintiff  had  a  right  to  the  use  of 
the  highway  for  purjpcses  of  travel 
without  being  incommoded  by  the 
pole  of  the  defendant,  located  in  the 
public  highway."  It  is  for  the  jury 
to  say  whether  a  trolley  pole  was  so 


located  as  to  unnecessarily  and  un- 
reasonably endanger  any  person  trav- 
eling in  that  vicinity,  or  whether  it 
should  have  been  changed  after  ex- 
perience had  shown  it  to  be  danger- 
ous. Cleveland  v.  Bangor  St.  Ry.,  86 
Me.  232  (1894).  Even  though  a 
country  road  is  changed,  yet  if  the 
old  road  continues  to  be  used,  a  tel- 
ephone company  is  liable  for  placing 
one  of  its  poles  in  the  middle  of  the 
old  road,  causing  an  injury  to  a  per- 
son striking  the  pole  on  a  dark  night 
while  driving  on  the  old  road.  Watts 
V.  Southern  Bell,  etc.  Co.,  100  Va. 
45  (1901).  A  water- works  company 
may  be  liable  for  an  injury  to  a  pe- 
destrian striking  his  knee  against  a 
hydrant  in  the  sidewalk,  if- such  loca- 
tion of  the  hydrant  is  unreasonable 
and  it  is  not  shown  that  the  munici- 
pality authorized  that  particular  loca- 
tion. Bean  r.  Maine  Water  Co.,  92 
Me.  469  (1899).  The  fact  that  a 
child  is  injured  by  spikes  in  a  tele- 
graph pole,  placed  there  for  climbing 
purposes,  is  not  negligence  per  se  on 
the  part  of  the  company.  SImonton 
V.  Citizens',  etc.  Co.,  28  Tex.  Civ.  App. 
374  (1902).  Where  the  hat  of  a  pas- 
senger is  blown  off  and  he  rises  to  sig- 
nal the  conductor,  and  by  reason  of 
the  swaying  of  the  car  he  sways  and 
his  head  comes  in  contact  with  one  of 
the  trolley  poles,  he  may  hold  the 
company  liable.  Schmidt  v.  Coney 
Island,  etc.  R.  R.,  26  N.  Y.  App.  Div. 
391  (1898).  Where  a  pole  is  erected 
out  of  line  with  the  other  poles  so 
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Where  wagons  had  run  into  a  street  railway  pole  several  times  on 
account  of  its  location,  and  the  company  knew  it,  and  in  putting  in 
a  new  pole  made  it  still  more  dangerous,  the  jury  may  find  it  liable 
for  negligence  in  the  location  of  the  pole.^  A  telephone  company 
which  places  its  poles  so  near  the  traveled  portion  of  a»  highway  that 
a  person  seated  on  a  wagon,  with  his  feet  extending  about  one  foot 
from  the  side  of  the  wagon,  is  injured  by  coming  in  contact  with  the 
pole,  is  liable  for  such  injury.^ 

Where,  however,  the  pole  is  lawfully  erected,  and  is  located  so 
as  not  to  obstruct  the  public  use,  and  where  it  was  improbable 
that  any  but  a  runaway  horse  would  strike  it,  the  company  is  not 
liable.*  The  fact  that  an  unusual  storm  causes  a  telegraph  pole  to 
break  and  fall  is  not  proof  of  negligence.  It  must  be  proved  that 
the  pole  was  not  originally  reasonably  sufficient,  or  was  carelessly 
permitted  to  become  insufficient  by  decay.*  Where  a  road  overseer 
plows  near  a  telephone  pole  ini^the  street,  and  eight  or  ten  days  there- 


as  to  leave  only  sixteen  feet  for  ve- 
hicles, and  a  party  is  injured  by- 
driving  into  STich  pole,,  the  company 
is  liable.  Bevis  v.  Vanceburg,  etc. 
Co.,  89  S.  W.  Rep.  126  (Ky.  1905).  A 
railroad  is  not  liable  because  a  horse 
becomes  frightened  by  its  hand-car 
which  has  been  removed  from  the 
railroad  track  upon  the  highway  at  a 
crossing  for  a  suiilcient  time  to  per- 
mit a  train  to  pass.  Webster  v.  Chi- 
cago, etc.  Ry.,  158  Fed.  Rep.  769 
(1907). 

1  Lambert  v.  Weistchester,  etc.  Co., 
115  N.  Y.  App.  Div.  78  (1906) ;  afE'd, 
191  N.  Y.  248. 

2  Little  V.  Central,  etc.  Co.,  213  Pa. 
St.  229   (1906). 

3  Roberts  v.  Wisconsin  Telephone 
,  Co.,  77  Wis.  589  (1890).  An  electric- 
light  company  maintaining  a  pole  in 
the  street  is  not  liable  for  an  injury 
due  to  the  pole  falling  by  reason  of 
decay,  where  such  defect  in  the  pole 
was  not  visible  and  not  known  to  the 
company.  City  of  Denver  v.  Sherret, 
88  Fed.  Rep.  226  (1898).  A  tele- 
phone company  is  not  liable  for  in- 
jury to  a  person  on  horseback  who  in 
the  night-time  runs  into  a  pole  on  the 
highway,  unless  it  is  shown  that  the 
pole  was  negligently  located.     Cum- 


berland, etc.  Co.  V.  Cook,  103  Tenn. 
730  (1900).  Where  a  telegraph  pole 
is  located  away  from  the  beaten  part 
of  the  highway  so  as  to  be  safe  from 
teams  ordinarily,  and  a  runaway 
team  strikes  the  pole  and  breaks  it, 
the  company  is  not  liable,  even 
though  the  pole  was  originally  de- 
ficient in  strength.  Allen  v.  Atlantic 
&  Pac.  Tel.  Co.,  21  Hun,  22  (1880). 
4  Ward  V.  Atlantic  &  P.  Tel.  Co.,  71 
N.  Y.  81  (1887).  Where  a  telegraph 
pole  breaks  and  the  wires  fall  across 
the  highway,  and  a  carriage  runs  into 
them,  negligence  on  the  part  of  the 
company  Is  not  proven  by  showing 
that  poles  forty  rods  away  were  rot- 
ten, it  not  being  shown  that  all  the 
poles  were  of  the  same  kind,  put  up 
at  the  same  time,  and  equally  exposed. 
Western  Union  Tel.  Co.  v.  Levi,  47 
Ind.  552  (1874).  Even  though  a 
pole  breaks  during  an  unusual  storm 
and  it  is  proved  that  the  pole  was 
unsubstantial,  yet  this  does  not  prove 
that  the  pole  was  unfit  and  insufficient 
under  ordinary  circumstances,  and 
hence  there  is  no  liability.  South- 
western, etc.  Co.  V.  Ingrando,  65  S. 
W.  Rep.  1085  (Tex.  1901).  See  also 
§  9376,  infra. 
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after  the  pole  falls  by  reason  thereof  and  injures  a  person,  the  com- 
pany is  not  liable  if  it  had  no  notice  of  the  work  done  by  the  over- 
seer.-' The  failure  of  a  company  to  properly  sustain  a  pole  by  guy- 
wires  may  render  the  company  liable.^ 

A  telephone  company  that  owns  a  telephone  pole  is  not  respon- 
sible for  an  injury  from  an  insulator  falling  from  a  cross-arm  on 
such  pole,  the  cross-arm  and  insulator  being  the  property  of  a  tele- 
graph company  and  being  in  the  exclusive  possession  of  the  latter 
company.*  So  also  where  a  trolley  pole  slips  and  breaks  an  electric- 
light  globe  and  a  person  below  is  injured,  the  electric-light  company  is 
not  liable  if  the  trolley  company  was  negligent.*  Where  a  street  rail- 
way trolley  pole  is  put  just  outside  the  curb,  because  the  property 
owner  will  not  allow  it  inside,  and  a  truck  runs  against  it  and  injures 
a  person,  his  remedy  is  not  against  the  trolley  company.'  If  the 
employees  of  an  electric-light  company,  in  taking  down  a  pole,  are 
unable  to  control  it,  and  it  falls  and  injures  a  child,  the  company  is 
Hable.« 

Although  an  electric-railway  pole  is  located  in  the  middle  of  the 
street,  even  by  consent  of  the  local  authorities,  yet,  if  a  person 
about  to  enter  a  car  is  injured  by  the  pole,  it  is  for  the  jury  to  say 


1  Harton  v.  Forest  City  Tel.  Co.,  59 
S.  E.  Rep.  1022  (N.  C.  1907). 

2  In  Johnson  v.  Northwestern  Tel. 
Exch.  Co.,  48  Minn.  433  (1892);  s.  c, 
54  Minn.  37  (1893),  where  a  pole  on  a 
corner  was  held  in  place  by  guy- 
wires  running  on  to  private  property, 
and  the  guy-wires  had  been  cut  by 
the  owners  of  the  property,  and  the 
company  neglected  for  an  unreason- 
able length  of  time  to  give  other  sup- 
port to  the  pole,  which  fell  and  in- 
jured the  plaintiff,  it  was  held  that 
the  company  was  liable.  In  the  sec- 
ond decision  Judge  Mitchell  said  that 
undoubtedly  defendant  was  bound  to 
foresee  that  Shadwell  (the  private 
property  owner)  might  remove  those 
guys,  but  it  could  not  anticipate  that 
he  would  do  it  negligently  so  as  to 
allow  the  pole  to  fall  into  the  street 
without  warning  to  i)assers  by.  Neg- 
ligence, not  wanton,  cannot  ordinarily 
be  said  to  be  the  proximate  cause  of 
an  injury  when  the  negligence  (which 
could  not  have  been  reasonably  antici- 


pated) of  another  independent  human 
agency  has  intervened  and  directly 
caused  the  injury.  Hence  it  was  not 
clear  but  that  on  the  state  of  facts 
the  negligence  of  Shadwell  was  the 
sole  proximate  cause  of  injury.  But, 
however  that  may  be,  the  question 
was  settled  on  the  former  appeal. 

3  Quill  V.  Empire  State,  etc.  Co.,  159 
N.  Y.  1   (1899). 

4  Nelson  v.  Narragansett,  etc.  Co., 
69  Atl.  Rep.  1001   (R.  I.  1908). 

5  Lanigan  v.  Brooklyn  Heights  R. 
R.,  125   N.  Y.  App.  Div.  622    (1908). 

6  Kyle  r.  Southern  El.  L.  Co.,  174 
Pa.  St.  570  (1896).  A  telephone  com- 
pany is  liable  for  the  negligence  of 
its  contractor  in  constructing  the  line 
in  the  street.  Vosbeck  v.  Kellogg,  78 
Minn.  176  (1899).  An  explosion  of 
gas  in  a  manhole  of  a  telephone  com- 
pany may  render  it  liable  if  it  did 
not  use  reasonable  care  to  prevent  it. 
Chalmers  v.  Paterson,  etc.  Co.,  66 
N.  J.  L.  41   (1901). 
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whether  the  pole  was  dangerous  and  whether  there  was  negligence.^ 
A  fleshy  person  who,  while  on  the  running  board  of  a  street  car,  is 
struck  by  a  trolley  pole,  cannot  hold  the  company  liable.^  Where  a 
person,  in  stepping  over  a  telegraph  pole  lying  in  the  street,  slips 
and  is  injured,  it  is  for  the  jury  to  say  whether  the  pole  was  the  proxi- 
mate cause  of  the  injury.®  Under  a  statute  rendering  telegraph  aad 
telephone  companies  liable  for  injury  due  to  their  poles  they  are 
liable  without  proof  of  negligence,  but  it  is  a  good  defense  that  plain- 
tiff was  guilty  of  contributory  negligence.* 

§  937&.  Liability  of  corporation  for  injury  caused  by  its  wires.— 
The  wires  of  a  telegraph,  telephone,  or  electric-light  company  a^e 
also  a  source  of  accident.  If  the  wires,  during  construction  work 
or  afterwards,  are  left  in  the  way  of  travel,  without  proper  precau- 
tions being  taken,  the  company  is  liable  for  any  injury  that  may  be 
caused  thereby.®     A  telephone  company  is  not  liable  for  an  injury 


1  Kowalski  v.  Newark  Pass.  Ry.,  15 
N.  J.  L.  J.  50  (1892). 

2  Tietz  V.  International  Ry.  Co.,  186 
N.  Y.  347   (ISM). 

sZopfl  V.  Postal  T.  C.  Co.,  60  Fed. 
Rep.  987   (1894). 

4  Riley  V.  New  England,  etc.  Co., 
184  Mass.  150  (1903). 

5  A  pedestrian  injured  by  tripping 
on  an  eleotric-liglit  wire  which 
crossed  and  lay  upon  the  sidewalk 
may  hold  the  company  liable.  The 
pedestrian  was  not  bound  to  see  the 
wire.  Brush  El.  L.  Co.  v.  Kelley, 
126  Ind.  220  (1890).  It  is  for  the 
jury  to  say  whether  there  is  con- 
tributory negligence  where  a  wire  is 
about  two  inches  above  and  across 
the  street,  and  the  driver  of  a  wagon 
leads  his  horses  aicross  and  then 
steps  on  the  wire  while  the  front 
wheels  go  over,  and  then  tries  to 
drive  the  rear  wheels  over,  but  the 
wire  catches  and  the  horses  run  away 
and  are  injured.  Thomas  v.  Western 
Union  Tel.  Co.,  100  Mass.  156  (1868). 
Where  a  wire  is  across  and  on  a 
street,  and  the  company's  employees 
endeavor  to  raise  and  throw  such 
wire  over  a  passing  team  and  wagon, 
and  in  doing  so  strike  the  wagon 
and  frighten  the  horses  and  cause  In- 
jury, the  company  is  liable.    Staring 


V.  Western  Union  Tel.  Co.,  11  N.  Y. 
Supp.  817  (1890).  Where,  by  reason 
of  a  fire,  the  wires  are  broken  and 
become  imbedded  in  ice  in  the  street 
and  the  entls  are  cut  off,  a  person 
who  trips  on  one  of  them  may  recover 
damages  for  the  injury,  even  though 
he  knew  that  pieces  of  the  wires  were 
so  frozen  into  the  highway.  Nichols 
V.  Minneapolis,  33  Minn.  430  (1885). 
Where  employees  drop  a  telephone 
wire  and  it  falls  on  a  horse  and 
causes  him  to  jump  and  throw  the 
driver  out  and  injure  him,  the  com- 
pany Is  prima  facie  liable.  Arkansas 
Tel.  Co.  V.  Ratteree,  57  Ark.  429  (1892). 
Where  a  telegraph  wire  is  attached 
to  a  building,  and  by  reason  of  the 
building  being  removed  the  wire  sags 
into  the  street  during  the  process  of 
moving  the  building,  and  a  person 
driving  by  Is  injured,  the  owner  of 
the  wire  is  liable.  Neuert  v.  Boston, 
120  Mass.  338  (1876).  Where  a  trol- 
ley wire  is  being  strung  and  lies  on 
the  ground,  running  from  one  pole 
to  another,  and  is  suddenly  thrown 
into  the  air  and  catches  a  boy  and 
kills  him,  the  company  is  liable.  De- 
vine  V.  Brooklyn,  etc.  Co.,  1  N.  Y.  App. 
Div.  237  (1896).  An  electric-light 
company  may  be  liable  where  its 
wires    are    erected    close    to   a   post 
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done  by  the  pulling  of  a  chimney  into  the  street  caused  by  a  derrick 
striking  a  wire  which  extended  across  the  street  to  the  chimney,  the 
wire  being  thirty-nine  feet  above  the  ground  at  the  chimney  point 
and  one  hundred  feet  from  tie  ground  on  the  opposite  side  of  the 
street.^ 

Cases  often  arise  where  the  wires  are  broken  by  a  storm.  The 
general  rule  is  that  if  such  storm  was  not  extraordinary,  the  company 
is  liable  for  any  damage  done.^    If  a  wire  breaks  and  is  not  repaired 


which   conducts   the   electricity   and 
kills  a  person,  even  though  the  con- 
tractor had  not  yet  turned  over  the 
newly  constructed  plant  to  the  com- 
pany.   The  company  cannot  have  con- 
tribution from  the   contractor,  they 
being    joint    tort    feasors.      Interna- 
tional, etc.  Co.  V.  Maxwell,  65  S.  W; 
Rep.  78  (Tex.  1901).    A  hrakeman  on 
a  steam  railroad  who  knows  that  a 
trolley  wire  crosses  the  railroad  not 
far   above   the    cars    cannot   recover 
damages  due  to  his  coming  into  con- 
tact with  such  wire.     Danville,  etc. 
Co.   V.   Watkins,   97  Va.   713    (1900). 
Where  an  electric  company  places  its 
wires  on  a  'building  in  violation  of 
a  city  ordinance,  it  Is  liable  for  caus- 
ing the  death  of  a  person  by  its  cur- 
rent, even  though  the  wire  had  been 
broken  from  the  Insulator.    Wales  v. 
Pacific,  etc.  Co.,  130  Cal.  521  (1900). 
As  to  a  suit  against  the  company  and 
also  an  employee  for  negligence,  see 
Burch  r.  Caden  Stone  Co.,  93  Fed.  Bep. 
181  (1899).   Where  a  city  owns  an  elec- 
tric-light plant  and  allows  its  wires 
to  sag  over  a  railroad,  thereby   in- 
juring a  hrakeman,  it  Is  liable.    Todd 
V.  City  of  Crete,  113  N.  W.  Rep.  172 
(Neb.  1907).    Where  a  telephone  com- 
pany in  erecting  a  wire  in  the  street 
allows    it    to    sag    and    it    becomes 
charged  with  electricity  and  injures 
a  person  who  was  walking  across  the 
street,  the  company  is  liable,  no  warn- 
ing having  been  given  and  the  place 
being  where  people  were  liable  to  be 
injured.     Southern  Bell,  etc.  Co.  124 
Ga.  1050   (1906).  Where  a  telephone 
company  is  negligent  in  constructing 
^d  maintaining  Its  wires  it  is  liable 


for  a  wire  falling  into  the  street  and 
injuring  persons,  even  though  the 
company  had  no  notice  that  the  wire 
was  down.  Politowitz  v.  Citizens',  etc. 
Co.,  115  Mo.  App.  57  (1905).  Where 
a  wire  is  not  strung  as  high  in  the 
highway  as  is  required  by  statute, 
and  a  person  is  injured  by  it,  the 
company  is  liable.  Chant  v.  Clinton, 
etc.  Co.,  110  N.  W.  Rep.  423  (Wis. 
1907).  Proof  that  trolley  wires  have 
fallen  Into  the  street  and  caused 
damage  makes  a  prima  facie  case  of 
negligence.  Clancy  v.  N.  Y.  etc.  R.  B., 
82  N.  Y.  App.  Div.  563   (1903). 

1  Leeds  v.  New  York  Tel.  Co.,  178 
N.  Y.  118   (1904). 

2  Where  a  storm  causes  a  tree  to 
fall  and  break  down  an  electric-lighit 
wire,  and  the  same  storm  breaks  a 
telephone  wire,  which  conducts  the 
electric-light  current  and  does  dam- 
age, the  liabilities  of  the  companies 
depend  upon  negligence  in  construct- 
ing and  maintaining  the  wires,  a 
reasonable  time  after  the  storm  not 
having  elapsed  to  remedy  the  danger. 
Heidt  V.  Southern,  etc.  Co.,  122  Ga! 
474  (1905).  Even  though  a  guy  wire 
sags  by  reason  of  an  exceptionally 
severe  storm,  and  even  though  many 
wires  and  poles  were  affected  and  the 
company  repaired  the  damage  as 
rapidly  as  possible  and  had  no  notice 
in  regard  to  this  particular  wire,  yet 
it  Is  a  question  for  the  jury  to  decide 
whether  the  company  Is  liable  for 
damage  caused  by  the  wire.  Friesen- 
han  V.  Michigan,  etc.  Co.,  134  Mich. 
292  (1903).  Where  a  storm  in  the 
evening  breaks  the  limb  of  a  tree, 
which  then  presses  a  telephone  wirg 
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by  the  company  •within  a  reasonable  time,  the  company  is  liable  to 
any  one  who  is  injured  there"by.^     A  company  is  liable  where  its 

on  a  trolley  wire,  whereby  the  cur-  jury  to  say  whether  the  company  waa 
rent  is  conducted  some  distance  and  negligent  in  not  inspecting  the  tree, 
in  the  morning  passes  through  the  Ensign  v.  Central,  etc.  Co.,  79  N.  Y. 
trolley  wire  and  causes  injury  to  a  App.  Div.  244  (1903);  aff'd,  179  N. 
child,  it  is  for  the  jury  to  say  whether  Y.  539.  See  also  §737a,  supra. 
the  wires  should  have  been  repaired  i  Where  an  electric-light  wire  falls 
sooner.  Warren  v.  City,  etc.  Ry.,  141'  in  the  street  and  remains  there  for 
Mich.  298  (1905).  The  question  of  some  time  and  then  causes  injury, 
whether  an  electric-light  company  is  it  is  for  the  jury  to  say  whether  the 
liable  for  damages  due  to  a  wire  hav-  city  was  negligent  and  liable.  Burns 
ing  been  broken  down  by  a  storm  v.  City  of  Emporia,  63  Kan.  285 
during  the  night  is  for  a  jury.  Wol-  (1901).  Where  for  three  days  a 
pers  V.  N.  Y.  etc.  Co.,  91  N.  Y.  App.  broken  telephone  wire  hangs  on 
Div.  424  (1904).  Where  the  poles  and  property  adjacent  to  a  street  and 
wires  of  an  electric-light  company  an  electric  street  railway  current  is 
are  properly  erected  and  maintained,  conducted  by  it  and  injures  a  person, 
the  company  is  not  liable  for  damage  the  telephone  company  is  liable, 
due  to  a  wire  breaking  during  an  ex-  Lynchburg,  etc.  Co.  v.  Booker,  103 
traordinary  storm  and  injuring  a  per-  Va.  594  (1905).  Where  a  telephone 
son  by  reason  of  the  current,  unless  company  allows  a  wire  to  become 
the  company  fails  to  discover  and  broken  and  remain  in  a  dangerous 
remedy  it  within  a  reasonable  time,  condition  for  five  months,  and  it 
but  where  the  storm  is  an  ordinary  comes  in  contact  with  an  electric- 
storm  the  company  is  liable  anyway,  light  wire,  and  causes  the  death  of 
Boyd  V.  Portland,  etc.  Co.,  40  Greg,  a  person,  it  is  liable,  even  though  a 
126  (1901).  The  excuse  of  an  elec-  recent  storm  was  the  cause  of  the 
trie-light  company  for  not  quickly  contact.  Central,  etc.  Co.  v.  Sokola, 
repairing  a  wire  that  had  been  blown  34  Ind.  App.  429  (1905).  An  electric- 
down  in  a  storm,  that  they  did  not  light  company  is  not  liable  for  its  cur- 
have  sufllcient  force  to  do  so,  raises  rent  passing  on  to  a  broken  telephone 
a  question  for  the  jury.  Boyd  v.  Port-  wire  and  killing  a  person  where  both 
land,  etc.  Co.,  37  Oreg.  067  (1900).  wires  were  in  first-class  condition 
Even  though  a  telephone  wire  is  torn  before  a  violent  storm  which  broke 
from  a  pole  by  a  storm  and  hangs  the  telephone  wire  and  brought  the 
for  three  days  in  the  air,  yet  if  the  two  into  contact,  but  if  the  storm 
company  had  no  notice  thereof  and  was  at  8:30  P.  M.  and  the  electric- 
the  electric  circuit  was  not  broken  light  company  did  not  test  its  wires 
so  as  to  give  such  notice,  the  company  until  the  next  morning  when  the  in- 
is  not  liable  for  damages  due  to  such  jury  was  done,  the  electric-light  corn- 
wire  catching  the  top  of  a  carriage  pany  may  be  liable.  Brown  v.  Con- 
and  overturning  the  carriage.  Fitch  solidated,  etc.  Co.,  109  S.  W.  Eep. 
V.  Central  N.  Y.  etc.  Co.,  42  N.  Y.  1032  (Mo.  1908).  Even  though  a 
App.  Div.  321  (1899).  Where  a  thunderstorm  breaks  a  telephone 
storm,  which  was  not  extraordinary  wire  after  nine  o'clock  at  night,  and 
or  unusual,  caused  a  decayed  tree  an  electric-light  current  is  conveyed 
to  fall  on  a  telephone  wire,  and  the  thereby  and  injures  a  person  after 
wire  sagged  over  the  road  and  caught  six  o'clock  the  next  morning,  yet  this 
the  top  of  a  carriage  and  injured  a  Is  not  presumptive  proof  of  negli- 
person  in  the  carriage,  it  is  for  the  gence  on  the  part  of  the  telephone 
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wires  are  strung  so  low  as  to  catch  passing  veliicles.^     The  company 


company.  Parmlee  v.  Tri-State  T.  & 
T.  Co.,  115  N.  W.  Rep.  1135  (Minn. 
1908).  Where  twenty  days  after  a 
storm,  which  carried  down  telephone 
poles  and  wires,  the  horse  and  cart 
of  a  mail  carrier  comes  in  contact 
with  a  wire,  and  he  is  thrown  from 
the  cart,  he  may  recover  damages,  al- 
though the  company  had  been  husy 
at  work  during  the  twenty  days  clear- 
ing away  the  wires.  Bishop  v.  Rocky 
Mt.  etc.  Tel.  Co.,  94  Pac.  Rep.  976 
(Utah,  1908).  Where  an  electric- 
light  wire  breaks  and  hangs  into  the 
street  for  three  weeks  and  the  current 
therein  injures  a  child,  both  the  city 
and  the  company  are  liable.  City  of 
Kansas  City  v.  File,  60  Kan.  157 
(1899).  Where  an  electric-light  com- 
pany in  altering  its  line  allows  a 
wire  to  lie  on  the  sidewalk  and  there- 
by a  current  is  transmitted  from  a 
live  wire,  it  is  liable  for  not  having 
such  loose  wire  guarded  and  for  not 
warning  passers  by.  Devlin  v.  Bea- 
con, etc.  (3o.,  192  Pa.  St.  188  (1899). 
Where  a  person  cuts  down  a  tree  and 
it  falls  on  a  telegraph  wire  and 
breaks  it,  and  a  person  is  injured  by 
the  wire,  it  may  be  a  question  for 
the  jury  as  to  whether  the  poles  were 
located  on  the  safe  side  of  the  street, 
and  proper  guards  for  the  wires  ar- 
ranged; in  other  words,  whether  the 
proximate  cause  of  the  injury  was 
the  mode  of  construction,  and  not  the 
felling  of  the  tree,  and  whether  the 
telegraph  company  should  have  rea- 
sonably foreseen  such  an  occurrence. 
Ela  V.  Postal,  etc.  Co.,  71  N.  H.  1 
(1901).  Where  a  telegraph  wire  sags 
for  two  days  over  a  country  highway 
by  reason  of  a  rotten  cross-arm,  the 
company  may  be  liable  for  an  injury 
caustd  by  a  wagon  running  into  it. 
Postal,  etc.  Co.  v.  Jones,  133  Ala.  217 
(1902).  A  street  railway  may  be 
liable  for  one  of  its  wires  breaking 
and  causing  an  injury,  even  though 
the  injury  was  caused  at  the  time  of 
the  breaking.     The   question   as    to 


whether  the  breakage  was  due  to 
negligence  is  for  the  jury.  Citizens', 
etc.  R.  R.  V.  Batley,  65  N.  B.  Rep. 
2  (Ind.  1902).  Where  a  trolley  wire 
breaks  and  falls  in  the  street  and 
gives  a  shock  to  an  individual,  the 
presumption  that  the  company  was 
negligent  is  not  met  by  the  testimony 
of  its  employees  that  the  wire  had 
been  properly  inspected,  it  being 
shown  that  a  certain  device  would 
have  stopped  the  electric  current  if 
such  device  had  been  in  operation. 
O'Flaherty  v.  Nassau,  etc.  R.  R.,  34  N. 
Y.  App.  Div.  74  (1898);  aff'd,  165  N. 
Y.  624.  The  question  of  whether  a 
telephone  company  is  liable  for  an 
injury  to  a  horse  due  to  a  wire  hang- 
ing in  the  street  while  being  repaired 
is  for  the  jury.  Hovey  v.  Michigan, 
etc.  Co.,  124  Mich.  607  (1900).  Where 
a  person  is  injured  by  the  current  of 
an  electric-light  wire  which  is  trail- 
ing in  the  street,  the  presumption  is 
that  the  corporation  owning  such 
wire  was  guilty  of  negligence.  New- 
ark, etc.  Co.  V.  Ruddy,  62  N.  J.  L.  505 
(1898).  Where  for  two  weeks  a 
broken  telephone  wire  hangs  into  ^nd 
on  the  street,  and  the  end  coils  and 
a  person  trips  on  it  and  is  injured, 
the  company  is  liable.  Southern  Bell 
Tel.  Co.  V.  Lynch,  95  Ga.  529  (1894). 
Where  a  broken  telephone  wire  hangs 
over  a  railroad,  and  an  employee  of 
the  receiver  of  the  railroad  is  injured, 
both  the  telephone  company  and  the 
receiver  are  liable,  but  the  receiver 
cannot  have  recourse  over  against  the 
telephone  company.  Southwestern, 
etc.  Tel.  Co.  v.  Crank,  27  S.  W.  Rep. 
38  (Tex.  1894);  aff'd,  87  Tex.  104 
(1894). 

1  A  telegraph  company  is  liable  for 
an  injury  due  to  its  wires  hanging  so 
low  in  the  street  as  to  catch  the  top 
of  a  stage.  Dickey  v.  Maine  Tel.  Co., 
46  Me.  483  (1859).  Where  a  tele- 
phone wire  is  so  low  across  a  high- 
way as  to  catch  a  furniture  van,  the 
company  is  liable.    Pennsylvania  Tel. 
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is  liable  for  injuries  caused  hj  a  guy-wire  whicli  has  been  negligently 
placed.^ 

Where  a  telephone  company  leaves  an  abandoned  wire  running 
from  one  building  to  another  and  lightning  is  thereby  conducted, 
resulting  in  the  loss  of  one  building,  the  company  is  liable.^  Where  a 
telephone  company  attaches  a  guy-wire  to  the  comer  of  a  bam  and 
the  bam  is  subsequently  destroyed  by  fire,  caused  by  lightning,  the 
jury  may  find  the  company  liable  therefor,  if  there  was  no  lightning 
arrester  on  the  guy-wire  to  protect  the  bam  and  the  fire  was  first  dis- 


Co.  V.  Vamau,  15  Atl.  Rep.  624  (Pa. 
188S).  Where  a  truckman  turns  out 
for  another  team,  and  his  load  strikes 
an  electrlo-light  wire  fifteen  feet  high 
and  the  pole  breaks  and  injures  him, 
the  company  is  liable,  the  pole  being 
unsound.  Williams  v.  Louisiana,  etc. 
Power  Co.,  43  La.  Ann.  295  (1891). 
As  to  the  necessary  allegations  in  a 
complaint  against  a  telephone  com- 
pany for  allowing  its  wire  to  sag  in 
the  street  and  cause  injury,  see  Cum- 
berland, etc.  Co.  V.  Pierson,  84  N.  E. 
Rep.  1088  (Ind.  1908).  Even  though 
a  telephone  company  inspected  its 
line  two  weeks  before  a  fallen  wire 
injured  a  person,  and  the  wire  trans- 
mitted messages  until  the  time  of  the 
accident,  it  is  for  the  jury  to  decide 
whether  the  company  was  negligent 
in  not  finding  that  the  wire  was  de- 
tached and  hanging  in  the  highway. 
Crawford  v.  Standard,  etc.  Co.,  115  N. 
W.  Rep.  878  (Iowa,  1908). 

1  A  telephone  company  is  liable  to 
a  person  who  is  injured  by  a  guy 
wire  in  a  public  alley  so  placed  as  to 
■be  indiscernible  and  dangerous  to  ve- 
hicles. Louisville,  etc.  Co.  v.  Gasper, 
93  S.  W.  Rep.  1057  (Ky.  1906).  A 
guy-wire  twenty-five  feet  from  a  pole 
and  at  a  point  where  a  person  in  the 
dark  going  to  the  depot  runs  into  it, 
may  render  the  company  liable. 
Grant  v.  Sunset,  etc.  Co.,  94  Pac.  Rep. 
368  (Oal.  1908).  In  Sheldon  v.  West- 
ern Union  Tel.  Co.,  51  Hun,  591 
(1889) ;  aft'd,  121  N.  Y.  697,  a  guy- 
wire  ran  from  the  top  of  a  telegraph 
pole  near  the  fence  to  a  peg  near  the 
edge  of  the  road.    Two  trees  nearly 


concealed  the  wire.  A  person  driving 
a  team  turned  out  for  another  team. 
The  wire  caught  the  wagon  and  he 
was  injured.  The  company  was  held 
liable.  A  telegraph  and  telephone 
company  is  liable  to  the  driver  of  a 
fire-engine  for  injuries  due  to  his 
driving  against  a  guy-wire  about  six 
feet  from  the  ground,  even  though  the 
pole  and  wire  were  on  ground  which 
vehicles  were  forbidden  to  travel  on. 
The  fire-engine  is  an  exception  in  this 
respect.  Wilson  v.  Great  Southern 
T.  &  T.  Co.,  41  La.  Ann.  1041  (1889). 
Where  an  electric-light  company 
knows  that  a  guy-wire  is  conducting 
the  current,  it  is  liable  for  the  death 
of  a  boy  caused  thereby,  even  though 
the  boy  had  been  warned  in  regard 
to  it.  South  Omaha,  etc.  Co.  v.  Vocar 
sek,  62  Neb.  710  (1901).  EVen  though 
a  person  drives  his  carriage  into  a 
guy-wire  stretched  across  the  road  by 
a  telephone  company  while  erecting 
a  liole,  he  is  not  necessarily  guilty 
of  contributory  negligence.  Mogk  v. 
New  York,  etc.  Co.,  78  N.  Y.  App.  Div. 
560   (1903). 

2  Jackson  v.  Wisconsin  Tel.  Co.,  88 
Wis.  243  (1894).  A  telephone  com- 
pany may  be  liable  for  injury  due  to 
atmospheric  electricity  passing  into 
a  building  through  wires  which  it 
has  abandoned.  Southern,  etc.  Go.  i>. 
McTyer,  137  Ala.  601  (1903).  A  tele- 
phone company  may  be  liable  for 
damage  done  by  lightning  which 
passes  through  its  wires  to  an  end 
that  is  dangling  unused  in  a  house. 
Owen  V.  Portage,  etc.  Co.,  126  Wis. 
412  (1905), 
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covered  near  the  guy-wire.^  But  a  property  owner  who  acquiesces  in 
a  telegraph  conipajiy  erecting  its  line  on  the  street  cannot  hold  such 
company  liable  for  loss  by  fire,  even  though  the  wires  prevented  the 
fire  being  subdued.^  A  telegraph  company  has  been  held  liable  for 
the  bujuing  of  a  building  due  to  the  wires  of  the  telegraph  company 
breaking  and  thus  transmitting  an  electric  current  which  set  fire  to 
the  building.  The  fact  that  the  company  did  not  know  its  wire  was 
broken  is  no  defense.*  Where  an  electric  wire  breaks  and  falls  across 
a  building,  setting  it  on  fire,  the  owner  of  the  building  may  endeavor 
to  remove  the  wire,  and  if  he  is  injured  in  so  doing  he  may  hold  the 
company  liable.* 

Where,  by  reason  of  the  crossing  of  telegraph  and  trolley 
or  electric-light  wires,  the  electric  current  injures  or  kills  a  person  or 
an  animal,  there  is  a  difference  of  opinion  as  to  the  liability.  The 
decisions  on  this  subject  in  the  various  states  differ  so  greatly,  even 
on  similar  facts,  that  it  is  difficult  to  formulate  general  rules,  but  a 
collection  of  the  decisions  is  given  in  the  notes  below.® 


1  Wells  V.  Northeastern  Tel.  Co., 
101  Me.  371  (1906).  Where  lightning 
passes  througli  a  telephone  wire  and 
kills  a  person.  It  is  a  question  for  the 
jury  as  to  -whether  all  possible  safe- 
guards were  used  by  the  telephone 
company.  Griffith  v.  New  England, 
etc.  Co.,  72  Vt.  441   (1900). 

2  Chaffee  v.  Tel.  &  Tel.  Con.  Co.,  77 
Mich.  625   (1889). 

3  Miles  V.  Postal,  etc.  Co.,  55  S.  C. 
403  (1899).  A  street  railway  may  be 
liable  for  its  current  passing  into  a 
telephone  wire  and  causing  a  fire. 
Richmond,  etc.  Ry.  v.  Rubin,  102  Va. 
809  (1904).  An  electric  company, 
equipping  a  building  with  electric 
wires  may  be  liable  to  the  owner  of 
the  building  for  fire  due  to  defects  in 
the  insulation-  of  the  wires,  where  the 
contract  for  wiring  did  not  expressly 
release  the  company  from  such  lia- 
bility. Dechert  v.  Municipal,  etc.  Co., 
39  N.  Y.  App.  Div.  490  (1899).  An 
electric-light  company  is  liable  in 
damages  where  a  person  is  burned  to 
death  by  a  fire  caused  by  defective 
installation  of  the  electric-light  wires. 
Miller  v.  Ouray,  etc.  Co.,  18  Colo.  App. 
131  (1902).  An  electric-light  company- 
furnishing  light  is  not  liable  for  a 


fire  caused  by  defective  installation 
by  a  contractor.  National,  etc.  Co. 
V.  Denver,  etc.  Co.,  16  Colo.  App.  86 
(1901).  A  party  causing  the  destruc- 
tion of  a  building  by  fire  is  neverthe- 
less not  liable  for  the  destruction  of 
other  buildings  which  catch  fire  from 
the  first-named  building.  Hoffman  v. 
King,  160  N.  Y.  618   (1899). 

4  Leavenworth  Coal  Co.  v.  Ratch- 
ford,  5  Kan.  App.  150   (1897). 

5  Federal  courts:  A  telephone  wire 
which  remains  hanging  for  several 
weeks  over  a  highway,  and  during  a 
storm  conducts  electricity  so  as  to 
injure  a  person,  renders  the  company 
owning  it  liable  for  the  damage. 
Southwestern  Tel.  &  Tel.  Co.  v.  Rob- 
*inson,  50  Fed.  Rep.  810  (1892). 
Where  a  telegraph  wire,  for  fifteen 
days,  hangs  across  an  electric-light 
wire  and  into  the  street,  a  person  in- 
jured by  the  electric-light  current 
passing  through  the  telegraph  wire 
and  into  him  may  recover  damages 
from  the  telegiaph  company,  but  not 
if  he  grasped  the  wire  after  being 
warned.  Henning  v.  Western  Union 
Tel.  Co.,  41  Fed.  Rep.  864  (1890). 

Alalama:  Where  a  telephone  com- 
pany, in  abandoning  a  line,  leaves  a 
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A  slightly  different  class  of  cases  arise  where  the  employees  of 


wire  hanging  in  a  tree,  and  it  con- 
ducts an  electric-light  current  to  a 
fence  and  kills  a  person,  it  is  liable. 
Home  Tel.  Co.  v.  Fields,  43  S.  Rep. 
711  (Ala.  1907).  Where  a  telephone 
wire  falls  on  a  trolley  wire  and  neg- 
ligence is  proven,  and  the  current  in- 
jures a  person,  both  companies  may 
be  sued  in  the  same  suit  and  bMh 
held  liable.  McKay  v.  Southern  Bell 
Tel.  Co.,  Ill  Ala.  337  (1896). 

Arkansas:  A  telephone  company  is 
liable  jointly  with  a  street  railway 
company  where  a  wire  of  the  former 
falls  on  a  wire  of  the  latter  and  a 
person  is  injured  by  the  current.  City 
Electric  St.  Ry.  v.  Conery,  61  Ark. 
381  (1895).  Where  electric-light 
wires  break  down  about  midnight, 
and  the  company  discovers  about  two 
o'clock  that  the  wires  are  down  some- 
where, but  does  not  shut  ofE  the  cur- 
rent, and  at  six  o'clock  a  boy,  al- 
though warned  not  to  do  so,  picks  up 
a  dead  wire,  and,  in  throwing  it  down, 
the  dead  wire  strikes  the  live  wire 
and  the  boy  is  killed,  it  is  for  the 
jury  to  say  whether  the  company  is 
liable.  Texarkana  G.  &  E.  Light  Co. 
V.  Orr,  59  Ark.  215  (1894). 

Delaware:  Where  a  guy-wire  be- 
longing to  a  trolley  company  breaks 
and  a  motorman  knows  of  it,  but  the 
company  does  nothing  for  several 
hours,  and  a  current  is  conducted 
through  the  wire  and  kills  a  person, 
the  company  is  liable,  Neal  v.  Wil- 
mington, etc.  Ry.,  3  P€n.  (Del.)  467 
(1902). 

Georgia:  Where  a  trolley  company 
discovers  within  a  reasonable  time 
that  one  of  its  wires  has  been  broken 
by  the  wires  of  another  company,  and 
immediately  sends  an  employee  to  re- 
pair it,  it  is  not  liable  for  an  acci- 
dent that  occurs  in  the  meantime. 
Read  v.  City,  etc.  Ry.,  115  Ga.  366 
(1902). 

Illinois:  Where  by  the  terms  of  a 
telephone  company's  grant  the  city 
has  a  right  to  string  telephone  wires 


on  the  poles  and  does  so,  and  one  of 
them  becomes  broken  and  causes  the 
death  of  a  person  by  conducting  an 
electric-light  current,  the  telephone 
company  is  not  liable,  where  the  city 
has  been  held  not  liable.  Hayes  v. 
Chicago,  etc.  Co.,  218  111.  414  (1905). 
An  uninsulated  electric-light  wire  in 
an  open  space  under  a  sidewalk  may 
render  the  company  liable  to  a  boy 
injured  by  it.  Commonwealth,  etc. 
Co.  V.  Melville,  210  III.  70  (1904). 
Where  an  electric-light  wire  sags  on 
to  a  telephone  wire  and  causes  harm, 
both  companies  are  liable,  the  tele- 
phone wire  being  uninsulated,  espe- 
cially where  the  contact  takes  place 
in  the  night  and  nothing  is  done  to 
repair  it  before  the  next  morning. 
Economy,  etc.  Co.  v.  Hiller,  203  111. 
518,(1903).  An  Injured  party  may 
sue  any  or  all  of  several  corpora- 
tions jointly  liable,  and  may  obtain 
judgment  and  then  issue  execution 
against  one  or  all,  and  nothing  short 
of  the  satisfaction  of  the  demand  or 
a  release  under  seal  Is  a  defense  to 
the  others.  Tandrup  v.  Sampsell,  85 
N.  E.  Rep.  331  (111.  1908).  Where  a 
telephone  wire  is  above  a  trolley  wire, 
and  the  trolley  itself  slips  off  the 
trolley  wire  and  breaks  the  telephone 
wire,  and  the  latter  falls  on  the  trol- 
ley wire  and  also  to  the  ground,  com- 
pleting the  circuit  and  killing  a 
horse,  the  telephone  company  is  lia- 
ble. Kankakee,  etc.  Ry.  v.  Whitte- 
more,  45  III.  App.  484   (1892). 

Kansas:  An  electric-light  company 
is  not  necessarily  liable  for  an  injury 
caused  by  its  current  passing  through 
a  private  telegraph  wire  which  it 
had  allowed  an  individual  to  string 
on  its  poles.  The  fact  that  the  wire 
had  become  uninsulated  at  that  point 
is  not  proof  of  negligence.  Consoli- 
dated, etc.  Co.  V.  Koepp,  64  Kan.  735 
(1902). 

Louisiana:  Where  a  telephone  wire 
is  strung  through  electric-light  wires 
BO  close  that  the  two  would  touch  in 
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one  company,  having  wires  in  the  street,  are  injured  by  an  electric 


oscillating,  thereby  disturbing  the  in- 
sulation, and  this  continued  for  nine 
months,  and  in  the  meantime  the  tel- 
ephone wire  was  no  longer  used  and 
the  current  injures  children,  both 
companies  are  liable,  the  court  saying 
In  regard  to  the  electric-light  cur- 
rent: "The  prisoner  of  the  company 
is  more  sleepless  and  subtle  and  in 
its  stroke  more  quick  and  sure, 
whence  the  need  of  even  greater  vig- 
ilance in  keeping  it  safe  within  its 
prison  wire."  Simmons  v.  Shreve- 
port,  etc.  Co.,  116  La.  1033  (1906). 
An  electric-light  company  is  liable 
for  injury  due  to  its  current  having 
passed  through  a  broken  telephone 
wire  and  injured  a  person,  where  the 
eleotric-llght  wire  at  the  point  of  con- 
tact .was  not  insulated.  Hebert  v. 
Lake  Charles,  etc.  Co.,  Ill  La.  022 
(1903).  Where  a  person  repairing  a 
roof  steps  over  an  electric-light  wire 
and  is  killed  by  the  current,  the  com- 
pany is  liable  where  the  wire  seemed 
to  be,  but  was  not,  insulated,  and  the 
city  ordinance  required  such  insula- 
tion. Clements  v.  Louisiana  El.  etc. 
Co.,  44  La.  Ann.  692  (1892). 

Maryland:  Where  an  unused  tele- 
phone wire,  strung  on  the  poles  of  a 
telegraph  company,  breaks  and  falls 
across  an  electric-light  wire,  strung 
on  the  poles  of  a  street  railway  com- 
pany, and  hangs  there  for  two  weeks, 
and  then  the  electrie-light  current 
passes  through  it  and  kills  a  person, 
the  telegraph  company  and  the  street 
railway  are  not  liable,  unless  negli- 
gence on  their  part  Is  shown.  West- 
em  Union  T.  Co.  v.  Nelson,  82  Md. 
293  (1896). 

Michigan:  Where  a  telephone  wire 
breaks  and  a  child  throws  the  end 
over  an  electric-light  wire  nineteen 
feet  above  the  ground  and  the  cur- 
rent injures  the  child,  the  electric- 
light  company  is  not  liable,  even 
though  the  insulation  was  defective. 
Stark  V.  Muskegon,  etc.  Co.,  141  Mich. 
575  (1905). 


Missouri:  Where  boys  throw  a  loose 
wire  over  an  electric-light  wire  and 
the  current  thereby  injures  a  person, 
the  electric-light  company  is  not  lia- 
ble, even  if  the  wire  was  uninsulated 
at  that  point.  Luehrmann  v.  Laclede, 
etc.  Co.,  104  S.  W.  Rep.  1128  (Mo. 
1907). 

New  Jersey:  Even  though  a  tele- 
phone guy  wire  is  erected  before  an 
electric-light  wire  is  erected  under  it, 
yet  if  the  guy-wire  breaks  and  con- 
ducts an  electric  current  and  kills  a 
person,  the  telephone  company  is  lia- 
ble, there  having  been  no  guard  be- 
tween the  two  wires.  Guinn  v.  Dela- 
ware, etc.  Co.,  72  N.  J.  L.  276  (1905). 
An  electric-light  company  may  be  lia- 
ble for  an  Injury  due  to  a  branch  of 
a  tree  falling  and  breaking  one  of  its 
wires  and  thereby  conducting  the  cur- 
rent to  the  street.  Spires  v.  Middle- 
sex, etc.  Co.,  70  N.  J.  L.  355  (1904). 
Where  a  telegraph  wire  breaks  and 
falls  upon  an  electric-light  wire  and 
wears  off  the  insulation,  and  the 
electric-light  current  is  conducted 
through  the  telegraph  wire  and  kills 
a  person,  the  electric-light  company 
is  liable  for  having  allowed  the  tele- 
graph wire  to  remain  and  wear  off 
the  insulation,  and  the  telegraph  com- 
pany is  liable  if  it  has  not  used  rea- 
sonable care  to  prevent  the  breakage 
and  reasonable  care  in  discovering 
the  breakage.  Hamilton  v.  Borden- 
town,  etc.  Co.,  €8  N.  J.  L.  85  (1902). 
Where  a  telephone  wire  breaks  and 
falls  across  an  electric-light  wire  just 
below  it,  and  then  the  end  falls  into 
the  street  and  a  person  is  injured  by 
it,  both  companies  are  liable,  inas- 
much as  guard-wires  should  have 
been  erected.  Rowe  v.  New  York,  etc. 
Co.,  66  N.  J.  L.  19  (1901).  Where  a 
trolley  current  runs  through  a  tele- 
phone wire  and  injures  a  person  who 
picks  up  the  latter  which  was  lying 
in  a  public  highway,  it  is  for  the  jury 
to  say  whether  the  telephone  company 
was  negligent  in  not  discovering  the 
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fallen  wire  aad  whether  the  trolley 
company  was  negligent  in  not  using 
guard-wires.  N.  Y.  etc.  Tel.  Co.  v. 
Bennett,  62  N.  J.  L.  742  (1899). 

New  York:  If  two  corporations  are 
jointly  guilty  of  negligence,  there 
may  be  a  general  verdict  against  both 
and  the  trial  court  cannot  set  aside 
the  verdict  as  to  one  of  them  Bam- 
berg V.  International  Ry.  Co.,  121  N. 
Y.  App.  Div.  1  (1907).  Where  a  fire 
causes  a  telephone  and  also  an  elec- 
tric-light wire  to  sag  and  cross  and 
injure  a  fireman  both  companies  may 
be  held  liable.  Horning  v.  Hudson, 
etc.  Co.,  Ill  N.  Y.  App.  Div.  122 
(1906).  Where  a  telegraph  or  tele- 
phone wire  falls  on  a  trolley  wire 
and  then  on  a  horse,  and  the  trolley 
current  passing  through  the  tele- 
graph wire  kills  the  horse,  the  trolley 
company  is  not  liable.  Albany  v. 
Watervliet,  etc.  R.  R.,  76  Hun,  136 
(1894).  Where  an  individual  con- 
structs an  electric-light  system  in  a 
village,  and  then  transfers  it  to  a 
corporation  in  which  he  holds  most 
of  the  stock,  he  may  be  personally 
liable  for  the  death  of  a  person  by 
reason  of  the  crossing  of  the  electric 
wire  with  a  telephone  wire  causing 
the  electric  wire  to  melt  and  fall  and 
convey  the  current  through  such  per- 
son, the  negligent  construction  of  the 
electric  system  having  been  made  by 
him  before  the  property  was  trans- 
ferred to  the  corporation.  Gordo|L  v. 
Ashley,  34  N.  Y.  Misc.  Rep.  743 
(1901).  A  telephone  lineman  may 
hold  an  electric-light  company  liable 
where  in  ascending  a  pole  he  was  in- 
jured by  the  electric  current  at  a 
point  where  the  insulation  had  worn 
off,  it  appearing  that  his  foreman 
stated  that  no  rubber  gloves  were 
needed.  Butcher  v.  Rockland,  etc. 
Co.,  123  N.  Y.  App.  Div.  765  (1908). 
The  rule  is  that  as  between  joint 
debtors  and  joint  tort  feasors  the 
effect  of  a  general  release  executed 
and  delivered  for  a  valuable  consid- 
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eration  to  one  releases  all  unless  the 
release  reserves  the  right  to  proceed 
against  those  not  included  in  the  re- 
lease. See  Gilbert  v.  Finch,  173  N.  Y. 
455  (1903),  where  the  court  held  (p. 
466)  that  "where  the  release  con- 
tains no  reservation  it  operates  to 
discharge  all  the  joint  tort  feasors; 
but  where  the  instrument  expressly 
reserves  the  right  to  pursue  the  oth- 
ers it  is  riot  technically  a  release  but 
a  covenant  not  to  sue,  and  they  are 
not  discharged."  In  the  case  Bar- 
rett V.  Third,  etc.  R.  R.,  45  N.  Y.  628 
(1871),  it  was  held  that  a  party  re- 
ceiving an  injury  from  the  unlawful 
acts  of  others  is  entitled  to  but  one 
satisfaction,  and  an  accord  and  satis- 
faction or  the  release  or  other  dis- 
charge by  the  voluntary  act  of  the 
party  Injured  of  one  of  two  or  more 
joint  tort  feasors  Is  a  discharge  of 
all. 

North  Carolina:  Where  an  electric- 
light  current  passes  through  an  elec- 
tric-light guy-wire,  thence  through  a 
trolley  feed-wire,  thence  through  an- 
other unused  electric-light  guy-wire, 
and  kills  a  boy  who  grasps  it,  the 
company  is  liable.  Haynes  v.  Raleigh 
Gas  Co.,  114  N.  C.  203  (1894). 

Oregon:  Where  a  telephone  com- 
pany ceases  to  use  a  wire  strung  on 
an  electric-light  pole,  and  the  electric- 
light  company  places  the  wire  on  a 
telephone  pole,  and  the  electric-light 
current  then  runs  through  it  and  in- 
jures a  person,  the  telephone  company 
Is  liable.  Ahem  v.  Oregon  Tel.  Co., 
24  Oreg.  276   (1893). 

Pennsylvania:  Where  a  telephone 
wire  breaks  and  drops  on  to  an  elec- 
tric-light wire  and  causes  the  death 
of  a  person,  the  electric-light  com- 
pany Is  not  liable  on  the  ground  that 
it  did  not  have  a  screen  above  its 
wire,  there  being  no  proof  that  a 
screen  is  a  reasonable  precaution  or 
Is  practicable.  Stark  v.  Lancaster, 
etc.  Co.,  218  Pa.  St.  574  (1907).  A 
telephone  company  is  liable  for  in- 
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jury  to  a  person  by  reason  of  an  elec- 
tric-light current  passing  through  its 
wires  to  a  person  using  the  telephone. 
Delahunt  v.  United,  etc.  Co.,  215  Pa. 
St.  241  (1906).  The  case  should  be 
submitted  to  the  jury  where  a  painter 
was  killed  by  uninsulated  electric- 
light  wires  on  a  roof.  Fitzgerald  v. 
Edison,  etc.  Co.,  207  Pa.  St.  118 
(1903).  A  person  working  on  a  roof 
who  is  injured  by  a  non-insulated 
electric  wire  can  hold  the  company 
liable  for  the  defective  insulation 
that  caused  the  wire  to  "spit  fire"  for 
several  weeks,  and  it  is  immaterial 
that  it  was  unnecessary  for  him  to 
go  near  it  or  that  the  wire  was  placed 
there  without  authority.  Will  v.  Edi- 
son, etc.  Co.,  50  Atl.  Rep.  161  (Pa. 
1901). 

Tennessee:  Where  a  telephone  wire 
is  out  of  repair,  and  a  burning  build- 
ing falls  on  the  pole  and  breaks  it, 
and  the  wire  breaks  and  falls  on  a 
trolley  wire,  and  the  trolley  current 
passes  through  the  telephone  wire 
and  kills  a  horse,  both  the  trolley 
and  telephone  companies  are  liable. 
United  El.  Ry.  v.  Shilton,  89  Tenn. 
423   (1890). 

Texas:  Where  electric-lighting 
wires  owned  by  a  city  pass  over  a 
roof,  and  a  policeman  touches  them, 
he  cannot  recover,  although  the 
owner  of  the  building  or  his  servants 
might  recover  if  they  were  injured, 
they  being  more  than  mere  licensees. 
City  of  Greenville  v.  Pitts,  107  S.  W. 
Rep.  50  (Tex.  1908).  An  electric- 
light  company  is  liable  where  a 
broken  wire  hangs  from  one  of  its 
poles  for  two  weeks  and  the  current 
injures  a  person,  even  though  the 
wire  belonged  to  some  one  else. 
Wehner  v.  Lagerfelt,  66  S.  W.  Rep. 
221  (Tex.  1901).  Where  a  telephone 
company  furnishes  the  wire  and  con- 
structs a  telephone  line  on  poles 
owned  by  another  person,  and  rents 


the  line  to  such  other  person,  and  di- 
vides with  him  the  receipts,  the  tele- 
phone company  is  liable  for  injury 
due  to  the  wire  crossing  a  railroad 
and  striking  an  employe  of  the  rail- 
road. American,  etc.  Co.  v.  Kersh,  66 
S.  W.  Rep.  74    (Tex.  1901). 

Wisconsin:  Where  the  insulation 
on  an  electric  wire  is  merely  to  pro- 
tect the  wire  itself  and  a  person  on 
the  roof  is  injured  thereby,  the  com- 
pany may  not  be  liable,  especially  if 
such  insulation  is  such  as  is  com- 
monly used  elsewhere.  Rasmussen  v. 
Wisconsin,  etc.  Co.,  113  N.  W.  Rep. 
453  (Wis.  J.907).  In  a  suit  in  behalf 
of  an  infant  against  an  electric-light 
company  and  a  mover  of  houses,  the 
latter  having  permitted  a  wire  to 
cross  the  eleotric-light  wires  and  con- 
vey the  current  and  cause  injury,  the 
house-mover  may  be  liable,  even 
though  a  settlement  has  been  mad© 
with  the  electric-light  company.  Nagle 
V.  Hake,  123  Wis.  256  (1904). 

1  Federal  courts:  Where  a  tele- 
phone lineman  is  stringing  wires  and 
is  injured  by  an  electric  current  pass- 
ing over  the  slack  wire,  which  wire 
he  had  slacked  up  in  accordance  with 
an  order  of  the  foreman,  the  company 
is  liable.  New  England,  etc.  Co.  v. 
Butler,  156  Fed.  Rep.  321  (1907). 
Where  a  telephone  lineman  climbs  a 
telephone  pole  and  is  injured  by  the 
current  of  an  electric-light  wire  from 
which  the  insulation  had  worn,  it  is 
for  the  jury  to  say  whether  he  was 
negligent  in  not  discovering  the  wire. 
Dover  v.  Gloucester,  etc.  Co.,  155  Fed. 
Rep.  256  (1907).  Where  a  telephone 
lineman  in  climbing  a  telephone  pole 
touches  and  is  injured  by  an  eleotric- 
light  wire,  which  is  four  inches  from 
the  pole  and  not  insulated,  it  is  for 
for  the  jury  to  decide  _  whether  the 
electric-light  company  is  liable  and 
whether  the  lineman  used  due  care, 
it  being  shown  that  the  pole  swayed 
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and  that  the  linemaa  had  looked  at 
the  electric-light  wire  and  thought  it 
was  insulated.  Gloucester,  etc.  Co.  v. 
Dover,  153  Fed.  Rep.  139  (1907).  An 
electric-light  company  is  liable  for 
the  death  of  a  telegraph  lineman  who 
touches  an  electric-light  wire  which 
is  only  nine  inches  from  a  telegraph 
pole,  and  the  insulation  on  which  has 
been  worn  or  burned  away  without 
it  being  apparent.  Memphis,  etc.  Co. 
V.  Bell,  152  Fed.  Rep.  677  (1907).  A 
telephone  "trouble  finder,"  whose  duty 
.it  is  to  ascertain  and  repair  troubles 
with  the  wires,  cannot  hold  the  com- 
pany liable  on  account  of  the  wire 
crossing  an  electric-light  wire  and 
conducting  the  current  and  injuring 
him,  when  he  knew  the  dangers  and 
the  method  of  avoiding  them.  The 
crossing  of  the  wires  did  not  prove 
negligence  on  the  part  of  the  tele- 
phone company.  Bell  Tel.  Oo.  v. 
Detharding,  148  Fed.  Rep.  371  (1906). 

Connecticut:  An  electric-light  com- 
pany is  liable  for  the  death  of  an  em- 
ployee of  a  street  railway  company 
where  the  electric-light  wires  are 
maintained  directly  above  the  street 
railway  poles  and  wires  and  proper 
precautions  were  not  taken  to  pro- 
tect the  employees  of  the  street  rail- 
way. Cutler  V.  Putnam,  etc.  Co.,  68 
Atl.  Rep.  1006  (Conn.  1908). 

Georgia:  An  electric-light  company 
is  not  liable  for  the  death  of  an  em- 
ployee of  a  telephone  company,  on  the 
poles  of  which  the  electric-light  wires 
have  been  strung,  where  the  employee 
was  experienced  and  could  see  that 
the  electric-light  wires  were  not  in- 
sulated. Columbus  R.  Co.  v.  Dorsey, 
119  Ga.  363  (1904).  An  employee  of 
a  telephone  company  engaged  on  a 
fire-alarm  pole  in  stringing  telephone 
wires,  who  is  injured  by  the  current 
of  a  trolley  "feeder"  wire  crossing 
the  fire-alarm  wire,  cannot  hold  the 
trolley  company  liable.  Augusta  Ry. 
V.  Andrews,  89  Ga.  653  (1892). 


Illinois:  Where  the  lineman  of  a 
telegraph  company  is  injured  by  a 
street  railway  electric  current  trans- 
mitted by  uninsulated  feed-wires 
placed  just  below  the  telegraph  wires, 
but  resembling  them  in  appearance, 
it  appearing  that  the  foreman  of  the 
telegraph  company  knew  thereof  and 
that  the  lineman  did  not,  and  the 
foreman  did  not  inform  him,  both  the 
street  railway  company  and  the  tele- 
graph company  may  be  held  liable, 
and  even  though  a  verdict  has  been 
found  against  both,  a  settlement  may 
be  made  by  one,  leaving  the  other 
company  liable  for  the  entire  verdict. 
It  is  no  defense  that  an  ordinance  re- 
quired the  railway  to  place  guard- 
wires  above  its  wires.  Postal  Tel. 
etc.  Co.  V.  Likes,  225  111.  249  (1907). 
Where  an  employee  of  a  telephone 
company,  while  at  work,  was  killed 
by  the  current  of  an  electric-light 
wire  which  was  not  insulated  as  re- 
quired by  the  city  ordinance,  the  elec- 
tric-light company  is  liable.  Com- 
monwealth, etc.  Co.  V.  Rose,  214  111. 
545  (1905).  An  electric  company  is 
not  liable  for  the  death  of  an  em- 
ployee of  a  telephone  company  who, 
in  repairing  the  telephone  wires,  re- 
ceived the  current  of  uninsulated  elec- 
tric wires,  where  there  was  no  agree- 
ment between  the  two  companies  as 
to  notice  to  be  given  to  the  employees 
of  the  telephone  company  as  to  when 
the  current  would  be  turned  on,  and 
it  appearing  that  the  employee  knew 
that  the  electric  wire  was  carrying 
a  dangerous  current.  Rowe  v.  Taylor- 
ville,  etc.  Co.,  213  lU.  318  (1904). 

Iowa:  A  telephone  company  may  be 
liable  for  the  death  of  an  electric- 
light  lineman  caused  by  a  guy-wire 
connecting  the  poles  of  the  two  com- 
panies and  conducting  the  electric- 
light  current,  but  a  settlement  with 
the  electric-light  company  releases 
also  the  telephone  company.  Snyder 
V.  Mutual,  etc.  Co.,  112  N.  W.  Rep.  776 
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bility  of  a  company  to  its  employees  is  not  so  great  as  to  strangeara, 


(Iowa,  1907).  Where  a  telephone 
company  allows  an'  electric-light  com- 
pany to  string  wires  on  the  poles  of 
the  former,  the  telephone  company 
is  liable  to  its  employees  for  injury, 
due  to  the  electric-light  current  where 
the  electric-light  wires  were  not  prop- 
erly insulated  and  where  the  employee 
was  not  furnished  with  tools  to  teat 
the  wires.  Barto  v.  Iowa,  etc.  Co., 
126  Iowa,  241  (1904).  Where  a  line- 
man of  a  telephone  company,  in  re- 
pairing its  wires,  allows  a  wire  to 
come  in  contact  with  an  electric-light 
wire  on  the  same  pole  and  is  killed, 
the  electric-lighit  company  is  liable  if 
that  company  did  not  insulate  its 
wires  as  required  by  the  best  prac- 
tice and  by  the  municipal  grant. 
Knowlton  v.  Des  Moines,  etc.  Co.,  117 
Iowa,  451  (1902). 

Kentucky:  A  telephone  company  is 
not  liable  for  the  death  of  an  employee 
of  another  telephone  company  who 
went  upon  the  poles  of  the  former 
company  without  its  knowledge.  Lou- 
isville, etc.  Co.  V.  Beeler's  Adm'r,  101 
S.  W.  Rep.  397  (Ky.  1907).  Where 
an  employee  of  an  electric-light  com- 
pany climbs  a  pole  of  that  company 
to  make  repairs,  and  accidentally 
touches  a  wire  strung  on  the  top  of 
the  pole  by  a  telegraph  company  and 
is  injured  by  completing  the  circuit 
of  the  electric-light  current,  he  can- 
not hold  the  telegraph  company  lia- 
ble, it  having  had  no  knowledge  of 
the  danger.  Martin  v.  Citizens',  etc. 
Co.,  92  S.  W.  Rep.  547  (Ky.  1906). 
Where  an  employee  of  a  telephone 
company  in  fastening  a  guy-wire  for 
that  company  to  the  top  of  one  of  its 
poles  comes  in  contact  with  an  elec- 
tric-light wife  without  fault  on  his 
part  and  is  injured,  he  may  hold  the 
electric-light  company  liable.  Overall 
V.  Louisville,  etc.  Co.,  47  S.  W.  Rep. 
442  (Ky.  1898). 

Louisiana :  Where  an  employee  of  a 
telephone    company    is    stringing    a 


wire  on  its  poles  above  the  wires  of 
an  electric  company,  and  the  wires 
of  the  latter  are  not  insulated  and 
by  accident  the  wire  of  the  former 
comes  in  contact  with  the  wires  of 
the  latter  and  kills  the  employee,  the 
latter  company  is  liable.  Whitworth 
V.  Shreveport,  etc.  Ry.,  112  La.  363 
(1904).  A  trolley  company  is  liable 
for  the  death  of  an  employee  of  a  tele- 
phone company,  where  the  trolley 
current  passes  into  the  telephone  wire 
and  kills  such  employee  while  string- 
ing the  telephone  wires,  there  being 
no  insulation.  Potts  v.  Shrevepoft, 
etc.  Ry.,  110  La.  1   (1903). 

Massachusetts:  Where  an  electric- 
light  current  is  conducted  by  a  trol- 
ley wire  and  kills  an  employee  of  the 
electric-light  company,  the  trolley 
company  may  be  held  liable,  there 
being  no  guard-wire  above  the  trolley 
to  prevent  such  an  accident.  Mahan 
V.  Newton,  etc.  Ry.,  189  Mass.  1 
( 1905 ) .  Where  a  telephone  company  is 
using  a  street  railway  company's  poles 
under  a  contract  by  which  the  latter 
is  not  to  be  liable  for  injury,  an  em- 
ployee of  the  former  may  not  be  able 
to  hold  the  latter  liable  for  an  In- 
jury due  to  the  trolley  electric  cur- 
rent. Sias  V.  Lowell,  etc.  Ry.,  179 
Mass.  343  (1901).  Where  a  city 
strings  its  fire-alarm  wires  on  electrio- 
light  poles  with  the  consent  of  the 
company,  and  an  employee  of  the  city 
is  Injured  by  the  current,  it  is  for  a 
jury  to  decide  whether  the  eleotric- 
light  company  is  liable.  Barker  v. 
Boston,  etc.  Co.,  178  Mass.  503  (1901). 
An  electric-light  company  is  not  liar 
ble  for  an  injury  caused  by  its  wires 
on  a  building  to  a  lineman  of  a  tele- 
phone company,  unless  it  Is  shown, 
that  the  electric  company  had  invited 
or  licensed  the  lineman  to  go  there. 
Hector  v.  Boston,  etc.  Co.,  174  Mass. 
212  (1899).  A  lineman,  an  employee 
of  a  city  that  by  contract  strings  its 
wires  on  electric-light  poles,  may  hold 
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inasmuch  as  employees  take  the  risk  of  the  business,  and  inasmuch 


the  electric-light  company  liable  for 
injuries  due  to  the  latter's  wires  not 
being  properly  insulated.  Illings- 
worth  V.  Boston,  etc.  Co.,  161  Mass. 
583  (1894).  An  employee  of  a  tele- 
phone company  who,  in  repairing  the 
line  on  a  building,  unnecessarily  goes 
on  another  building,  and  is  injured 
by  the  current  from  wires  of  an  elec- 
tric-light company,  cannot  hold  the 
latter  liable.  Hector  v.  Boston,  etc. 
Co.,  161  Mass.  558  (1894). 

Maryland:  An  employee  of  a  tele- 
phone company  who,  while  at  work 
on  one  of  its  poles,  is  injured  by  an 
electric-light  current,  may  hold  the 
electric-light  company  liable,  because 
it  had  not  placed  and  insulated  its 
wires  so  as  to  permit  him  to  work  in 
safety.  Ziehm  v.  United,  etc.  Co.,  104 
Md.  48  (1906). 

Michigan:  Where  two  electric-light 
wires  cross  very  closely  to  each  other, 
and  an  employee  working  on  one 
which  is  dead  receives  the  current  by 
reason  of  the  two  wires  meeting,  the 
company  is  liable.  Kraatz  v.  Brush 
Elec.  L.  Co.,  82  Mich.  457   (1890). 

Missouri:  A  severe  but  not  extraor- 
dinary storm  is  no  defense,  and  a  tele- 
phone company  is  liable  to  one  of  its 
linemen  for  injury  due  to  so  plac- 
ing its  wires  that  they  conducted  an 
electric-light  current.  Smith  ?;.*  Mis- 
souri, etc.  Co.,  113  Mo.  App.  429 
(1905).  A  lineman  engaged  in  con- 
structing a  telegraph  line  cannot  re- 
cover damages  by  reason  of  an  in- 
jury to  him  from  an  electric  current 
which  passes  through  a  wire,  it  be- 
ing shown  that  the  usual  current  for 
telegraph  purposes  was  not  strong 
enough  to  cause  the  injury  and  that 
the  current  must  have-  come  from 
some  other  wires  or  from  lightning. 
The  fact  that  the  lineman,  who  was 
experienced  in  the  business,  felt  the 
unusual  current  and  so  informed  the 
foreman,  and  the  foreman  thereupon 
felt  the  wire  and  said  that  the  cur- 


rent was  of  no  consequence,  and  that 
thereupon  the  lineman  proceeded 
with  his  work  and  was  afterwards  in- 
jured by  reason  of  the  unusual  cur- 
rent returning  again,  does  not  enable 
him  to  recover  damages.  Epperson  v. 
Postal,  etc.  Co.,  155  Mo.  346  (1899). 

New  Jersey:  If  the  electric-light 
company  has  been  accustomed  to  turn 
off  its  current  during  the  day,  and  it 
does  not  do  so  on  an  occasion  when 
a  telephone  company's  employee  is  in- 
jured, the  question  of  negligence  may 
be  for  the  jury.  Snyder  v.  New  York, 
etc.  Tel.  Co.,  73  N.  J.  L.  535  (1906). 
Wh'ere  an  employee  of  a  street  rail- 
way in  taking  down  a  feed-wide  acci- 
dentally breaks  an  electric-light  wire, 
which  was  strung  upon  the  same 
poles,  and  is  killed  by  the  electric- 
light  current,  the  electric-light  com- 
pany is  not  liable,  even  though  its 
current  was  not  turned  on  when  the 
deceased  first  touched  its  wire,  but 
was  turned  on  subsequently.  New- 
ark, etc.  Co.  V.  McGilvery,  62  N.  J.  L. 
451  (1898). 

New  York:  Where  a  telephone  em- 
ployee knows  of  the  proximity  of  an 
electric-light  wire  and  he  had  the 
means  and  authority  to  shut  off  the 
current,  he  cannot  recover  for  an  in- 
jury therefrom,  even  though  the  fore- 
man had  agreed  to  shut  off  the  cur- 
rent, but  had  failed  to  do  so.  Anglin 
V.  American,  etc.  Co.,  109  N.  Y.  App. 
Div.  237  (1905).  An  electric  street 
railway  may  be  liable  to  an  employee 
of  a  contractor,  engaged  to  paint  its 
poles,  for  an  injury  due  to  defective 
insulation.  Kennealy  v.  Westchester, 
etc.  Co.,  86  N.  Y.  App. Div. 293  (1903). 
Where  a  trolley  company  allowed  the 
city  to  string  its  wires  on  the  trolley 
company's  poles,  an  employee  of  the 
city  who  is  injured  by  the  trolley  cur- 
rent may  hold  the  trolley  company 
liable,  the  Insulation  having  been  im- 
perfect for  over  a  year  and  easily  dis- 
covered, even  though  the  employee  had 
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as  they  cannot  kold  the  company  liable  for  the  negligence  of  fellow- 


a  pass  over  the  trolley  lines  and  had 
waived  liability.  Wagner  v.  Brook- 
lyn, etc.  R.  R.,  69  N.  Y.  A  pp.  Div. 
349  (1902);  aff'd,  174  N.  Y.  520. 
An  eleotric-light  company  is  liable 
where  it  strings  its  wires  above  a 
telegraph  wire  and  its  wire  sags  so 
as  to  convey  the  current  to  the  tele- 
graph wire,  to  which  wire  it  is  con- 
veyed, and  kills  a  lineman  employed 
by  the  city  which  owns  still  other  tel- 
egraph wires  Paine  v.  Electric,  etc. 
Co.,  64  N.  Y.  App.  Div.  477  (1901). 

North  Carolina:  Where  an  ordi- 
nance requires  wires  to  be  insulated, 
the  absence  of  such  insulation  is 
prima  facie  proof  of  negligence  on 
the  part  of  an  electric-light  company, 
in  a  suit  against  it,  causing  the  death 
of  an  employee  of  a  telephone  com- 
pany, who  was  stringing  a  telephone 
wire  over  the  electric-light  wire,  and 
allowed  the  telephone  wire  to  sag  on 
to  the  electric-light  wire.  Mitchell  v. 
Raleigh,  etc.  Co.,  129  N.  0.  166  (1901). 

Pennsylvania :  A  telegraph  company 
may  be  liable  for  the  death  of  a  trim- 
mer in  the  employ  of  an  electric- 
light  company  caused  by  an  unused 
telegraph  wire  crossing  an  electrio- 
light  wire.  Dannenhower  v.  Western, 
etc.  Co.,  218  Pa.  St.  216  (1907).  Where 
an  electric-light  employee  places  one 
hand  on  an  electric-light  wire  and 
the  other  upon  a  telephone  wire  on 
the  same  pole,  and  is  injured,  he  be- 
ing an  experienced  man,  he  cannot 
recover.  Moreover,  a  nonsuit  cannot 
be  entered  against  one  of  these 
defendants  and  judgment  entered 
against  the  other,  they  being  sued  as 
joint  tort-feasors,  and  there  being  no 
proof  of  any  joint  trespass  or  any 
concert  of  action.  Hart  v.  Allegheny, 
etc.  Co.,  201  Pa.  St.  234  (1902). 

Texas:  Where  the  personal  repre- 
sentative of  a  lineman  of  a  telephone 
company  sues  that  company  and  an 
electric-light  company  for  injury  for 
damages  resulting  in  his  death,  due 
to  his  touching  uninsulated'  electric- 
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light  wires  while  climbing  a  tele- 
phone pole,  the  court  may  charge  a 
jury  that  if  they  find  against  both 
companies  they  may  also  find  for  the 
telephone  company  against  the  elec- 
tric-light company.  San  Antonio,  etc. 
Co.  V.  Badders,  103  S.  W.  Rep.  229 
(Tex.  1907).  Where  two  electric 
companies  have  combined  and  use 
the  same  poles,  each  is  bound  to  use 
ordinary  care  in  protecting  the  em- 
ployees of  the  other  from  injury  by 
the  former's  current.  Dallas,  etc.  Co. 
V.  Mitchell,  33  Tex.  Civ.  App.  424 
(1903). .  Where  an  employee  of  a  tele- 
graph company  is  ordered  to  pass  a 
rope  under  electric-light  wires  and 
does  so  knowing  the  danger,  he  can- 
not recover  for  injuries  due  to  the 
current.  Newnom  v.  Southwestern, 
€tc.  Co.,  47  S.  W.  Rep.  669  (Texas, 
1898). 

Vermont:  A  telephone  lineman  may 
hold  both  the  telephone  company  and 
an  electric-light  company  liable  for 
injury  due  to  their  wires  being  so 
close  together  as  to  injure  him  while 
working  on  a  pole  which  is  close  to 
the  electric-light  pole,  the  danger  not 
being  apparent  and  the  insulation  be- 
ing imperfect.  Drown  v.  New  Eng- 
land, etc.  Co.,  66  Atl.  Rep.  801  (Vt. 
1907). 

Washington:  Where  a  telephone 
company  and  a  street  railway  com- 
pany use  the  same  poles,  and,  by 
reason  of  the  breajcing  of  an  insu- 
lator, a  wire  of  the  railway  company 
charged  with  electricity  Injures  an 
employee  of  the  telephone  company, 
he  cannot  recover  from  the  latter  if 
he  might  have  ascertained  the  fact 
by  testing.  Anderson  v.  Inland  Tel. 
&  Tel.  Co.,  19  Wash.  575  (1898). 

Wisconsin:  The  representatives  of 
a  telephone  lineman  may  hold  an  elec- 
tric-light company  liable  for  his  death 
by  their  current  where  their  span 
wire  attached  to  a  telephone  pole  had 
sagged  and  touched  their  feed  wire. 
A  bulletin  of  the  telephone  company 
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servants.^  Aside  from  sucli  defenses  as  these,  however,  the  company 


warning  Its  employees  In  regard  to 
poles  having  electric-light  wires  is  no 
defense,  because  that  related  only  to 
ordinary  risks.  Leque  v.  Macison,  etc. 
Co.,  113  N.  W.  Rep.  946   (Wis.  1907). 

1  United  States  courts :  As  to 
whether  a  foreman  is  a  fellow  serv- 
ant, see  Alaska  Min.  Co.  v.  Whelan, 
168  U.  S.  86   (1897). 

Federal  courts:  Where  a  lineman 
is  injured  by  the  falling  of  a  pole  on 
which  he  is  at  work,  and  which  is 
rotten  below  the  sidewalk  in  which 
it  is  planted,  he  may  hold  the  com- 
pany liable  under  the  Massachusetts 
employees'  liability  statute,  where  the 
falling  of  the  pole  was  due  to  the 
directions  of  one  who  was  not  work- 
ing but  was  giving  directions.  Where, 
however,  suit  is  brought  against  the 
owner  of  the  pole  and  also  the  com- 
pany that  was  doing  the  work,  the 
latter  only  is  liable.  Munroe  v.  Ley 
&  Co.,  156  Fed.  Rep.  468  (1907).  A 
telephone  company  is  not  liable  to 
one  of  its  linemen  who  was  injured 
by  the  falling  of  a  defective  pole 
from  which  he  was  removing  the 
wires  in  connection  with  the  taking 
down  of  the  line.  Britton  v.  Central, 
etc.  Co.,  131  Fed.  Rep.  844  (1904).  A 
telegraph  company  is  liable  where  its 
foreman  causes  an  inexperienced  em- 
ployee to  climb  a  pole  and  saw  it  off 
near  the  top,  thereby  causing  the  em- 
ployee to  fall.  Western  Union  Tel.  Co. 
V.  Burgess,  108  Fed.  Rep.  26  (1901). 
A  telegraph  employee  who,  according 
to  orders,  climbs  the  pole  of  another 
company  to  get  certain  wires  out  of 
the  way,  and  falls  and  is  injured  by 
reason  of  one  of  the  iron  spikes  on 
the  side  of  the  pole — used  to  step  on 
in  climbing — coming  out  by  reason 
of  the  rottenness  of  the  pole,  cannot 
hold  the  telegraph  company  liable. 
Dixon  V.  Western  Union  Tel.  Co.,  68 
Fed.  Rep.  630  (1895).  A  "lineman" 
engaged  as  one  of  the  crew,  in  repair- 
ing a  telegraph  line  under  the  imme- 


diate charge  of  a  foreman  having 
power  to  hire  and  discharge  the  men, 
assumes  the  risk  of  the  falling  of  an 
insufficiently  guyed  "gin  pole"  (one 
guyed  for  the  purpose  of  setting  other 
poles),  which  he  ascends  by  order  of 
the  foreman.  Greene  v.  Western 
Union  Tel.  Co.,  72  Fed.  Rep.  250 
(1892). 

Arkansas:  Where  a  telephone  com- 
pany is  taking  down  poles,  some  of 
which  are  decayed,  and  an  employee, 
after  examining  a  pole,  is  satisfied 
that  it  is  safe,  and  goes  up  and  cuts 
the  wires,  and  the  pole  falls  and  kills 
him,  the  company  is  not  liable. 
Southwestern  Tel.  Co.  v.  Woughter, 
56  Ark.  206   (1892). 

Colorado:  Where  a  lineman  has 
been  engaged  for  some  time  in  remov- 
ing decayed  poles,  and  is  injured  by 
one  falling,  he  cannot  recover  from 
the  company,  especially  where  he  did 
not  examine  the  pole  to  see  whether 
it  was  safe.  Kellogg  v.  Denver,  etc. 
Co.,  18  Colo.  App.  475  (1903). 

Connecticut:  An  experienced  line- 
man cannot  recover  from  his  em- 
ployer, a  telephone  company,  on  ac- 
count of  a  pole  falling  when  he  re- 
moved the  wires  therefrom,  where  It 
was  his  duty  to  test  the  pole  before 
climbing  it  McGSorty  v.  Southern, 
etc.  Tel.  Co.,  69  Conn.  635  (1897). 

Illinois:  A  conductor  of  a  street 
railway  company  cannot  recover  on 
account  of  his  striking  a  trolley  pole 
of  the  company  when  he  had  been 
passing  it  daily  for  eight  months. 
Kath  V.  EJast  St  Louis,  etc.  Ry.,  83 
N.  B.  Rep.  533  (111.  1907). 

Indiana:  An  experienced  telegraph 
lineman  who  was  directed  to  remove 
wires  from  an  old  pole  to  a  new  one, 
and  who  was  given  no  specific  direc- 
tions in  regard  to  the  method,  and 
does  not  rely  on  any  inspection  by 
the  company,  cannot  hold  the  com- 
pany liable  if  the  pole  falls  when  he 
is  on  it  and  injures  him.    Adams  v. 
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may  be  held  liable  for  its  negligence,  causing  injury  to  its  employees. 


Central,  etc.  Ry.,  38  Ind.  App.  607 
(1906).  As  to  a  suit  under  the  In- 
diana statute  by  a  lineman  for  in- 
jury due  to  a  decayed  pole  falling, 
see  Cleveland,  etc.  Ry.  v.  Scott,  29 
Ind.  App.  519  (1902). 

Kentucky:  Where  a  foreman  of  a 
telephone  company  directs  a  lineman 
to  tie  an  electric-light  wire  to  an 
improper  insulator  with  a  piece  of 
iron  wire  and  the  employee  is  in- 
jured by  the  current,  the  telephone 
company  is  liable.  Cumberland,  etc. 
Co.  r.  Graves'  Adm'x,  104  S.  W.  Rep. 
356  (Ky.  1907).  Where  a  foreman 
inspects  a  pole  and  then  directs  a 
lineman  to  climb  it  and  the  pole 
falls  and  injures  the  latter,  the  com- 
pany is  liable  if  the  lineman  made  no 
inspection  himself.  Western  Union, 
etc.  Co.  V.  Holtby,  93  S.  W.  Rep.  652 
(Ky.  1906). 

Louisiana:  In  Clarian  v.  Western 
Union  Tel.  Co.,  40  La.  Ann.  178 
(1888),  a  lineman  was  stretching  a 
wire  on  the  outer  end  of  a  cross-arm 
of  a  pole.  While  doing  so  the  wire 
broke,  causing  the  cross-arm  to  break, 
and  thus  throwing  the  man  off  his 
center  of  gravity,  he  having  but  one 
of  his  iron  clamps  in  the  pole,  the 
other  leg  having  been  thrown  around 
the  pole,  and  he  fell  and  was  killed. 
The  court  held  the  company  liable, 
and  sustained  a  judgment  for  $3,000. 
The  court  said  the  lineman  had  no 
opportunity  to  test  the  strength  and 
soundness  of  the  wire  and  cross-arm 
furnished  him,  and  that  he  would  not 
have  been  employed  if  he  had  in- 
sisted upon  testing  them;  and  that 
if  there  were  defects  in  them  it  was 
impossible  for  him  to  discover  the 
detects  in  the  time  that  was  afforded 
him;  and  in  fact  the  defects  were 
not  discoverable  on  slight  inspection. 
There  was  no  evidence  of  want  of 
care  in  the  handling  or  manipulation 
of  the  materials  in  his  work.  The 
fact  that  the  material  broke  was  held 
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to  be  sufficient  that  it  was  unsound 
and  not  of  sufficient  strength  to  an- 
swer the  purposes,  the  evidence  not 
showing  that  they  were  subjected  to 
any  extraordinary  or  unusual  strain 
when  the  accident  occurred.  The 
lineman  had  a  right  to  presume  that 
the  wire  and  its  support  was  not  de- 
fective or  unsound.  The  company 
should  be  held  to  the  greatest  care 
and  diligence  in  selecting  material 
and  providing  for  the  safety  of  its 
employees,  inasmuch  as  the  business 
itself  is  very  dangerous.  An  electric- 
light  company  is  not  liable  for  the 
death  of  a  lineman,  even  though 
he  is  inexperienced,  where  without 
using  the  usual  safety  appliances  he 
carries  a  guy-wire  with  his  naked 
hand  for  the  purpose  of  attaching  it 
to  a  telegraph  pole.  Maitrejean  v. 
New  Orleans  Ry.  etc.  Co.,  46  S.  Rep. 
21   (La.  1908). 

Maryland:  A  telephone  company  is 
not  liable  for  injury  to  one  of  its  ex- 
pert lineman  due  to  a  cross-arm 
breaking  by  reason  of  a  knot  therein, 
which  knot  was  covered  by  paint,  the 
cross-arm  having  been  purchased 
after  being  painted.  Maryland,  etc. 
Co.  V.  Cloman,  97  Md.  620    (1903). 

Massachusetts:  An  electric-light 
cleaner,  who  is  injured  by  the  fall  of 
an  electric-light  pole  which  he  has 
climbed,  may  hold  the  company  liable 
where  there  is  no  proof  that  the  com- 
pany reasonably  inspected  the  poles. 
Such  a  case  is  different  from  that 
of  experienced  linemen.  Dawson  v. 
Lawrence,  etc.  Co.,  188  Mass.  481 
(1905).  A  lineman  of  an  electric- 
light  company,  who  climbs  a  pole 
without  examining  whether  it  was 
sound  just  below  the  surface  of  the 
earth,  cannot  recover  for  injury  due 
to  the  pole  falling  with  him.  Mc- 
Isaac  V.  Northampton,  etc.  Co.,  172 
Mass.  89  (1898).  Where  an  expe- 
rienced lineman  is  taking  down  the 
wire  from  a  line  of  decayed  poles  and 
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the  wires  become  entangled  with  a 
guy-wire,  and  he  asked  the  foreman 
what  to  do  and  the  foreman  told  him 
to  cut  the  guy-wire,  and  he  did  so, 
and  the  pole  falls  and  injures  him, 
he  cannot  recover  damages  therefor, 
neither  he  nor  the  foreman  having 
made  any  examination  of  the  pole. 
Tanner  v.  N.  Y.  etc.  R.  R.,  180  Mass. 
572  (1902).  A  lineman  who  is  in  a 
tree,  and  is  dislodged  therefrom  hy 
reason  of  the  pulling  of  a  wire,  can- 
not hold  the  company  liable,  he  not 
having  given  notice  that  he  was  there 
and  the  work  not  being  expert  work. 
Plynn  v.  Boston,  etc.  Co.,  171  Mass. 
395  (1898).  Where  in  raising  a  tele- 
graph pole  the  "ideadman"  breaks 
and  the  foreman  directs  the  use  of  a 
shovel  instead,  and  it  slips  and  the 
pole  falls,  an  employee  injured  can- 
not recover  damages.  Carroll  v. 
Western  Union  Tel.  Co.,  160  Mass.  152 
(1893). 

Michigan:  In  Weidon  v.  Brush 
Elec.  Light  Co.,  73  Mich.  268  (1889), 
a  lineman  was  injured  by  the  falling 
of  the  apparatus  by  which  he  was 
carried  up  to  the  top  of  the  pole  to 
the'  electric  light.  It  was  claimed 
that  the  apparatus  had  become  rot- 
ten and  defective  by  use  and  exposure 
for  two  and  a  half  years.  There  was 
no  evidence  that  the  company  had 
examined  it  for  defects.  Four  em- 
ployees of  the  company  testified  that 
they  notified  the  superintendent  that 
it  was  defective.  The  case  was  sub- 
mitted to  the  jury,  and  a  judgment 
for  $750  was  sustained  by  the  upper 
court.  The  court  held  that  the  fact 
that  the  company  had  been  notified 
of  the  defects  was  fatal,  there  being 
no  evidence  of  contributory  negli- 
gence. 

Minnesota:  An  electric-light  com- 
pany was  held  liable  to  one  of  its 
employees,  who  was  injured  by  its 
(jurrent  while  painting  a  pole,  in  the 


case  Bemier  v.  St.  Paul,  etc.  Co.,  92 
Minn.  214  (1904). 

Missouri:  Where  an  experienced 
lineman  and  inspector  of  poles  climbs 
.out  on  a  cross-beam  and  it  breaks,  by 
reason  of  rottenness,  he  cannot  hold 
the  comi)any  liable,  he  not  having 
made  any  test  and  not  having  used 
any  safety  belt.  Roberts  v.  Missouri, 
etc.  Co.,  166  Mo.  370   (1901). 

Nebraska:  A  telephone  company  is 
liable  for  hospital  and  doctor's  bills 
in  treating  a  lineman's  injuries  as 
requested  by  the  foreman,  but  this 
liability  is  only  during  the  emergency 
and  not  for  long-continued  treatment. 
Salter  v.  Nebraska,  etc.  Co.,  112  N. 
W.  Rep.  600   (Neb.  1907). 

New  Jersey:  Even  though  a  line- 
man Is  injured  by  following  the  di- 
rections of  the  representative  of  the 
company  who  has  general  supervision 
and  control  of  the  others,  including 
the  foreman,  and  who  actively  par- 
ticipated in  the  work,  yet  he  is  a 
fellow-servant  and  the  company  is  not 
liable,  the  negligence  being  in  the 
performance  of  the  duty  incidental  to 
the  general  employment  and  not  In 
a  duty  imposed  by  law  upon  the 
master  for  the  safety  of  the  employee. 
Knutter  v.  N.  Y.  etc.  Co.,  67  N.  J.  L. 
646  (1902).  Where  a  pole  only  two 
years  old  is  being  removed  from  out- 
side to  inside  the  curb  line,  and 
breaks  after  being  removed  and  while 
the  lineman  is  still  on  it,  the  com- 
pany is  not  liable,  and  it  is  not  neg- 
ligence on  its  part,  even  though  the 
pole  turns  out  to  have  been  decayed, 
the  decay  not  being  apparent;  nor 
even  though  the  cross-arm  had  been 
previously  wrenched  off  by  the  strain, 
it  appearing  that  the  lineman  knew 
this  and  had  replaced  the  cross-arm 
when  the  pole  was  reset;  nor  even 
though  the  accident  was  due  to  the 
strain  of  a  guy-wire  which  the  line- 
man was  drawing  taut.  Essex  County 
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xnultitudinous  ways  in  which  accidents  occur.     Injuries  due  to  va- 
grant currents  of  electricity  are  considered  elsewhere.^ 


Elec.  Co.  V.  Kelly,  57  N.  J.  L.  100 
(1894).  Where  an  employee,  in  climb- 
ing an  electric-light  pole  to  trim  the 
lamp,  knows  that  one  round  in  the 
steps  Is  hroken,  and  on  descending 
slips  thereon  and  is  injured,  the  com- 
pany is  not  liable.  Foley  v.  Jersey, 
etc.  L.  Co.,  54  N.  J.  L.  411  (1892). 
New  York:  A  telephone  company 
may  be  liable  to  one  of  its  employees 
for  injury  due  to  a  pole  breaking 
when  the  employee  was  on  it,  even 
though  the  telephone  company  did 
not  own  the  pole.  McGuire  «.  Bell 
Telephone  Co.,  167  N.  Y.  208  (1901). 
In  Flood  V.  Western  Union  Tel.  Co., 
131  N.  Y.  603  (1892),  reVg  15  N.  Y. 
Supp.  400,  the  action  was  for  dam- 
ages for  the  death  of  Flood.  He  had 
been  in  the  employ  of  the  defendant, 
a  telegraph  company,  several  years, 
and  part  of  the  time  as  a  lineman. 
The  lineman  had  frequent  occasion  to 
climb  the  poles  and  work  about  the 
arms.  A  cross-arm,  upon  the  outer 
end  of  which  Flood  sat  engaged  in 
pounding  with  a  hammer,  broke  un- 
der his  weight,  and  he  fell  to  the 
ground  and  was  killed.  The  arm 
had  been  In  use  for  about  six  years. 
It  was  of  the  material,  size,  and  ap- 
parent strength  and  safety  then  in 
use  by  all  telegraph  companies.  De- 
fendant had  a  system  of  inspection  of 
the  arms  when  purchased,  and  it  did 
not  appear  that  there  was  anything 
in  the  external  appearance  of  this 
one,  when  new,  which  indicated  any  de- 
fect or  weakness,  or  that  there  was  any 
defect  therein  discernible  by  any  oi^ 
dinary  inspection.  Held,  that  plain- 
tiff was  not  entitled  to  recover.  An 
experienced  lineman  cannot  hold  a 
telephone  company  liable  for  the  fall 
of  a  telephone  pole  from  which  he 
was  taking  down  the  wires  where  it 
appears  that  the  pole  was  not  in  use 


and  was  apparently  sound  above  the 
ground,  and  the  lineman  knew  it  was 
customary  to  examine  such  a  pole  be- 
low the  surface  of  the  ground  where 
rot  first  sets  in,  and  it  appears  he 
did  not  make  such  examination  and 
knew  that  the  foreman  had  not  ex- 
amined it.  Taylor  v.  Thomas,  124  N. 
Y.  App.  Div.  53  (1908).  The  admin- 
istrator of  a  lineman,  who  was  trans- 
ferring wires  from  old  poles  to  new 
ones,  and  had  been  warned,  cannot 
hold  the  company  liable  for  his  death, 
all  necessary  apparatus  having  been 
furnished  to  him.  Voorhees  v.  Hud- 
son River,  etc.  Co.,  109  N.  Y.  App. 
Div.,  465  (1905).  It  may  be  for  the 
jury  to  decide  whether  a  company 
properly  inspected  a  pole  which  fell 
and  injured  one  of  its  employees. 
Rowley  v.  American,  etc.  Co.,  83  N. 
Y.  App.  Div.  609  (1903).  A  con- 
ductor on  a  street  car  who,  while 
walking  along  the  sideboard,  is 
struck  by  another  passing  car,  may 
bring  suit  against  the  company  for 
negligence,  and  the  question  of  negli- 
gence is  for  the  jury.  True  v.  Ni-- 
agara,  etc.  R.  R.,  70  N.  Y.  App.  Div. 
383  (1902);  arf'd,  175  N.  Y.  487. 
Where  an  employee  engaged  in  re- 
moving a  telegraph  line  is  Injured 
by  a  pole  falling  upon  him  upon  the 
wires  being  cut,  the  pole  not  having 
been  planted  deep  enough  or  the 
earth  having  worn  away  from  it,  the 
company  is  liable.  Riker  v.  New 
York,  etc.  R.  R.,  64  N.  Y.  App.  Div. 
357  (1901).  An  electric-light  com- 
pany is  liable  for  injury  ,to  one  of 
its  linemen  by  reason  of  the  current 
being  turned  on  while  he  was  at 
work,  it  being  shown  that  he  notified 
the  employee  in  charge  of  the  dyna- 
mos not  to  turn  on  the  current  until 
the  work  was  finished,  and  it  being 
shown   also  that  such    employee    in 
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1  See  note  1,  p.  3625,  supra. 
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Punitive  damages  cannot  be  recovered  unless  there  was  inten- 
tional wrong-doing  or  wilful  omission.^ 

§  937d.  Poles  and  wires  of  one  company  inteffering  with  those 
of  another— "IndVfCtion"  and"condMction." — A  telegraph,  company 
cannot  enjoin  absolutely  the  construction  of  an  electric-light  line  on 
the  same  side  of  the  street,  on  the  theory  that  the  lives  of  employees 


charge  of  the  dynamos  was  incompe- 
tent. Malay  v.  Mount  Morris,  etc.  Co., 
41  N.  Y.  App.  Div.  574  (1899).  An 
employee  of  an  electric-light  company, 
who  for  several  years  has  repaired 
the  lamps  on  poles,  cannot  recover 
for  injury  due  to  a  lamp  falling  upon 
him,  on  account  of  the  fastening  be- 
ing rotten,  rusty,  and  in  bad  condi- 
tion, even  though  the  foreman  had 
ascended  the  pole  before  him  and 
directed  him  to  do  the  work.  Gib- 
bons V.  Brush,  etc.  Co.,  36  N.^Y.  App. 
Div.  140  (1899).  A  railroad  may  be 
held  liable  for  an  injury  to  a  fire- 
man who,  while  leaning  out  of  the 
engine,  is  injured  by  a  telegraph 
pole  which  is  only  four  inches  away 
from  the  side  of  the  locomotive,  even 
though  the  fireman  had  passed  the 
point  many  times  before  and  his 
proper  place  was  on  the  other  side 
of  the  engine.  Benthin  v.  N.  Y.  C. 
etc.  R.  R.,  24  N.  Y.  App.  Div.  303 
(1S9'7).  Where  a  telegraph  employee 
at  work  on  a  telegraph  pole  touches 
an  electrio-light  wire  and  is  killed, 
the  question  of  the  liability  of  the 
electric-light  company  may  be  sub- 
mitted to  the  jury.  Dwyer  v.  Buffalo 
Elec.  Co.,  20  N.  Y.  App.  Div.  124 
(1897). 

Oregon:  An  experienced  lineman 
who  is  injured  by  the  falling  of  a 
telephone  cable,  which  he  is  placing 
on  poles,  cannot  complain  that  the 
method  used  for  Stringing  the  cable 
was  not  the  best  method,  inasmuch  as 
h-e  did  not  object  and  assumed  that 
risk.  Blust  v.  Pacific,  etc.  Co.,  48 
Ore.  34  (1906). 

Rhode  Island:  A  superintendent  in 
charge  of  employees  moving  telephone 


IHJles  is  a  fellow-servant.  Morgrldge 
V.  Providence  Tel.  Co.,  20  R.  I.  386 
(1898). 

Vermont:  Where  an  expert  line- 
man climbs  a  pole  without  examin- 
ing it  a  few  inches  below  the  surface 
of  the  earth  where  it  is  likely  to  be 
decayed,  he  takes  the  risk,  even 
though  he  was  directed  by  the  fore- 
man to  climb  the  pole  for  the  purpose 
of  detEiching  wires  so  as  to  remove 
the  pole  for  unsoundness.  Sias  v. 
Consolidated,  etc.  Co.,  73  Vt.  35 
(1901). 

Virginia:  Where  a  pole  has  been 
condemned  and  an  employee  is  di- 
rected to  climb  It  and  cut  away  the 
wires,  and  when  he  does  so  the  pole 
falls  and  injures  him,  it  is  a  question 
for  the  jury  as  to  whether  he  was 
guilty  of  contributory  negligence. 
Southern,  etc.  Co.  v.  C!lements,  98  Va. 
1  (1900). 

1  Exemplary  damages  cannot  be  re- 
covered for  an  injury  due  to  the  tele- 
graph company,  in  its  construction 
work,  negligently  having  a  wire 
across  the  street  and  about  two  feet 
from  the  ground,  whereby  a  horse 
was  tripped  and  a  man  hurt,  where 
it  is  shown  that  the  foreman  ordered 
his  assistants  to  warn  people  of  the 
danger,  and  there  was  no  proof  of  in- 
tentional wrong  or  wilful  omission. 
Western  Union  Tel.  Co.  v.  Eyser,  91 
U.  S.  495,  note  (1875),  rev-g  2  Colo. 
141  (1873).'  A  corporation  is  not 
liable  for  exemplary  damages  for  the 
negligence  of  its  agent  unless  the 
agent  acts  by  direction  of  the  corpo- 
ration or  it  ratifies  his  act  Western 
Union,  etc.  Co.  v.  Landry,  108  S.  W. 
Rep.  461  (Tex.  1908). 
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and  the  force  of  its  electrical  current  will  be  endangered  thereby,^ 
but  a  telegraph  company  may  enjoin  an  electric-light  company  from 
stringing  its  wires  nearer  than  eight  feet,  and  may  compel  it  to  place 
a  guard  under  its  wires  strung  above  the  telegraph  wires.*     A  tele- 


1  Western  Union  Tel.  Co.  v.  Cham- 
plain,  etc.  Li.  Co.,  14  Cin.  Law  Bull. 
327    (1885);    s.  c,  1  Am.  Elee.   Cas. 
822.    A  telephone  company  whicli  has 
erected  its  poles  and  wires  cannot  en- 
join a  new  telephone  company  from 
erecting  poles  and  wires  on  the  same 
side  of  the  street,  if  the  new  poles  and 
wires  are  high  enough  so  as  not  to 
interfere  by  contact  with  or  act  as 
conductors    of    electricity    from    the 
wires  of  the  old  company.    American 
Tel.  etc.  Co.  v.  Morgan,  etc.  Co.,  138 
Ala.  597    (1903).     A  telegraph   com- 
pany owning  a  subway  cannot  enjoin 
another  subway  company  from  main- 
taining its  subway  close  to  the  former 
on  account  of  inconvenience  and  ex- 
pense in  making  repairs.     The  rem- 
edy is  at  law.    The  court  said,  how- 
ever, that  "the  city  could  not  grant 
to  another  the  right  to  use  the  same 
space  occupied  by  the  plaintiff's  line." 
Western  Union,  etc.  v.  Syracuse,  etc. 
Ck).,   178   N.   Y.   325    (1904).     A   gas 
company  cannot    be    enjoined  by  a 
competing  gas  company  from  laying 
its  pii>es  in  the  streets  on  the  ground 
that  they  are  being  laid  in  violation 
of  the  statute,  no  special  damage  to 
the  competing  company  being  shown; 
not  even  though  the  pipes  are  so  close 
as  to  interfere  with    the    repair  of 
complainant's    pipes.     Atlantic,    etc. 
Co.  V.  Consumers'  etc.  Co.,  70  N.  J.  Eq. 
536   (1905).     A   court  of  equity   has 
the  right  to  regulate  a  manner  in 
which    separate    companies    having 
rights  on  the  street  shall  construct 
their  works   so  as  not  to  interfere 
with  each   other.     West  Jersey,  etc. 
R.  R.  V.  Atlantic  City,  etc.  Co.,  65  N. 
J.  Eq.  613   (1904).    Where  the  occu- 
pation by  an  electric-light  company 
of  a  portion  of  a  street  was  prior  in 
time,    a    telephone    company    cannot 
enjoin  the  use  of  the  street  by  the 


electric-light  company  for  carrying  on 
its  business.  As  to  streets,  however, 
which  had  not  been  occupied  by 
either  company,  the  electric-light 
company  may  be  enjoined  from  using 
the  same  side  of  the  street  with  the 
telephone  company  for  any  of  its  arc- 
light  wires,  and  from  stringing  any 
of  its  incandescent-light  wires  on  the 
same  side  of  the  street  with  the  tele- 
phone wires  within  eight  feet  of  the 
latter,  and  then  only  for  a  distance 
of  three  hundred  yards.  Nebraska 
Tel.  Co.  V.  York  Gas,  etc.  Light  Co., 
27  Nelb.  284  (1889).  Where  the  tele- 
phone is  prior  in  right  and  occu- 
pancy, and  the  electric-light  had  only, 
a  later  franchise,  the  court  will  en- 
join an  electric-light  company  from 
placing  its  wires  so  close  to  the  tele- 
phone wires  so  as  to  impair  the  tele- 
phone service.  Paris,  etc.  Ry.  v.  S.  W. 
Tel.  &  Tel.  Co.,  27  S.  W.  Rep.  902 
(Tex.  1894).  The  electric-light  wires 
may  be  ordered  to  the  other  side  of 
the  street,  the  telephone  being  prior 
in  occupancy,  and  being  injured  in 
operation  by  the  electric-light  wires. 
Bell  Tel.  Co.  v.  Belleville  El.  Light 
Co.,  12  Ont.  Rep.  571   (1886). 

2  Western  Union  Tel.  Co.  v.  Guern- 
sey, etc.  Co.,  46  Mo.  App.  120  (1891). 
Where  the  wires  of  an  electric-light 
company  and  of  a  telegraph  company 
are  on  the  same  poles,  the  electric- 
light  company  is  bound  to  insulate 
its  wires  so  that  the  employees  of 
the  other  company  will  not  be  injured 
thereby.  Newark,  etc.  Co.  v.  Garden, 
78  Fed.  Rep.  74  (1896).  A  telegraph 
company  may  enjoin  an  electric-light 
company  from  erecting  wires  so  near 
the  wires  of  the  former  as  to  Interfere 
with  the  working  of  the  same.  West- 
em,  etc.  Co.  V.  Los  Angeles,  etc.  Co., 
76  Fed.  Rep.  178  (1896).  As  to  elec- 
tric-light poles  being  erected   so   as 
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pHone  company  cannot  enjoin  a  subsequently  organized  telephone 
company  from  constructing  its  poles  between  the  poles  of  the  former, 
the  wires  being  some  twenty-five  feet  above  the  wires  of  the  first 
company.^  An  electric  street  railway  in  constructing  its  poles  is  not 
justified  in  so  interfering  with  the  poles  of  the  telephone  company 
already  erected  so  as  to  unnecessarily  interfere  with  the  latter,  and 
changes  rendered  necessary  should  be  paid  for  by  the  street  railway.^ 


to  interfere  with  telegraph  wires,  see 
also  Joyce  on  Electric  Law,  §§  511 
to  517;  Elliott  on  Roads  and  Streets, 
2d  ed.,  §  827.  An  electric-light  com- 
pany may  enjoin  another  electric- 
light  company  from  placing  its  wires 
so  close  to  the  wires  of  the  former  as 
to  endanger  the  lives  of  the  em- 
ployees of  the  former.  Consolidated, 
etc.  Co.  w.  People's,  etc.  Co.,  94  Ala. 
372  (189'2).  One  electric-light  com- 
pany may  enjoin  another  electric- 
light  company  from  stringing  its 
wires  so  closely  to  the  wires  of  the 
former  as  to  interfere  with  them  and 
cause  danger  to  the  company's  em- 
ployees. Rutland,  etc.  Co.  v.  Marble 
City,  etc.  Co.,  65  Vt.  377  (1893).  An 
electric-light  company  which  has  con- 
structed its  poles  and  wires  on  the 
streets,  in  accordance  with  a  fran- 
chise from  the  city,  may  enjoin  a  sub- 
sequent electric-light  company,  hav- 
ing a  grant  from  the  city,  from  in- 
terfering with  its  lines,  even  though 
the  second  company  is  under  obli- 
gation to  furnish  lights  to  the  city. 
Edison,  etc.  Co.  v.  Manufacturers' 
etc.  Co.,  49  Atl.  Rep.  766  (Pa.  1901). 
See  also  §  913,  supra.  An  elec- 
tri-c-light  company  in  its  bill  in 
equity  to  enjoin  another  electric- 
light  company  from  erecting  its 
poles  and  wires  too  near,  must  point 
out  specifically  the  facts  constituting 
irreparable  injury.  Montgomery,  etc. 
Co.  V.  Citizens',  etc.  Co.,  142  Ala.  462 
(1905).     See  also  §925,  swpra. 

1  Louisville,  etc.  Co.  v.  Cumberland, 
etc.  Co.,  Ill  Fed.  Rep.  663  (1901), 
rev'g  110  Fed.  Rep.  593.  A  telephone 
company  that  has  already  constructed 
its    lines    may    enjoin   another   tele- 


phone company  from  constructing  its 
lines  on  or  across  the  same  streets, 
where  the  former's  lines  are  inter- 
fered with  thereby.  N«rthwestern, 
etc.  Co.  V.  Twin,  etc.  Co.,  89  Minn. 
495(1903).  An  established  telephone 
company  may  require  a  new  tele- 
phone company  to  erect  its  wires  at  a 
sufficient  distance  so  that  the  former's 
wires  will  not  be  unreasonably  in- 
terfered with.  Northern,  etc.  Co.  v. 
Iowa,  etc.  Co.,  98  N.  W.  Rep.  113 
(Iowa,  1904).  A  new  telephone  com- 
pany may  erect  its  poles  on  the  same 
side  of  the  street  as  the  old  one,  pro- 
vided the  poles  are  higher  and  out 
of  the  way  of  the  latter,  and  if  the 
latter  changes  its  poles  so  as  to  em- 
barrass the  former,  the  former  may 
obtain  an  injunction.  Cumberland, 
etc.  Co.  V.  Louisville,  etc.  Co.,  114  Ky. 
892   (1903). 

2  In  the  case  Cumberland  Tel.  & 
Tel.  Co.  V.  United  Electric  Ry.,  93 
Tenn.  492  (1894),  a  trolley  street 
railway  was  compelled  to  pay  about 
$4,500  for  the  loss  to  the  telephone 
company  by  reason  of  "conduction" 
and  conflict  of  poles  and  wires,  it 
appearing  that  it  was  necessary  for 
the  telephone  company  to  change  the 
location  of  its  poles  and  wires  and 
to  install  a  large  copper  wire  to  pre- 
vent the  conduction.  An  injunction 
will  be  granted  at  the  instance  of  a 
telephone  company,  not  in  regard  to 
the  interference  with  the  electric  cur- 
rent, but  in  regard  to  the  interference 
with  the  poles.  Birmingham  T.  Co. 
V.  Southern,  etc.  Tel.  Co.,  119  Ala. 
144  (1898).  In  the  case  Western,  etc 
Co.  V.  Franklin,  etc.  Co.,  70  N.  H.  37 
(1900),  where  the  telegraph  company 
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As  between  a  telegrapli  company  and  a  telephone  company,  each 
claiming  the  right  to  construct  on  a  particular  location,  priority  in 
occupation  must  give  way  to  priority  of  right.^ 

A  very  important  and  difficult  question  arises  where  the  high-volt- 
age electric  current  of  a  power  company  or  electric-light  company  or 
trolley  company  interferes  with  the  low-voltage  electric  current  of  a 
telegraph  or  telephone  company,  by  way  of  "induction"  or  "con- 
duction." "Induction"  is  where  a  high-voltage  current  sets  up  sympa- 
thetic violent  electrical  vibrations  in  a  neighboring  wire  with  which 


sued  a  street  railway  for  cutting 
down  poles  and  wires  which  inter- 
fered with  the  running  of  the  cars, 
the  court  held  that  the  question  as 
to  whether  the  Post  Road  Act  of  con- 
gress protected  the  telegraph  com- 
pany against  such  cutting  raised  a 
federal  question  which  had  not  been 
passed  upon  by  the  supreme  court  of 
the  United  States,  and  hence  the  court 
gave  judgment  for  the  defendant.  As 
to  the  power  of  the  municipal  author- 
ities to  order  a  telegraph  or  telephone 
company  to  move  its  poles  and  wires 
to  make  way  for  a  street  railway,  see 
American  Tel.  etc.  Co.  v.  Mill  Creek 
Tp.,  195  Pa.  St.  643  (1900).  See  also 
Greenwich  v.  Easton,  etc.  R.  R.,  24 
N.  J.  Eq.  217  (1874),  holding  that 
power  to  change  the  grade  of  a  high- 
way cannot  be  exercised  merely  for 
the  convenience  of  a  railroad.  A 
necessity  must  exist.  In  the  case  of 
Central,  etc.  Co.  v.  Wilkesbarre,  etc. 
Ry.,  11  Pa.  Co.  Ct.  417  (1892);  s.  c, 
4  Am.  El.  Cas.  260,  the  court  held 
that  if  the  original  location  and  con- 
struction of  telephone  wires  and  poles 
was  reasonable  and  free  from  negli- 
gence, any  subsequent  change  ren- 
dered necessary  by  the  construction 
of  a  street  railway  must  be  paid  for 
by  the  latter.    Cf.  §  935,  supra. 

1  Priority  in  occupation  must  give 
way  to  priority  of  right  as  between 
two  railroads  claiming  the  same  lo- 
cation, and  that  company  is  prior 
in  right  which  first  definitely  adopts 
the  route  by  corporate  action  and 
files  a  map  of  the  same.  Utah,  etc. 
R.  R.  V.  Utah,  etc.  Ry.,  110  Fed.  Rep. 


879  (1901).  A  street  railway  com- 
pany which  is  litigating  with  the 
state  its  right  to  occupy  a  street,  can- 
not, while  that  litigation  is  pending, 
maintain  a  bill  to  enjoin  another  com- 
pany from  occupying  that  street.  Ta- 
coma  Ry.  etc.  Co.  v.  Pacific,  etc.  Co., 
155  Fed.  Rep.  259  (1907).  Where  two 
street  railways  claim  the  right  to  lay 
their  tracks  on  the  same  street, 
equity  will  not  enjoin  one  at  the  In- 
stance of  the  other,  unless  the  right 
is  clear.  The  court  said:  "The  rule 
of  all  the  cases  is  that  if  the  validity 
of  the  charter  is  attacked,  or  a  for- 
feiture of  charter  rights  is  asserted, 
or  an  abandonment  is  claimed,  the 
commonwealth  alone  can  raise  the 
question  by  a  writ  of  quo  warranto. 
It  would  seem  to  necessarily  follow 
that  when  two  companies,  by  over- 
sight or  otherwise,  have  secured  a 
charter  for  practically  the  same 
route,  the  proper  procedure  to  test 
the  validity  of  the  charters  is  by  writ 
of  quo  warranto  at  the  suggestion  of 
the  attorney-general.  ...  Of 
course,  if  one'  of  the  companies  is  in 
the  undoubted  occupation  of  certain 
streets,  with  the  unquestioned  right 
to  use  the  same,  and  another  company 
undertakes  to  invade  that  right, 
equity  will  enjoin  the  invading  com- 
pany on  the  ground  that  the  validity 
of  the  charter  is  not  involved,  and 
that  only  an  incidental  right  grow- 
ing out  of  the  power  conferred  is  in 
dispute."  Myersdale,  etc.  Ry.  v.  Penn- 
sylvania, etc.  Ry.,  69  Atl.  Rep.  92 
(Penn.  1908).  See  also  §§906,  913, 
supra. 
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it  is  not  in  physical  contact.  "Conduction"  is  where  the  high-voltage 
current  escapes  through  the  ground  or  other  physical  intermediary 
from  its  own  wire  to  other  wires..  In  either  case,  a  telegraph  or 
telephone  current  is  so  aiEected  as  to  impair  or  destroy  its  use  for 
telegraph  or  telephone  purposes.  Not  only  this,  but  the  high-voltage 
current  which  finds  its  way  to  a  low-voltage  wire  may  be  dangerous 
to  life  and  property. 

A  "direct"  current  is  where  the  flow  of  electricity  is  constant  in 
direction;  an  "alternating"  current  is  where  it  incessantly  reverses 
its  direction.  A  power  company,  or  an  electric-light  company,  or  a 
trolley  company,  may  use  the  direct  current  or  the  alternating  current, 
or  a  combination  of  both.  One  method  is  to  carry  the  alternating 
current  to  stations  along  the  track  and  there  transform  it  into  direct 
current  fot  delivery  to  the  motors.  Another  method  is  to  carry  the 
alternating  current  to  a  wire  directly  above  the  track  and  take  it  from 
that  wire,  through  a  trolley,  to  the  motors.  Eminent  engineers  differ 
in  their  opinions  as  to  the  comparative  merits  of  these  systems. 

About  twenty  years  ago  the  courts  decided  that  a  telephone  com- 
pany on  the  highway  could  not  enjoin  a  trolley  company  on  the  high- 
way from  using  an  electric  current  powerful  enough  to  propel  street 
railway  cars,  even  though  that  electric  current  interfered  with  the 
telephone  current.  In  those  cases,  however,  the  trolley  had  a  low 
voltage  and  it  was  shown  that  the  telephone  company  could  avoid 
the  trouble  by  using  an  additional  wire  for  the  return  of  its  electrical 
circuit,  instead  of  using  the  earth  for  that  purpose,  and  it  was  also 
shown  that  the  trolley  company  had  used  the  Icdesi  and  best  appliances 
for  the  control  and  regulation  of  its  electric  current.  The  court 
held  also  that  the  trolley  company  could  not  be  compelled  to  use  the 
double  trolley  system,  namely,  a  second  wire  to  return  the  current,  in- 
stead of  having  the  current  return  through  the  rails  or  the  earth. 
The  basis  of  those  decisions  was  that  the  companies  had  been  given 
equal  rights  on  the  highways,  and  hence  one  could  not  complain  of 
the  electric  current  of  the  other.^ 

1  Cumberland  Tel.  &  Tel.  Co.  v.  sides  that  they  are  not  absolutely  un- 
united Electric  Ry.,  42  Fed.  Rep.  273  surmountable.  .  .  .  It  is  quite  pos- 
(1890),  was  a  suit  by  a  telephone  sible,  too,  that  the  legal  obligations  of 
company  to  enjoin  the  street  railway  the  parties  may  change  with  the 
from  using  the  single  trolley  system  progress  of  Invention,  and  the  duty 
on  the  highway.  The  court  denied  of  surmounting  the  difficulty  be 
the  injunction,  but  said  (p.  276):  thrown  upon  one  party  or  the  other, 
"That  these  evils  exist,  to  the  se-  as  a  cheaper  or  more  effectual  remedy 
rious  detriment  of  the  telephone  serv-  is  discovered.  For  example,  if  it  were 
ice,  is  not  denied;  but  it  also  ap-  shown  that  by  the  use  of  a  certain 
pears  from  the  evidence  upon  both  device  the  defendants  could  control 
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The  modern  high-voltage  currents,  however,  are  on  private  right  of 
way,  and  hence  those  decisions  are  not  applicable.  Moreover,  it  is  to 
be  borne  in  mind  that  at  the  time  when  those  decisions  were  rendered, 
only  five  hundred  volts  were  used  in  the  operation  of  an  electric  street 
railway,  whereas  now  thousands  of  volts  are  involved;  also  at  that 


their  return  current  in  such  a  way  as 
not  to  interfere  with  the  use  of  com- 
plainant's instruments,  the  law  might 
treat  their  failure  to  adopt  such 
measures  as  negligence  in  the  use  of 
their  franchise,  and  enjoin  them,  or 
hold  them  liable  for  all  damages  sus- 
tained by  the  complainant.  If,  upon 
the  other  hand,  the  diflSculty  can 
be  better  controlled  by  a  device  ap- 
plicable to  telephones,  it  might  be 
incumbent  upon  the  complainant  to 
adopt  it,  leaving  the  courts  to  settle 
the  further  question,  whether  the  ex- 
pense of  so  doing  is  recoverable  of 
the  defendants.  We  are  thus  compelled 
to  consider  this  case  with  reference 
to  the  present  state  of  the  art,  and 
with  the  possibility  that  in  another 
year  circumstances  may  so  change  as 
to  reverse  completely  the  legal  obli- 
gations of  the  parties.  Indeed,  since 
the  litigation  between  the  telephone 
companies  and  the  electric  railway 
companies  originally  'began,  consider- 
able progress  has  been  made  towards 
a  solution  of  the  problem."  The  court 
then  pointed  out  that  the  double  trol- 
ley system  would  not  only  be  very  ex- 
pensive and  complicated,  but  would 
disfigure  the  streets  with  many  wires; 
that  the  metallic  return  circuit  for 
the  telephone  would  also  be  expensive 
and  would  encumber  the  streets  with 
additional  wires;  that  the  erection  of 
a  large  copper  wire  for  a  return  cir- 
cuit for  many  telephones  seemed  to 
be  feasible,  and  would  cost  about  $10 
per  telephone,  and  that  the  telephone 
company  could  not  compel  the  trolley 
company  to  pay  the  expense,  but  the 
court  said  that  the  liability  of  the 
trolley  company  would  depend  on 
whether  it  "made  use  of  the  means 
which,  in  the  progress  of  science  and 
improvement,  have  been  shown  by  ex- 


perience to  be  the  best;  but  it  is  not 
bound  to  experiment  with  recent  in- 
ventions not  generally  known,  or  to 
adopte  expensive  devices,  when  it  lies 
in  the  power  of  the  person  injured  to 
make  use  himself  of  an  effective  and 
inexpensive  method  of  prevention. 
If,  in  the  case  under  consideration, 
it  were  shown  that  the  double  trolley 
would  O'bviate  the  injury  to  com- 
plainant without  exposing  defendants 
or  the  public  to  any  great  incon- 
venience or  a  large  expense,  we  think 
it  would  be  their  duty  to  make  use  of 
it,  and  should  have  no  doubt  of  our 
power  to  aid  the  complainant  by  an 
injunction;  but,  as  the  proofs  show 
that  a  more  effectual  and  less  objec- 
tionable and  expensive  remedy  is 
open  to  the  complainant,  we  think 
the  obligation  is  upon  the  telephone 
company  to  adopt  it,  and  that  defend- 
ants are  not  bound  to  indemnify  it; 
in  other  words,  that  the  damage  in- 
cidentally done  to  the  complainant  is 
not  such  as  is  justly  chargeable  to 
the  defendants."  Railway  Co.  v.  Tele- 
graph Assoc,  48  O.  St.  390  (1891), 
was  a  case  where  both  the  trolley 
and  the  telephone  companies  used  the 
highway  with  the  ground  as  a  return 
circuit,  the  trolley  return  circuit  be- 
ing on  gas  pipes  or  water  pipes  or 
the  earth  itself.  The  court  held  that 
the  telephone  company  could  not  com- 
pel the  trolley  company  to  use  a 
double  trolley  system,  inasmuch  as 
the  telephone  company  might  use  a 
metallic  circuit,  especially  as  the  rail- 
way company  was  using  horses,  with 
power  to  use  electricity,  at  the  time 
the  telephone  wires  were  erected.  The 
court  held  that  the  telephone  com- 
pany could  not  complain  of  the  in- 
duction or  conduction.  The  court 
pointed  out,  however,  that  the  tele- 
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early  day  the  direct  current  only  was  used,  which  could  be  more 
easily  guarded  against  by  the  telegraph  and  telephone,  whereas  now 
the  alternating  current,  or  a  combination  of  both,  is  generally  used, 
against  which  it  is  impossible  for  the  telegraph  and  telephone  to  com- 
pletely protect  itself. 


phone  company  dW  not  demand  that 
the  trolley  company  modify  its  appa- 
ratus so  as  not  to  interfere  with  the 
telephone  service,  but  demanded  that 
the  trolley  company  abandon  an  es- 
sential part  of  the  system,  namely, 
the  use  of  the  grounded  circuit.  Hud- 
son River  Tel.  Co.  «.  Watervliet,  etc. 
Ry.,  135  N.  Y.  393  (1892),  was  a  suit 
by  a  telephone  company  to  enjoin 
a  trolley  company  from  using  the 
single  trolley  system  on  the  highway. 
The  court  denied  the  right  to  an  in- 
junction on  the  ground  that  the  single 
trolley  system  had  been  found  to  be 
(p.  403)  "the  most  efficient  and  eco- 
nomical, and  the  best  thus  far  de- 
vised, and  less  liable  to  accidents, 
through  the  displacement  of  ma- 
chinery, than  any  other  trolley  sys- 
tem; that  it  subserves  the  public  in- 
terests and  satisfies  the  public  wants 
with  respect  to  transportation;  that 
it  is  not  prejudicial  to  the  public 
health  or  dangerous  to  human  life; 
and  that  no  other  system  of  electric 
propulsion  of  cars  has  thus  far  been 
demonstrated  to  be  as  practicable,  ef- 
fective and  advantageous',  both  to  the 
public  and  to  private  interests,  as  the 
overhead,  single  trolley  system."  The 
court  also  said  (p.  408):  "It  seems 
to  be  indispensajble  to  the  successful 
prosecution  of  the  plaintiff's  business 
that  it  should  make  use  of  an  ex- 
ceedingly weak  and  sensitive  current 
of  electricity.  By  a  law  of  electric 
force,  not  clearly  defined  or  under- 
stood, the  transmission  of  a  powerful 
current,  such  as  the  defendant  must 
use  to  supply  motion  to  its  cars,  along 
a  line  of  wire  parallel  with  and  In 
close  proximity  to  the  plaintiff's 
wires,  induces  upon  the  latter  an  ad- 
ditional current,  which  renders  the 
operation  of  the  plaintiff's  telephones 


at  all  times  difficult  and  sometimes 
impracticable.  It  is  found  that  this 
disturbance  cannot  be  avoided  by  the 
defendant  without  a  complete  change 
of  the  system  adopted,  and  the  use  of 
motors  which  are  more  expensive, 
more  dangerous  and  less  useful  and 
efficient."  The  court  intimated,  how- 
ever, very  clearly  that  a  case  might 
arise  where  (p.  410),  "if  either  col- 
lects for  pleasure  or  profit  the  subtle 
and  imperceptible  electric  fluid,  there 
would  seem  to  be  no  great  hardship 
in  Imposing  upon  it,  or  him,  the  same 
duty  which  is  exacted  of  the  owner  of 
the  accumulated  wa/ter  power:  that  of 
providing  an  artificial  conduit  for  the 
artificial  product,  if  necessary  to  pre- 
vent injury  to  others";  and  further 
says  (pp.  409-410):  "We  are  not  pre- 
pared to  hold  that  a  person,  even  in  the 
prosecution  of  a  lawful  trade  or  busi- 
ness, upon  his  own  land,  can  gather 
there  by  artificial  means  a  natural  ele- 
ment like  electricity,  and  discharge  it 
in  such  a  volume  that,  owing  to  the 
conductive  properties  of  the  earth,  it 
will  be  conveyed  upon  the  grounds  of 
his  neighbor  with  such  force  and  to 
such  an  extent  as  to  tjreak  up  his 
business,  or  impair  the  value  of  his 
property,  and  not  be  held  responsible 
for  the  resulting  injury.  The  possi- 
bilities of  the  manifold  industrial  and 
commercial  uses  to  which  electricity 
may  eventually  be  adapted,  and  which 
are  even  now  foreshadowed  by  the 
achievements  of  science,  are  so  great 
as  to  lead  us  to  hesitate  before  de- 
claring an  exemption  from  liability 
in  such  a  case.  It  is  difficult  to  see 
how  responsibility  is  diminished  or 
avoided,  because  the  actor  is  aided 
in  the  accomplishment  of  the  result 
by  a  natural  law.  ...  It  cannot 
be  questioned  that  one  has  the  right 
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In  using  the  alternating  electric  current  there  is  the  "single-phase" 
system,  tho  "two-phase"  system,  and  other  "multi-phase"  systems, 
corresponding  to  one  or  two  or  more  currents  of  electricity  generated 
by  the  same  machine,  and  used  at  the  same  time.  The  single-phase 
current  is  the  current  from  an  ordinary  alternating-current  machine 


to  accumulate  water  upon  his  own 
real  property  and  use  it  for  a  motive 
power;  but  he  cannot  discharge  it 
there  in  such  quantities  that,  hy  the 
action  of  physical  forces,  it  will  in- 
undate his  neighbor's  lands  and  de- 
stroy his  property,  and  shield  himself 
from  liability  by  the  plea  that  it  was 
not  his  act,  but  an  inexorable  law  of 
nature  that  caused  the  damage."  The 
court  pointed  out  that  in  the  case  be- 
fore it  both  companies  were  on  the 
streets,  which  the  legislature  had 
allowed  both  parties  to  use.  Central 
Tel.  etc.  Co.  v.  Wilkesbarre,  etc.  Ry., 
11  Penn.  Co.  Ct.  Rep.  417  (1892) ,  was 
a  suit  in  the  lower  Pennsylvania 
court  for  an  injunction  by  a  tele- 
phone company  on  account  of  induc- 
tion and  conduction.  The  court  de- 
clined it  upon  the  trolley  company 
filing  a  flO,000  bond  to  pay  any 
damages  which  might  be  adjudged  to 
the  plaintiff.  Cumberland  Tel.  &  Tel. 
Co.  V.  United  Electric  Ry.,  93  Tenn. 
492  (1894),  was  a  case  where  both  a 
trolley  company  and  a  telephone  com- 
pany used  the  highway  with  the  earth 
for  a  return  circuit.  The  court  held 
that  the  trolley  company  could  not 
complain  of  induction,  because  both 
parties  occupied  the  street  under 
equal  rights.  The  court  held  that 
the  telephone  company  could  com- 
plain of  conduction,  because  that  af- 
fected the  telephone  exchange  on  pri- 
vate property  and  also  the  places  on 
private  property  where  the  telephone 
wires  were  grounded  outside  of  the 
street.  The  court  held  that  the  tele- 
phone company  might  install  a  large 
copper  wire  as  a  return  conductor  to 
avoid  the  conduction,  and  might  re- 
cover the  cost  thereof  from  the  trolley 
company.  The  case  National  Tel.  Co. 
V.  Baker,  L.  R.,  [1893]  2  Ch.  Div.  186, 


was  a  suit  brought  by  a  telephone 
company  for  an  injunction  against  an 
electric  trolley  company.  The  court 
pointed  out  that  in  America  a  land- 
owner is  responsible  for  using  his 
land  in  a  non-natural  way  only  when 
he  is  negligent,  but  in  England  he 
is  responsible  even  if  he  is  not  negli- 
gent, and  hence  the  court  intimated 
that  a  person  having  an  electric  cur- 
rent on  his  premises  is  responsible 
for  damage  done  by  it.  The  court 
held,  however,  that  a  tramway  com- 
pany, acting  under  a  provisional  or- 
der, and  using  the  best  known  system 
of  traction,  was  protected  from  liabil- 
ity for  a  nuisance  by  causing  elec- 
trical disturbance  in  the  wires  of  a 
telephone  company  acting  under  li- 
cense from  the  postmaster-general. 
The  court  said  that  a  man  who  cre- 
ates on  his  land  an  electric  current 
for  his  own  purposes,  and  discharges 
it  into  the  earth  beyond  his  control, 
is,  on  the  principle  of  Fletcher  v. 
Rylands  (L.  R.  1  Ex.  265  —  1866; 
3  H.  L.  Cases,  330  —  1868),  as  re- 
sponsible for  damage  caused  by  that 
current  as  he  would  have  been  if, 
instead,  he  had  discharged  a  stream 
of  water.  But  where  the  act  is  done 
In  pursuance  of  a  provisional  order 
of  the  Board  of  Trade,  it  is  protected 
to  the  same  extent  as  other  nuisances 
under  statutory  authority.  In  the 
case  Eastern  <!i  South  African  Tele- 
graph Co.,  Ltd.  V.  Cape  Town  Tram- 
ways Co.,  Ltd.  [1002]  A.  O.  381,  an 
cction  for  damages  by  the  appellant 
company  for  disturbances  in  the 
working  of  their  submarine  cable 
caused  by  an  escape  of  electricity 
stored  by  the  respondents  for  the  due 
working  of  their  tramway  system,  the 
privy  council  held  that  in  regard  to 
that  section  of  the  tramway  which 
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applied  to  two  wires,  or  to  a  single  overhead  wire  with  a  rail  and 
earth  return  in  place  of  the  second  wire.  A  two-phase  current  has 
two  electric  currents  and  is  applied  to  three  wires,  one  of  which  is 
for  common  use.  These  two  currents  may  be  used  for  different  pur- 
poses. In  a  two-phase  arrangement  there  is  the  effect  of  two  machines 
and  two  circuits.  A  two-phase  circuit  is  used  in  preference  to  a 
single  phase  circuit  on  account  of  the  economy  in  transmitting  the 
current,  and  on  account  of  its  more  efficient  application  to  motors, 
and  not  for  protective  reasons;  this  is  equally  true  of  other  multi- 
phase systems.  There  is  less  induction  from  the  two-phase  or  other 
multi-phase  systems  than  from  the  single-phase  system  with  a  rail 
and  earth  return,  and  this  induction  may  be  still  further  minimized 
by  "transposition,"  i.  e.,  frequent  crossing  of  the  wires  without 
mechanical  contact.  When  only  one  wire  is  used,  transposition  is 
obviously  impossibla 

STow  the  single-phase  system,  when  applied,  as  it  recently  has  been, 
to  transmit  an  alternating  current  of  high  voltage,  with  a  trolley  over- 
head and  only  a  ground  or  rail  r0tum,  creates  great  induction  on  all 
low-voltage  wires  within  a  considerable  distance  and  running  parallel 
thereto.  This  single-phase  system  is  supposed  to  be  economical  and 
simple,  but  unless  controlled  by  two  parallel  wires,  thereby  decreas- 
ing the  induction,  it  is  disastrous  to  the  telegraph  and  telephone. 
When  it  is  borne  in  mind  that  the  usual  electric  current  for  the  tele- 
phone is  24  volts ;  for  the  telegraph  40  to  350  volts;  for  the  ordinary 
trolley  500  volts,  and  for  the  ordinary  electric- light  circuit  1,000  to 
2,000  volts,  the  extraordinary  development  of  60,000  volts,  to  which 
several  companies,  among  which  is  the  Niagara  Falls  Company, 
have  attained,  explains  why  these  high  voltages,  if  uncontrolled, 
are  utterly  destructive  to  telegraph  and  telephone  transmission 
in  their  localities.  Such  destruction  can  be  obviated,  as  to 
conduction,  by  large  copper  wires  for  the  return  of  the  circuit,  and 
as  to  induction,  by  frequent  crossing  of  the  wires,  and  by  various  other 
expedients,  such  as  the  relative  position  of  the  high-voltage  wires. 
All  these  are  feasible,  although  somewhat  expensive,  and  it  is"  likely 
that  the  courts  will  apply  to  these  great  and  growing  high-voltage 

had    not    been     constructed     under  tramway  which  had  been  constructed 

statutory  authority,  Fletcher  v.  Ry-  under  statute,  that  the  escape  of  elec- 

lands    (3   H.   L.  Oases,  330)    did   not  trlclty,   being   a   natural   incident  of 

apply,  because  the  disturbances  only  the  operations  legalized  thereby,  and 

resulted    when    the    cable   was    con-  not  resulting  from  a  leak  within  the 

structed  without  certain  precautions,  meaning  of  the  statutory  undertaking 

which  the  evidence  showed  had  subse-  or  condition,  did  not  Impose  liability 

quently  secured  its   immunity;    and  on  the  respondents, 
in   regard  to   those   sections   of   the 
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currents  the  dictum  of  the  ISTew  York  court  of  appeals,  -where  it  said 
that  if  a  party  "collects  for  pleasure  or  profit  the  subtle  and  imper- 
ceptible electric  fluid,  there  would  seem  to  be  no  great  hardship  in 
imposing  upon  it,  or  him,  the  same  duty  which  is  exacted  of  the 
owner  of  the  accumulated  water  power:  that  of  providing  an  arti- 
ficial conduit  for  the  artificial  product,  if  necessary  to  prevent  injury 
to  others."  ^ 

And  the  same  court  in  the  same  case  said :  "We  are  not  prepared 
to  hold  that  a  person,  even  in  the  prosecution  of  a  lawful  trade  or 
business,  upon  his  own  land,  can  gather  there  by  artificial  means 
a  natural  element  like  electricity,  and  discharge  it  in  such  a  volume 
that,  owing  to  the  conductive  properties  of  the  earth,  it  will  be  con- 
veyed upon  the  grounds  .of  his  neighbor  with  such  force  and  to  such 
an  extent  as  to  break  up  his  business,  or  impair  the  value  of  his 
property,  and  not  be  held  responsible  for  the  resulting  injury."  ^ 

A  high-voltage  current  has  been  known  to  cause  disturbances  by 
induction  and  conduction  in  tel^raph  and  telephone  wires  ten  miles 
distant.  It  is  true  that  the  telegraph  and  telephone  company  may 
itself  string  an  additional  copper  wire  or  wires  on  its  poles  and  trans- 
pose its  ovm  wires  to  decrease  the  disturbance,  but  even  when  a  com- 
plete metallic  return  is  provided  by  the  telegraph  or  telephone  com- 
pany, the  induced  ■  currents  are  often  of  such  pressure  and  volume  as 
to  be  still  destructive  to  them  and  dangerous  to  life  and  property. 

Electrolysis  is  still  another  effect  of  conduction.  It  is  the  disin- 
tegration of  pipes,  cables  and  wires  by  the  passage  through  them  of 
vagrant  direct  currents.  It  can  always  be  prevented  by  a  proper 
metallic  return  circuit.^ 

.  An  employee  of  a  telegraph  company  who,  under  instructions  from 
his  superior,  cuts  away  telephone  wires  which  have  been  attached  to 
the  poles  of  the  telegraph  company  without  authority  from  the  latter 
is  not  criminally  liable  therefor.* 

§  938.  Taxation  and  license  fees  levied  upon  telegraph  compa- 
nies.— ^A  telegraph  line  running  from  state  to  state  is  engaged  in 

1  Hudson  River  Tel.  Co.  v.  Water-  the  street  railway  has  adopted  a  bond- 
vliet,  etc.  Ry.,  135  N.  Y.  393,  410  ing  system  and  other  appliances  in. 
(1892).  accordance  with  the  best  street  rail- 

2  Hudson  River  Tel.  Co.  v.  Water-  way  mode  of  construction,  and  it  is 
vliet,  etc.  Ry.,  135  N.  Y.  393,  409,  410  immaterial  that  the  appliances  al- 
(1892).  ready  in  use  by  the  street  railway 

3  See  32  Am.  L.  Rev.  280  (1898).  were  the  best  appliances  at  the  time 
Where  an  electric  street  railway  is  they  were  installed.  Spokane  Falls 
constructed  in  such  a  manner  as  to  Gas  L.  Co.  v.  St.  Paul  Ry.  (MSS. 
cause    electrolysis   of   gas   pipes,   the  Wash.    1899). 

gas  company  may  enjoin  the  street       4  Lynch  v.  People,  137  HI.  App.  444 
railway  from  operating  its  line  until    (1907). 
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interstate  commerce.  As  such  it  is  protected  by  that  provision  of 
the  constitution  of  the  United  States  which  says  that  congress  shall 
have  power  "to  regulate  commerce  with  foreign  nations  and  among 
the  several  states."  ^  This  constitutional  provision  renders  void  any 
tax  that  may  be  levied  by  a  state  upon  telegraph  messages  transmitted 
from  one  state  into  another.^  But  a  tax  levied  by  a  state  upon  such 
part  of  the  property  of  an  interstate  telegraph  company  as  is  within 
the  state  is  constitutional.^ 


1  Art.  1,  §  8. 

2  A  state  tax  on  each  message  re- 
ceived or  sent  out  by  a  telegraph 
company  Is  unconstitutional.  Tele- 
graph Co.  V.  Texas,  105  TJ.  S.  460 
(1881).  A  state  regulation  of  inter- 
state telegraphic  communication  is 
unconstitutional.  Western  Union  Tel. 
Co.  V.  Pendleton^  122  U.  S.  347  (1887). 
A  statute  authorizing  an  injunction 
against  a  telegraph  company  from 
operating  Its  wires  until  a  tax  is 
paid  is  void  if  the  wires  are  used 
for  Interstate  business.  Western,  etc. 
Co.  V.  Massachusetts,  125  U.  S.  530 
(1888).  A  state  may  tax  a  telegraph 
company  on  its  receipts  from  tele- 
grams given  in  and  delivered  within 
the  state,  but  not  on  interstate  tele- 
grams. Ratterman  v.  Western  Union 
Tel.  Co.,  127  U.  S.  411  (1888).  A 
state  cannot  tax  a  telegraph  company 
for  all  business  done  by  it  in  the 
state,  including  messages  carried 
partly  within  and  partly  without  the 
state.  Western  Union  Tel.  Co.  v.  Ala- 
bama, 132  U.  S.  472  (1889),  rev'g  80 
Ala.  273.  See  also  San  Francisco  v. 
Western  Union  Tel.  Co.,  96  Cal.  140 
(1892).  The  gross  receipts  of  a  tele- 
graph company  are  not  a  legal  basis 
for  valuing  its  franchise.  Western, 
etc.  Co.  V.  City  of  Omaha,  73  Neb. 
527  (1905),  the  court  holding,  how- 
ever, that  the  right  to  do  telegraph 
business  in  the  state  by  reason  of 
the  Post  Road  Act  of  congress  did 
ont  exempt  such  intangible  right 
from  state  taxation.  An  ordinance  by 
a  municipality  to  a  telegraph  com- 
pany that  has  accepted  the  Post  Road 
Act  of  congress  is  not  such  a  fran- 


chise as  may  be  taxed  by  a  city,  it 
being  merely  a  police  regulation. 
Western  Union,  etc.  Co.  v.  City  of 
Visalia,  149  Cal.  744  (1906).  A  tax  of 
one  per  cent,  on  the  gross  receipts  of 
a  railroad  doing  interstate  husiness 
is  illegal  as  an  interference  with  in- 
terstate commerce,  even  though  the 
one  per  cent,  applies  only  to  such  pro- 
portion of  the  gross  receipts  as  the 
length  of  the  road  in  the  state  bears 
to  the  whole  length.  Galveston,  etc. 
Co.  V.  Texas,  210  U.  S.  217  (1908). 
3  A  tax  levied  by  the  state  of  Mas- 
sachusetts on  an  interstate  telegraph 
company,  being  a  tax  "upon  its  corpo- 
rate franchise  at  a  valuation  thereof 
equal  to  the  aggregate  value  of  the 
shares  in  its  capital  stock,"  deducting 
such  portion  as  is  proportionate  to 
the  amount  of  line  out  of  the  state, 
and  also  deducting  the  value  of  real 
estate  and  personalty  which  is  subject 
to  local  taxes,  is  a  tax  on  property 
owned  and  used  in  the  state  and  is 
constitutional.  Massachusetts  v.  West- 
ern Union  Tel.  Co.,  141  U.  S.  40 
(1891).  A  state  in  taxing  an  inter- 
state telegraph  company  may  base  the 
tax  on  a  proportionate  part  of  the 
market  value  of  its  stocks  and  bonds, 
even  though  the  company  engages  in 
interstate  commerce  and  has  accepted 
the  Post  Road  Act  of  congress.  West- 
ern Union,  etc.  Co.  v.  Gottlieb,  190 
U.  S.  412  (1903).  The  tax  levied  by 
the  state  of  Mississippi  on  telegraph 
companies  is  constitutional,  the  tax 
being  graduated  according  to  the 
amount  and  value  of  the  company's 
property  measured  by  miles,  and  be- 
ing in  lieu  of  taxes  directly  levied  on 
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It  is  also  constitutional  for  a  state  to  authorize  a  city  to  exact  a 
license  fee  from  a  telegraph  company  to  defray  the  expense  to  the  city 
for  inspection  and  regulation  of  the  telegraph  line.^    Such  a  license 


the  property.  Postal  Tel.  Cable  Co. 
V.  Adams,  155  U.  S.  688  (1895),  aff'g 
71  Miss.  555.  "It  is  not  and  cannot 
be  doubted  that  each  state  of  the 
Union  may  tax  all  property,  real  and 
personal,  within  its  borders,  belong- 
ing to  persons  or  corporations,  al- 
though employed  in  interstate  or  for- 
eign commerce,  provided  the  rights 
and  powers  of  the  national  govern- 
ment are  not  interfered  with."  West- 
ern, etc.  Co.  V.  Taggart,  163  U.  S.  1 
(1896).  Even  though  a  state  in  tax- 
ing the  property  of  a  telegraph  com- 
pany, which  has  accepted  the  Post 
Road  Act  of  congress  of  July  24, 
1866,  taxes  its  franchise  as  well  as  its 
tangible  property,  yet  the  tax  is  not 
illegal,  if  there  is  no  fraud  or  wrong 
principle,  adopted  in  arriving  at  the 
valuation,  the  court  holding  that  this 
mode  of  arriving  at  the  value  of  the 
property  and  franchises  is  not  essen- 
tially different  from  the  mode  of  com- 
paring the  mileage  in  the  state  with 
the  mileage  out  of  the  state,  in  order 
to  obtain  a  proportionate  part  of 
the  par  value  of  all  the  stock  and 
bonds  issued  by  the  company.  West- 
ern Union  Tel.  Co.  v.  Wright,  158  Fed. 
Rep.  1004  (1908).  The  Post  Road  Act 
of  congress  of  1866  does  not  prevent 
a  state  taxing  an  interstate  telegraph 
company  on  the  value  of  its  property 
and  franchises  in  the  state.  Such 
value  may  be  ascertained  by  taking 
such  part  of  the  value  of  the  entire 
system  as  the  part  of  the  system  in 
the  state  bears  to  the  entire  system. 
State  V.  Western  Union  T.  Co.,  165 
Mo.  502  (1901).  In  taxing  telegraph 
property  in  the  state  the  entire  gross 
and  net  receipts  and  value  of  the 
company's  stock  and  bonds  may  be 
considered.  Western  Union  Tel.  Co. 
V.  Dodge  County,  113  N.  W.  Rep.  805 
(Neb.  1907).  Where  other  property 
Is  assessed  at    one-fifth    its    actual 


value,  but  street  railway  property  at 
its  full  value,  this  is  depriving  the 
street  railway  company  of  the  equal 
protection  of  the  law.  Raymond  v. 
Chicago,  etc.  Co.,  207  U.  S.  20  (1907). 
A  suit  by  which  a  corporation,  which 
fails  to  return  its  property  for  taxa- 
tion, is  bound  by  the  assessment 
thereafter  made  without  opportunity 
to  object  to  the  same,  except  for  fraud 
or  corruption,  is  unconstitutional  as 
depriving  the  corporation  of  its  prop- 
erty without  due  process  of  law.  Cen- 
tral of  Georgia  Ry.  v.  Wright,  207  U. 
S.  127  (1907).  An  assessment  will 
not  be  set  aside  by  the  court  unless 
It  is  shown  to  have  been  made  fraudu- 
lently or  by  the  clear  adoption  of  a 
fundamental  wrong  principle.  Chi- 
cago R.  &  Q.  Ry.  V.  Babcock,  204  U. 
S.  585  (1907). 

1  The  supreme  court  first  held  that 
a  telegraph  company  doing  an  inter- 
state business  could  not  be  compelled 
to  pay  a  license  fee  in  order  to  do 
business  within  a  state.  Leloup  v. 
Mobile,  127  U.  S.  640  (1888).  Later 
the  court  held  that  a  license  fee  of 
|500  levied  by  a  city,  by  authority  of 
a  state  statute,  upon  telegraph  busi- 
ness done  exclusively  in  the  city,  and 
not  on  business  from  or  to  points  out 
of  the  state,  was  constitutional.  Pos- 
tal Tel.  C.  Co.  17.  Charleston,  153  U. 
S.  692  (1894),  aff'g  56  Fed.  Rep.  419. 
A  license  fee  levied  on  merchants  by 
cities  in  Pennsylvania,  and  varying 
according  to  the  amount  of  business 
done  by  them,  is  not  contrary  to  the 
constitution  of  the  United  States. 
Clark  V.  Titusville,  184  U.  S.  329 
(1902).  "A  license  fee  is  understood 
to  be  a  charge  for  the  privilege  of 
carrying  on  a  business  or  occupation, 
and  is  not  the  equivalent  or  in  lieu 
of  a  property  tax."  Hence  a  license 
fee  exacted  for  cars  on  a  street  rail- 
road does  not  prevent  other  forms  of 
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fee,  however,  must  be  reasonable  in  amount,  based  upon  the  dis- 
bursements of  the  municipality  in  connection  with  the  telegraph  poles 
and  wires.^    Accordingly  the  supreme  court  of  the  United  States  has 


taxation.  Brooklyn  City  R.  R.  i>.  New 
York,  199  U.  S.  48  (1905).  Tte  su- 
preme court  of  tlie  United  States  will 
not  question  a  decision  of  the  su- 
preme court  of  the  state  that  a  license 
tax  was  imposed  on  domestic  busi- 
ness only,  even  though  it  was  imposed 
on  a  foreign  corporation  doing  both 
interstate  and  domestic  business. 
Armour,  etc.  Co.  v.  Lacy,  200  TJ. 
S.  226  (1906).  A  state  may  levy 
a  privilege  tax  on  the  right  to  do 
business  wholly  within  the  state,  and 
even  though  the  company  is  engaged 
in  interstate  commerce,  yet  if  it  has 
a  right  to  cease  to  do  business  wholly 
within  the  state,  such  privilege  tax 
will  not  be  regarded  as  a  tax  on  in- 
terstate commerce.  Allen  v.  Pull- 
man's, etc.  Co.,  191  U.  S.  171  (1903). 
Where  a  city  by  its  charter  has  en- 
tire control  over  all  streets  it  may 
collect  compensation  from  a  tele- 
graph company  for  the  use  of  the 
streets  for  poles  and  wires,  even 
though  the  statutes  authorize  tele- 
graph companies  to  use  the  streets 
and  highways.  City  of  Memphis  v. 
Postal,  etc.  Co.,  145  F^d.  Rep.  602 
(1906).  A  license  tax  of  a  thou- 
sand dollars  a  year  imposed  on  a 
brewery  is  Illegal  as  interfering 
with  interstate  commerce.  Pabst,  etc. 
Co.  V.  City  of  Terre  Haute,  98  Fed. 
Rep.  330  (1899).  A  license  fee  im- 
posed by  a  city  on  an  express  com- 
pany doing  interstate  business,  as 
a  condition  of  transacting  business 
in  such  city,  is  Invalid,  and  the  ex- 
press company  may  obtain  in  the 
federal  courts  an  injunction  against 
the  same,  where  the  agent  of  the  ex- 
press company  has  been  arrested  sev- 
eral times  for  non-payment  and  the 
value  of  the  company's  right  to  do 
business  in  the  city  is  more  than 
$2,000.  Southern,  etc.  Co.  v.  Mayor, 
etc.,     116     Fed.     Rep.     756     (1902). 


An  occupation  tax  imposed  on 
business  done  by  a  telegraph  com- 
pany, which  does  not  exclude  busi- 
ness done  for  the  United  States  gov- 
ernment, is  illegal.  Western  Union, 
etc.  Co.  V.  Village  of  Wakefield,  69 
Neb.  272  (1903).  See  also  §921, 
supra. 

1  A  city  may  charge  an  interstate 
telegraph  company  a  reasonable 
rental  for  the  use  of  the  streets,  but 
cannot  prevent  such  a  company  using 
the  streets,  nor  impose  an  unreason- 
able license  tax.  A  rental  of  $5  a 
pole  is  unreasonably  high  and  Vioid, 
where  the  rental  value  of  adjacent 
property  is  much  lower.  St.  Louis 
V.  Western,  etc.  Tel.  Co.,  63  Fed.  Rep. 
68  (1894);  affd,  166  U.  S.  388. 
A  city  license  fee  of  ?5  a  pole 
for  every  telegraph  pole  within  the 
city  is  not,  as  a  matter  of  law,  a 
tax  upon  the  franchise  to  do  busi- 
i^^ess,  and  hence,  if  reasonable  as  a 
rental  charge,  is  constitutional.  St 
Louis  V.  Western  Union  Tel.  Co.,  148 
U.  S.  92  (1893) ;  s.  c,  149  U.  S.  465 
(1893),  rev'g  39  Fed.  Rep.  39;  s.  c, 
166  U.  S.  388  (1897),  aff'g  63  Fed. 
Rep.  68,  holding  this  same  license  fee 
to  be  illegal.  Where  the  city  of  Phila- 
delphia levied  an  exaction  of  $16,000 
on  a  telegraph  company,  and  the  ex- 
I>enditures  of  the  city  by  reason  of 
the  poles  and  wires  did  not  exceed 
$3,500,  the  exaction  is  a  tax,  and  is 
illegal  as  an  interference  with  inter- 
state commerce.  Philadelphia  v.  West- 
em  Union  Tel.  Co.,  40  Fed.  Rep.  615 
(1889).  A  city  in  proving  that  a 
license  fee  levied  on  a  telegraph  com- 
pany is  reasonable  in  amount  may 
show  the  cost  of  inspection  required 
by  the  city  ordinances,  also  any  in-, 
crease  of  the  force  and  apparatus  of 
the  fire  department  caused  by  poles 
and  wires,  also  the  cost  of  extra 
meetings  of  the  city  council  in  con- 
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held  that  a  iininicipality  may  compel  a  tel^raph  company  to  pay  the 
cost  of  supervision,  the  amoiint  to  be  so  paid  to  depend  on  all  the 
circumstances  of  a  particular  case,  and  if  there  is  conflicting  evidence 


nection  with  regulating  the  poles  and 
wires.  City  of  Pliiladelphia  v.  West- 
ern Union  Tel.  Co.,  89  Fed.  Rep.  454 
(1898).  A  license  fee  of  $100,  im- 
posed upon  a  telephone  company, 
which  is  clearly  in  excess  of  the  dis- 
bursements of  the  city  by  reason  of 
the  property  of  that  company,  is  a 
tax,  and  is  void  unless  levied  in  ac- 
cordance with  the  tax  statutes.  Sun- 
set, etc.  Co.  V.  City  of  Medford,  115 
Fed.  Rep.  202  (1902).  A  license 
fee  of  fifty  cents  a  pole  on  elec- 
tric-light poles  within  a  city  is 
unreasonable  and  illegal  where  the 
cost  of  inspection  is  but  five  cents  a 
pole.  Saginaw  v.  Swift  E.  L.  Co.,  113 
Mich.  660  (1897).  A  license  fee  of 
two  dollars  a  pole  is  not  unreasonable 
on  its  face.  City  of  Pensacola  v. 
Southern  Bell  Tel.  Co..  49  Fla.  161 
(1905).  A  license  fee  of  twenty-five 
cents  per  pole  was  sustained  in  City 
of  Ft.  Smith  v.  Hunt,  72  Ark.  556 
(1904).  In  general  see  also  Western 
Union  Tel.  Co.  v.  Philadelphia,  22 
W.  N.  Cas.  39  (1888);  Harrisburg  v. 
Pennsylvania,  etc.  Co.,  5  Am.  Elec. 
Cas.  63  (Pa.  1894) ;  Chester  v.  Phila- 
delphia, etc.  Tel.  Co.,  148  Pa.  St.  120 
(1892).  A  city  has  implied  power 
to  require  telegraph  poles  to  be  in- 
spected by  its  police,  and  to  impose 
a  license  fee  of  |1  a  pole  therefor. 
Allentown  v.  Western  Union  Tel.  Co., 
148  Pa.  St.  117  (1892).  A  city  may 
impose  a  license  fee  upon  poles  of 
a  telegraph  company.  Where  it  offers 
to  waive  such  fee  if  the  wires  are  put 
underground,  it  becomes  clear  that 
the  charge  is  a  license  and  not  a  tax, 
and  it  is  legal.  Philadelphia  v.  Pos- 
tal, etc  Co.,  21  N.  Y.  Supp.  556 
(1892).  In  Nebraska,  under  statu- 
tory authority,  a  city  may  levy  a 
business  or  occujjation  tax  on  mes- 
sages handled  in  the  city  and  sent 
and  delivered  entirely  within  the 
state.    Western  Union  Tel.  Co.  v.  Fre- 


mont, 39  Neb.  692  (1894).  A  city 
may  compel  an  interstate  telegraph 
company  to  pay  $2  per  pole  per  year, 
this  being  but  a  reasonable  rental 
for  the  space  occupied  by  the  poles. 
Postal  Tel.  Cable  Co.  v.  Baltimore, 
79  Md.  502  (1894).  A  statute  pro^ 
viding  that  telegraph  companies,  on 
compliance  with  the  act,  may,  with- 
out compensation,  use  so  much  of  the 
streets  of  cities  as  may  be  reasonably 
needed  for  the  construction  of  their 
lines,  precludes  a  city  from  passing 
an  ordinance  charging  telegraph  com- 
panies rent  for  the  use  of  its  streets. 
Hodges  V.  Western  Union  Tel.  Co., 
72  Miss.  910  (1895).  Where  an  elec- 
tric-light company  has  erected  its 
poles  and  wires  under  an  agreement 
with  the  city,  the  city  cannot  after- 
wards require  it  to  pay  to  the  city 
fifty  cents  a  pole  annually,  even 
though  that  amount  would  be  a  reason- 
able rental  for  the  use  of  the  streets. 
Hot  Springs,  etc.  Co.  v.  City  of  Hot 
Springs,  70  Ark.  300  (1902).  A  city 
license  tax  imposed  on  a  telegraph 
company  which  has  accepted  the  Post 
Road  Act  of  congress  of  1866  is  ille- 
gal, where  its  payment  is  made  a 
condition  precedent  to  doing  busi- 
ness, and  it  is  not  confined  to  busi' 
ness  done  within  the  state.  Postal, 
etc.  Co.  V.  City  of  Richmond,  99  Va. 
102  (1901).  In  the  case  of  City  of 
Ogden  V.  Crossman,  17  Utah,  66 
(1898),  the  court  declared  that  a  li- 
cense fee  of  $5  levied  on  each  tele- 
phone instrument  was  legal.  An  ex- 
emption of  the  capital  stock  from  tax- 
ation Is  not  an  exemption  from  a  li- 
cense fee,  inasmuch  as  a  tax  means 
a  tax  on  property,  while  a  license  fee 
is  a  form  of  tax  on  occupations. 
State  V.  Citizens'  Bank,  52  La.  Ann. 
1086  (1899).  A  city  may  impose  a 
license  fee  on  a  street  railway  com- 
pany, even  though  by  the  original 
grant  the  company  was  to  pay  for  the 
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the  question  may  be  submitted  to  a  jury.  Tbe  expense  of  supervision 
is  the  limit  of  the  charge,  but  the  charge,  being  fixed  in  advance,  may 
be  large  enough  to  cover  any  reasonable  anticipated  expense.^  A 
municipality,  however,  in  a  mining  district  cannot  impose  a  license 
fee  which  would  be  twenty  times  any  expense  or  liability  which  it 
might  incur  for  inspection.^  Under  the  Kentucky  constitution  re- 
quiring taxes  to  be  uniform  upon  all  property,  a  statute  authorizing 
municipalities  to  levy  a  license  fee  upon  a  company  doing  business 
is  illegal,  it  appearing  that  a  franchise  tax  covering  the  same  privilege 
has  already  been  levied  and  paid.^  Where  a  company  accepts  and 
acts  under  an  ordinance  which  requires  payment  of  an  annual  license 
fee,  it  may  be  a  question  as  to  whether  it  is  bound  to  pay  the  fee, 
if  the  fee  by  itself  alone  would  be  illegal.*  Pennsylvania  has  disposed 
of  this  vexatious  cause  of  litigation,  by  a  statute  which  authorizes  the 
courts  to  pass  upon  and  reduce  the  amounts  levied  by  municipalities 
in  the  way  of  license  fees.^  A  city  has  no  power  to  impose  a  license 
fee  on  telephone  companies  unless  the  statute  expressly'  authorizes 

use  of  the  streets  a  certain  sum.  City  nual  license  fee  of  $1  per  pole  and 

of  St.  Louis  V.  United,  etc.  Co.,  210  $2.50  per  mile  of  wire.  Imposed  by 

U.  S.  266  (1908).  a  borough,  on  a  telegraph  company, 

1  Atlantic,  etc.  Coi.  v.  Philadelphia,  was  not  unreasonable.  Borough  of 
190  U.  S.  160  (1903).  In  arriving  at  Taylor  v.  Postal,  etc.  Co.,  202  Pa.  St. 
a  reasonable  license  fee,  a  city  may  583  (1902);  Borough  of  New  Hope 
include  expense  of  additional  services  v.  Postal,  etc.  Co.,  202  Pa.  St.  532 
rendered  by  policemen  and  the  police  (1902).  Cf.  the  earlier  decision  of 
bureau,  and  extra  calls  for  fire-en-  the  supreme  court  in  Western  Union 
gines,  and  expense  of  passing  ordi-  Tel.  Co.  v.  Borough  of  New  Hope,  187 
nances  regulating  the  wires.  City  of  U.  S.  419  (1903).  In  a  suit  at  law 
Philadelphia  v.  Atlantic,  etc.  Co.,  102  by  a  municipality  for  pole  license 
Fed.  Rep.  254  (1900).  This  last  de-  fees,  the  jury  must  either  find  for  the 
cision  sent  the  case  back  for  a  new  full  amount  or  else  for  no  fees  at  all. 
trial,  and  on  the  new  trial  a  verdict  The  jury  may  decide  that  a  certain 
was  rendered  against  the  defendant,  fee  is  reasonable  or  unreasonable, 
and  thereupon  an  appeal  was  taken  but  cannot  reduce  the  amount  to  what 
directly  to  the  supreme  court  of  the  the  jury  considers  reasonable.  Pios^ 
United  States  (190  U.  S.  160,  supra),  tal  Tel.  etc.  Co.  v.  New  Hope,  192  V. 
which  court  reversed    the  judgment  S.  55  (1904). 

and  ordered  still  another  new  trial.       3  Cumberlami,  etc.  Co.  v.  Hopkins, 

2  Postal  Tsl.  etc.  Co.  v.  Taylor,  19'2     90  S.  W.  Rep.  594   (Ky.  1906). 

U.  S.  64  (1904).    The  court  said  that  4  See  §  935,  p.  3600,  supra.  A  city  in 

the  municipality  could  not  collect  in  granting  rights  to  a  telephone  oom- 

advance  for  possible  damages  due  to  pany  may  insert  a  provision  that  it 

accidents,  and  that  the  evident  pur-  shall  pay  $500  a  year  to  the  city,  this 

pose  being  to  raise  revenue  and  not  being  practically  a  rental  for  the  use 

to  pay  for  police  inspection  the  li-  of  the  streets.     Nebraska  Tel.  Co.  v. 

cense  fee  was  void.     This   decision  City  of  Lincoln,  117  N.  W.  Rep.  284 

reversed  the  supreme  court  of  Penn-  (Neb.  1908). 

sylvania,  which  had  held  that  an  an-  5  See    act    of    assembly    approved 
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such  license  fees, 
and  regulate  the 
cially  where  the 
greatly  exceeded 
revenue  measure 
ive  penalties  for 
The  collection  of 


even  though  the  statute  authorizes  the  city  to  control 
streets  and  prevent  the  encumbering  thereof,  espe- 
lioense  fee  was  not  for  supervision  and  in  amount 
any  cost  of  supervision.  Such  a  license  fee  is  a 
and  is  void  unless  expressly  authorized.^  Excess- 
non-payment  of  a  license  fee  cannot  be  imposed.^ 
a  license  fee  is  by  suit  and  not  by  mandamus.^ 


March  17th,  1905.  Applied  in  Re  Pe- 
tition of  United  Tel.  &  Tel.  Co.  v. 
Borough  of  Carlisle,  31  Pa.  Co.  Rep. 
481  (1905).  In  Re  Postal  Telegraph- 
Cable  Co.  V.  Borough  of  Strasburg, 
25  Lane.  Co.  Rep.  212  (1908),  the 
court  reduced  the  tax  or  license  fee 
from  twenty-five  cents  to  ten  cents, 
and  said:  "In  several  cases  under 
this  same  act  of  assembly  where  the 
facts  are  similar  to  those  in  this  case, 
the  tax  has  been  reduced.  In  Cur- 
wensville  Boro.  v.  Huntington  & 
Clearfield  Telephone  Co.,  5  Justices' 
Law  Reporter,  210  (1907),  Judge  Gil- 
Ian  reduced  the  tax  from  fifty  cents 
to  ten  cents  on  each  pole.  In  United 
Telephone  and  Telegraph  Company's 
Petition,  15  Pa.  Dis.  Rep.  193  (1905), 
Judge  Sadler  reduced  the  tax  from 
seventy-five  cents  to  ten  cents.  In 
Pennsylvania  Telephone  Co.  v.  South 
Bethlehem  Borough,  16  Pa.  Dis.  Rep. 
878  (1907),  Judge  Stewart  reduced 
the  tax  from  one  dollar  to  ten  cents. 
In  Consolidated  Telephone  Comjjanies 
of  Pfenn.  V.  City  of  Easton,  16  Pa.  Dis. 
Rep.  887  (1907),  the  same  judge  re- 
duced the  tax  from  fifty  cents  to  ten 
cents.  In  Washington  Boro.  v.  West- 
ern Union  Telegraph  Co.,  16  Pa.  Dis. 
Rep.  847  (1907),  Judge  Taylor  re- 
fused to  reduce  a  tax  of  fifty  cents 
per  pole." 

1  Wisconsin,  etc.  Co.  v.  City  of  Mil- 
waukee, 126  Wis.  1  (1905).  A  license 
fee  cannot  be  imposed  by  a  munici- 
pality except  by  authority  of  an  ex- 
press statute  or  by  necessary  impli- 
cation. Commissioners,  etc.  v.  Cam- 
bridge, etc.  Co.,  99  Md.  501  (1904); 
Wisconsin  Telephone  Co.  i\  Oshkosh, 
62  Wis.  32  (1884);  Dillon  on  Munici- 


pal Corp.  (4th  ed.),  §361;  Desty  on 
Taxation,  765.  Contra,  AUentown  v. 
Western  U.  Tel.  Co.,  148  Pa.  St.  117 
(1892). 

2  Where  the  penalties  are  so  great 
as  to  prevent  the  company  from  re- 
sorting to  the  courts  to  test  the  valid- 
ity of  a  statute,  owing  to  the  danger 
of  the  corporate  property  being  con- 
fiscated by  penalties,  and  the  officers 
being  in  prison  long  periods  of  time, 
the  statute  is  void  for  that  reason 
alone.  Ex  parte  Young,  209  U.  S. 
123  (1908).  The  United  States  court 
has  no  jurisdiction  of  a  suit  brought 
by  a  telegraph  company  against  pros- 
ecuting attorneys  to  enjoin  them  from 
suing  for  penalties  on  account  of  the 
telegraph  company  not  taking  out  a 
license  and  paying  certain  fees  as  re- 
quired by  statute.  Western  Union 
Tel.  Co.  V.  Andrews,  154  Fed.  Rep. 
95  (1907).  An  excessive  penalty  will 
not  be  sustained.  State  v.  Galveston, 
etc.  Ry.,  97  S.  W.  Rep.  71  (Tex.  1906). 
A  stockholder  suing  an  officer  of  a 
foreign  corporation  for  penalties  for 
refusing  to  allow  inspection  of  the 
stock-book  cannot  accumulate  the  pen- 
alties. He  can  recover  for  but  one 
violation.  Cox  v.  Paul,  175  N.  Y.  32S 
(1903).  A  statute  may  prescribe  that 
a  public  service  corporation  shall  pay 
a  reasonable  penalty  for  not  adjust- 
ing a  claim  within  a  certain  reason- 
a'ble  time.  Morris,  etc.  Co.  v.  South- 
ern Express  Co.,  59  S.  E.  Rep.  667  (N. 
C.  1907). 

3  A  provision  in  a  grant  from  a  city 
to  a  telephone  company,  thajt  it  shall 
pay  semi-annually  three  per  cent,  of 
its  gross  receipts  to  the  city,  cannot 
be  enforced  by  mandamus,  bat  is  the 
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A  statute  requiring  foreign  corporations  to  file  a  copy  of  a  charter 
and  pay  a  fee,  applies  to  a  telegraph  company  engaged  in  intrastate 
business,  even-  though  it  is  also  engaged  in  interstate  business.* 
Taxes  levied  on  an  interstate  telegraph  company  cannot  be  collected 
by  excluding  it  from  doing  business,  nor  by  injunctit>n  against  its 
doing  business.^  An  interstate  telegraph  company  which  has  accepted 
the  provisions  of  the  act  of  congress  of  July  24,  1866,  may  remove 
a  suit  to  the  federal  court,  where  such  suit  imperils  its  existence.* 
A  federal  court  has  jurisdiction  to  grant  an  injunction  against  the 
collection  of  a  license  fee,  where  the  value  of  the  right  to  be  pro- 
tected or  the  extent  of  the  injury  to  be  prevented  is  over  two  thou- 
sand dollars,  even  though  the  license  itself  is  not  that  amount.* 


subject  of  a  suit  at  law.  City  ot  Chi- 
cago V.  Chicago  Tel.  Co.,  230  111.  157 
(1907). 

1  A  penalty  of  |1,000  tor  not  so  do- 
ing may  be  collected.  Western  Union, 
etc.  Co.  V.  State,  101  S.  W.  Rep.  748 
(Ark.  1907).  An  express  company 
doing  interstate  business  may  main- 
tain a  suit  in  the  United  States  court 
in  Alabama  to  enjoin  the  collection  of 
an  illegal  license  fee,  even  though 
it  has  not  complied  with  the  statutes 
lof  that  state  relative  to  filing  papers 
before  doing  business  in  that  state. 
Southern  Ex.  Co.  v.  Mayor,  etc.,  116 
Fed.  Rep.  756  (1902). 

2  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530  (1888);  Re 
Pennsylvania  Tel.  Co.,  48  N.  J.  Eq.  91 
(1890);  City  of  Bradford  v.  Postal 
Tel.  Co.,  11  Ry.  &  Corp.  L.  J.  54 
(Penn.  Com.  PL  1891).  A  New  York 
telegraph  company  may  transact  in- 
terstate business  in  Kansas  without 
complying  with  the  Kansas  statutes 
as  to  a  foreign  corporation  doing  busi- 
ness in  the  state,  but  it  may  be  ousted 
by  the  state  from  doing  interstate 
business  unless  it  complies  with  such 
requisites.  State  v.  Western  Union 
Tel.  Co.,  90  Pac.  Rep.  299  (Kan. 
1907).  In  the  preceding  case  the 
Western  Union  Telegraph  Company 
was  ousted  from  doing  intrastate 
business  in  Kansas,  because  it  had 
not  paid  to  the  state  a  charter  fee  of 
$20,100  on  its  authorized  capital  stock. 


3  Western  Union  T.  Co.  v.  Charles- 
ton, 56  Fed.  Rep.  419  (1&93) ;  aff'd, 
153  U.  S.  692,  holding  that  an  injunc- 
tion suit  in  the  United  States  court 
would  be  entertained  against  an  al- 
leged illegal  license  fee.  The  court, 
however,  held  that  the  license  fee  in 
this  case  was  legal.  If  the  complaint 
Shows  that  interstate  commerce  is 
involved  the  case  may  be  removed. 
State  V.  Port  Royal,  etc.  Ry.,  56  Fed. 
Rep.  333  (1893).  The  federal  courts 
have  no  jurisdiction  of  an  injunc- 
tion suit  brought  by  an  interstate 
telegraph  company  against  the  collect- 
ing of  taxes  levied  by  several  coun- 
ties where  the  taxes  in  no  single 
county  amount  to  $2,000.  Nor  is  the 
jurisdiction  sustained  on  the  ground 
that  a  federal  law  is  involved.  Fish- 
back  V.  Western,  etc.  Co.,  161  U.  S. 
96  (1896).  In  a  suit  in  a  state  court 
by  a  city  against  a  telegraph  com- 
pany for  $1,772  for  the  use  of  streets 
or  for  a  forfeiture  of  the  defendant's 
rights  in  the  streets,  defendant  by 
petition  stating  that  the  amount  in- 
volved is  over  $2,000,  may  remove 
the  case  to  the  United  States  court. 
City  of  Memphis  v.  Postal,  etc.  Co., 
145  Fed.  Rep.  602  (1906). 

4  Humes  v.  City  of  Fort  Smith,  93 
Fed.  Rep.  857  (1899).  The  federal 
court  has  jurisdiction  to  enjoin  the 
collection  of  a  license  fee  levied  on 
an  Interstate  telegraph  company,  even 
though    the    amount    is    not   $2,000, 
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An  adjudication  as  to  an  assesstoent  or  tax  for  one  year  is  not  res 
judicata  as  to  subsequent  years  if  the  value  has  changed  or  the 
assessors  have  changed.^ 

§  939.  A  telegraph  company  must  serve  all  who  apply— Telegraph 
rates. — ^A  telegraph  company  is  not  a  common  carrier.^  Nor  is  it 
liable  as  such  in  regard  to  care  in  sending  messages.  The  principle 
of  public  policy  that  imposes  upon  common  carriers  the  exceptional 
liability  of  insurers  is  not  applicable  to  a  telegraph  company.  Never- 
theless, a  telegraph  company  is  a  quasi-public  corporation,  somewhat 
the  same  as  a  railroad.  It  is  obliged  to  extend  its  services  to  all  vyho 
apply  therefor  and  v^ho  offer  to  pay  the  charges.  Mandamus  will  lie 
to  compel  the  company  to  render  its  services,  and  injunction  will  lie 
to  prevent  the  discontinuance  of  such  service.^     A  strike  may  be  a 


where  it  is  alleged  that  the  company 
has  accepted  the  Post  Road  Act  of 
congress  and  Is  an  agent  of  the  fed- 
eral government  and  that  the  collec- 
tion of  the  tax  would  imperil  its  ex- 
istence. Western  Union  Tel.  Co.  v. 
City  Council,  56  Fed.  Rep.  419  (1893). 
See  also  Southern  Ex.  Co.  v.  Mayor, 
etc.,  116  Fed.  Rep.  756  ( 1902 ) .  But  see 
BMshback  v.  Western  Union  Tel.  Co., 
161  U.  S.  96   (1896). 

1  People  V.  Lundel,  157  N.  Y.  513 
(1899),  distinguishing  People  v.  Car- 
ter, 119  N.  Y.  057  (1890).  See  also 
Liquidarting  Commissioners  v.  Mar- 
rero,  106  La.  130  (1902);  City  of 
Lowell  V.  Middlesex  County,  152  Mass. 
372  (1890) ;  Am.  &  Bng.  Ency.  .of  Law 
(2d  ed.),  pp.  694,  701.  A  judgment 
against  state  officials  as  to  the  valid- 
ity of  corporate  taxes  is  not  res  judi- 
cata binding  on  a  county  in  the  state, 
Bank  of  Kentucky  v.  Kentucky,  207 
U.  S.  258  (1907). 

2  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  1  (1894).  A  provision 
on  a  steamboat  ticket  limiting  the  lia- 
bility of  the  steamboat  to  a  small 
sum,  without  any  provision  for  in- 
creased liability  on  the  payment  of 
an  increased  rate,  is  void.  The  Ken- 
sington, 183  U.S.  263  (1902).  But  is 
legal  if  there  is  such  a  provision. 
Tewes  v.  North,  etc.  Co.,  186  N.  Y.  151 
(1906).  See  also  §  907,  supra.  A  stat- 
ute imposing  a  penalty  on  telegraph 
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companies  for  delay  of  messages  ap- 
plies to  a  telegram  from  one  point  of 
the  state  to  anoth«r  point  of  the  state, 
even  though  the  telegram  passed 
through  another  state.  Western  Un- 
ion V.  Hughes,  104  Va.  240  (1905). 
3  Thurn  v.  Alta  Tel.  Co.,  15  OaJ. 
472,  474  (1860) ;  Central,  etc.  Tel  Co. 
V.  Bradbury,  106  Ind.  1  (1885) ;  Cen- 
tral, etc.  Tel.  Co.  v.  State,  118  Ind. 
194  (1889);  Friedman  v.  Gold,  etc. 
Tel.  Co.,  32  Hun,  4  (1884).  Compare 
American  Rapid  Tel.  Co.  v.  Connecti- 
cut Telephone  Co.,  49  Conn.  352 
(1881).  Under  the  Montana  statutes 
a  local  telephone  company  may  com- 
pel a  long-distance  telephone  com- 
pany to  accept  the  former's  messages. 
Billings,  etc.  Co.  v.  Rocky  Mountain, 
etc.  Co.,  155  Fed.  Rep.  207  (1907). 
A  telephone  company  may  refuse  to 
install  a  telephone  unless  the  tenant 
gives  a  written  assurance  that  he 
will  not  use  it  for  illegal  purposes. 
Matter  of  Cullen  v.  New  York  Tel. 
Co.,  106  N.  Y.  App.  Div.  250  (1905). 
A  telephone  company  whose  under- 
ground conduits  are  full  cannot  be 
required  by  an  applicant  for  a  tele- 
phone to  put  down  a  new  conduit  to 
furnish  him  a  telephone  where  such 
a  requirement  would  be  unreasonable 
and  the  applicant  can  soon  be  accom- 
modated in  another  way.  Cumber- 
land T.  &  T.  Co.  V.  Kelly,  160  Fed. 
Rep.  316  (1908).  A  contract  by  which 
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sufficient  excuse  for  failure  to  transmit  messages  promptly.  A  tele^ 
graph  company  differs  of  course  from  a  railroad  in  this  particular.' 
A  state  statute  requiring  telegraph  companies  to  open  offices  in  county 
seats  through  which  they  run,  does  not  apply  to  a  foreign  telegraph 
company  that  transacts  only  interstate  business.^  It  has  been  held 
that  state  commissioners  may  regulate  telegraph  rates  on  messages 
between  two  points  in  the  state,  but  that  they  cannot  compel  an  in- 
terstate telegraph  company  to  open  an"  office  at  a  specified  plajce.^ 


a  telephone  company  extends  its  facil- 
ities to  one  telegraph  company  and  is 
to  refuse  them  to  others  is  void.  Oom- 
mercial  Union  Tel.  Co.  v.  New  Eng- 
land Tel.  &  Tel.  Co.,  61  Vt.  241 
(1888) ;  State  v.  Bell  Tel.  Co.,  23  Fed. 
Rep.  539  (1885) ;  Bell  Tel.  Co.  v.  Com- 
monwealth, 17  W.  N.  Gas.  505  (1886), 
holding  that  mandamus  lies  to  com- 
pel similar  service  to  another  com- 
pany. Chesapeake,  etc.  Tel.  Co.  v. 
Baltimore,  etc.  Tel.  Co.,  66  Md.  399 
(1887).  In  Smith  v.  "Western  Union. 
Tel.  Co.,  84  Ky.  664  (1887),  it  was 
held  that  a  telegraph  company  can- 
not be  required  to  communicate  mesr 
sages  which  furnish  a  "bucket  shop" 
with  the  market  quotations.  No  in- 
junction will  be  granted  against  the 
removal  of  telegraph  wires  from  a 
"bucket  shop."  Sterrett  v.  Philadel- 
phia, etc.  Tel.  Co.,  18  W.  N.  Caa.  77 
(1886) ;  Smith  v.  Western  Union  Tel. 
Co.,  84  Ky.  664  (1887).  Mandamus 
lies  to  compel  a  telephone  company 
to  furnish  a  citizen  with  service,  no 
good  reason  for  not  doing  Sio  being 
shown.  State  v.  Nebraska  Tel.  Co., 
17  Neb.  126  (1885).  A  telegraph 
company  may  compel  a  telephone 
company  to  furnish  service.  A  tele- 
phone company  may  provide  that  a 
telegraph  company  shall  not  use  the 
telephone  to  transmit  messages  for 
further  transmission  by  the  telegraph 
in  competition  with  the  telephone. 
People  V.  Hudsoi  River  Telephone  Co., 
19  Abb.  N.  Cas.  466  (1887).  Manda- 
mus does  not  lie  at  th©  instance  of 
one  telephone  company  to  compel  an- 
other telephone  company  to  transmit 
the  former's  messages.  People  v.  Cen- 


tral N.  Y.  Tel.  etc.  Co.,  41  N.  Y.  App. 
Div.  17  (1899).  An  agreement  of  a 
telephone  company  not  to  allow  tele- 
graph companies  the  use  of  its  instru- 
ments, excepting  a  certain  telegraph 
company,  is  void.  State  v.  Bell  Tel. 
Co.,  36  Ohio  St.  296  (1880);  State  v. 
Delaware,  etc.  Tel.  Co.,  47  Fed.  Rep. 
633  (1891) ;  Delaware,  etc.  Tel.  Co.  v. 
State,  50  Fed.  Rep.  677  (1892).  Man- 
damus lies  to  compel  a  "ticker"  com- 
I>any  to  replace  a  "ticker"  and  furnish 
service.  Davis  v.  Electric  Def.  Co.,  19 
W.  N.  Cas.  567  (1887).  A  "ticker" 
company  cannot  insist  on  a  right  to 
remove  its  tickers  from  an  office  when- 
ever in  its  judgment  any  of  the  condi- 
tions of  the  agreement  have  been 
broken.  Smith  v.  Gold  &  Stock  Tel.  Co. 
42  Hun,  454  (1886).  The  court  will 
order  the  receiver  to  pay  a  sum  to  a 
telegraph  company  where  the  tele- 
graph company  otherwise  will  with- 
draw the  service.  Newgass  v.  At- 
lantic, etc.  Ry.,  72  Fed.  Rep.  712 
(1894).  The  rule  of  a  telegraph  com- 
pany that  service  will  be  stopped  un- 
less bills  are  paid  is  legal.  Rush- 
ville,  etc.  Co.  v.  Irvin,  27  Ind.  App.  62 
(1901). 

1  See  §§903,  904,  supra.  An  arbi- 
tration between  a  railroad  company 
and  its  telegraphers  in  accordance 
with  the  act  of  congress  of  June  1, 
1898  (30  U.  S.  Stat  at  L.  424),  was 
involved  in  Re  Southern  P>ac.  Co.,  155 
Fed.  Rep.  1001  (1907). 

2  State  ».  Western  Union  Tel.  Co. 
90  Pac.  Rep.  2fl9  (Kan.  1907). 

3  State  V.  Western  Union  Tel.  Co., 
113  N.  C.  213  (1893).  A  state  can- 
not compel  interstate  trains  to  stop 
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It  is  reasonable  for  a  tel^raph  company  to  close  its  office  on  holidays, 
excepting  two  hours  in  the  morning  and  two  hours  in  the  afternoon, 
and  hence  it  is  not  liable  for  delay  in  transmission  of  a  message  on 
account  thereof.-'  A  telegraph  company  may  close  an  office  which 
is  run  at  a  loss,  even  though  the  statutes  authorize  state  commissioners 
to  regulate  this  subject.^  A  municipality  cannot  regulate  the  tolls 
or  charges  unless  expressly  authorized  so  to  do.*  A  reduction  of 
telegraph  rates  by  a  state  statute  to  a  point  below  the  actual  cost 
of  the  service  is  unconstitutional.*  "There  is  no  presumption  of 
wrong  arising  from  a  change  of  rate  by  a  carrier.  .  .  .  The  mere 
fact  that  a  rate  has  been  raised  carries  with  it  no  presumption  that 
it  was  not  rightfully  done."  ^ 

It  is  legal  for  a  telegraph  company  to  charge  more  to  one  person 
than  another  where  the  service  is  dissimilar,  but  the  difference  in 
the  charges  must  not  be  so  great  as  to  show  an  unjust  discrimina- 
tion, and  any  recovery  must  be  limited  to  the  amount  of  the  un- 
reasonable discrimination.  The  difference  in  the  charges  may  be 
based  upon  the  mode  and  kind  of  service,  and  such  difference  in 
charges  must  bear  some  reasonable  relation  to  the  difference  in  serv- 
ice.^ A  telegraph  company,  that  collects  news  and  sells  it  by  means  of 


at  stations  in  the  state  if  such  sta- 
tions already  have  sufficient  facili- 
ties. Atlantic  Coast  Line  v.  Whar- 
ton, 207  U.  S.  328  (1907).  Under  the 
constitution  of  Louisiana  the  state 
railroad  commission  cannot  be  given 
power  to  impose  a  fine  on  a  telegraph 
company  for  not  sending  messages 
promptly.  W.  U.  Tel.  Co.  v.  R.  R. 
Commission,  45  S.  Rep.  598  (La. 
1898). 

1  Western  Union  Tel.  Co.  v.  Ford, 
77  Arjs;.  531  (1906). 

2  Western  Union  Tel.  Co.  v.  Mis- 
sissippi R.  R.,  74  Miss.  80  (1896).  An 
electric-light  company  may  discon- 
tinue service  that  the  public  interest 
no  longer  requires.  Weld  v.  (Jas,  etc. 
Com'rs.,  84  N.  B.  Rep.  101  (Mass. 
1908). 

3  St.  Louis  V.  Bell  Tel.  Co.,  96  Mo. 
623  (1888).  Of.  notes  in  §  935,  supra, 
where  the  rates  were  fixed  by  the 
original  ordinance  or  grant  from  the 
city. 

*  Western,  etc.  Tel.  Co.  v.  Myatt, 
98  Fed.  Rep.  3'35  (1899).  See  also 
§  902,  supra.     A  state  statute   regu- 


lating intrastate  rates  may  be  an 
Interference  with  interstate  com- 
merce. Ex  parte  Young,  209  U.  S. 
123  (1908).  The  railroad  commis- 
sion of  Louisiana  cannot  arbitrarily 
reduce  telephone  rates  without  an  in- 
vestigation of  the  facts  as  to  the  rea- 
sonableness of  the  rate,  and  it  is  in- 
sufficient for  the  commission  to  con- 
sider merely  the  tax  returns,  and  the 
net  earnings  as  shown  by  annual  re- 
ports and  the  value  of  the  company's 
property  within  the  state,  especially 
where  it  is  shown  that  the  company 
could  not  earn  seven  per  cent,  on  its 
Louisiana  investment  at  the  old  rates. 
Cumberland  Tel.  &  Tel.  Co.  v.  Rail- 
road Commission,  156  Fed.  Rep.  823 
(1907).  A  temporary  injunction, 
however,  will  not  be  granted  ex  parte. 
Cumberland  Tel.  &  Tel.  Co.  v.  Rail- 
road Commission,  156  Fed.  Rep.  834 
(1907). 

5  Interstate  Com.  Com.  v.  Chicago 
G.  W.  Ry.,  209  U.  S.  108,  119,  120 
(1908). 

0  Western  Union  T.  Co.  v.  Call,  etc. 
Co.,   181   U.   S.   92    (1901).     In   this 
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special  wires  and  tickers,  may  enjoin  a  competitor  from  copying  the 
news  from  one  of  the  tickers  and  then  distributing  it  among  the 
latter's  own  customers,   inasmuch   as  this   is   unfair   competition.' 


case  of  Western  Union,  etc.  Co.  v.  Call 
Pub.  Co.,  58  Neb.  192  1:1899),  a  news- 
paper which  was  not  given  the  same 
telegraph  rates  that  were  given  to 
newspapers  connected  with  the  Asso- 
ciated Press  recovered  damages  in 
an  action  at  law  for  the  difference  in 
the  rates  charged  to  it  and  charged 
to  such  other  newspapers.  A  con- 
tract has  been  held  valid  be- 
tween a  telegraph  company  and  a 
news  agency,  according  to  which  the 
latter  was  to  send  all  its  news  by  the 
former,  and  was  to  receive  a  rebate  of 
fifty  per  cent,  on  the  regular  rates. 
Reuter  v.  Electric  Tel.  Co.,  6  El.  & 
Bl.  341  (1856).  A  telephone  com- 
pany which  cuts  ofE  service  from  a 
patron  who  furnished  connecting 
wires  and  who  had  a  time  contract, 
is  liable  either  in  tort  or  for  breach 
of  contract.  In  re  Cumberland,  etc. 
Co.,  116  La.  125  (1906). 

1  National,  etc  Co.  v.  Western 
Union  Tel.  Co.,  119  Fed.  Rep.  291 
(1902).  A  board  of  trade  has  a  prop- 
erty interest  in  its  Quotations,  and 
may  enjoin  persons  obtaining  and  us- 
ing them'  without  its  permission,  even 
though  transactions  of  the  board  of 
trade  are  gam'bllng.  Board  of  Trade 
V.  Christie,  etc.  Co.,  198  U.  S.  236 
(1905).  A  board  of  trade  is  entitled 
to  protection  of  its  property  right  in 
its  quotations,  even  though  some  of 
the  quotations  are  based  on  gambling 
sales.  Board  of  Trade,  etc.  v.  L.  A. 
kinsey  Co.,  130  Fed.  Rep.  607  (1904). 
A  cotton  exchange  may  keep  its  quo- 
tations to  itself  or  distribute  them 
under  such  conditions  as  it  sees  fit, 
and  may  enjoin  a  person  from  receiv- 
ing and  using  them  without  its  con- 
sent. The  amount  involved  is  the 
right  of  the  exchange  and  not  the 
amount  paid  by  the  defendant  for  the 
quotations.  Hunt  v.  New  York,  etc. 
Exchange,  205  U.  S.  322   (1907).     A 


board  of  trade  does  not  make  its  quo- 
tations public,  even  though  it  allows 
a  person  to  post  them  on  a  black- 
board in  his  place  of  business.  Mc- 
Dermott  Commission  Co,  v.  Board  of 
Trade,  146  Fed.  Rep.  961  (1906).  An 
exchange  has  a  property  right  in  its 
market  quotations  and  may  enjoin  a 
bucket  shop  from  using  them  to  the 
injury  of  the  former.  Board  of  Trade 
V.  Cella  Commission  Co.,  145  Fed. 
Rep.  28  (1906).  A  telegraph  com- 
pany may  require  its  patrons  receiv- 
ing the  board  of  trade  quotations  to 
sign  an  agreement  not  to  use  the  same 
in  connection  with  a  bucket  shop. 
Sullivan  v.  Postal,  etc.  Co.,  123  Fed. 
Rep.  410  (1903).  Where  a  telegraph 
company  has  for  a  long  time  collected 
and  sold  board  of  trade  quotations  a 
concern  that  has  built  up  its  business 
on  them  may  compel  a  telegraph  com- 
pany to  continue  giving  them,  but 
the  telegraph  company  may  require 
that  they  shall  not  be  used  for  bucket 
shop  purposes.  Western  Union,  etc. 
Co.  V.  State,  165  Ind.  492  (1905).  In 
Cain  V.  Western  Union  Tel.  Co.,  18 
Cin.  Week.  Bull.  267  (1887);  s.  c, 
2  Am.  Blec.  Cas.  381,  the  court  refused 
to  compel  a  continuance  of  "ticker" 
service,  where  the  Chicago  Board  of 
Trade,  which  furnished  the  quota- 
tions, had  ordered  the  "ticker"  re- 
moved. See  also  p.  3652,  supra. 
The  fact  that  an  exchange  records  its 
quotations  on  a  blackboard  in  its 
building  for  the  information  of  its 
members  and  the  members  do  the 
same  in  their  private  offices  for  their 
customers  does  not  make  public  such 
quotations,  so  that  others  may  use 
them  for  business  purposes.  Cham- 
ber of  Commerce  v.  Wells,  100  Minn. 
205  (1907).  So  also  as  to  stock  quo- 
tations which  a  telegraph  company 
receives  from  a  stock  exchange.  The 
telegraph   company   may   enjoin  an- 
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A  carrier  "kae  the  right  to  make  and  enforce  reasonable  regulations 
which  may  lawfully  fix  the  times,  the  places,  the  methods,  and  the 
forms  in  which  it  will  receive  the  various  commodities  it  undertakes 
to  carry,  and  the  rules  which  it  thus  adopts  are  presumptively  right 
and  reasonable.  The  burden  is  on  him  who  assails  them  to  prove  that 
they  are  unfair  and  unjust,  and  it  is  only  when  it  clearly  appears 
by  competent  evidence  that  they  are  unreasonable  that  commissions 
or  courts  may  lawfully  interfere  to  annul  or  to  change  them."  ^ 

Where  a  telegraph  message  must  pass  over  two  connecting  lines 
in  its  transmission  to  its  destination,  it  is  legal  for  the  company 
receiving  the  message  to  require  the  sender  to  designate  what  route 
the  message  is  to  take  and  to  pay  an  extra  charge  for  the  words 
indicating  such  route.''     At  common  law  a  common  carrier  is  not 


other  company  from  dbtaining  and 
distributing  the  same  in  competition. 
Illinois,  etc.  Co.  v.  Cleveland  Tel.  Co., 
119  Fed.  Rep.  301  (1902).  The  Chi- 
cago Board  of  Trade  cannot  obtain  an 
injunction  against  the  use  of  its  quo- 
tations by  a  bucket-shop  concern, 
where  the  evidence  shows  that  the 
transactions  of  the  Chicago  Board  of 
Trade  were  chiefly  in  futures,  which 
were  settled  by  the  payment  of  dif- 
ferences, in  violation  of  law.  Board 
of  Trade  v.  O'Dell,  etc.  Co.,  115  Fed. 
Rep.  574  (1902).  The  furnishing  of 
quotations  by  a  board  of  trade  to 
customers  for  their  exclusive  use  is 
not  a  publication  thereof,  and  the 
board  may  enjoin  a  third  party  from 
surreptitiously  obtaining  and  using 
them.  Board  of  Trade  v.  Hadden- 
Krull  Co.,  109  Fed.  Rep.  705  (1901); 
afE'd,  124  Fed.  Rep.  1017.  Although  a 
board  of  trade  has  a  property  right 
in  its  quotations,  yet,  after  publica- 
tion, they  become  public  property, 
and  a  preliminary  injunction  against 
a  private  concern  using  them  will  not 
be  granted,  if  there  is  doubt  as  to 
such  prior  publication  having  been 
made.  Board  of  Trade,  etc.  v.  Thom- 
son, etc.  Co.,  103  Fed.  Rep.  902  (1900). 
A  board  of  trade  has  the  right  to  sell 
its  quotations,  and  the  purchaser  may 
enjoin  other  persons  appropriating 
and  using  such  quotations  before  the 
publication   thereof.     Cleveland,   etc. 


Co.  V.  Stone,  105  Fed.  Rep.  794  (1900). 
A  telegraph  company  is  not  bound  to 
furnish  stock-exchange  quotations  to 
a  person  where  the  stock  exchange 
has  ordered  the  telegraph  company 
not  to  furnish  quotations  to  that  per- 
son, and  the  contract  between  the 
stock  exchange  and  the  telegraph 
company  required  the  latter  to  fur- 
nish quotations  to  only  such  persons 
as  the  stock  exchange  approved,  the 
stock  exchange  being  a  voluntary  as- 
sociation and  not  a  corporation.  Mat- 
ter of  Renville,  46  N.  Y.  App.  Div. 
37    (1899). 

1  Piatt  V.  Lecocq,  158  Fed.  Rep.  723 
(1907). 

2  United  States  v.  Northern  Pacific 
R.  R.,  120  Fed.  Rep.  546  (1903),  the 
court  saying:  "Where  such  messages 
were  destined  for  points  beyond  its 
own  lines,  the  sender  was  required 
to  designate  the  connecting  telegraph 
company  over  whose  lines  the  mes- 
sage should  be  sent,  and  a  small  addi- 
tional charge  was  made  for  the  words 
necessary  to  designate  such  connect- 
ing line.  Such  a  charge,  however, 
the  evidence  shows,  is  in  accordance 
with  the  uniform  practice  in  like 
cases  among  telegraph  companies. 
The  situation  would  seem  to  render 
it  necessary.  It  was  not  an  arbi- 
trary impost  levied  upon  those  who 
sought  to  use  the  telegraph  lines  of 
the  railroad  company,  but  was  simply 
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bound  to  act  as  agent  in  paying  a  connecting  line  over  which  the 
sender  desires  freight  to  be  sent.  The  carrier  is  obliged  to  deliver 
to  such  connecting  line  if  so  ordered,  but  is  not  obliged  to  make  any 
special  arrangements  with  such  connecting  line  in  r^ard  thereto. 
In  some  of  the  states  there  are  statutes  to  the  contrary. 

§  940.  Compelling  production  of  telegraph  messages. — ^A  tele- 
graph company  is  not  privileged  as  to  messages  transmitted  by  it. 
The  telegraph  company  may  be  compelled  to  produce  them  in  court.^ 
A  subpcena  duces  tecum  to  appear  before  a  grand  jury  is  sufficient 
if  it  refers  to  books  and  papers  relating  to  business  transacted  between 
certain  dates  (in  this  instance  nearly  two  years),  between  certain 
parties,  and  the  corporation  cannot  refuse  on  the  ground  that  it  is 
not  paid  for  the  time,  trouble  and  expense  of  collecting  the  documents, 
where  it  appears  that  there  is  a  statute  providing  for  compensation 
to  witnesses.^    In  Pennsylvania  by  statute  a  telegraph  company  is  re- 


an  additional  charge  for  an  additional 
service."  This  case  was  reversed  on 
the  point  that  the  court  had  no  juris- 
diction over  the  defendant  in  that 
district,  134  Fed.  Rep.  715  (1905).  A 
shipper  cannot  maintain  a  bill  in 
equity  to  compel  a  railroad  to  forward 
his  freight  by  a  certain  route,  even 
though  he  claims  that  the  reason  it  is 
not  forwarded  by  that  route  is  be- 
cause of  an  agreement  between  the 
railroads  fixing  the  rate  and  fixing 
the  percentage  of  traffic  which  each 
was  to  carry.  Post  v.  Southern  Ry., 
103  Tenn.  184  (1899).  A  different 
rule  Is  prescribed  by  the  Interstate 
Commerce  Act.  See  Consolidated  For- 
warding Co.  V.  Southern  Pac.  Co.,  9 
Interstate  Com.  Rep.  182  (1902).  See 
also  §  907,  supra. 

1  Re  Storrer,  63  Fed.  Rep.  564 
(1894) ;  National  Bank  v.  National 
Bank,  7  W.  Va.  544  (1874);  Ex  parte 
Brown,  72  Mo.  83  (1880);  "Woods,  etc. 
r.  Bradley,  etc.,  55  Iowa,  168  (1880) ; 
United  States  v.  Hunter,  15  Fed.  Rep. 
712  (1882);  Ex  parte  Jaynes,  70  Cal. 
638  (1886).  See  also,  on  this  subject, 
Croswell  on  Electricity,  ch.  XXI. 
Communications  or  messages  trans- 
mitted through  telegraph  offices  are 
not  privileged,  and  the  clerks  trans- 
mitting the  same  must  disclose  their 


contents  in  a  court  of  justice.  Wad- 
dell,  In  re  8  Jur.  N.  S.  181,  part  II; 
Ince,  In  re  20  L..  T.  421.  On  a  sub- 
pcena for  the  court  of  bankruptcy  to 
produce  all  telegrams  sent  by  the 
bankrupt  from  a  certain  date,  the 
secretary  of  the  post-office  was  or- 
dered to  produce  the  documents 
sought  for,  the  court  intimating  that 
such  subpoenas  should  be  prepared 
so  as  to  meet  the  convenience  of  the 
officials.  Smith  (Thomas),  In  re  7 
L.  R.  Ir.  286.  Although  a  telegraph 
operator  discloses  to  a  third  person 
the  contents  of  a  message,  yet  a  stat- 
ute against  discrimination  does  not 
apply  to  his  breach  of  trust.  West- 
em  Union  Tel.  Co.  v.  Bierhaus,  8 
Ind.  App.  563   (1894). 

2  Consolidated,  etc.  Co.  v.  Vermont, 
207  U.  S.  541  (1908),  aff'g  66  Atl. 
Rep.  790.  A  subpoena  duces  tecum  to 
an  officer  of  a  telegraph  company,  to 
produce  messages,  need  only  describe 
them  with  such  practicable  certainty 
that  he  may  know  what  is  required  of 
him;  and  he  must  use  reasonable  dil- 
igence to  find  and  produce  them  If 
they  are  within  his  custody.  United 
States  r.  Babcock,  3  Dill.  566  (1876) ; 
s.  c,  24  Fed.  Cas.  908.  A  corporation 
may  be  compelled  to  produce  its 
books  and  papers  for  examination  by 
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quired  to  preserve  telegrams  for  three  years.-'  A  telegram  is  not  a 
commodity  or  article  in  common  use  in  regard  to  which  a  combination 
is  prohibited  by  the  New  York  statutes.^  By  statute  in  New  York, 
competing  telegraph  companies  may  "pool"  their  receipts.^ 

§  941.  Consolidation,  lease,  or  sale  of  a  telegraph  line — 7s  a  tele- 
graph line  personal  property? — A  telegraph  company,  being  a 
quasi-public  corporation,  cannot  mortgage,  lease,  or  sell  its  line,  un- 
less expressly  authorized  so  to  do.*     A  deed,  mortgage,  or  lease  of 


a  grand  jury,  even  though  it  is 
charged  with  a  criminal  violation  of 
a  statute,  but  vyhere  there  is  no  act 
of  congress  authorizing  such  exami- 
nation, a  subpoena  duces  tecum  re- 
quiring it  to  produce  all  its  books 
and  papers  before  a  grand  jury  is  un- 
reasonable and  as  indefensible  as  a 
search  warrant  would  be  if  couched 
in  similar  terms.  Hale  v.  Henkel, 
201  U.  S.  43-  (1906).  Officers  of  a 
corporation  cannot  excuse  their  fail- 
ure to  produce  books  and  papers 
called  for  by  a  subpcena  duces  tecum 
in  a  proceeding  before  the  grand  jury 
on  the  ground  that  such  books  and 
papers  are  not  in  their  possession  or 
under  their  control,  and  they  cannot 
object  on  the  ground  that  the  books 
and  papers  are  immaterial.  Nelson 
r.  United  States,  201  U.  S.  92  (1906). 
The  grand  jury  may  compel  a  cor- 
poration to  produce  its  minute  books 
for  three  years  and  its  letter  copy 
books  for  three  or  four  months. 
United  States  v.  American,  etc.  Co., 
146  Fed.  Rep.  557    (1906). 

1  Laws  1855,  p.  531,  §  2 ;  see  alsio 
Pepper  &  Lewis'  Digest,  1700  to  1894, 
Vol.  11,  p.  4672,  §  22. 

2  Matter  of  Jackson,  57  N.  Y.  Misc. 
Rep.  1  (1907). 

3  In  Benedict  v.  Western  Union  Tel. 
Co.,  9  Abb.  N.  C.  214  (N.  Y.  1878), 
it  was  held  that  under  the  New  York 
statutes  a  pooling  contract  by  tele- 
graph companies  is  legal.  See  also 
Hatch  i\  American  Union  Tel.  Co.,  9 
App.  N.  C.  223. 

4  A  telegraph  company  has  no 
power  to  sell  and  assign  its  lines,  un- 
less such  power  is  expressly  given  to 


it.  The  franchise  is  personal.  United 
States  V.  Western  Union  Tel.  Co.,  50 
Fed.  Rep.  28  (1892),  holding  also  that 
the  government  may  file  a  bill  in 
equity  to  set  aside  an  illegal  tele- 
graph consolidation,  and  need  not  re- 
sort to  mandamus.  This  case  was 
affirmed,  suh  nam.  United  States  v. 
Union  Pac.  Ry.,  160  U.  S.  1  (1895), 
reversing,  on  other  grounds,  59  Fed. 
Rep.  813.  In  this  case  in  59  Fed. 
Rep.  813,  the  court  said :  "It  was  held, 
both  by  Mr.  Justice  Brewer,  .  .  . 
and  by  Mr.  Justice  Miller  and  Judge 
McCrary  in  other  cases,  where  the 
same  question  was  involved,  that  the 
obligation  thus  imposed  on  the  sev- 
eral railroad  companies  to  construct 
and  maintain  telegraph  lines  could 
not  be  lawfully  avoided  by  leasing 
their  lines  of  telegraph,  after  their 
construction,  to  some  other  corpora- 
tion, to  be  by  it  maintained  and  op- 
erated." A  mortgage  on  a  telegraph 
line  may  cover  subsequently-acquired 
property.  Boston,  etc.  Co.  v.  Bank- 
ers', etc.  Tel.  Co.,  36  Fed.  Rep.  288 
(1886) ;  aff'd  sub  nom.  United  L.  T.  Co. 
V.  Boston,  etc.  Co.,  147  U.  S.  431.  A  rail- 
road company  owning  a  telegraph  line 
has  no  implied  power  to  sell  it.  Atlan- 
tic, etc.  Tel.  Co.  v.  Union  P.  Ry.,  1  Fed. 
Rep.  745  (1880).  Where  a  telegraph 
.company  has  power  to  consolidate 
with  another,  the  franchise  and 
rights  pass  by  the  consolidation  to 
the  consolidated  company,  including 
particular  statutory  rights  given  by 
act  of  congress  to  one  of  the  corpora- 
tions. Union  P.  Ry.  v.  United  States, 
59  Fed.  Rep.  813  (1894);  rev'd  on 
other  grounds,  160  U.  S.  1.  A  tele- 
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a  telegraph  line  should  be  drawn  as  a  deed,  mortgage,  or  lease  of 
real  estate.  The  poles  and  wires  of  a  telegraph  company  are  real 
estate.^     But  by  express  contract,  the  wires,  and  even  the  poles,  may 


phone  company  may  sell  all  its  prop- 
erty and  franchises  to  another  tele- 
phone company  without  any  express 
authority  to  make  such  sale.  Mich- 
igan, etc.  Co.  V.  City  of  St.  Joseph,  121 
Mich.  502  (1899).  A  telephone  com- 
pany, has  no  inherent  power  to  sell 
its  plant  to  another  company.  Cum- 
berland T.  &  T.  Co.  V.  City  of  Evans- 
ville,  127  Fed.  Rep.  187  (1903).  A 
conveyance  by  a  telephone  company 
of  all  its  property  carries  the  fran- 
chise to  use  the  streets  to  operate  the 
property,  even  though  such  franchise 
is  pot  mentioned.  City  of  Wichita  v. 
Old  Colony  Trust  Co.,  132  Fed.  Rep. 
641  (1904).  A  grantor  of  a  right  of 
way  for  a  telephone  line  cannot  claim 
that  the  grantee — a  water  company — 
had  no  power  to  take  such  a  grant. 
Northeastern,  etc.  Co.  v.  Hepburn,  65 
Atl.  Rep.  747  (N.  J.  1907).  A  water 
company  which  has  a  grant  over  pri- 
vate land  to  construct  a  telephone 
line,  may  assign  it  to  a  telephone 
company.  Northeastern,  etc.  Co.  v. 
Hepburn,  65  Atl.  Rep.  747  (N.  J. 
1907). 

Even  though  an  electric-light  com- 
pany has  sold  its  franchises  and 
property  to  an  individual,  no  one  but 
the  state  or  city  can  question  the  sale, 
and  certainly  a  subway  company  can- 
not on  that  account  refuse  to  furnish 
space  in  its  subways.  Matter  of  Long 
Acre,  etc.  Co.,  188  N.  Y.  361  (1907), 
holding  also  that  "the  power  to  mort- 
gage its  franchise  would  seem  neces- 
sarily to  include  the  power  to  sell 
and  dispose  of  it,"  and  a  sale  of  its 
franchises  and  plant  by  an  electric- 
light  company  is  not  void,  even  if  it 
is  voidable.  Moreover,  the  statutory 
power  to  "convey  real  and  personal 
property"  Indicates  that  there  is  no 
objection  to  such  a  sale.  Even  though 
an  electric-light  company  has  no 
power  to  assign  its  franchise  to  con- 
struct and  operate  its  plant,  yet  if  it 
does  assign  it  to  an  individual  and 


he  then  assigns  it  to  a  corporation, 
and  the  latter  is  allowed  by  the  mu- 
nicipality to  complete  and  operate  the 
plant,  the  assignment  is  legal,  and, 
moreover,  no  one  can  raise  a  question 
as  to  its  legality,  except  the  munici- 
pality itself.  Matter  of  Liong  Acre, 
etc.  Co.,  Ii7  N.  Y.  App.  Div.  80 
(1907).  Where  one  telegraph  com- 
pany leases  all  its  property  for  ninety- 
nine  years  to  another  telegraph  com- 
pany, the  rental  to  he  paid  to  the 
stockholders  of  the  former,  this  is 
practically  a  consolidation,  and  a  pro- 
vision in  the  contract  that  the  line 
shall  be  restored  at  the  end  of  the 
contract  does  not  prevent  the  lessee 
changing  the  lines  and  treating  them 
as  its  own.  St.  Paul,  etc.  Ry.  v.  West- 
ern, etc.  Co.,  118  Fed.  Rep.  497  (190?). 
Where  two  street  railways,  having 
the  right  to  use  the  same  street,  con- 
struct and  maintain  at  their  joint  ex- 
pense a  double-track  street  railway 
and  agree  that  each  may  use  it  as 
much  as  it  deems  necessary  and 
proper,  either  company  may  run  over 
such  tracks  cars  from  a  line  which 
has  been  leased  to  it,  it  being  shown 
that  the  other  company's  use  of  the 
tracks  is  not  interfered  with.  Coney 
Island,  etc.  Ry.  v.  Coney  Island,  etc. 
R.  R.,  38  N.  Y.  App.  Div.  494  (1899). 
A  contract  by  a  cable  company  for  a 
lease  of  its  land  lines  to  a  person, 
upon  the  latter  doing  certain  things 
within  a  specified  time,  will  not  be 
subsequently  enforced,  at  the  instance 
of  the  latter,  where  he  has  not  done 
what  he  agreed  to.  do.  Slaughter  v. 
La  Compagnie,  etc.,  113  Fed.  Rep.  21 
(1902) ;  aff'd,  119  Fed.  Rep.  588. 

1  Vane  v.  Newcombe,  132  U.  S.  220 
(1889);  Electric  Tel.  Co.  v.  Overseers, 
etc.,  24  L.  J.  N.  S.  (Ex.)  146  (1855). 
"The  telegraph  poles,  with  the  wires 
and  attachments  thereto,  which  it  is 
alleged  were  cut  down  by  defendant, 
were  affixed  to  the  soil  of  a  highway, 
and  constituted  a  part  of  the  free- 
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be  made  personal  property,  and  hence  not  subject  to  incumbrances 
upon  the  land,  or  upon  the  land  and  poles.^  A  mortgage  of  an  elec- 
tric tompany  covering  after-acquired  property  covers  poles  and  wires 
erected  on  railroad  property,  as  against  a  claim  of  the  railroad  com- 
pany based  on  an  agreement  of  the  mortgagor.^ 

A  railroad  mortgage  covers  a  telegraph  line  owned  by  the  railroad, 
and  may  cover  a  wire  placed  thereon  by  a  telegraph  company  subject 
to  a  right  in  the  railroad  to  purchase  the  same.*  Preference  over  a 
mortgage  may  be  given  to  labor  and  supply  claims  against  a  telegraph 
company.* 

§  942.  Svbways. — ^A  statute  requiring  telegraph  and  other  com- 
panies to  place  their  wires  underground  is  constitutional.^ 


hold."  American,  etc.  Tel.  Co.  v.  Mid- 
dleton,  80  N.  Y.  408  (1880).  Even 
though  a  telegraph  line  is  by  statute 
made  real  estate  and  taxable  as  such, 
yet  in  arriving  at  the  value  thereof 
the  court  considered  the  value  of  the 
poles  and  wires  and  also  the  cost  of 
the  right  of  way,  where  such  line  was 
constructed  on  the  street.  People  v. 
Dolan,  126  N.  Y.  166   (1891). 

1  Western  Union  Tel.  Co.  v.  Burling- 
ton, etc.  R.  R.,  11  Fed.  Rep.  1  (1882), 
where  a  mortgage  on  the  railroad  was 
foreclosed  and  was  held  not  to  cover 
the  telegraph  line.  Strung  wires 
may,  by  agreement,  be  personalty, 
separate  from  the  realty;  otherwise 
they  become  realty.  Boston,  etc.  Co. 
V.  Bankers'  Tel.  Co.,  36  Fed.  Rep.  288 
(1886),  where  a  mortgage  on  the  tele- 
graph line  was  held  not  to  cover  cer- 
tain special  wires.  Aff'd  sub  nom. 
United  L.  T.  Co.  v.  Boston,  etc.,  147 
U.  S.  431.  In  Union  P.  Ry.  v.  United 
States,  59  Fed.  Rep.  813  (1894),  the 
court  said:  "We  may  well  take  ju- 
dicial notice  of  the  fact  that  there  is 
no  inherent  difficulty  in  stringing  sev- 
eral independent  lines  of  telegraph  on 
the  same  poles.  That  method  of  con- 
struction in  nowise  interferes  with 
the  efficiency  of  lines  that  are  so 
built,  while  it  is  often  a  convenient, 
and  always  an  economical,  arrange- 
ment" Where,  by  contract  agree- 
ment, wires  of  one  company  are 
strung  on  the  poles  of  another  com- 
pany, such  wires  may  be  considered 


personal  property.  Farnsworth  v. 
Western  Union  Tel.  Co.,  6  N.  Y.  Supp. 
735  (1889).  Wires  sunning  from  a 
street  into  a  house  are  personal  prop- 
erty and  not  real  estate.  People  v. 
Feitner,  99  N.  Y.  App.  Div.  274  (1904). 
A  telephone  line  in  Maine  is  personal 
property  and  may  be  sold  under  levy 
of  execution,  inasmuch  as  the  munic- 
ipal authorities  may  compel  a  change 
in  the  location  at  any  time.  Read- 
field,  etc.  Co.  V.  Cyr,  95  Me.  287 
(1901).  In  Connecticut,  by  statute, 
telegraph  lines  are  declared  to  be 
personal  property.  Gen.  Stat,  of 
Conn.,  §  3944.  A  telegraph  line  con- 
structed on  a  railroad  right  of  way 
is  personal  property,  not  only  as 
against  a  railroad  company  itself,  but 
as  against  its  mortgagee.  Western 
Union  Tel.  Co.  v:  Burlington,  etc.  Ry., 
11  Fed.  Rep.  1  (1882).  A  telegraph 
line  constructed  on  a  railroad  right 
of  way  does  not  belong  to  the  rail- 
road on  the  termination  of  the  con- 
tract.    See  §  934,  supra. 

2  Monmouth,  etc.  Co.  v.  Central  R. 
R.  etc.,  54  Atl.  Rep.  140  (N.  J.  1903). 

3  New  York,  etc.  Ry.  v.  Western 
Union  Tel.  Co.,  36  Hun,  205  (1885). 
An  electric-light  company's  mortgage 
covering  all  machinery  and  appurte- 
nances covers  wires.  Fechet  v. 
Drake,  12  Pac.  Rep.  694  (1887). 

■i  Keelyn  v.  Carolina,  etc.  Co.,  90 
Fed.  Rep.  29    (1898). 

5  People  v.  Squire,  145  U.  S.  175 
(1892);    Western  Union   Tel.   Co.   v. 
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A  city  cannot  compel  a  telephone  company  to  construct  under- 
ground conduits  and  put  its  wires  therein  where  such  a  demand  on 
the  part  of  the  city  is  unreasonable  and  arbitrary  and  not  a  fair 
application  of  the  police  power,  and  is  not  required  or  demanded 
by  public  safety  or  convenience.  It  amounts  to  a  destruction  of 
property  rights  and  a  breach  of  the  grant  or  permit  under  which 
the  line  was  originally  constructed.  Hence,  where  a  telephone  com- 
pany had,  in  compliance  with  an  order  from  the  city,  constructed 
conduits  in  a  territory  embracing  a  mile  square  in  the  center  of  the 
city,  and  was  then  called  upon  to  construct  conduits  in  the  adjoining 
territory  to  the  extent  of  nine  miles  square,  a  part  of  which  was  un- 
graded and  open  country,  the  court  held  that  the  second  ordinance  was 
illegal.^    An  incorporated  village  has  no  power  to  compel  a  telephone 


New  York,  38  Fed.  Rep.  552   (1889) ; 
People    V.    Squire,    107    N.    Y.     593 
(1888) ;  American  R.  Tel.  Co.  v.  Hess, 
125  N.  Y.  641    (1891);   Armstrong  v. 
Grant,   56   Hun,   226    (1890),  passing 
upon    a    proposed    contract    between 
New   York   city   and   a  subway  com- 
pany;   United    States    Ilium.    Co.    v. 
HesSi    3    N.    Y.    Supp.    777     (1889); 
United  States  Ilium.  Co.  v.  Grant,  55 
Hun,  222  (1889);  East  River,  etc.  Co. 
V.    Grant,    57    N.    Y.    Super.    Ct.    553 
(1890) ;  Brush.,  etc.  Co.  v.  Consol.  etc. 
Co.,  60  Hun,  446    (1891),  affi'g  15  N. 
Y.    Soipp.   81,   and   passing  upon   the 
question    of    rentals    to    the    subway 
company;     Manhattan,     etc.     Co.     v. 
Grant,  31  N.  Y.  St.  Rep.  254   (1890), 
holding  that  a  company  paying  rent 
could-  not  prevent  the  subway  com- 
pany  from    selling   its   property.     A 
city    may    compel    a    telephone    com- 
pany to  put  its  wires  in  the  conduits 
of  a  conduit  company  instead  of  al- 
lowing the  telephone  company  to  con- 
struct   its     own     conduit.       City    of 
Rochester  v.  Bell,  etc.  Co.,   52  N.  Y. 
App.  Div.  6   (1900).     The  legislature 
may  authorize  a  city  to  order  over- 
head wires  into  underground  conduits 
constructed  by  the  city,  but  such  con- 
duits must  be  so  constructed  as  not 
to  destroy  the  current  of  such  wires 
by  reason  of  proximity  to  high  cur- 
rents,   and    the   city   must   keep   the 
conduits  in  repair.  Geneva  v.  Geneva 


Tel.  Co.,  30  N.  Y.  Misc.  Rep.  236 
(19O0).  Subway  commissioners  have 
no  power  to  grant  the  right  to  erect 
overhead  poles  unless  expressly  au- 
thorized so  to  do.  Trustees,  etc.  v. 
State  Board  of  Com'rs,  55  N.  J.  L. 
436   (1893). 

1  Northwestern  Tel.  Co.  v.  Minneap- 
olis, 81  Minn.  140  (1901).  A  city  can- 
not compel  a  telephone  company  to 
remove  its  poles'  and  wires  and  place 
them  underground  or  else  place  them 
in  a  parallel  alley,  where  neither  the 
public  health,  nor  safety,  nor  con- 
gested condition  of  the  street  requires 
it.  City  of  Plattsmouth  v.  Nebraska 
Tel.  Co.,  114  N.  W.  Rep.  588  (Neb. 
1908).  Where  a  city  refuses  to- desig- 
nate the  location  of  poles  for  a  tele- 
phone company,  as-  prescribed  by  stat- 
ute, and  requires  the  wires  to  be  laid 
in  underground  conduits,  mandamus 
lies  to  compel  it  to  designate  the  lo- 
cation of  the  poles,  and  a  general  stat- 
ute applicable  to  telephone  companies 
to  that  effect  applies  to  foreign  as 
well  as  domestic  telephone  companies. 
State  V.  Mayor,  etc.,  30  Mont.  338 
(1904).  A  court  will  grant  a  pre- 
liminary injunction  against  a  city 
compelling  a  telephone  company  to 
put  its  wires  in  a  subway  constructed 
by  a  private  company,  where  the  tele- 
phone company  alleges  that  such 
change  would  be  unreasonable  and 
unnecessary.    Hudson  River  Tel.  Co. 
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company  to  place  its  wires  underground  where  there  is  no  statute 
expressly  conferring  that  power  upon  the  village.  The  village  is 
entitled  merely  to  regulate  the  erection,  in  other  words,  the  location 
of  the  poles  and  the  streets  to  be  occupied.^  Where  a  statute  has 
granted  to  telephone  companies  the  right  to  use  the  streets  the  consent 
of  the  municipality  is  not  necessary.  The  municipality,  notwithstand- 
ing this,  may  impose  reasonable  regulations,  but  it  cannot  compel  one 
telephone  company  to  place  its  wires  underground  while  it  allows 
another  one  to  go  overhead.^  Where  a  city  has  no  power  to  directly 
order  wires  underground,  it  cannot  accomplish  that  result  by  ex- 
cessive taxation  of  overhead  wires.^  An  electric-light  company  hav- 
ing the  right  to  use  the  streets  may  lay  its  conduits  under  the  side- 
walk.* Even  though  a  corporation  by  its  charter  has  the  right  to 
open  streets  and  lay  underground  conduits,  yet  if  it  does  not  exercise 
that  right  before  the  legislature  passes  a  new  law  requiring  all  sub- 
ways in  that  particular  city  to  be  constructed  by  a  certain  corporation 
and  requiring  all  electric  wire  companies  to  use  such  subways,  the 
independent  right  of  such  company  to  construct  its  own  conduits 
is  taken  away,  the  change  being  legal  under  the  police  power  of  the 
state.^  Where  the  grant  of  the  right  to  build  underground  conduits 
for  electric-light  wires  is  subject  to  the  right  to  order  their  removal. 


V.  City  of  Johnstown,  37  N.  Y.  Misc. 
Rep.  41  (1902).  Under  the  Connecti- 
cut statutes  a  city,  when  a  street 
railway  applies  to  construct  its  line, 
may  compel  it  to  place  its  wires  un- 
derground. Appeal  of  New  York,  N. 
H.  &  H.  R.  R.,  70  Atl.  Rep.  26  (Conn. 
1908). 

1  Village  of  Carthage  v.  Central,  etc. 
Co.,  185  N.  Y.  448   (1906). 

2  Village  of  Carthage  v.  Central,  etc. 
Co.,  48  N.  Y.  Misc.  Rep.  423  (1905). 
The  above  decision  was  reversed  by 
the  appellate  division  in  110  App.  Div. 
625  (two  judges  dissenting)  on  the 
ground  that  there  was  no  discrimi- 
nation, inasmuch  as  the  ordinance  ap- 
plied only  to  wires  erected  after  a 
certain  date,  and  that  it  did  not  ap- 
pear that  the  other  company  had 
erected  any  wires  after  that  date. 
The  case  then  went  to  the  New  York 
court  of  appeals  (185  N.  Y.  448)  and 
that  court  reversed  the  appellate  di- 
vision and  aflSrmed  the  decision  of  the 
lower  court.  The  court  of  appeals  based 
its  decision  on  the  point  that  the  vil- 


lage had  no  inherent  power  to  pass  an 
ordinance  requiring  underground. 

3  "We  do  niot  say  that  a  city  has 
not,  by  virtue  of  its  police  powers, 
authority  directly  to  compel  the  re- 
moval of  wires  from  poles  to  conduits, 
but  it  may  be  questionable  whether  a 
city  can  seek  the  same  results  by  an 
excessive  and  unreasonable  charge 
upon  overhead  wires."  Atlantic,  etc. 
Co.  V.  Philadelphia,  190  U.  S.  160,  169 
(1903). 

4  Allegheny  County,  etc.  Co.  v. 
Booth,  216  Pa.  St.  564    (1907). 

5  People  V.  Ellison,  188  N.  Y.  523 
(1907).  An  electric-light  company 
cannot  compel  the  subway  company 
In  New  York  city  to  allow  the  former 
to  put  its  cables  in  the  subway  un- 
less it  has  consent  and  authority 
from  the  municipal  authorities  of 
New  York  city,  which  is  the  board  of 
aldermen.  The  consent  of  the  board 
of  electrical  control  Is  insufficient. 
West  Side,  etc.  Co.  v.  Consolidated 
Tel.  Co.,  110  N.  Y.  App.  Div.  171 
(1905). 
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an  order  of  removal  is  legal.^  A  telegrapli  company  owning  a  sub- 
way cannot  enjoin  another  subway  company  from  maintaining  its 
subway  close  to  the  former  on  account  of  inconvenience  and  expense 
in  mating  repairs.  The  remedy  is  at  law.^  An  abutting  property 
oviraer  cannot  enjoin  a  telephone  company  from  constructing  an  under- 
ground conduit  in  the  street.*  An  ordinary  private  corporation  may 
be  given  the  power  to  construct  subways,  even  though  there  is  no  pro- 
vision, in  the  grant  from  the  city,  regulating  the  use  or  requiring 
service  to  all.*  Where  the  statutes  compel  private  corporations  to 
place  their  wires  in  subways,  the  city  itself  cannot  erect  poles  and 
string  wires  for  police  and  fire  purposes.® 

§  943.  Cables. — In  the  United  States,  even  though  a  cable  com- 
pany has  authority  from  a  state  to  land  its  cable  on  the  shores  of 
that  state,  nevertheless  it  does  so  subject  to  any  future  action  of 
congress  under  its  power  to  regulate  interstate  and  international 
commerce.®  A  domestic  cable  company  may  land  a  cable  on  the 
shores  of  the  United  States  without  express  permission  from  con- 
gress or  the  United  States  government.'' 


1  Boston,  etc.  Co.  «.  Boston,  etc. 
Co.,  184  Mass.  566  (1904). 

2  The  court  said,  however,  that  "the 
city  could  not  grant  to  another  the 
right  to  use  the  same  space  occupied 
by  the  plaintiff's  line."  Western 
tJnion,  etc.  v.  Syracuse,  etc.  Co.,  178 
N,  Y.  325  (1904). 

3  Coburn  v.  Ne-w  Tel.  Co.,  156  Ind. 
90  (1901).  An  intermediate  appellate 
court  in  New  York  has  also  decided 
that  a  city  street  differs  from  a  coun- 
try highway  in  that  a  telephone  line, 
constructed  in  a  conduit  in  a  city 
street,  is  not  an  additional  burden 
upon  the  street  itself,  and  hence,  even 
though  the  abutting  property  owner 
owns  the  fee  to  the  center  of  the 
street,  he  is  not  entitled  to  any  addi- 
tional compensation  by  reason  of  the 
construction  of  the  telephone  line. 
Castle  V.  Bell,  etc.  Co.,  49  N.  Y.  App. 
Div.  437   (1900). 

4  State  V.  St.  Louis,  145  Mo.  651 
(1898),  overruling  contrary  decisions. 
A  telephone  company  may  obtain  an 
Injunction  against  a  city  repealing  an 
ordinance  whereby  the  telephone  com- 
pany is  given  the  right  to  lay  under- 
ground coixduits  for  its  own  use  and 


the  use  of  the  city,  with  an  annual 
charge  per  lineal  foot  to  be  paid  to 
the  city,  the  telephone  company  also 
agreeing  to  take  down  its  poles  where 
the  subways  were  constructed.  Ches- 
apeake, etc.  Co.  V.  Mayor,  etc.,  89  Md. 
689  (1899).  A  telephone  company 
having  by  statute  and  by  contract 
with  the  city  the  right  to  lay  con- 
duits in  the  street  may  enjoin  the 
city  from  interfering  with  the  work, 
the  company  offering  to  construct  the 
conduits  under  the  supervision  of  the 
city.  Chesapeake,  etc.  Co.  v.  Mayor, 
etc.  of  Baltimore,  90  Md.  638  (1900). 
The  lessee  from  the  city  of  New  York 
of  the  underground  electric  railways 
of  New  York  may  use  the  same  to 
transmit  and  sell  to  other  electric  rail- 
ways surplus  electric  current  manu- 
factured by  such  lessee.  City  of  New 
York  V.  Interborough,  etc.  Co.,  125  N. 
Y.  App.  Div.  437  (1908). 

6  Prentiss  v.  Cleveland  Tel.  Co.,  32 
W.  L.  Bull.  13  (Ohio,  1894). 

6  De  Castrp  v.  Compagnie,  etc.,  85 
Hun,  231  (1895);  afC'd,  155  N.  Y.  688. 

T  U.  S.  V.  La  Compagnie,  etc.  Tele- 
graphiques,  77  Fed.  Rep.  495  (1896). 
One    attorney-general    rendered    an 
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The  bottom  of  the  sea  may  be  used  for  lawful  purposes,  includ- 
ing the  laying  of  a  cable.  A  navigator,  however,  is  not  bound  to 
know  that  the  cable  is  there,  nor  to  inquire  before  casting  anchor. 
But  if  he  does  know  it — and  that  may  be  a  question  for  the  jury — 
he  must  use  due  care.^  A  cable  stretched  across  a  stream  for  use  in 
propelling  a  ferry-boat  is  not  illegal  as  an  obstruction  to  commerce, 
provided  it  does  not  actually  interfere  with  the  use  of  the  stream 
for  navigation  purposes.^ 

Under  the  treaty  of  1884,  entered  into  by  nearly  thirty  of  the 
nations  of  the  earth  for  the  protection  of  submarine  cables,  it  was 
made  a  criminal  offense  to  break  or  injure  such  cables,  except  when 
done  to  save  life  or  vessels.^  The  provisions  of  this  treaty  have  been 
carried  into  effect  in  the  United  States  by  an  act  of  congress,  fixing 
the  punishment  for  a  violation  of  the  treaty  or  of  the  provisions 
of  the  act  itself.*  Where  the  anchor  of  a  vessel  becomes  entangled 
in  a  submarine  cable  and,  instead  of  cutting  away  the  anchor,  the 
officers  of  the  vessel  cut  the  cable,  a  libel  in  rem  lies  against  the 
vessel  for  damages  for  a  maritime  tort  for  the  cutting  of  such  cable.^ 
Where  a  cable  company  is  authorized  to  lay  its  cable  on  the  bottom 
of  a  river,  it  is  bound  to  so  lay  it  that  it  will  not  catch  the  bottoms 
of  vessels  navigating  the  water  in  the  ordinary  way,  and  the  vessel 
is  bound  to  be  so  navigated  as  to  avoid  disturbing  the  cable.  If 
the  cable  is  not  on  the  bottom,  and  catches  the  screw  of  the  boat,  the 
cable  company  is  liable  for  damages  done.®  Where  an  anchor  became 
entangled  in  a  telegraph  cable,  and  the  cable  was  cut  to  extricate 
it  by  those  on  board  ship,  the  court  held  that  the  ship  was  liable 
for  the  damage,  in  the  absence  of  present  and  imminent  danger,  and 
when  with  reasonable  patience  and  skill  the  anchor  might  have  been 

opinion  tliat  the  Post  Road  Act  of  ter,  31  Fed.  Rep.  827  (1887),  the  court 
congress   of   1866    "was    intended    to  saying:      "A  cable  lying  on  the  hot- 
apply  simply  to  interior  lines  of  tele-  torn  of  the  river  is  not  an  obstruction 
graph  designed  for  communication  be-  to    navigation,     while,     if    stretched 
tween  points  within  the  United  States  across,  at  or  near  the  surface  of  the 
and  not  to  exterior  oceanic  lines'  de-  water,  it  would  be." 
signed    for    telegraphic    intercourse  3  See  24  U.  S.  Stat  at  L.  989. 
with    foreign    lan.ds."      American-At-  4  See  ch.   17,  Acts  of  Congress  of 
lantic-Cable     Tel.     Co.     Matter,     14  1888,  vol.  25,  IT.  S.  Stat,  at  L.  41. 
Opinions     of     Attorney-General,     62  5  The  William  H.  Bailey,  100  Fed. 
(1872),  but  it  is  believed  that  this  is  Rep.  115  (1900);  s.  c,  103  Fed.  Rep. 
not  sound  law.  799    (1900);    afE'd  in  111   Fed.  Rep. 

1  Sub-Marine  Tel.  Co.  v.  Dickson,  15  1006. 

C.  B.  N.  S.  759  (1864).  6  Stephens-,    etc.     Co.    v.    Western 

2Albina  Ferry  Co.  v.  The  Imperial,  Union  Tel.   Co.,   8   Ben.   502    (1876); 

38  Fed.  Rep.  614  (1889) ;  Ladd  v.  Fos-  s.  c,  22  Fed.  Cas.  1301. 
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extricated  without  cutting  the  cable.^  But  where  the  master  and 
crew  of  a  vessel,  while  endeavoring  to  disentangle  the  anchor  from  a 
submarine  cable,  cause  the  cable  to  break,  the  vessel  is  not  liable  for 
the  damages,  no  negligence  or  intentional  breaking  being  shown." 
A  steam  tug-boat  may  recover  damages  for  an  injury  due  to  a  cable 
running  under  the  Hudson  river  at  Albany,  it  being  shown  that  the 
boat  drew  less  water  than  other  boats  that  had  passed,  and  also  that 
nine  other  cables  were  there  and  were  not  touched.  It  is  no  defense 
that  the  captain  knew  the  boats  sometimes  touched  the  cables.^  Where 
the  bottom  of  a  river,  as  between  ISTew  York  City  and  Jersey  City, 
is  what  is  called  "navigable  mud,"  which  steamers  easily  and  neces- 
sarily plow  through,  cables  in  such  mud  are  there  at  the  risk  of  the 
owner,  and,  if  a  steamer's  screw  catches  in  such  cables,  the  owner  of 
the  cable  can  collect  nothing,  but,  on  the  contrary,  is  liable  for  in- 
juries to  the  steamer.*  A  notice  given  by  a  cable  company  that  it  will 
compensate  vessel  owners  for  loss  of  anchor,  etc.,  which  shall  have 
hooked  in  their  cable,  refers  to  the  value  of  the  anchor  and  chain, 
and  not  to  damages  resulting  from  the  loss  of  them,  but  may  possibly 
include  consequential  damages  for  which  the  vessel  owner  may  be 
liable.^ 

Where  a  corporation  cannot  be  formed  under  the  general  laws 
for  telegraph  purposes,  but  nevertheless,  a  charter  is  taken  out,  the 
charter  is  void.  The  corporation  so  formed  cannot  recover  damages 
from  a  vessel  that  catches  on  its  anchor  a  cable  laid  at  the  bottom 
of  a  navigable  stream  by  such  corporation,  even  though  a  sign  "Cable 
— Don't  Anchor"  is  posted  on  the  banks,  and  even  though  a  sailor 
outs  in  two  the  cable  without  any  effort  to  disentangle  it  from  the 
anchor.^  There  are  but  few  decisions  on  the  liability  of  a  cable  com- 
pany for  errors  in  the  transmission  of  messages.'^ 

1  The  Clara  Killam,  L.  R.  3  Adm.  &  stroction  of  one  of  Its  own  tidal  and 
Ecc.  161   (1870).  navigable    streams.      Congress,    how- 

2  The  Anita  Berwind,  107  Fed.  Rep.  ever,  may  Interpose  by  either  general 
721   (1901).  or  special  laws.     It  may  regulate  all 

3  Blanchard  v.  Western  Union  Tel.  obstructions  in  or  over  navigable  wa- 
Co.,  60  N.  Y.  510   (1875).  ters,    and    cause   their   removal,   and 

i  Western  irnion  Tel.  Co.  v.  Inman,  punish    those    who    shall    thereafter 

etc.  Co.,  43  Fed.  Rep.  85  (1890) ;  affl'd,  erect  them.    Any  state  law  in  opposi- 

59  Fed.  Rep.  365  (1894).  tion    to   such    action   by  congress  is 

B  Agincourt,  etc.  Co.  v.  Eastern,  etc.  inoperative    and    void.      Within    the 

Tel.  Co.,  [1907]  2  K.  B.  305.  sphere   of   their  authority,   both   the 

6  Doboy,  etc.    Tel.   Co.   v.   De  Ma-  legislative  and  judicial  power  of  the 

gathias,  25  Fed.  Rep.  697  (1885),  the  nation  is  paramount." 

court  saying,   however:      "It  is  com-  7  In   Hart  v.   Direct  United  States 

petent  for  the  municipal  power  of  a  Cable  Co.,  86  N.  Y.  633   (1881),  the 

state,  in  good  faith,  and  for  a  consti-  substance  of  the  decision  was  that  the 

tutional  purpose,  to  authorize  the  ob-  telegram  delivered   to  the  addressee 
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By  statute  in  California  any  person  whose  vessel  drags  its  anchor 
and  through  want  of  proper  care  injures  a  cable  is  liable  for  damages 
provided  the  company  has  placed  on  the  bank  of  the  waters  a  notice 
stating  where  the  cable  lies,  and  also  published  a  notice  in  a  news- 
paper for  one  month.^ 


being  an  unintelligible  jargon,  the 
addressee,  who  was  the  agent  of  the 
plaintiff  who  sent  the  message,  in 
taking  it  as  an  order  to  sell,  took  the 
risk  of  the  interpretation.  A  cable 
company  is  not  liable  for  damages 


due  to  error  in  the  transmission  of  a 
message  which  is  in  cipher.    Fergu- 
son V.  Anglo-Amer.  Tel.  Co.,  178  Pa. 
St  377   (1898). 
1  i§  537,  539  Cal.  Civil  Code. 
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People  V.   Metropolitan   Elev.  Ry.,  26 

Hun,   82—1942,   2224,   3280. 
People  V.   Metropolitan  &  T.  Co.,   31 

Hun,  596—3562. 
People  V.  Milk  Exchange,  133  N.  Y. 

565,  30  N.  E.  850—1797. 
People  V.   Milk   Exchange,   145   N.  Y. 

267,  39  N.  E.  1062,  27  L.  R.  A.  437,' 
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People  V.  Miller,  114  N.  Y.  636,  21  N. 
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People  V.   Miller,   39   Hun,   557,   563— 

1102,   1425,  1439. 
People  V.  Miller,  180  N.  Y.  16  (1904), 

72  N.  E.  525—62,  69,  70,  732,  2717, 

2720. 
People  V.  Mitchell,  45  Barb.  208 — 332. 
People  V.  Mitchell,  35  N.  Y.  551—332. 
People     V.     Montecito   Water    Co.,    97 

Cal.  276,  32  Pac.  236,  33  Am.  St.  172 
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People  V.  Montreal,  etc.  Co.,  Ltd.,  40 
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People  V.  Moore,  1  Idaho,  504 — 1554. 
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111.  618,  22  N.  B.  288—126,  463,  1726, 

1821. 
People  V.   National   Sav.   Bank,  11  N. 

B.   170    (111.)— 126,   463,   1796,   1821, 

1822. 
People  V.  National  Trust  Co.,  82  N.  Y. 
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People  V.  New  York  Ben.  See,  3  Hun, 
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People  V.   New  York  Cotton  Bxch.,   8 

Hun,  216—1362,  1364. 
People  V.  New  York,  etc.  Asylum,  122 
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Supp.   892—738,  764,   1399. 
People  V.  New  York,  etc.  Co.,  Ill  N. 
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People   V.   Parker   Vein   Coal   Co.,   10 
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People  V.   Produce,   etc.  Co.,   53  N.  Y. 
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People  V.  Remington,  59  Hun,  3&7,  12 

N.  Y.  Supp.  829—3169,     . 
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People  V.  St.  Louis,  etc.  Ry.,  44  Hun, 
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People  V.    St.   Nicholas   Bank,   151  N. 
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Cal.  199,   13  Pac.   498—1492. 
People  V.  Santa  Anna,  67  111.  57 — 341. 
People  V.   Sawyer,   52  N.  Y.  296 — 346. 
People  V.  Schoonmaker,  63  Barb.  44 — 

92. 
People  y.   Security,  etc.  Co.   23  Hun, 

597—3094. 
■People  v;   Selfrldge,   62  Cal.  331 — 664. 
People  y.  Selkirk,  180  N.  Y.  401  (1905), 

■  73  N.  E.  248—3502. 

People  V.  Sheldon,  139  N.  Y.  231,  34 
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People  V.  Sierra,  etc.  Ca^  39  Cal.  511. 

514—84. 
People  V.  Simonsion,  126  N.  Y.  299,  27 

N.  E.   380—2143. 
People  V.  Simonson,  61  Hun,  338,  16 

N.  Y.  Supp.  118—1691. 
People  V.  Smith,  21  N.  Y.  595—3346. 
People   V.   Smith,    45   N.   Y.    772-^40, 

345. 
People  V.  Soldiers'  Home,  etc.,  95  111. 

561—1568. 
People  V.  Spencer,  55  N.  Y.  1 — 332. 
People  V.  Squire,  145  U.  S.-  175,  12  Sup. 

Ct.  880,  36  L.  Ed.  666—3474,  3659.. 
People  V.  Squire,  107  N.  Y.  593',  14  N 

E.  820,  1  Am.  St.  893— 36«0. 
People  V.  Stanford,  77  Cal.  360,  18  Pac. 

85,  19  Pac.  693,  2  L.  R.  A.  92—1787, 

1791. 
People  V.  State  Treasurer,  23  Mich.  499 

—330,   338. 
People  V.  State  Treasurer,  24  Mich.  468 

—2419,  2430,  2507. 
People  V.  Sterling  Mfg.  Co.,  82  111.  457 

—21,  130,  200. 
People  V.  Stockton,  etc.  R.  R.,  45  Cal. 

306,  13   Am.   Rep:   178—259,   458. 
People  V.  Stockton,  etc.  Soc,  133  Cal. 

611,  65  Pac.  1078,  85  Am.  St.  225— 

2139. 
People  V.  Sturtevant,  9  N.  Y.  263,  59 

Am.  Dec.  536—2488,  2530,  3395. 
People  V.  Suburban  R.  R.,  178  111.  594, 
,     53    N.    E'. -349',    49    L.    R.    A.    650— 

3407. 
People  V.  Suffern,  68  N.  Y.  321—341. 
People  V.  Summerfleld,  48  N.  Y.  Misc. 

Rep.  242  (1905),  96  N.  Y.  Supp.  502 

—1044. 
People  V.  Sutter  St.  Ry.,  117  Cal.  604, 

49  Pac.  736—1796,  3413. 
People  V.  Tax  Commissioners,  2  Black, 

620,  17  L.  Ed.  451—56. 
People  V.  Tax  Commissioners,  etc.,  23 

N.  Y.  192,  220—56. 
People  V.  Third  Ave.  R.  R.,  112  N.  Y. 

396,  400, -401,  19  N.  E.  831,  3  L.  R.  A. 
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People  V.  Thompson,  32  Hun,  93—3562. 
People  V.  Throop,  12  Wend.  181,  183-^ 

23,  1389,  1401,  1404,  1409.  . 
People  V.  Tibbits,  4     Cow.     358—1655, 

1663,  1685. 
People  V.  Troy,  etc.  Co.,  82  Hun,  303, 
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Rep.  675,  72  N.  Y.  Supp.  360—3697. 
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People  V.  Twaddell,  18  Hun,  427,  432 

—776,  1626,  1652,  1763,  2242. 
People  V.  Ulster,  etc.  R.  R.,  128  N.  Y. 

240,     28     N.     E.     635—1792,     1796, 
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People  V.  Union  Pac.  etc.  Ry.,  20  Oolo. 

186,  37  Pac.  610—3317. 
teopie  V.  TJ.  S.  Mercantile  Rep.  Co.,  20 

Abb.   N.   Gas.   192—1404,   1417. 
People  V.  Universal,  etc.  Co.,  30  Hun, 
.    142—3118. 

People  V.  Universal,  etc.  Ins.  Co.,  42 
.    Hun,  616—3167. 
People  V.  Utica  Ins.  Co.,  15  Johns.  357, 

358,  8  Am.  Dec.  243—17,  90,  1789. 
People  V.  Van  Valkenburgh,  6'3  Barb. 

105—346. 
People  V.  Volcano,   etc.   Co.,   100  Cal. 

87,  34  Pac.  322—1793,  3503. 
People  V.  Wagner,  1  T.  &  C.  221 — 346. 
People  V.   Walker,   2   Abb.   Pr.   421 — 

2258. 
People  V.  Walker,  9  Mich.  328 — 1394, 

1395,  1402. 
People  V.  Walker,  85  N.  Y.  App.  Div. 
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,    178   N.  Y.  563,   70  N.  E.   1105—421, 

1045. 
People  V.  Wall  Street  Bank,  39  Hun, 
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People  V.  Washington,    etc.    Bank,    6 

Cow.  212—1786. 
People  V.    Watertown,    1    Hill,   616 — 

1371. 

People  V.  Weaver,  100  U.  S.  539,  543, 

25  L.  Ed.  705,  rev'g  67  N.  Y.  516— 

15a0,  1551,  1557. 

People  V.  Webster,  10  Wend.  554 — 1752. 

People  V.  Weigley,  155  111.  491,  40  N. 
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People  V.  Wemple,  117  N.  Y.  136,  22  N. 
E.  1046,  6  L.  R.  A.  303—1372,  1740, 
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People  V.  Wemple,  131  N.  Y.  64,  29  N. 

B.  1002,  27  Am.  St.  542—1574. 
People  V.  Wemple,  133  N.  Y.  323,  31  N. 

E.  238—1574. 
People  V.  Wemple,  150  N.  Y.  46,  50,  44 

N.  E.  787—40. 
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aff'd  189  N.  Y.  560,  82  N.  E.  1131— 
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People  V.  White,  11  Barb.  26 — 1829. 
People  V.  WlUiamsburgh,  etc.  Co.,  47 

N.  Y.  586—1804. 
People  V  WInans,  9  N.  Y.  Supp.  249— 

1616,  2250. 
People  V.  Wren,  5  111.  263-1777. 
People,   etc.  v.  American,  etc.  Co.,  70 
N.  Y.  App.  Div.  579,  75  N.  Y.  Supp. 
563—2916,  2926,   3163. 
People,  etc.  v.  American,  etc.  Co.,  172 
N.    Y.    371,     65     N.     E.     200—2916, 
■  2926. 
People,  etc.  v.  Farmers',  etc.  Co.,   25 

Oolo.  202,  54  Pac.  626—3551. 
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Div.  550,  56  N.  Y.   Supp.  306-1389, 
1400. 
People,  etc.  v.  Knight,  67  N.  Y.  App. 
Div.  333,  73  N.  Y.  Supp.  745—1562. 
People,  etc.  v.  Moi^an,  178  N.  Y.  433 
(1904),   67  L.  R.   A.   960,  70  N.   E. 
967—41. 
People,  etc.  v.  Most,  36  N.  Y.  Misc. 
139,  73  N.  Y.   Supp.  220—980,  2708. 
People,  etc.  v.  New  York  C.  &  H.  R. 
R.  R.,  156  N.  Y.  570,  51  N.  E.  312— 
3585. 
People,  etc.  v.  New  York,  etc.  Co.,  38 
N.  Y.  App.  Div.  413,  56  N.  Y.  Supp. 
364—3512. 
People,  etc.  v.  Roberts,  156  N.  Y.  585— 

1487. 
People,  etc.  v.  Roberts,  41  N.  Y-  App. 
Div.  21,  58  App.  Div.  254—797,  1494, 
1827. 
People,  etc.  v.  St.  Louis,  etc.  R.  Ri,  176 

111.  512,  52  N.  E.  292—3341. 
People,  Ex  rel.  Cooper  Union  v.  Gass, 

190  N.  Y.  323    (1907)— 1324. 
People,   ex  rel.   Ferguson  v.   Reardon, 
124   N.   Y.   App.   Div.   818    (1908)  — 
1419. 
People,  etc.  Farrington  v.  Mensching, 
187  N.  Y.  8   (1907),  10  L.  R.  A.   (N. 
S.)    625,  116  Am.  St.  586,  79  N.  B. 
884—1563. 
People's  Bank  v.  Exchange  Bank,  116 
(Ja.  820    (1902),  94  Am.  St.  144,  43 
S.  E.  269—1431,  1440. 
People's  Bank  v.  Grldley,  91  111.  457 — 

1080,  1130,  1281. 
People's  Bank  v.  Kurtz,  99  Pa.  St.  344, 
349,   44  Am.   Rep.   112—58,   63,   803, 
804,  811,  813,  815. 
People's  Bank  v.   St.   Anthony's,   etc. 
Church,  109  N.  Y.  512,  17  N.  E.  408 
—2256,  2286. 
People's  Brewing  Co.  v.  Boebinger,  40 

La.  Ann.  277,  4  South.  82—264; 
People's,  etc.  Assoc,  v.  Berlin,  201  Pa. 
St.  1,  50  Atl.  308,  88  Am.  St.  764— 
2166,  2641. 
People's,  etc.  Assoc,  v.  Furey,  47  N.  J. 

Eq.  410,  20  Atl.  S90— 373, 
People's,  etc.  Bank,  v.  Marye,  107  Fed. 

570—1560.  ■    ' 

People's,  etc.  Bank  v.  Marye,  191  U.  S. 
272    (1903),  24  S.  Ct.  68,  48  L.  Ed. 
180—1558,  1560. 
People's,   etc.  Bank  v.  Rauer,   2   Cal. 
App.   446    (1906),  84   Pac.  329—372, 
672. 
People's,    etc.    Bank   v.    Rickard,    139 
Cal.    285    (1903),   73   Pac.    858—702, 
724,  1092,  1717. 
People's,   etc.   Bank  v.  Sadler,   1   Cal. 
App.  189   (1905),  81  Pac.  1029—702, 
1423. 


4010 


TABLE  OP  CASES. 


[The  numbers  after  the  dish  refer  to  the  pages  of  the  text.] 


People's,  etc  Bank  v.  StadtmuUer,  150 

Cal.  106  (1906),  8&  Pac.  280—705. 
People's,  etc.  Bank  v.  San  Francisco 

Super.  Ct,  104  Cal.  649,  38  Pac.  452, 

29   L.  R.  A.  844,  43  Am.   St.  147— 

1653. 
People's,  etc.  Co.  y.  Capital,  etc.  Co., 

116  Ky.  76   (1903)— 3482. 
People's,  etc.  Co.  v.  Chicago,  194  U.  S. 

1    (1904),   24  S.   Ct.   520,   48  L.  Ed. 

851—3292,  3334,  3481. 
People's,  etc.  Co.  v.  City  of  Chicago, 

114  Fed.  384—3334,  3481. 
People's,  etc.  Co.  v.  Rohleder,  61  S.  E. 

794  (Va.  1908)— 1980. 
People's,  etc.  Co.  v.  '76  Land,  etc.  Co., 

44  Pac.  176   (Cal.)— 1817. 
People's,  etc.  Ry.  v.  Union,  etc.  Co.,  3 

Pa.  Dist.  717—3446. 
People's  Ferry  Co.  v.  Balch,  74  Mass. 

303,  312—293,  318,  465. 
People's  Inv.  Co.  v.  Crawford,  45  S.  W. 

738   (Tex.)— 2493. 
People's  Live-stock  Ins.  Co.,  In  re,  56 

Minn.  180,  57  N.  W.  468—701. 
People's  Mut.  Ins.  Co.  v.  Westoott,  80 

Mass.  440—363,  1620. 
People's  Nat.  Bank  v.  ClevelanKi,  117 

Ga.   908    (1903),   44    S.   E.    20—974, 

1061. 
People'si  Nat.  Bank  v.  Virginia,  etc.  Co., 

104  Va.  34  (1905),  51  S.  E.  155—3123. 
People's   Nat.    Bank  v.  Wheedon,   115 

Ga.  782   (1902),  42  S.  E.  91—1209. 
People's  Pass.  R.  R.  v.  Memphis,  16  S. 

"W.   973    (tenn.)— 3391. 
People's  Pass.  By.  v.  Baldwin,  37  Leg. 

Int.  424—3440. 
People's  R.  R.,  In  re,  112  N.  Y.  578, 

20  N.  B.  367—3412. 
People's  R.  R.  v.   Memphis  R.  R.,  10 

"Wall.  38,  19  L.  Ed.  844—3391. 
People's  Ry.   v.   Grand   Ave.   Ry.,   149 

Mo.  245,  50  S.  W.  829—3447. 
People's  Sav.  Bank  v.  Collins,  27  Conn. 

142—1809. 
People's   Sav.   Bank  v.   Colorado,    etc. 

Co.,  8  Ool'o.  App.  354,  46  Pac.  620— 

1921. 
People's  Tel.  &  Tel.  Co.  v.  Berks  & 

Dauphin  T.,  etc.  Co.,  23  C.  C.  Rep. 

401—3500. 
People's  Tel.  &  Tel.   Co.  v.   Berks  & 

Dauphin  T.  etc.  Co.,  199  Pa.  St  411, 

49  Atl.  284—3500,  3593. 
Peoria,  etc.  v.  Hlckey,  110  Iowa,  276, 

81  N.  W.  473,  80  Am.  St.  296—3113, 

3149. 
Peoria,  etc.  Co.  v.  Peoria,  200  U.  S.  48 

(1906),  26  S.  a.  214,  50  L.  Ed.  365 

—1347,  3334. 
Peoria  Star  Co.  v.  Cutrlght,  115  111. 

App.  Rep.  492   (1904)— 2562. 


Peoria,  etc.  R.  R.  v.  Elting,  17  111.  429 

—380,  1312. 
Peoria,  etc.  R.  R.  v.  Peoria,  etc.  R.  B., 

66  111.  174—3358. 
Peoria,  etc.  R.  R.  v.  Preston,  35  Iowa, 

115—462,  1312. 
Peoria,   etc.  R.  R.  v.  Thompson,  103 

111.  187—199,  2619,  2661,  2871. 
Peoria,  etc.  Ry.  v.  Central  T.  Co.,  83 

Fed.  910—3109. 
Peoria,  etc.  Ry.  v.  Coal,  etc.  Co.,  68 

lU.  489—3242. 
Peoria,  etc.  Ry.  v.  Coster,  97  Fed.  519 

—3208. 
Pepper  v.  Addicks,  153  Fed.  383  (1907) 

—885,  1862,  1897,  1953. 
Pepper  v.   Chambers,     7     Exch.     226 

(1852)— 1408. 
Pepper  v.  Rogers,  128  Fed.  987  (1904), 

137  Fed.  173—3085. 
Peppercorne  v.  Clench,  26  L.  T.  Rep. 

656    (1872)— 1148. 
Peppin   v.    Cooper,    2    B.    &   Aid.   431 

(1819)— 2242. 
Percy  v.  Millaudon,  3  La.  568,  585,  587 

—772,  776,  2183,  2236,  2273. 
Percy  v.  Millaudon,  8  Mart.   (La.)   68 

—2183. 
Perdicaris  v.  Charleston  Gaslight  Co., 

Chase's  Dec.  435,  19  Fed.  Cas.  217— 

817,  1072. 
Pere  Marquette  R.  R,  v.  Bradford,  149 

Fed.  492   (1906)— 2901. 
Pefe  Marquette  R.  R.  v.  Graham,  136 

Mich.   444    (1904),   99   N.   W.   408— 

2139,  2974. 
Berin   v.   Carey,    24   How.   465,   16  L. 

Ed. .  701—2135. 
Perin  v.  Megibben,  53  Fed.  86,  3  C.  C. 

A.  443-7-957,  966,  2228. 
Perin  v.  Parker,  126  111.  201,  18  N.  B. 

747,  2  L.  R.  A.  336,  9  Am.  St.  571— 

1172. 
Perine  v.  Grand  Lodge  A.  O.  U.  W.,  48 

Minn.  82,  50  N.  W.  1022—1380,  1816, 

2523. 
Perkins  v.   Applegate,   85    S.   W.   723 

(Ky.  1905)— 1255. 
Perkins  v.  Bradley,  24  Vt.  66—2303. 
Perkins  v.   Church,  31  Barb.  84—504, 

568. 
Perkins  v.  Deptford,  etc.  Co.,  13  Sim. 

277   (1843)— 2713. 
Perkins  v.  Huntington,  19  N.  Y.  Supp. 

71— 666,.  3000. 
Perkins  v.  Locke,  27  S.  W.  783  (Tex.) 

—2644. 
Perkins  v.  Lyons,  111  Iowa,  192,  82  N. 

W.  486—1088,  1089,  1294. 
Perkins  v.  Maysville,  etc.  Assoc.,  10  S. 

W.  659  (Ky.)— 96. 
Perkins  v.  Missouri,  etc.  R.  R.,  55  Mo, 

201—102. 


TABLE  OF  CASES. 


4011 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Perkins  v.  Northern,  etc.  Ry.  165  Fed. 

445    (1907)— 2421,  2475,  2549,  3331. 
Perkins  v.  Portland,  etc.  R.  R.,  47  Me. 

573,  74  Am.  Dec.  507—3366. 
Perkins  v.  Port  Washington,  37  Wis. 

177—349. 
Perkins  v.  Rouss,  78     Miss.     343,  29 

South.   92—662. 
Perkins  v.   Sandersi,  56  Miss.   733 — 9, 

464,  562. 
Perkins  t.  Savage,  15  Wend.  412 — 266, 

285. 
Perkins  v.   Siegfried's  Adm'r,   97  Va. 

444.  34  S.  B.  64—1381. 
Perkins  v.  Trinity,   etc.   Co.,  69   N.   J. 

Eq.  723  (1905),  61  Atl.  167—14,  1479, 

2058,  2686. 
Perkins  v.   Union,  etc.  Co.,   94  Mass. 

273—295,  449. 
Perkins  v.  Washington  Ins.  Co.,  4  Cow. 

645—2244,  2270,  2326,  2329,  3496. 
Perkins   v.   Watson,    2   Baxt.    (Tenn.) 

173—2100. 
Perklomen  R.  R.  v.  Bromer,  217  Penn. 

263,  66  Atl.  359—399,  2.282. 
Perklomen,  etc.  Co.  v.  Dyer,  187  Pa. 

St.  470,  41  Atl.  326—253. 
Perrin  v.  Granger,  30  Vt.  595  —  378, 

385. 
Perrine  v.  Chesapeake,  etc.  Co.,  9  How. 

172,  13  L.  Bd.  92—8,  1990. 
Perrine  v.  Fireman's  Ins.  Co.,  22  Ala. 

575—1436. 
Perrine  v.  Ransom,  etc.  Co.,  60  N.  T. 

App.  Div.  ^2,  69  N.  Y.  Supp.  698— 

2519. 
Perris,  etc.  Dist.  v.     Thompson,     116 

Fed.  832,  54  C.  C.  A.  336—2525. 
Perry  v.   Barnett,   L.  R.   15   Q.   B.  D. 

388    (1885)— 1157. 
Perry  v.  Godbe,  82  Fed.  141—3080. 
Perry  v.  Hale,    143   Mass.   540,   10   N. 

E.  174—432,  642,  1020. 
Perry  v.  Johnston,   95   Fed.   322^622. 
Perry  v.  Keene,  56  N.  H.  514—331. 
Perry  v.   Little  Rock,   etc.  R.  R.,   44 

Ark.  383—2210. 
Perry  v.  Maxwell,  2  Dev.  Eq.   (N.  C.) 

488—821. 
Perry   v.    Noonan    Furniture    Co.,    95 

Pac.  1128   (Cal.  1908)— 2317. 
Perry  v.  Pearson,  135  111.  218,  25  N.  B. 

636—897,     900,     1009,     1038,     2122, 

2391. 
Perry  v.  Round  Lake,  etc.  Assoc.,  22 

Hun,  293—4. 
Perry  v.  Simpson,  etc.  Co.,  37  Conn. 

520—2297. 
Perry  V.  Turner,  55  Mo.  418 — 515,  543, 

570,  574,  578,  625. 
Perry  v.  Tuskaloosa,  etc.  Co.,  93  Ala. 

364,   9    South.   217—146,   1687,   1858, 

2257. 


Perry  v.  Van  Norden,  etc.  Co.,  192  N. 

Y.  189   (1908)— 2111. 
Perry  v.  Western,  etc.  R.  R.,  129  N.  C. 

333,  40  S.  E.  191—3287. 
Ferryman    v.    Wolffe,    93    Ala.    290,   9 

South.  148—984. 
Perry's  Case,  34  L.  T.  Rep.  716  (1876) 

—2185. 
Persch  v.  Qulggle,    57    Pa.  St.  247— 

1015. 
Persch    v.    Simmons,    3   N.    Y.    Supp. 

783—510. 
Person   v.    Giver,     29     How.   Pr.   432, 

rev'g  28  How.  Pr.  139—1585. 
Person  v.  Leary,  126  N.  C.  504,  36  S. 

E.  35—3064,  3078. 
Person  v.  Warren  R.  R.,   32  N.  J.  L. 

441—1575. 
Persons  v.  Gardner,  42  N.  Y.  App.  Div. 

490,   56   N.   Y.   Supp.   822,   59   N.   Y. 

Supp.  463—560,  1306. 
Persons   v.    Gardner,    113   N.   Y.    App. 

Div.   597    (1906),      98     N.   Y.   Supp. 

807,  aie'd  188  N.  Y.  571,  80  N.  B.  1118 

—726. 
Person,   etc.  Co.  v.  Lipps,  219  Pa.  99, 

67  Atl.  1081—253. 
Persse  v.  Atlantic,  etc.   Tunnel  Co.   5 

Colo.  App.  117,  37  Pac.  951—2587. 
Persse,   etc.  Works  v.  Willett,   1  Rob. 

(N.  Y.)  131—1818. 
Perth,  etc.  Ltd.,  Re   (1906),  2  Ch.  216 

—2579. 
Peru,  etc.  Co.  v.  Harker,  75  C.  C.  A. 

475,  144  Fed.  673—2058. 
Peru  Iron  Co.,  Ex  parte,  7  Cow.  540 — 

2136. 
Peruvian  Guano  Co.,  In  re   (1894),  3 

Ch.  690—1497. 
Peruvian  Ry.,  In  re,  L.  R.  2  Ch.  617 

(1867)— 2377,    2572. 
Peruvian  Rys.  Co.,  In  re,  L.  R.  4  Ch. 

App.  322   (1869)— 265. 
Peter  v.  Farrel,   etc.  Co.,   53  Ohio  St. 

534,  42  N.  B.  690—572. 
Peter  v.  Union,  etc.  Co.,  56  Ohio  St. 

181,.  46  N.  E.  894—159,  727. 
Peterborough  R.  R.  v.  Nashua,  etc.  R. 

R.,  59  N.  H.  385—1191. 
Peters  v.  Port  Madison  Const.  Co.,  72 

Iowa,  405,  34  N.  W.   190-2022. 
Peters  v.  Foster,   56  Hun,   607,   10  N. 

Y.  Supp.  389—550,  565. 
Peters  v.  Grim,  149  Pa.  St.  163,  24  Atl. 

192,  34  Am.  St.  599—994. 
Peters  v.   Heyward,     Cro.     Jac.     682 

(1624)— 1589. 
Peters    v.    Lincoln,    etc.    R.    R.,    12 

Fed.     513,     2     McCrary,     275—3258, 

3^80. 
Peters  v.  Lincoln,  etc.  R.  R.,  14  Fed. 

319,     4     McCrary,     269—403,     3268, 

3280. 


4012 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Peters  v.   Nashville     Sav.     Bank,   86 

Tenn.  224,  6  S.  W.  133—1237. 
Peters  v.  St.  Louis,  etc.  R.  R.,  23  Mo. 

107—3312. 
Petersburg,  etc.  Ins.  Co.  v.  Dellatorre, 

70   Fed.   643,   7  C.   C.  A.   310—3157, 

3173. 
Petersburg  Sav.  etc.  Co.  v.  Lumsden, 

75  Va.  327,  340— 142«,  1430,  1432. 
Peterson  v.  Brabrook,  etc.  Co.,  150  111. 

290,  37  N.  E.  242—2106. 
Peterson  v.  Chicago,  etc.  Ry.,  80  I«wa, 

92,  45  N.  W.  573—3371. 
Peterson  v.  Chicago,  etc.  Ry.,   205  U. 

S.  364    (1907),  27   S.  Ct.  513,  51  L. 

EM.  841—883,  1976,  2540. 
.P&terson  v.  Elholm,  130  Wis.  1  (1906), 

109  N.  W.  76—1479,  2231. 
Peterson  v.   Illinois  Land,  etc.  Co.,   6 

111.  App.  257—849. 
Peterson  v.  New  York,  17  N.  Y.  449 — 

,2327. 
Peterson  v.  People's,  etc.  Assoc,   124 

Mich.  573,  83  N.  W.  606—410. 
Peterson  v.  Sinclair,  83  Pa.  St.  250— 

507. 
Petillon  V.  Hippie,  90  111.  420,  32  Am. 

Rep.  31—982. 
Peto  V.  Brighton,  etc.  Ry.,  1  H.  &  M. 
.  468   (1863)— 970,  2648. 
Petre  v.  Eastern,  etc.  Ry.,  1  Ry.  Cas. 

462    (1838^—2211,  22'12. 
Petre  v.  Petre,  14  Beav.  197   (1851)— 

830. 
Petrie  v.  Coulter,  10'  Okl.  257,  61  Pac. 

.1058^491. 
Petrie  v.  Guelph,  etc.  Co.,  11  S.  C.  Rep. 

(Can.)   450—1037. 
Petrie  v.  Hannay,  3  T.  R.  418   (1789) 

—995,  1696. 
Petrie  v.  Wright,  6  Sm.  &  M.   (Miss.) 

647-^2324. 
Petrolia  Mfg.  Co.  v.  Jenkins,  29  N.  Y. 

App.  Div.   403,  51  N.  Y.  Supp.  1028 

—2402. 
Pettes  V.  American,  etc.  Co.,  89  N.  Y. 

App.  Div.  345  (1903),  85  N.  Y.  Supp. 

900—82. 
Pettibone  v.  Lake  View,  etc.  Co.,  134 

Cal.  227,  66  Pac.  218—2317. 
Pettibone  v.  MoGraw,   6  Mich.   441 — 

580. 
Pettibone   v.    Toledo,    etc.    R.    R.,  148 

Mass.  411,  19  N.  W.  337,  1  L.  R.  A. 

787—2718. 
Pettingill  &  Co.,  In  re,  137  Fed.  143, 

70  C.  C.  A.  338—1845. 
Pettingill  v.  Androscoggin, '  etc.  R.  R., 

51  Me.  370—2951. 
Pettis  V.  Atkins,  60  111.  454—633,  1375. 
Pettit  V.   Stuttgart,   etc.  Institute, '  67 

Ark.      430,      55      S.      W.      485—47, 

2135. 


Petty  V.  Hayden,  115  Iowa,  212  (1901), 

88  N.  W.  339—2528. 
Petze  V.   Leary,   117   N.   Y.  App.   Div. 

829    (1907),   102  N.   Y.   Supp.   960— 

302,  939. 
Peveril,  etc.  Ltd.,  In  re  (1S98),  1  Ch. 

122—23. 
Pew  V.  First  Nat.  Bank,  130  Mass.  391 

—1929. 
Pewablc  Min.  Co.  v.  Mason,  145  U.  S. 

349,  12  Sup.  Ct.  887,  36  L.  Ed.  732 

—1254,  1971,  2929,  2933,  3188. 
Peychaud  v.  Hood,  23  La.  Ann.  732— 

407. 
Peychaud  v.  Lane,  24  La.  Ann.  404— 

497. 
PfafC  v.  Gruen,  69  S.  W.  405    (Mo.)— 

595. 
Pfeifer   v.    Sheboygan,    etc.   R.   R.,   18 

Wis.  155,  86  Am.  Dec.  751— 2S72. 
Pfeiffer  v.  Lansberg  Brake  Co.,  44  Mo. 

App.  59-^1924. 
Pfister  V.  Milwaukee  Electric  Ry.,  83 

Wis.  86,  53  N.  W.  27—2581,  2827. 
Pfohl  V.   Simpson,  74  N.  Y.  137—511, 

578,  581,  623. 
Phelan  v.  Ganebin,   5   Colo.   14 — 3087, 

3093. 
Phelan  v.  Hazard,  5  Dill.  45,  19  Fed. 

Cas.  429—168. 
Phelan  v.   State,  76  Ala.  49—1388. 
Phelps  V.   American,   etc.   Assoc.,   121 

Mich.     343,     80     N.     W.     120—435, 

1361. 
Phelps  V.  Elliott,  29'  Fed.  53—2596. 
Phelps  V.  Farmers',  etc.  Bank,  26  Conn. 

269—46,   1459,   1461. 
Phelps  V.  Lyle,  10  Ad.  &  E.  113—1760. 
Phelps  V.   Simons,   159   Mass.   415,  34 

N.  E.  657,  38  Am.  St.  430—901. 
Phene   v.   Gillan,   5  Hare,   1    (1845)— 

670,  967. 
Phenlx   Ins.    Co.   v.    Schultz,    80   Fed. 

337,   25  C.   C.  A.   453—3066. 
Phenix  Nat.  Bank  v.  Cleveland  Co.,  11 

N.   Y.   Supp.   873—2636,   2895. 
Philadelphia  v.  Empire,     etc.     Ry.,  3 

Brewst.   547—3392,  3440,  3456,  3458. 
Philadelphia  v.  Empire  Pass.  Ry.,  177 

Pa.  St.  382,  35  Atl.  721—3457. 
Philadelphia  v.  Hestonville  R.  R.,  177 

Pa.  St.  371,  35  Atl.  718—3437. 
Philadelphia  v.  McManes,  175  Pa.  St 

28,  34  Atl.  331—3434. 
Philadelphia  v.  Pennsylvania  Hospital, 

134  Pa.   St.   171,   19   Atl.   490—1306, 

1569. 
Philadelphia  v.  Philadelphia,  etc.  Ry., 

177  Pa.  St.  379,  35  Atl.  720—3457. 
Philadelphia  v.  Postal,  etc.  Co.,  21  N. 

Y.  Supp.  556—3647. 
Philadelphia  v.  Ridge  Ave.,  etc.  Ry.,  102 

Pa,  St.  190—40. 


TABLE  OF  CASES. 


4013. 


[Tha  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Philadelphia  v.  Ridge  Ave.  Pass.  Ry., 

143     Pa.     St.     444,     22     AU.     6&5— 

3457. 
Philadelphia  v.  Spring  Garden,  etc.  Oo., 

161  Pa.  St.  522,  28  Atl.  1067—3457. 
Philadelphia  v.  Thirteenth,  etc.,  Ry., 

169   Pa.   St.   269,   33   Atl.   126—3457. 
Philadelphia  v.  Western    Union    Tel. 

CJo.,  40  Fed.  615— 3G46. 
Philadelphia  Bapt.   Assoc,   v.  Hart,  4 

Wheat.  1,   4  L.  Ed.  499—1369. 
Philadelphia,  etc.  Co.  v.  Daube,  71  Fed. 

583—3116. 
Philadelphia,  etc.  Co.  v.  Intercity,  etc. 

R.  R.,  73  N.  J.  L.  86   (1905),  62  Atl. 

184—1806. 
Philadelphia,  etc.  Oo.  v.  Pennsylvania, 

122  U.  S.  326,  7  Sup.  Ct.  1118,  30  L,. 
,    Ed.  1200—1578. 
Philadelphia,  etc.  Co.  v.  Philadelphia, 

etc.  Co.,  123  Fed.  534   (1903)— 79. 
Philadelphia,  etc.     R.     R.,  In  re,  14 

Phila.  501—3030. 
Philadelphia,  etc.  R.  R.,     In     re,     6 

Whart.    (Pa.)    25,   36   Am.   Dec.   202 

—3392. 
Philadelphia,  etc.  R.  R.  v.  Bowers,  4 

Houst.    (Del.)    506—3325. 
Philadelphia,    etc.   R.    R.   v.    Con-way, 

177   Pa.    St.    364,    35   Atl.    716—318, 

398. 
Phlladel'phia,  etc.  R.  R.  v.  Oowell,  28 

Pa.  St.   329,   70   Am.  Dec.   128—251, 

286,  434,  1467,  1469. 
Philadelphia,  etc.  R.  R.  v.  Derby,  14 

How.  468,  14  L.  Ed.  502—93. 
Philadelphia,   etc.   R.  R.  v.   Hictman, 

28   Pa.    St.    318—109,   315,   316,   319, 

369,  456,  461. 
Philadelphia,  etc.  R.  R.  v.  Johnson,  54 

Pa.  St.  127—2664,  2676,  2824. 
Philadelphia,  etc.-  R.  R.  v.  Knight,  124 

Pa.     St.     58,     16     Atl.     492—2673, 

2689. 
Philadelphia,  etc.  R.  R.  v.  Larkin,  47 

Md.  155,  28  Am.  Rep.  455—102. 
Philadelphia,   etc.  R..  R.   v.   Lewis,   33 

Pa.   St.   33,   75   Am.  Dec.   574—2673, 

2575,  2678,   2631,   2632,   2642. 
Philadelphia,   etc.  R.   R.  v.   Love,   125 

Pa.    St.   488,    17   Atl.    455—3181. 
Philadelphia,  etc.  R:  R.  v.  Maryland, 

10   How.   376,   13   L.   Ed.   461—1571, 

3293. 
Philadelphia,  etc.  R.  R.  v.  Quigley,  21 

How.  202,  210,  16  L.  Ed.  73—92,  94, 

95,  98,  102,  440. 
Philadelphia,  etc.  R.  R.  v.  Smith,  105 

Pa.  St.  195—2674. 
Philadelphia,  etc.  R.  R.  v.  Stichter,  11 

W.  N.  Cas.  325-2562,  2679. 
Philadelphia,  etc.  R.  R.  v.  Stichter,  21 

Am.  L.  Reg.  713   (Pa.)— 2562,  2679. 


Philad'elphia,  etc.  R.  R.  v.  Wilmington, 

etc.  Ry.,  38  Atl.  1067    (Del.)— 3427. 

3444. 
Philadelphia,  etc.  R.  R.  v.  Woelpper, 

6'4   Pa.    St.    366,    3    Am.   Rep.   596— 

2676,  .2973,  2974,  2975. 
Philadelphia,   etc.    Ry.'s   Appeal,    102 

Pa.    St.    123,    125—1304,    1305,   3409, 

3432,  3448. 
Philadelphia  Fire  Assoc,  v.  New  York, 

ll3  U.  S.  110,  7  Sup.  Ct.  108,  30  L. 

EM.  342—1575. 
Philadelphia  Loan  Co.  v.  Towner,  13 

Conn.  249^2099,  2152. 
Philadelphia  Nat.  Bank  v.  Smith,  195 

Pa.  St.  38,  45  Atl.  655—1068. 
Philadelphia  Steam  Supply  Co.  v.  Phil- 
adelphia, 41  Leg.  Int.  252 — 3487. 
Philadelphia  Trust,  etc.  Co.'s  Appeal, 

16  Atl.  734   (Pa.)— 1513. 
Philadelphia  Warehouse  Co.  v.  Annls- 

ton    Pipe   Works,    106   Ala.    357,    18 

South.   43—1224. 
Philadelphia  &  M.  Ry.,  In  re,  187  Pa. 

St.  123,  40  Atl.  967— 1807,  1822. 
Philadelphia  &  W.  R.  R.  v.   State,  10 

How.  376,  13  L.  Ed.  461—1548. 
Philes  V.  Hickles,  18  Pac.  595   (Ariz.) 

—2646. 
Phillpsburg  v.  Central  Pa.  Tel.  etc.  Co., 

22  Wkly.   Notes   Cas.   572—3408. 
Philler  v.   Yardley,   62   Fed.   645,   649, 

10  C.  C.  A.  562,  25  L.  R.  A.  824^ 

1215. 
Phillips  V.  Albany,  28  Wis.  340—333-, 

344. 
Phillips    V.    American,    etc.    Co.,    71 

S.    C.    571     (1905),    51    S.    E.    247 

^3608. 
Phillips  V.  Blatchiford,   137  Mass.   510 

—1364,  1384,   1738. 
Phillips  V.  Burlington  Library  Co.,  141 

Pa.  St.  462,  21  Atl.  640,  23  Am.  St. 

304—2552. 
Phillips  V.   Campbell,  43  N.  Y.  271 — 

2304,  2315. 
Phillips  V.  Covington,  etc.  Bridge  Co., 

2  Mete.    (Ky.)    219—109,  467,  468. 
Phillips    V.    Crosby,    69    N.   J.    L.    612 

(1903),  55  Atl.  814—1025. 
Phillips  V.  Easrton  R.  R.,  138  Mass.  122,- 

135—743,  748,  1482-,  1706,  2802. 
Phillips  V.  lola,  etc.  Co.,  125  Fed.  593, 

61  C.  C.  A.  19—1351. 
Phillips  V.  Ives,  1  Rawle,  36—983. 
Phillips  V.  Jacobs,  145  Mich.  108,  108 

N.  W.  899—1477. 
Phillips  V.  Knox  County  Ins.  Co.,  20 

Ohio,   174—50. 
Phillips  V.  Mason,  66  Hun,  580,  21  N. 

Y.  Supp.  842—978. 
Phillips   V.   Moir,     69     111.   155—1154, 

1158. 


4014 


TABLE  OP  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Phillips   V.    Postal    Tel.    etc.    Co.,    130 

N.  C.  olS,  41  S.  B.  1022,  89  Am.  St. 

868-^3364,    3560,    3576. 
Phillips  V.  Providence,  etc.  Co.,  21  R. 

I.  302,  43  Atl.  598,  45  L.  R.  A.  560 

—1964,  1998. 
Phillips  V.  Sonora  Copper  Co.,  90  N. 

Y.  App.  Div.  140  (1904),  86  N.  Y. 

Supp.  200—2426,  2500. 
Phillips  V.  Southern,  etc.  R.  R.,  60  S. 

W.  941   (Ky.)— 2993. 
Phillips  V.  Southern,  etc.  Ry.,  110  Ky. 

33   (1901),  60  S.  W.  941—2735,  2813, 

2887,  2909. 
Phillips  V.  Therasson,  11   Hun,  141 — 

616,  715,  717. 
Phillips  V.  Wickham,   1  Paige,   590 — 

1639,   1652,   1653,   1777. 
Phillips  V.  Winslow,  18  B.  Mon.  (Ky.) 

431,    68    Am.   Dec.    729—2732,    2955, 

2956,  2973,  2976. 
Phillips  V.  "Wortendyk«,  31  Hun,  192— 

2084. 
Phillips  Academy  v.   King,   12   Mass. 

546—2049. 
Phillipsburg,    etc.   Co.   v.    Inhabitants, 

etc.,  49  Atl.  445   (N.  J.)— 3474. 
Phillipsburgh  Bank  v.  Lackawanna  R. 

R.,  27  N.  J.  L.  206—3382. 
Phillipsburg    Water    Co.    v.    Citizens' 

Water   Co.,   189   Pa.   St.   23,   41  Atl. 

979—^3546. 
Phillips,  etc.  Co.  v.  Whitney,  109  Ala. 

645,  20  South.  333—2315. 
Phinizy  v.  Augusta,  etc.  R.  R.,  56  Fed. 

273—2823,  3037,  3177,  3379. 
Phinizy  v.  Augusta,  etc.  R.  R.,  62  Fed. 

771—875,     1810,     1981,     2671,     2759, 

3124,  3176,  3294,  3.2'41. 
Phinizy  v.  Augusta,  etc.  R.  R.,  63  Fed. 

922—2990. 
Phinizy  v.  Augusta,  etc.  R.  R.,  9'8  Fed. 

776—3153,  3156. 
Phinizy  v.  Murray,  83  Ga.  747,  10  S. 

E.  358,  6  L.  R.  A.  426,  20  Am.   St. 

342—1458. 
Phinney  v.  Trustees,  etc.,  88  Md.  633, 

42  Atl    58 1322. 

Phipps  V.  Jones,  20  Pa.  St.  260,  59  Am. 

Dec.  708—1380. 
Phipps  V.   Sharps,  142  Pa.  St.  597,  21 

Atl.  901—980. 
Phoenix  Bridge  Co.  v.  Keystone  Bridge 

Co.,  142   N.   Y.  425,   37  N.  B.  562— 

1340. 
Phoenix,  etc.  Co.,  In  re,  2  J.  &  H.  441 

(18,62)— 3491. 
Phoenix,  etc.  Co.,  In  re,  48  L.  T.  Rep. 

260    (1883)— 1639. 
Phoenix,  etc.  Co.  v.  Badger,  67  N.  Y. 

294,  6  Hun,  293—251,  254. 
Phoenix,  etc.  Co.  v.  N.  Y.  S.  &  T.  Co., 

83  Fed.  757,  28  C.  C.  A.  76—2978. 


Phoenix,  etc.  Co.  v.  North  River,  etc. 

Co.,      33      Hun,      156—2498,      3054, 

3081. 
Phoenix,  etc.  Co.  v.  Tennessee,  161  U. 

S.  174,   16   Sup.   Ct.   471,   40  L.  Ed. 

660—8,  1549,  2738. 
Phoenix  Ins.  Co.  v.  Commonwealth,  5 

Bush  (Ky.),  68,  96  Am.  Dec.  331— 

2151. 
Phoenix    Iron    Co.   v.    Commonwealth, 

113  Pa.  St.   563,   6  Atl.  75,  105  Pa. 

St.  111—1391. 
Phoenix  Life  Assoc.  (3o.,  In  re,  2  J.  & 

H.    441    (1862)— 1641. 
Phoenix  Warehousing  Co.  v.  Badger  67 

N.  Y.  294,  300  (18760—358,  359,  398, 

401,  476,  482,  523,  711,  3080. 
Phoenix  Warehousing  Co.  v.-  Badger,  6 

Hun,  293—398,  401,  711,  3080. 
Phosphate,  etc.  Co.  v.  Green,  L.  R.  7 

C.  P.  43   (1871)— 387,  456,  2896. 
Phosphate  of  Lime  Co.,  In  re,  24  L. 

T.   932    (1871)— 364. 
Phosphate  of  Lime  Co.  v.  Green,  L. 

R.  7  C.  P.  43   (1871)— 1641. 
Phosphate  Sewage    Co.    v.  Hartmont, 

L.  R.  Ch.  D.  394  (1877)— 1873,  1889, 

1891. 
Physick  v.  Baker,  53  N.  J.  Eq.  673,  33 

Atl.   815—224,   2627. 
Picard  v.  Beers,  81  N.  E.  246,  195  Mass. 

419—1152. 
Picard  v.  East  Tennessee,  etc.  R.  R., 

130  U.  S,  637,  9  Sup.  Ct.  640,  32  L. 

Ed.  1051—1572,  323L 
Pickering  v.  Appleby,  1  Com.  Rep.  353 

(1721)— 975. 
Pickering  v.  Cease,  79  111.  328 — 987. 
Pickering  v.  Demerritt,  100  Mass.  416 

—1150,  1176. 
Pickering  v.  Hastings,  56  Neb.  201,  76 

N.  W.  587—576. 
Pickering  v.  Ilfraoombe  Ry.,  37  L.  J. 

(C.  P.)   118   (1868)— 365,  888. 
Pickering  v.  Stephenson,  L.  R.  14  Eq. 

322  (1872)— 1992,  3160. 
Pickering  v.    Templeton,    2   Mo.   App-. 

424,  425—151,  414,  445,  481. 
Pickering  v.  Townsend,  118  Ala.  351, 

23    South.    703—208,    3016. 
Pickering's     Claim,     L.  R.  6  Ch.  525 

(1871)— 2345. 
Pickett  V.  Abney,  84  Tex.  645,  19   S. 

W.   859—1780,   2269. 
Plckford  V.  Grand  Junction  Ry.,  10  M. 

&  W.  399   (1842)— 3322. 
Pidgeon    v.    Bufslem,    3    Exch.    465 

(1849)— 992. 
Pier  V.  George,  86  N.  Y.  Supp.  613— 

587. 
Pier  V.  Hanmore,  86  N.  Y.  95 — 587. 
Pieratt  v.  Young,  49  S.  W.  964  (Ky.) 

—2184. 


TABLE  OF  CASES. 


4015 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Pierce  v.  Ayer,  88  Me.  100,  33  Atl.  777 

—2816. 
Pierce  v.  Commonwealth,  104  Pa.  St. 

150,   155—36,   1649. 
Pierce    v.    Crompton,    13    R.    I.    312— 

2114,  2151,  21&6. 
Pierce  v.  Drew,  136  Mass.  75,  49  Am. 

Rep.  7—3557,  3558. 
Pierce  v.  Etaery,  32  N.  H.  484,  512— 

2724,    2731,    2736,    2805,    2976,    2979, 

2995. 
Pierce  v.  Equitable  Life  Assoc.   Soc, 

145  Mass.  56',   12  N.  E.   858,   1  Am. 

St.   433—1455,   3494. 
Pierce  v.  Feagans,  39  Fed.  587 — 2863. 
Pierce    v.    Jersey,    etc.    Co..,    L.    R.    5 

Bxch.  209    (1870)— 466,  2211. 
Pierce  v.   Jones,  24  Ind.  App.  286,  56 

N  E.   683—3061. 
Pierce  v.  Kearney,   5  Hill,   82 — 51, 
Pierce  v.  Milwaukee  Construction  Co., 

38  Wis.  253—515,  517,  577,  580. 
Pierce  v.  Milwaukee,  etc.  R.  R.,  24  "Wis. 

551,  1  Am.  Rep.  203 — 2732. 
Pierce   v.   North   Carolina  R.   R.,    124 

N.  C.  83,  32  S.  E.  399,  44  L.  R.  A. 

163—3287. 
Pierce   v.   Old   Dominion,   etc.   Co.,   65 

Atl.   1005    (N.  J.  1907)— 2487. 
Pierce  v.   Old   Dominion,    etc.   Co.,   67 

N.    J.    Eq.   399     (1904),    58   AU.    319 

—145,  885,  1955,  1970,  2008. 
Pierce  v.  St.  Paul,  etc.  R.  R.,  24  Wis. 

551   (1869),  1  Am.  Rep.  203—2982. 
Pierce  v.  Topeka,  etc.  Co.,  60  Kan.  164, 

55  Pac.  853—608. 
Piercy,  Re,  95  L.  T.  Rep.  868  (1906)  — 

915,  1471,  1522. 
Pierson,  Matter  of,  44  N.  Y.  App.  Div. 

215,  60  N.  Y.  Supp.  671—1400,  2053, 

2093. 
Pierson,  Matter  of,  28  N.  Y.  Misc.  Rep. 

726,  59  N.  Y.  Supp.  1003—1400,  2053. 
Pierson   v.   Bank     of     Washington,   3 

Cranch,  C.  C.  363,  19  Fed.  Cas.  671 

—1428,  1434. 
Pierson  v.  Cronk,  13  N.  Y.  Supp.  845 — 

2083    2449 
Pierson  v.  McCurdy,  100  N.  Y.  608,  2 

N.  E.  615—852,  867,  2406,  2484,  3492. 
Pierson   v.   McCurdy,    33    Hun,    520 — 

852,  867,  2406,  2484,  349-2. 
Pierson  v.   Morgan,   20   Abb.  N.   Cas. 

428  (N.  Y.)— 2406. 
Pierson  v.  Speyer,  178  N.  Y.  270  (1904), 

102  Am.  St.  499,  70  N.  B.  799—3538. 
Pietsch  V.   Krause,   112   Wis.   418,   88 

N.  W.  223—1881. 
Pietsch  V.  Krause,  93  N.  W.  9  (Wis.) 

—1881. 
Pietsch  V.  Krause,  116  Wis.  344  (1903), 

93  N.  W.  9—64,  66,  67,  220,  394,  1042, 

1896,  2467. 


Pietsch   V.   Milbrath,     123     Wis.     647 
(1903),    68   L.    R.   A.    945,   107   Am. 

St.   1017,   102   N.   W.   342—220,   413, 

1888,  1917,  2386,  2407. 
Pigg  V.   Stacey,   49   S.  W.  1065    (Ky.) 

—2267. 
Plgott  V.  Graham,  93  Pac.  435  (Wash. 

1908)— 1014,   2382,   3275. 
Pike  V.  Bangor,  etc.  R.  R.,  68  Me.  445 

—357,   363,   367,  375,  471. 
Pike  County   v.  Rowland,   94  Pa.   St. 

238—2250. 
Pike,   etc.   Co.   v.   Wathen,    25   Ky.   L. 

Rep.  640,  78  S.  W.  137—252.6. 
Pike's  Peak,   etc.     Co.     v.     Colorado 

Springs,   44   C.   C.   A.  333,   105   Fed. 

1—1304,  3398,  3400,  3474,  3513,  3534. 
Pilcher  v.   Sioux  City,  etc.   Co.,  12   S. 

Dak.  52,  80  N.  W.  151—2815,  2858. 
Pillow  V.  Roberts,  13  How.  472,  14  L. 

Ed.   228—2334. 
Pirn's  Case,  3  De  G.  &  Sm.  11   (1849) 

—283,  286,  1260. 
Pinch  V.  Anthony,  90  Mass.  536 — 2733. 
Pinchback  v.  Bessemer,  etc.  Co.,  137  N. 

C.   171    (1904),   49   S.   B.   106—2002, 

2282. 
Pine  V.  Western,   etc.   Bank,   63   Kan. 

462,  65  Pac.  690—610,  706,  2018. 
Pinedo  v.  Germania,  etc.  Co.,  N.  Y.  D. 

Reg.,  July  29,  1885  (Supreme  Court) 

-1027. 
Pine,  etc.  Co.  r.  Lafayette,  etc.  Works, 

53  Fed.  853—3081. 
Pine,  etc.  Corporation  v.  Columbia,  etc. 

Co.,  106  Va.  810  (1907),  56  S.  E.  822 

—2367. 
Pine  Grove  v.  Talcott,  19  Wall.  666,  22 

L.  Ed.  227—330. 
Pine  River  Bank  v.  Hodsdon,  46  N.  H. 

114—458. 
Pingree    v.    Michigan,    etc.    Co.,    118 

Mich.  314,  76  N.  W.  635,  53  L.  R.  A. 

274—1322,  3297,  3327. 
Pingree  v.  Mutual,  etc.  Co.,  107  Mich. 

156,  65  N.  W.  6—3482. 
Pingry  v.  Washburn,   1   Aiken    (Vt.), 

264,    15   Am.   Dec.   67&— 1326,    3373, 

3374. 
Pinkerton  v.  Manchester,  etc.  R.  R.,  42 

N.    H.    424—1088,    1190,    1283,    1583, 

1588,  1594,  1600,  1604. 
Pinkerton   v.    Pennsylvania,   etc.    Co., 

193   Pa.   St.   229,  44   Atl.   284—1815, 

3267,  3271,  3285. 
Pinkett  v.  Wright,  2  Hare,  120  (1842) 

—918,  1420. 
Pinkus  V.  Minneapolis  Linen  Mills,"  65 

Minn.  40,  67  N.  W.  643—868,  2402. 
Pinney   v.   Nelson,    183   U.    S.    144,   22 

Sup.  Ct.  52,  46  L.  Ed.  125—550,  584, 

597. 
Pinney  v.  Nevills,  86  Fed.  97 — 1272. 


4016 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Pinto  Silver  Min.  Co.,  In  re,  L.  R.  8 

Ch.  D.  273    (1878)— 2405. 
Pioneer,  etc.  Co.  v.  Baker,  20  Fed.  4 — 

2458. 
Pioneer  Fuel  Co.  v.  St.  Peter,  etc.  Co., 

64  Minn.  386,  67  N.  "W.  217—725. 
Pioneer  Paper  Co.,  In  re,  36  How.  Pr. 

111—1670,  1692. 
Pioneer's,  etc.  Syndicate,  In  re,  68  L. 

T.  Rep.  163    (1893)— 149. 
Pipe  V.   Bateman,   1   Iowa,   369 — 1359, 

1380,  1383. 
Piacataqua  Bridge  v.  New  Hampshire 

Bridge,  7  N.  H.  35,  63—3463. 
Piscataqua  Perry  Co.  v.  Jones,  39  N. 

H.  491—379,  398,  403,  459. 
Pitcher   v,   Chicago    Board    of   Trade, 

121  111.  412,  13  N.  E.  187—1362. 
Pitcher  v.  Lone,  etc.  Co.,  39  Wash.  608 

(1905),    81    Pac.    1047—1942,    2008, 

2410,  2440. 
Pitchford  v.  Davis,  5  Mees.  &  W.  2 — 

466,  470,  1382. 
Pitkin  V.  Cowen,  91  Fed.  599—3085. 
Pitman,  Ex  parte,  L.  R.  12  Ch.  D.  707 

(1879)— 2563,   2712. 
Pitman  v.    Chicago,    etc.    Co.,   93   Mo. 

App.    592     (1892),    67    S.    W.    946 

—2130. 
Pitman   v.  Kintner,   5   Blackf.    (Ind.) 

250,  33  Am.  Dec.  461—2348,  2571. 
Pitot  V.  Johnson,  33  La.  Ann.  1286— 

1188,  1189,  1275,  1422. 
Pitt  V.  Kellogg,  11  N.  Y.  Supp..526— 

2198. 
Pitts  V.  Lancaster  Mills,  54  Mass.  156 

—2540. 
Pitts  V.  New  Monmouth,  etc.  Co.,  23 

Utah,  623,  65  Pac.  1076—3046. 
Pitts  V.  Steele,   etc.  Co.,  75  Mo.  App. 

001 2216 

Pitts  V.  Temple,  2  Mass.  538—1630. 
Pittshurg  Carbon  Co.  v.  McMillin,  119 

N.  Y.  46,  23  N.  B.  530,  7  L.  R.  A.  46 

—1340,  1342. 
Pittsburg  Carbon  Co.  v.  McMillin,   53 

Hun,  67,  6  N.  Y.  Supp.  433—1342. 
Pittsburg  Coal  Co.  v.  Foster,  59  Pa.  St 

365—2381. 
Pittsburg,  etc.  Assoc,  v.  .Swan,  51  Pac. 

583    (Kan.)— 289. 
Pittsburg,  etc.  Co.  v.  Beale,  204  Pa.  St. 

95    (1902),  53  Atl.  540—663,  2517. 
Pittsburg,  etc.  Co.  v.  Pennsylvania,  etc. 

Co.,   208  Pa.   St.  37    (1904),  57  Atl. 

77—1005. 
Pittsburg,    etc.    Co.    v.    Quintrell,    91 

Tenn.  693,  20  S.  "W.  248—2214. 
Pittsburg,  etc.  Co.  v.  West  Side,  etc. 

Co.,  151  Fed.  125   (1907)— 2160. 
Pittsburg,   etc.   Co.   v.  West  Side,  etc. 

Co.,  154  Fed.  930,  11  L.  R.  A.  (N.  S.) 

.X145— 2160,  2165. 


Pittsburg,  etc..  In  re,  204  Pa.  St.  432 

(1903),  54  Atl.  316—57,  1367. 
Pittsburg,    etc.    R.    R.    v.    Allegheny 

County,  63  Pa.  St.  126,  79  Pa.  St  210 

—353,  751,  762. 
Pittsburg,  etc.  R.  R.  v.  Applegate,  21 

W.  Va.   172    (1882)— 261. 
Pittsburg,  etc.  R.  R.  v.  Bruce,  102  Pa. 

St  23   (1882)— 36. 
Pittsburg,  etc.  Ry.  v.  Lightheiser,  168 

Ind.  438,  78  N.  E.  1033—2525. 
Pittsburg,  etc.  R.  R.  v.  Rothschild,  4 

Cent  107   (Pa.)— 203. 
Pittshurg,  etc.  R.  R.  v.  Southwest  etc. 

R.  R.,  77  Pa.  St  173—3312. 
Pittsburg,   etc.  R.  R.'s  Appeal,  4  Atl. 

385    (Pa.)— 25«7. 
Pittsburg,  etc.  Ry.  v.  Dodd,  72  S.  W., 

822    (Ky.)— 3466. 
Pittsburg,   etc.   Ry.  v.  Dodd,   115   Ky. 

176   (1903),  72  S.  W.  822,  74  S.  W. 

1096—1941,  1962,  2400. 
Pittsburg,   etc.   Ry.   v.    Hartford   City, 

82  N.  E.  787   (Ind.  1907)— 3313. 
Pittshurg,  etc.  Ry.  v.  Montgomery,  152 

Ind.  1,  49  N.  E.  582,  71  Am.  St.  301 

—3317. 
Pittsburgh,  etc.  Ry.  v.  Ruby,  38  Ind. 

294,   313,  10  Am.   Rep.  111—2367. 
Pittsburgh,  etc.  v.  Mercantile,  etc.  Co., 

189  Pa.  St.  479,  42  AU.  142—1361. 
Pittsburgh,  etc.  Co.  v.  Otterson,  4  W. 

N.  Cas.  545—703. 
Pittsiburgh,    etc.    R.    R.    v.    Allegheny 

County,  79  Pa.   St.  210—267,   608. 
Pittsburgh,  etc.  R.  R.  v.  Altoona,  etc. 

R.  R.,  196  Pa.  St  452,  46  AO.  431— 

2053,  3271. 
Pittsburgh,  etc.  R.  R.  v.  Applegate,  21. 

W.  Va.  172—457. 
Pittsburgh,  etc.  R.  R.  v.  Biggar,  34  Pa. 

St  455—312,  314. 
Pittsburgh,  etc.  R.  R.  v.  Byers,  32  Pa. 

St  22,  72  Am.  Dec.  770—482,  492. 
Pittsburgh,  etc.  R.  R.  v.  Clarke,  29  Pa. 

St   146—358,    703,  1421,  1429,   1430, 

1439. 
Pittsburgh,    etc.    R.    R.    v.    Common- 
wealth, 104  Pa.  St  583—3503. 
Pittsburgh,    etc.    R.    R.    v.    Common- 
wealth, 29  Alb.  L.  J.  237—3503. 
Pittsburgh,   etc.  R.  R.   v.   Gazzam,  32 

Pa.  St.  340—252,  264,  292,  295,  299, 

365,  1314. 
Pittsburgh,  etc.  R.  R.  v.  Graham,  36 

Pa.  St  77—492. 
Pittsibtirgh,  etc.  R.  R.  v.  Hazen,  84  111. 

36,  25  Am.  Rep.  422—3339. 
Pittsburgh,  etc.  R.  R.  v.  Jones,  111  Pa. 

St.  204,  2  Atl.  410,  56  Am.  Rep.  260 
.     —3477. 
Pittsburgh,  etc.  R.  R.  v.  Patterson,  107 

Pa.  St  461,  464—3530. 


TABLE  OP  CASES. 


4017 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Pittsburgh,  etc.  R.  R.  v.  Plummer,  37 

Pa.   St.   413—492. 
Pittsburgh,  etc.  R.  R.  v.  Point  Bridge 
Co.,  165  Pa.  St.  37,  30  Atl.  511,  26  L. 
R.  A.  323—3445,  3465. 
Pittsburgh,  etc.  R.  R.  v.  Rothschild,  4 
Cent.   Rep.     107—2621,     2868,     2905, 
3300. 
Pittsburgh,   etc.  R.   R.  v.   Stewart,   41 
Pa.   St.   54—314,   315,   318,   323,   399, 
2283. 
Pittsburgh,  etc.  R.  R.  v.  Woodrow,  3 

Phila.  271—314. 
Pittsburgh,  etc.  Ry.  v.  Garrett,  50  Ohio 

St.  405,  34  N.  E.  493—3290. 
Pittsburgh,   etc.    Ry.   v.   Hollowell,    65 

Ind.  188,  32  Am.  Rep.   63—3339. 
Pittsburgh,  etc.  Ry.  v.  Hood,  94  Fed. 

618,  36  C.  C.  A.  423—3395. 
Pittsburgh,  etc.  Ry.  v.  Kain,   35   Ind. 

291—3287. 
Pittsburgh,    etc.    Ry.    v.    Keokuk,    etc. 
Bridge  Co.,  131  U.  S.  371,  9  Sup.  Ct 
770,     33     L.     Ed.     157—2294,   3243, 
3269. 
Pittsburgh,  etc.  Ry.  v.  Long  Island  L. 
&  T.  Co.,  172  U.  S.  493,  19  Sup.  Ct. 
238,  43  L.  Ed.  528—2591,  2604,  2615, 
2650,    2651,    2653,    2654,    2658,    2751, 
2779,  2865,  2903,  2936. 
Pittsburgh,  etc.  Ry.  v.  Lynde,  55  Ohio 
St.  23,  44  N.  E.  596—2591,  2604,  2615, 
2650,    2651,    2653,    2654,    2658,    2751, 
2779,  2865,  2936. 
Pittsburgh,    etc.    Ry.    v.    Marshall,    85 

Pa.  St.   187—2991. 
Pittsburgh,  etc.  Ry.  v.  Pittsburgh,  etc. 
R.  R.,  159  Pa.  St.  331,  28  Atl.  155— 
3364. 
Pittsburgh  Melting  Co.  v.  Reese,  118 

Pa.  St.   355,  12  Atl.  362—2283. 

Pittsburg  Min.  Co.  v.  Spooner,  74  Wis. 

307,  42  N.  W.  259,  17  Am.  St.  149— 

1891. 

Pitzman  v.  Freeburg,  92  111.  111—338. 

Pixley    V.   Boynton,    79    111.    351—987, 

991. 
Pixley  V.  Roanoke,  etc.  Co.,  75  Va.  320 

—1798. 
Piza  V.  Butler,  90  Hun,  254,  35  N.  Y. 

Supp.  721—2499. 
Place  V.  People,  192  111.  160,  61  N.  E. 

354—1685,   2247. 
Placke  V.  Union,  etc.  R.  R.,  140  Mo. 

634,  41  S.  W.  915—3427. 
Plainview   v.  Winona,    etc.   R.   R.,    36 

Minn.  505,  32  N.  W.  745—336. 
Plankinton  v.  Hildebrand,  89  Wis.  209, 

61  N.  W.  839—1239. 
Plankinton  Bank,  In  re,  87  Wis.  378, 

58  N.  W.  784—2373. 
Plank's  Tavern   Co.   v.   Burkhard,   87 
Mich.  182,  49  N.  W.  562—443. 

252 


Plant  V.  Macon,  etc.  Co.,  103  Ga.  666, 

30  S.  B.  567—1998. 
Planters'  Bank  v.  Bivingsvllle  Cotton 
Mfg.  Co.,  10  Rich.  L.    (S.  C.)    95— 
544. 
Planters'  Bank  v.  Sharp,  4  Sm.  &  M. 
(12   Miss.)    75,    43   Am.   Dec.   470— 
2101,  2326,  2327. 
Planters'  Bank  v.  State,  15  Miss.  163— 

1786. 
Planters'    Bank    v.    Union    Bank,    16  , 

Wall.  483,  21  L.  Ed.  473—2098. 
Planters'  Bank  v.  Whittle,  78  Va.  737 

—2115,  2128. 
Planters',   etc.  Bank   v.   Andrews,   17 

Ala.   (O.  S.)  404—91. 
Planters',  etc.  Bank  v.  Leavens,  4  Ala. 

(N.  S.)    753—1298. 
Planters',  etc.  Bank  v.  Padgett,  69  Ga. 

159—637. 
Planters',  etc.  Co.  v.  Olmstead,  78  Ga. 

586,   3   S.  E.  647—2312. 
Planters,    etc.    Co.   v.   Webb,    144   Ala. 
666    (1905),    39    .So.    562—251,    290, 
293,  297,  473. 
Planters',  etc.  Mut.  Ins.  Co.  v.   Selma 
Sav.  Bank,  63  Ala.  585—1088,  1130, 
1422,  1423,  1429,  1430,   1433. 
Planters'  Ins.  Co.  v.  Tennessee,  161  U. 
S.  193,  16  Sup.  Ct.  466,  40  L.  Ed.  667 
—1549,  1613. 
Planters'   Ins.   Co.  v.   Wicks,   4  S.  W. 

172   (Tenn.)— 2039. 
Plaquemines,  etc.  Co.  v.  Buck,  52  N.  J. 

Ea.  219,  27  Atl.  1094—1874. 
Plaskynaston,  etc.  Co.,  In  re,  L.  R.  23 

Ch.  D.  542    (1883)— 162,  163. 
Plate  Glass  Univ.  Inc.  Co.  v.  Sunley,  8 

El.  &  Bl.  47  (1857)— 445,  479. 
Platner    v.    Kirby,    115    N.    W.    1032 

(Iowa,  1908)— 1772. 
Piatt,  In  re,  1  Ben.  534,  19  Fed.  Cas. 

815—1772. 
Piatt   V.   Adriance,    90    Fed.    772 — 566, 

3065. 
Piatt  V.  Archer,  9  Blatchf.  559,  19  Fed. 

Cas.  822—2546. 
Piatt  V.  Ashman,  32  Hun,  230—1846. 
Piatt    V.    Birminghaim    Axle    Co.,    41 
Conn.       255—1057,        1439,        1440, 
2368. 
Piatt  V.  Colvin,  50  Ohio  St.  703,  36  N. 

E.   735—1381. 
Piatt  V.   Hawkins,  43  Conn.  139 — 896. 
Piatt   V.   Hungerford,   116   Fed.    771 — 

615. 
Piatt  V.  Jones,  96  N.  Y.  24—1359. 
Piatt  V.  Larter,  94  Fed.  610—593,  599, 

609,  615. 
Piatt  V.  Lecocoq,  158  Fed.  723   (1907) 

—3317,  3377,  3470,  3655. 
Piatt  V.   Massachusetts,   etc.   Co.,  103 
Fed.  705—2418. 


4018 


TABLE  OF   CASES. 


[The  numbers  after  tbe  dash  refer  to  the  pages  of  the  text.] 


Piatt  V.  New  York,  etc.  Ry.,  153  N.  T. 

670,   48  N.  E.  1106—2777. 
Piatt  V.  New  York,  etc.  Ry.,  170  N.  Y. 

451,  63  N.  E.  532—2952,  3147,  3167. 
Piatt  V.  New  York,  etc.  Ry.,  9   N.  Y. 

App.  Div.  87,  41  N.  Y.   Supp.  42— 

2777. 
Piatt  V.  N.  Y.,  etc.  R.  R.,  63  N.  Y.  App. 

Div.  401,  71  N.  Y.  Supp.  913—3060. 
Piatt   V.    Penusylvania   R.   R.    Co.,   43 

Ohio   St.   228    (1885),   54   Am.  Rep. 

803,  1  N.  B.  420—3304. 
Piatt  V.  Philadelphia,  etc.  Co.,  54  Fed. 

569—3052. 
Piatt  V.   Philadelphia,   etc.   R.   R.,   65 

Fed.  872—3030,  3178,  3190. 
Piatt  V.    Philadelphia,   etc.   R.  R.,   84 

Fed.  535,  28  C.  C.  A.  488-3114. 
Piatt  V.   Philadelphia,  etc.  R.  R.,  115 

Fed.  842—3136. 
Piatt   V.   Union    Pacific   R.   R.,   99    U. 

S.  48,  57,  25  L.  Ed.  424—2728,  2730, 

2782 
Piatt  V.  Wilmot,  193  U.  S.  602  (1904), 

24  S.  Ct.  542,  48  L.  Ed.  809—615. 
Platte,  etc.  Co.  v.  Dowell,  17  Colo.  376, 

30  Pac.  68—3469. 
Platte  Valley  Bank  v.  Harding,  1  Neh. 

461—1818. 
Platteville    v.    Galena,    etc.  R.  R.,  43 

Wis.  493—349. 
Plant  V.  Billings-Drew  Co.,  127  Mich. 

11,  86  N.  W.  399—2028. 
Playa,  etc.  Co.  v.  Gage,  60  N.  Y.  App. 

Div.  1,  69  N.  Y.  Supp.  702,  ate'd  172 

N.  Y.  630,  65  N.  E.  1121—183,  302, 

944,  1722. 
Pleasants  v.  Southern  Ry.,  93  Fed.  93, 

35  C.  C.  A.  226—3162. 
Plemmons  v.   Southern  Imp.   Co.,   108 

N.  0.   614,  13  S.  E.  188—2516. 
Plimpton  V.  Bigelow,  93  N.  Y.  592,  599, 

602,  rev'g  29  Hun,  362—55,  64,  1126, 

1132,  1259,  1271,  1272. 
Plitt  V.  Cox,  43  Pa.  St.  486—1829. 
Plumb  V.  Bank  of  Enterprise,  48  Kan. 

484,  29  Pac.  699—707,  1086. 
Plumb  V.  Campbell,  129  111.  101,  18  N. 

E.  790—943. 
Plumbe  V.  Neild,   6  Jur.    (N.   S.)   529 

(I860)— 1520. 
Plummer  v.  Struby,  etc.  Co.,  23  Colo. 

190,  47  Pac.  294—1815. 
Plymouth  v.   Chestnut   Hill,   etc.   Ry., 

168  Pa.  St.  181,  32  Atl.  19—3415. 
Plymouth  v.  Painter,  17  Conn.  588,  44 

Am.  Dec.  574—2242. 
Plymouth  Bank  v.  Bank  of  Norfolk,  27 

Mass.  454—1296,   1423. 
Plymouth  R.  R.  v.  Colwell,  39  Pa.  St. 

337,  80  Am.  Dec.  526—3467. 
Plympton    Mln.    Co.    v.    Wilkins,    17 

"Weekly  N.  66—408. 


Pneumatic  Gas  Co.  v.  Berry,  113  U.  S. 

322,  5  Sup.  Ct.  525,  28  L.  Ed.  1003— 

1904,  2405,  2512. 
Pocahontas,  etc.  Co.  v.  Henderson,  etc. 

Co.,  118  N.  C.  232,  24  S.  E.  22—2987. 
Pocahontas,  etc.  Co.  v.  Powhatan,  etc. 

Co.,  60  "W.  Va.  508   (1907),  10  L.  R. 

A.   (N.  S.)    286  n,  116  Am.  St.  901, 

56  S.  E.  264—1346. 
Pocantico,  etc.  Co.  v.  Bird,  130  N.  Y. 

249,  29  N.  B.  246—3546,  3547. 
Poche  V.  New  Orleans,  etc.  Co.,  52  La. 

Ann.  1287,  27  South.  797—2295. 
Pochelu  V.  Kemper,  14  La.  Ann.  308, 

74  Am.  Dec.  433—665. 
Pocock  V.  Reddington,  5  Ves.  Jr.  794 

(1801)— 917. 
Poillon  V.  Poillon,  90  N.  Y.  App.  Div. 

71  (1904),  85  N.  Y.  Supp.  689—1977. 
Point  Pleasant,  etc.  Co.  v.  Borough  of 

Bay  Head,  62  N.  J.  Eq.  296,  49  Atl. 

1108—3432,  3471,  3575,  3599. 
Poland  V.  Lamoille,  etc.  R.  R.,  52  Vt. 

144,   177—2718,   2741,   2818,   2955. 
Polar  Star  Lodge  v.  Polar  Star  Lodge, 

16   La.   Ann.   53—1767,  2055. 
Poley  V.  Lacert,  35  Oreg.  166,  58  Pac. 

37—47,  665,  2089. 
Polhemus  v.  Fitchburg  R.  R.,   123  N. 

Y.  502,  26  N.  E.  31—2662,  3299. 
Polhemus  v.  Fitchburg  R.  R.,  50  Hun, 

397,   3   N.   Y.   Supp.   327—2662. 
Polhemus  v.  Holland  T.  Co.,  53  N.  J. 

Eq.  93,  45  Atl.  534—2424,  2787. 
Polhemus  v.  Holland  T.  Co.,  61  N.  J. 

Eq.    654,    47    Atl.    417—2424,    3585, 

2787. 
Polhemus  v.  Polhemus,  43  N.  Y.  Misc. 

R«p.  141  (1904),  88  N.  Y.  Supp.  273 

—1900. 
Polhemus  v.  Polhemus,  114  N.  Y.  App. 

Div.    781    (1906),    100    N.   Y.   Supp. 

263—1897,  2086,  2459,  2476,  2482. 
Police  Jury  v.  McDonough,  8  La.  Ann. 

341—330. 
Poling  V.  Teter,  60  S.  B.  1101  (W.  Va. 

1908)— 905,   3202. 
Politowitz    V.    Citizens',    etc.    Co.,    115 

Mo.  App.  57   (1906),  90  S.  W.  1031— 

3617. 
Politz  V.  "Wabash  R.  R.,  153  Fed.  941 

(1907)— 2458. 
Polk  V.  Mutual  Reserve  Fund,  207  XT. 

S.  310    (1907),  52  L.  Ed.  222—1302, 

1324. 
Pollard  V.  Bailey,  20  "Wall.  520,  22  L. 

Ed.  376—512,  514,  571,  576,  579. 
Pollard   V.    First   Nat.   Bank,  47  Kaa. 

406,  28  Pac.  202—1465,  1564. 
Pollard  V.  Maddox,  28  Ala.  321—2729, 

2738. 
Pollard  V.  Pleasant  Hill,  3  Dill.  195, 

19  Fed.  Cas.  944—2601. 


TABLE  OF  CASES. 


4019 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Pollard  V.  Reardon,  65  Fed.  848,  13  C. 

C.  A.  171—1124. 
Pollard  V.  State,  65  Ala.  628—1556. 
PoUeys  V.  Ocean  Ins.  Co.,  14  Me.  141 — 

2360,  2364. 
Pollitz  V.  Farmers'  L.  &  T.  Co.,  53  Fed. 

210—2804,  3182. 

Pollock  V.   Farmers*  L.  &  T.  Co.,  157 

U.  S.  429,  15  Sup.  Ct.  673,  39  L.  Ed. 

759—1581,  1921,  1992,  2513. 

Pollock  V.  Farmers'  L.  &  T.  Co.,  158 

'    U.  S.  601,  15  Sup.  Ct.  912,  39  L.  Ed. 

1108—1581,  2513. 
Pollock  V.  National  Bank,  7  N.  Y.  274, 

57  Am.  Dec.  520—1066. 
Pollock  V.  Pollock,  L.   R.   18   Eq.  329 

(1874)— 1523. 
Pollock  V.  Stables,  12  Q.  B.  765  (1848) 

—1153,  1157,  1179. 
Pollock  V.  Shultze,  1  Hun,  320—1940. 
Pomeroy  v.  New  York,  etc.  Co.,  48  Atl. 

395    (N.   J.)— 2629,   2766,  2769. 
Pomeroy  v.   New  York,   etc.  R.  R.,   4 
Blatchf.  120,  19  Fed.  Gas.  965—2539. 
Ponca   Mill    Co.   v.   Mikesell,    55   Neb. 

98,  75  N.  W.  46—2476,  2486,  2498. 
Ponchartrain  R.   R.  v.   Heime,   2  La. 

Ann.  129—2368. 
Pond  V.  Cooke,  45  Conn.  126,  29  Am. 

Rep.  668—3097. 
Pond    V.    Framingham,    etc.    Co.,    130 

Mass.    194—2448,    3032,    3033. 
Pond    V.    Vermont    Valley   R.    R.,    12 
Blatchf.  280,  19  Fed.  Cas.  976—2416, 
2477. 
Pondir  v.    New   York,   etc.   R.   R.,    72 
Hun,  384,  25  N.  Y.  Supp.  560—1961, 
2477. 
Ponsford,  etc.  Co.  v.  Union,  etc.  Bank, 
Lim.,    95   L.   T.   Rep.    333    (1906)  — 
1235. 
PonsoUe  v.  Webber,  98  L.  T.  Rep.  375 

(1905)— 1167. 
Pontchartrain  R.  R.  v.  Paulding,  11  La. 

41,  30  Am.   Dec.  708—2178. 
Pontia*,    etc.   Co.   v.   Hilton,   69   Micb. 

115,  36  N.  W.  739—1817. 
Pontiac,  etc.  R.  R.  v.  Oakland  Circuit 
Judge,  142  Mich.  257,  105  N.  W.  745 
(Mich.  1905)— 3046. 
Pontiac  Township  v.  Cobb,  104  Mich. 

395,  62  N.  W.  554—3503. 
Pontius,    In    re,    26    Hun,    232—1835, 

3039. 
Poock   V.   Lafayette   Bldg.   Assoc,    71 

Ind.  357—2096. 
Pool  V.  Farmers'  L.  &  T.  Co.,  7  Tex. 
Civ.     App.     334,     27     S.    W.     744— 
3138. 
Pool  V.  Simmons,  134  Cal.  621,  66  Pac. 

872—3477. 
Poole  V.  Falls  Road,  etc.  Ry.,  88  Md. 
533,  41  Atl.  1069—3429. 


Poole    V.    Middleton,    29    Beav.    646 

(1861)— 938,  961,  967,  1717. 
Poole  V.  National  Bank  of  China    96 
L.  T.  Rep.  889   (1907)— 74,  767,  800. 
Poole   V.   West   Point,   etc.   Assoc,    30 

Fed.   513—792,  1007,  2312. 
Poole's  Case,  L.  R.  9  Ch.  D.  322  (1878) 

—358,   490. 
Pooley   V.    Budd,   14   Beav.   34,   43,   44 

(1851)— 966. 
Pooley  Hall  Colliery  Co.,  In  re,  21  L 

T.    (N.    S.)    690    (1869)- 2566. 
Pooley  Hall,  etc.  Co.,  In  re,  18  W   R 
201    (1869)— 2711.  .  V    ^. 

Poor    V.     Iowa,     etc.    Ry.,    155     Fed. 

226  (1907)— 2475. 
Pope  V.  Brandon,  3  Ala.    (O.  S.)   401^ 

20  Am.  Dec.  49 — 2104. 
Pope   V.  Lake  County,   51  Fed.   769 — 

486,  3248,  3283. 
Pope  V.  Leonard,  115  Mass.  286—518, 

573,  581. 
Pope  V.  Louisville,  etC;  Ry.,  173  U.  S 
573,  19  Sup.  Ct.  500,  43  L.  Ed.  814— 
3066. 
Pope  V.  Merchants'  T.  Co.,  118  Tenn. 
506,   103    S.   W.   792—110,   529,    791 
1837. 
Pope  V.  Terre  Haute,  etc.  Co.,  87  N.  Y 

137—2540,  25'41. 
Popper  V.  Supreme  Council,  61  N.  Y 
App.  Div.  405,  70  N.  Y.  Supp.  637— 
3053. 
Porch    V.    Agnew   Co.,    70    N.    J.    328 

(1905),  61  Atl.  721—2591,  2990. 
Porch  V.  Agnew  Co.,  57  Atl.  526  (N.  J. 

1904),   66  N.  J.  Eq.  180—3141. 
Port  V.  Russell,  36  Ind.  60,  10  Am.  Rep. 

5—1857. 
Portage  City,  etc.  Co.  v.  City  of  Port- 
age,    102      Fed.      769—2550,      3232, 
3525. 
Portage  County  v.  Wisconsin  Cent.  R. 

R.,  121  Mass.  460—330. 
Port   Edwards,    etc.   Ry.   v.   Arpin,   80 
Wis.    214,   49    N.  W.    828—463,    498, 
1301,  1312. 
Porter  v.  Androscoggin  R.  R.,  37  Me. 

349—2333. 
Porter  v.  Bank  of  Rutland,  19  Vt.  410 

—50,  896,  2372. 
Porter  v.  Beacon  Constr.  Co.,   154  Pa. 

St.  8,  26  Atl.  216—359,  763. 
Porter  v.  Blair,  83  Fed.  104—2199. 
Porter  v.  Buckfield  Branch  R.  R.,  32 

Me.  539—2646. 
Porter  v.  Carpenter,  65  N.  H.  650,  23 

Atl.    523—313. 
Porter  v.  Lassen  County,  etc  Co.,  127 
Cal.    261,    59    Pac.    563—1900,    2262, 
2770. 
Porter  v.  Metropolitan  El.  R.  R.,  120 
N.  Y.  284,  24  N.  E.  454—3435. 


4020 


TABLE  OF  CASES. 


[The  numbers  alter  tbe  dash  refer  to  the  pa^es  of  the  text.] 


Porter  v.  Parks,  49  N.  Y.  564—1155, 

1216,  3568. 
Porter  v.  Pittsburg,  etc.  Co.,  120  U.  S. 

649,  670,  672,  7  Sup.  Ct.  741,  30  L. 

Bd.  830—1867,  1965,  2630,  2999. 
Porter  v.  Pittsburg  Steel  Co.,  122  U.  S. 

267,  7  Sup.  Ct.  1206,  L.  Bd.  1210— 

2940,   2992,  2999. 
Porter  v.  Plymouth,  etc.  Co.,  29  Mont. 

347  (1904),  101  Am.  St.  569,  74  Pac. 

938—453,  849. 
Porter  v.  Raymond,  53  N.  H.  519—318, 

321. 
Porter  v.  Robinson,  30  Hun,  209—1624, 

1630,  2249. 
Porter  v.  Rockford,  etc.  R.  R.,  76  111. 

561—1533,  1534,  1537. 
Porter  v.  Sabin,  149  U.  S.  473,  13  Sup. 

Ct.  1008,  37  L.  Ed.  815—2461,  3073. 
Porter  v.  Sawyer,  1  Harr.  (Del.)  517 — 

982. 
Porter  v.  Sherman,   etc.   Co.,  36  Neb. 

271,  54  N.  W.  424—632. 
Porter  v.  Viets,   1  Biss.  177,   19   Fed. 

Cas.  1077—991. 
Porter  v.   Winona,  etc.  Co.,   78  Minn. 

210,  80  N.  W.  965—808. 
Porter  v.  Wormser,  94  N.  Y.  431,  450 — 

977,  1149,  1152. 
Port  Gibson  v.  Moore,  21  Miss.  157 — 

1827,  2033. 
Port  Huron,  etc.  Ry.  v.  St.  Clair  Cir- 
cuit Judge,  31  Mich.  456—2494,  3044. 
Port    Jefferson    Bank   v.    Darling,    91 

Hun,  236,  36  N.  Y.  Sttpp.  153—1815. 
Port  Jervis  v.  First  Nat.  Bank,  96  N. 

Y.   550—2372. 
Port  Jervis,  etc.   R.  R.  v.  New  York, 

etc.  R.  R.,  132  N.  Y.  439,  30  N.  E. 

855—3263. 
Portland  Bank  v.  Storer,  7  Mass.  433 — 

2095. 
Portland  Co.  v.  Hall,  etc.  Co.,  121  N. 

Y.  App.  Div.  779   (1907),  106  N.  Y. 

Supp.  649—2164. 
Portland  Dry  Dock,  etc.  Co.  v.   Trus- 
tees of  Portland,  12  B.  Mon.  (Ky.) 

77—1776. 
Portland,  etc.  Co.  v.  Bobb,  88  Ky.  226, 

10  S.  W.  '?94— 636,  1806. 
Portland,  etc.  Co.  v.  State,  135  Ind.  54, 

34  N.  E.  818,  21  L.  R.  A.  639—3478. 
Portland,  etc.  R.  R.  v.  Deering,  78  Me. 

61,   2   Atl.   670,   57   Am.   Rep.   784— 

3313. 
Portland,    etc.   R.   R.   v.    Graham,    52 

Mass.  1—384. 
Portland,  etc.  R.  R.  v.  Grand,  etc.  R. 

R.,  46  Me.  69—3313. 
Portland,  etc.  R.  R.  v.  Hartford,  58  Me. 

23—321,  349. 
Portland,  etc.  R.  R.  v.  Spillman,  23  Or. 

587,  32  Pac.  688—463,  467,  470. 


Portneuf,   etc.  v.   Western  Loan,   etc. 

Co.,  6  Idaho,  673  (1899),  59  Pac.  362 

—2779. 
Port  of  Mobile  v.  Louisville,  etc.  R.  R., 

84  Ala.  115,  4  South.  106,  5  Am.  St. 

342—3398. 
Port  Richmond,   etc.  R.  R.   v.   Staten 

Island,  etc.  R.  R.,  144  N.  Y.  445,  39 

N.  B.  392—3444. 
Port  Royal,  etc.  Ry.  v.  King,  93  Ga. 

63, 19  S.  B.  809,  24  L.  R.  A.  730^3056. 
Port  Royal  R.  R.  v.  Hammond,  58  Ga. 

523—2425,   3378,   3379. 
Portsmouth  Livery  Co.  v.  Watson,  10 

Mass.  91 — 2536. 
Portsmouth  Tp.  v.  Cranage  S.  S.  Co., 

148  Mich.  230,  111  N.  W.  749—1561. 
Port    Townsend    Nat.    Bank    v.    Port 

Townsend,  etc.  Co.,  6  Wash.  597,  34 

Pac.  597—1280. 
Portuguese,   etc.  Co.,  In  re,  L.  R.  42 

Ch.  D.  160   (1889)— 2257,  2259. 
Portuguese,  etc.  Mines,  In  re,   (1891), 

3   Ch.  28—254. 
Portuguese,  etc.  Mines,  In  re,  L.  R.  42 

Ch.  D.  160   (1889)— 265,  2248. 
Portuguese,  etc.  Mines,  In  re,  L.  R.  45 

Ch.   D.   16    (1890)— 2250,   2259. 
Possel  V.  Smith,  39  Colo.  127,  88  Pac. 

1064—2216. 
Posner  v.   Southern,  etc.  Co.,  109  La. 

658  (1902),  33  So.  641—2498. 
Poet  V.  Beacon,  etc.  Co.,  84  Fed.  371, 

28  C.   C.  A.   431—2017,  2395,  3252. 
Post  V.  Emmett,   40   N.  Y.   App.  Dlv. 

477,  58  N.  Y.  Supp.  129—1098,  1179, 

1232. 
Post  V.  Leland,  184  Mass.  601  (1904), 

69  N.  B.  361—989. 
Post  V.  Pulaski   County,  49  Fed.  628, 

1  C.  C.  A.  405—327. 
Post  V.  Simmons,  9  N.  Y.  Supp.  112— 

1233. 
Post  V.   Southern  Ry.,  103  Tene.  184, 

52  S.  W.  301,  306,  55  L.  R.  A.  481— 

1344,  3303,  3369,  3556. 
Post  V.  Supervisors,  105  U.  S.  667,  26 

L.  Bd.  1204—326. 
Post  V.  Toledo,  etc.  R.  R.,  144  Mass. 

341,  11  N.  E.  540,  59  Am.  Rep.  86— 

581,  598,  1390,  1413. 
Postage  Stamp,  etc.  Co.,  In  re  (1892), 

3  Ch.  566—1873. 
Postal,  etc.  Co.  v.  Chicago,  etc.  Co.,  30 

Ind.  App.  654  (1903),  66  N.  B.  919— 

3578,  3581. 
Postal,  etc.  Co.  v.  City  of  Ne-wport,  25 

Ky.  L.  Rep.  635,  76  S.  W.  159—3601. 
Postal,  etc.  Co.  v.  City  of  Richmond, 

99  Va.  102,  37  S.  B.  789—3647. 
Postal,  etc.  Co.  v.  Cleveland,  etc.  Co., 

94  Fed,   234—3352,  3356,  3580,  3582, 

3583. 


TABLE  OF  CASES. 


4021 


[The  numt)erg  alter  th»  dash  refer  to  the  pages  of  the  text.] 


Postal,  etc.  Co.  v.  Eaton,  170  111.  513, 

49  N.  B.  365,  39  L.  R.  A.  722,  62  Am. 

St.  390—3430,  3559. 
Postal,  etc.  Co.  v.  Farmvllle,  etc.  R.  R., 

96  Va.  661,  32  S.  E.  468—3581. 
Postal,  etc.  Co.  v.  Jones,  133  Ala.  217 

(1902),  32  So.  500—3619. 
Postal,  etc.  Co.  v.  Louisiana,  etc.  R.  R., 

49   La.   Ann.   1270,   22    South.   219— 

3579,  3584. 
Postal,  etc.  Co.  v.  Mobile,  etc.  R.  R.,  54 

S.  W.  727  (Ky.)— 3579. 
Postal,  etc.  Co.  v.  Morgan's,  etc.  R.  R., 

49  La.  Ann.  58,  21  South.  183—3579. 
Postal,   etc.  Co.  v.  Oregon,  etc.  R.  R., 

114  Fed.  787—1981. 
Postal,  etc.  Co.  v.  Peyton,  124  Ga.  746 

(1906),  3  L.  R.  A.  (N.  S.)   333  n,  52 

S.  E.  803—3564,  3571. 
Postal,  etc.  Co.  v.  Vane,  80  Fed.  961, 

26  C.  C.  A.  342—2999,  3132. 
Postal  Tel.  Cable  Co.  v.  Adams,  155  U. 

S.  688,  15  Sup.  Ct.  268,  39  L.  Ed.  311 

—1577,  3645. 
Postal    Tel.    Cable    Co.    v.   Adams,    71 

Miss.  555,  14  South.  36,  42  Am.  St. 

476—3645. 
Postal  Tel.  Cable  Co.  v.  Alabama,  155 

U.  S.  482,  15  sup.  Ct.  192,  39  L.  Ed. 

231—2547. 
Postal  Tel.  Cable  Co.  v.  Alabama,  etc. 

Ry.,  68  Miss.  314,  8  South.  375—3579, 

3584. 
Postal  Tel.  Cable  Co.  v.  Baltimore,  79 

Md.  502,  29  Atl.  819,  24  L.  R.  A.  161 

—3647. 
Postal  Tel.  Cable  Co.  v.  Borough  of 

Strasburg,  Re,  25  Lane.  Co.  Rep.  212 

(1908)— 3649. 
Postal  Tel.  C.  Co.  v.  Charleston,  153 

U.  S.  692,  14  Sup.  Ct  1094,  38  L.  Ed. 

871—1577,  3645. 
Postal   Tel.   C.   Co.  v.   Charleston,   56 

Fed.  419—3645. 
Postal   Tel.    Oble    Co.   v.   Neiw   Hope, 

192  U.   S.   55    (1904),  24  S.   Ct.  204, 

48  L.  Ed.  338—1577,  3648. 
Postal  Tel.  Cable  Co.  v.  Taylor,  192  U. 

S.  64  (1904),  24  S.  Ct.  208,  48  L.  Ed. 

342—1577,  3648. 
Postal   Tel.    Co.   v.   Bruen,    39   N.   Y. 

Supp.  220—3562,  3564. 
Postal  Tel.,  etc.  Co.  v.  Likes,  225  111. 

249  (1907),  80  N.  E.  136—3626. 
Postal  Tel.,  etc.  Co.  v.  Oregon,  etc.  R. 

R     23  Utah,  474,  65  Pac.  735—1981, 

3564,  3581,  3582,  3583. 
Postal  Tel.  Cable  Co.  v.  Oregon,  etc. 

R.  R.,  114  Fed.  787  (1902)— 3564, 

3579,  3582,  3583. 
Postal  Tel.,  etc.  Co.  v.  Oregon,  etc.  R. 

R.  104  Fed.  623  (1900)— 3578,  3582, 

3583. 


Postal  Tel.,  etc.  Co.  v.  Southern  Ry., 

89  Fed.  190—3582. 

Postal  Tel.,  etc.  Co.  v.  Southern  Ry., 

90  Fed.  30—3580. 

Postlewaite  r.  Port  Phillip,  etc.  Co.,  L. 

R.  43  Ch.  D.  452,  552   (1889)— 2014, 

3219. 
Postmaster-General  v.    Corporation    of 

London,  78  L.  T.  Rep.  120   (1898)— 

3408. 
Poston  V.  Hull,  75  Ohio  502,  80  N.  E. 

11—716. 
Potomac  Mfg.  Co.  t.  Evans,  84  Va.  717, 

6  S.  E.  2—2884. 

Pott  V.  Flather,  5  Railw.  &  Can.  Cas. 

85    (1847)— 1594,   1600. 
Pott  V.  Schmucker,  84  Md.  535,  36  Atl. 

592,  35  L.  R.  A.  392,  57  Am.  St.  415 

—1987. 
Pott  V.  Turner,  6  Blng.  702,  706  (1830) 

—1145. 
Potter  V.  Baker,  13  Beav.  273  (1851)  — 

829. 
Potter  V.  Bank  of  Ithaca,  5  Hill,  490, 

7  Hill,  530—2095. 

Potter  T.   Calumet,  etc.  Ry.,  158   Fed. 

521    (1908)— 3406,  3600. 
Potter  V.  Collis,  156  N.  Y.  16,  50  N.  E. 

413—3390. 
Potter  V.  Dear,  95  Oal.  578,  30  Pac.  777 

—519. 
Potter  V.  Mortimer,  114  111.  App.  Rep. 

422    (1904),   affd   213    111.   178—679, 

689. 
Potter  V.   Necedah,  etc.  Co.,  105  Wis. 

25,  80  N.  W.  88,  81  N.  W.  118—111, 

152,  180,  798,  1608. 
Potter  V.   New  York  Inf.   Asylum,   44 

Hun,  367—2288,  2308. 
Potter  V.  Rio  Arriba,  etc.  Co.,  4  N.  M. 

322,  17  Pac.  609—2146. 
Potter  V.  Rossiter,  109  N.  Y.  App.  Div. 

32  (1905),  95  N.  Y.  Supp.  1037—974, 

1100. 
Potter    V.    Stevens    Machine    Co.,    127 

Mass.    592,    34    Am.    Rep.    428—563, 

571. 
Potter  V.  Thornton,  7  R.  I.  252—2135. 
Potteries,  etc.  Ry.,  In  re,  L.  R.  5  Ch. 

App.  67    (1869)— 742. 
Potteries,  etc.  Ry.  v.  Minor,  L.  R.  6 

Ch.  621   (1871)— 2713. 
Potter's  Appeal,    56   Conn.   1,    12   Atl. 

513,  7  Am.  St.  272—912. 
Pottock  V.  Central,  etc.  Tel.  Co.,  31  Pa. 

Sup.  589  (1906)— 3576. 
Potts  V.  New  Jersey  Arms,  etc.  Co.,  17 

N.  J.  Eq.  395,  516—3040. 
Potts  "v.  St.  Paul,  etc.  Assoc,  84  Minn. 

217,  87  N.  W.  604—617. 
Potts  v.  Shreveport,  etc.  Ry.,  110  La.  1 

(1903),  98  Am.  St.  452,  34  So.  103— 

3627. 


4022 


TABLE  OP  CASES. 


[TlieoMimbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Potts  T.  Wallace,  146  U.  S.  689,  13  Sup. 

Ct.    196,    36   L.   Ed.   1135—358,   452, 

2278 
Patts  V.  Wallace,  32  Fed.  272—486. 
Potts  V.  Warwich,  etc.  Co.,  Kay,  142 

(1853)— 3310,  3467. 
Pottsville  V.  People's  Ry.,  148  Pa.  St. 

175,  23  Atl.  900—3440. 
Pottsville    Bank    t.    MlnersvlUe,    etc. 

Co.,  211  Pa.  St.  566   (1905),  61  Atl. 

119—1234,  2237. 
Potvln  V.  Denney  Hotel  Co.,  26  Wash. 

309,  66  Pac.  376—1909,  2446. 
Potwin  V.  Greenewald,  123  111.  App.  34 

(1905)— 20S0,  2083,  2246,  2350. 
Poughkeepsie,   etc.   Co.,   In  re,  108  N. 

Y.  483,  15  N.  B.  601—3464. 
Poughkeepsie,  etc.  Co.  v.  Griffin,  24  N. 

Y.  150—297,  1312. 
Pound,  In  re,  62  L.  T.  Rep.  137  (1889) 

—2714. 
Powder    River    Cattle    Co.    v.   Custer 

County,  9  Mont.  145,   22  Pac.  383— 

2163. 
Powder  River,    etc.   Co.   v.   Lamb,    38 

Neb.  339,  56  N.  W.  1019—2315. 
Powell  V.  Adams,  98  Mo.  598,  12  S.  W. 

295—1037. 
Powell  V.  Blair,  133  Pa.  St.  550,  19  Atl. 

559—1192,  2725. 
Powell  V.  Conover,  75  Hun,  11,  26  N. 

Y.   Supp.  1028—2265,  2379. 
Powell  V.  Dawson,  45  W.  Va.  780,  32  S. 

E.   214—42,   643. 
Powell  V.  Georgia,  etc.  Ry.,  121  Ga.  803 

(1905),       49       S.       B.       759—1939, 

2219 
Powell  V.  Hinkley,  93  N.  Y.  App.  Div. 

138   (1904),  87  N.  Y.  Supp.  2—2445, 

3175. 
Powell  v.  Jesisopp,  18  C.  B.  336  (1856) 

—981,  1368. 
Powell     V.     London     &     Prov.     Bank 

(1893),  1  Cb.  610,  2  Cb.  555—922. 
Powell  v.  Macon,  etc.  R.  R.,  92  Ga.  209, 

17   S.   B.   1027—3442. 
Powell  V.  McCord,  121  111.  330,  12  N.  B. 

262—991. 
Powell  V.  Murray,  157  N.  Y.  717,  53  N. 

E.  1130—107,  216,  2080. 
Powell  V.  Murray,  3   N.  Y.  App.  Div. 

273,   38   N.  Y.   Supp.   233—107,   216, 

2080. 
Powell  V.  Newburgb,  19  Johns.  284 — 

2324. 
Powell  V.  North  Missouri  R.  R.,  42  Mo. 

63—1828,  3295. 
Powell  V.  Oregonian  Ry.,  36  Fed.  726, 

13   Sawy.  535,  2  L.  R.  A.  270 — 535, 

557. 
Powell  V.  Oregonian  Ry.,  38  Fed.  187, 
13  Sawy.  543,   3  L.  R.  A.  201—531, 
535,  557,  613,  1776. 


Powell  V.  Pennsylvania  R.  R.,  32  Pa. 

St.   414,   75  Am.  Dec.  564—3371. 
Powell   V.  Waldron,   89   N.  Y.  328,  42 

Am.  Rep.  301 — 1359. 
Powell  V.  Willamette  Valley  R.  R.,  15 

Or.   393,   15   Pac.   663—681,   1951. 
Power  V.  Cassidy,  79  N.  Y.  602,  35  Am. 

Rep.  550—1740. 
Power    V.    O'Oonner,    19    W.    R.    923 

(1871)— 2509. 
Powers  V.   Blue,   etc.  Assoc,  86  Fed. 

705—2232,   2856. 
Powers  V.  Detroit,  etc.  Ry.,  201  U.  S. 

543   (1906),  26  S.  Ct.  556,  50  L.  Ed. 

860—1534,    1571,    3288. 
Powers  V.  Inferior  Court  of  Dougherty 

County,   23  Ga.   65—329. 
Powers  V.  Knapp,  158  N.  Y.  733,  53  N. 

E.  1131—177. 
Powers  V.  Knapp,  85  Hun,  38,  32  N.  Y. 

Supp.   622—177. 
Powers  V.  Knapp,  71  Hun,  371,  25  N. 

Y.  Supp.   19—297,   719,   721. 
Powers  V.  Scblicht,  etc.  Co.,  23  N.  Y. 

App.  Div.  380,  48  N.  Y.  Supp.  237, 

affi'd  165  N.  Y.  662,  59  N.  E.  1129— 

2286. 
Powers   V.   State,    etc.   Co.,   116  N.  Y. 

App.    Div.    737    (1907),    102    N.    Y. 

Supp.  34—3561. 
Powis  V.  Harding,  1  C.  B.  (N.  S.)  533 

(1857)— 436,  1092. 
Powles  V.  Page,  3  C.  B.  16,  24,  81— 

2376. 
Prall  V.  Hamill,  28  N.  J.  Eq.  66—931. 
Prall  V.  Tilt,  27  N.  J.  Eq.  393,  28  N.  J. 

Bq.   479—928,  931,  933. 
Prall  V.   Tilt,   28   N.  J.  Bq.   479—928, 

1084. 
Prairie  Lodge  V.  Smith,  58  Miss.  301 

—2572. 
Prater,    In   re,   L.   R.    37    Ch.   D.   481 

(1888)— 826. 
Pratber  v.  Western  Union  Tel.  Co.,  89 

Ind.  501—3576.  ' 
Pratt   V.    American   Bell   Telepb.   Co., 

141  Mass.  225,  5  N.  B.  307,  55  Am. 

Rep.  465—781,  986. 
Pratt  V.  Bacon,  27  Mass.  123—2432. 
Pratt  V.  Boody,  55  N.  J.  Bq.  175,  36 

Atl.   1113—982. 
Pratt  V.  Boston,  etc.  R.  R.,  126  Mass. 

443—775,   1066,   1068. 
Pratt  V.  Dwelling,   etc.   Ins.  Co.,  130 

N.  Y.  206,  29  N.  B.  117—1914. 
Pratt  V.  Eaton,  79  N.  Y.  449—2099. 
Pratt  V.  Finkle,  99  Ga.  616,  25  S.  E. 

941—2189. 
Pratt  V.  Goswell,  9  C.  B.   (N.  S.)  706 

(1861)— 1408. 
Pratt    V.     Hutchinson,    15   Bast,   511 

(1812)— 1365. 
Pratt  V.  Jewett,  75  Mass.  34—1768. 


TABLE  OF  CASES. 


4023 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Pratt   T.   Machinists'    Nat.    BanlJ,    123 

Mass.  110—775. 
Pratt  V.  Meriden  Cutlery  Co.,  35  Conn. 

36—1406. 
Pratt  V.  Munson,  84  N.  Y.  582—3217. 
Pratt  V.  Nixon,  91  Ala.  192,  8   South. 

761—2895. 
Pratt  V.  Oshkosh  Match  Co.,  89  Wis. 

406,   62   N.  W.   84—2042,  2315. 
Pratt    V.    Pratt,    33    Conn.    446—1473, 

1477. 
Pratt  V.  Prouty,  104  Iowa,  419,  73  N. 

W.  1035,   65  Am.  St.  472—941. 
Pratt  V.   Short,  79   N.  Y.  437,  35  Am. 

Rep.  531—2095,  2098. 
Pratt  V.  Taunton  Copper  Mfg.  Co.,  123 

Mass.  110,  25  Am.  Rep.  37—1066. 
Pratt  V.  Trustees,  etc.,  88  Md.  610,  42 

Atl.  51—2142. 
Pratt  V.  Wilcox  Mfg.  Co.,  64  Fed.  589 

—1973. 
Pratte  v.  Enslow,  46  W.  Va.  527,  33  S. 

E.  322—1472,  2707. 
Pray  v.  Blanchard,  95  N.  Y.  App.  Div. 

423     (1904),    88    N.    Y.    Supp.   650 

—1414. 
Pray  v.  Mitchell,   60  Me.  430—975. 
Pray  v.  Todd,  71  N.  Y.  App.  Div.  391, 

75  N.  Y.  Supp.  947—1401,  2437. 
Pray's  Appeal,  34  Pa.   St.  100—911. 
Preachers'  Aid  Soc.  v.  Rich,  45  Me.  552 

—89,  1358. 
Preble    v.    Greenleaf,    180    Mass.    79 

(1901),  55  L.  R.  A.  623,  61  N.  E.  808 

—924. 
Precious,    etc.    Soc.    v.    Elsythe,    102 

Tenn.  40,  50   S.  W.  759—85,  2330. 
Prefontaine  v.  Grenier,  95  L.  T.  Rep. 

623    (1906)— 2186. 
Premier   C.  Mfg.  Co.,  In  re,  70  Conn. 

473,  39  Atl.  800—3177. 
Premier  Steel  Co.  v.  Yandes,  139  Ind. 

307,  38  N.  E.  849—3156. 
Prendergast  v.  Turton,  1  Y.  &  C.  (Ch.) 

98  (1841)— 387,  394. 
Prentice  v.  Geiger,  74  N.  Y.  341—3538. 
Prentice  v.  U.   S.,  etc.   Steamship  Co., 

78  Fed.  106—507,  2028. 
Prentiss  V.  Cleveland  Tel.  Co.,  32  W. 

L.  Bull,  13   (Ohio)— 3662. 
Prentiss,  etc.  Co.  v.  Godchaux,  66  Fed. 

234,    13    C.    C.    A.    420—2271,    2296, 

2339,  2770. 
Prentiss,  etc.  Co.  v.  Whitman,  etc.  Co., 

88  Md.  240,  41  Atl.  49—3059. 
Presbyterian  Church  v.  Cooper,  112  N. 

Y.  517,  20  N.  E.  352,  3  L.  R.  A.  468, 

8  Am.   St.   767—290. 
Presbyterian  Cong.  v.  Carlisle  Bank,  5 

Pa.   St.   345—1094,   1421,   1437,   1584. 
Presbyterian,  etc.  v.  Gilbee,  212  Pa.  St. 

310  (19051,  61  Atl.  925—2255. 
Presbyterian  Soc.   v.  Auburn,   etc.  R. 
R.,  3  Hill,  567—36. 


Presbyterian  Soc.  v.  Beach,  74  N.  Y.  72 

—290. 
Prescott  v.  Haughey,  65  Fed.  653—430, 

2075. 
Prescott  V.   Hixon,  22   Ind.  App.   139, 

53  N.  E.  391,  72  Am.  St.  291-2347. 
President,  etc.  v.  Myers,  6  S«rg.  &  R. 

(Pa.)   12,  9  Am.  Dec.   402—2336. 
President,  etc.  v.  United,   etc.  Co.,   93 

Md.   138,   48  Atl.   723—3433,   3500. 
President,  etc.  v.  Village  of  Canandai- 

gua,  96  Fed.  449—3517. 
Press  v.  Duncan,  100  Iowa,  355,  69  N. 

W.  543—992. 
Pressed,   etc.   Co.  v.  Eastern  Ry.   etc., 

121  Fed.  609—3385. 
Press  Printing  Co.  v.  State  Board  of 

Assessors,  51  N.  J.  L.  75,  16  Atl.  173 

—644. 
Prest  V.  Cole,  183  Mass.  283  (1903),  67 

N.  E.  246—956. 
Preston  v.    Cincinnati,   etc.  R.   R.,   36 

Fed.   54,   1  L.   R.   A.   140—190,   556, 

2609. 
Preston  v.  Cutter,  64  N.  H.  461,  13  Atl. 

874—2308. 
Preston  v.  Fire  Extinguisher  Mfg.  Co., 

6  Fed.  721—2546. 
Preston  v.  Grand  Collier  Dock  Co.,  11 

Sim.  327   (1840)— 278,  367,  368,  401, 

1854,  2427. 
Preston  v.  Liverpool,  etc.  Ry.,  5  H.  L. 

Cas.  605  (1856),  17  Beav.  114,  1  Sim. 

(N.  S.)    586   (1851)— 2211,  3375. 
Preston  v.  Loughran,  58  Hun,  210,  12 

N.  Y.  Supp.  313—2117,  3080. 
Preston     v.     Marquette     County,     etc. 

Bank,   122  Mich.   696    (1900),   81   N, 

W.  920—2308. 
Preston  v.  Melville,  16  Sim.  163  (1848) 

—1520,  1521. 
Preston  v.  Missouri,  etc.  Co.,  51  Mo.  43 

—2270. 
Preston  v.  Northwestern,  etc.   Co.,  67 

Neb.  45   (1903),  93  N.  W.  136—2684. 
Preston    v.    Pangburn,    N.    Y.    L.   J., 

March  7,  1892—1271. 
Preston  v.  Preston,  95  U.  S.  200,  24  L. 

Ed.  494—2406. 
Preston    v.    Rockey,    185    N.    Y.    186 

(1906),  77  N.  B.  1156—1361. 
Preston  v.   Southwick,  115   N.  Y.  139, 

21  N.  E.  1031—2973. 
Preston  v.  Tumbridge,  etc.  Ltd.,  88  L. 

T.  Rep.  53—2949,  3058. 
Preston  Nat.  Bank  v.  George  T.  Smith, 

etc.  Co.,  84  Mich.  364,  47  N.  W.  502 

—2293. 
Prettyman  v.  Tazewell  County,  19  III. 

406,  71  Am.  Dec.  230—329,  338,  345. 
Prewitt  V.  Trimble,  92  Ky.  176,  17  S. 

W.   356,  36  Am.   St.    586—899,  1033. 
Price  V.  Anderson,  15  Sim.  473  (1847) 
—1520,  1522. 


4024 


TABLE  OF  CASES. 


[The  mimbers  after  tie  dash  refer  to  the  pages  of  th«  text.] 


Price  V.  Dime  Sav.  Bank,  124  111.  317, 

15  N.  E.  754,  7  Am.  St.  367—1200. 
Price  V.  Grand  Rapids,  etc.  R.  R.,  13 

Ind.  58—364,   2258. 
Price  V.   Great  Western,  etc.  Ry.,  16 

M.  &  W.   244    (1847)— 2672,   2713. 
Price  V.  Grover,  40  Md.  102—1211. 
Price  V.  Holcomb,  89  Iowa,  123,  56  N. 

W.  407—1660,  1766,  1913,  1971,  1998, 

2646. 
Price  V.  Hurley,  201  Pa.  St.  606  (1902), 

51  Atl.  339—1032. 
Price  V.  Minot,  107  Mass. '49— 966,  986. 
Price  V.  Morning,  etc.  Oo.,  83  Mo.  App. 
•    470—1456. 
Price  V.  Pine  Mountain,  etc.  Co.,  32  S. 

"W.  267  (Ky.)— 847. 
Price  V.  Pittsiburg,  etc.  R.  R.,  34  111. 

13,  36—269. 
Price  V.  Price,  6  Dana  (Ky.),  107 — 57. 
Price  V.  Whitney,  28  Fed.  297—719. 
Price  V.  Yates,  19  Fed.  Gas.  1322—588. 
Price's  Appeal,  106  Pa.  St.  421—657. 
Price  &  Brown's  Case,  3  De  G.  &  Sm. 

146    (1850)— 671. 
Pridham  v.  Weddington,  74  Tex.  354, 

12  S.  W.  49—999. 
Priest  V.  Essex  Hat  Mfg.  Co.,  115  Mass. 

380—504,  541,  1507. 
Priest  V.  Glenn,  51  Fed.  400,  2  C.  C.  A. 

305—493,   498,  701. 
Priest  V.  Glenn,  51  Fed.  405,  2  C.  C.  A. 

311—495. 
Priest  V.  White,  89  Mo.  609,  1  S.  W. 

361—144,  192,  428,  2430. 
Prime's  Estate,  ]<I.  Y.  L.  J.,  March  6, 

1891—1516. 
Prime's  Estate,  In  re,  136  N.  Y.  347, 

362,  32  N.  B.  1091,  18  L.  R.  A.  713— 

2147. 
.Primrose  v.  Western  U.  Tel.  Co.,  154 

U.  S.  1,  14  Sup.  Ct.  1098,  38  L.  Ed. 

883—3370,  3651. 
Prince  v.  Lynch,  38  Cal.  528,  99  Am. 

Dec.  427—604. 
Prince  v.  Quincy,  105  111.  138,  215,  44 

Am.  Rep.  785—3522. 
Prince  v.   Schlesinger,    116   App.   Div. 

500   (1906),  101  N.  Y.  Supp.  1031— 

3121. 
Prince,  etc.  Co.  v.  St.  Paul,  etc.  Co.,  68 

Minn.  121,  70  N.  W.  1079—1440. 
Prince  Mfg.  Co.  v.  Prince's,  etc.  Co.,  51 

Hun,     443,    4    N.    Y.    Supp.    348— 

2530. 
Prince  of  Wales  Ass'n  Co.  v.  Harding, 

El.,  Bl.  &  E.  183  (1857)— 2353,  2356. 
Princess  of  Reuss  v.  Bos,  L.  R.  5  H.  L. 

176    (1871)— 1773. 
Princeton  Bank  v.  Crozer,  22  N.  J.  L. 

383,  53  Am.  Dec.  254—1262. 
Princeton  Min.  Co.  v.  First  Nat.  Dank, 

7  Mont.  530,  19  Pac.  210—2146. 


Prindle  v.  Washington  L.  Ins.  Co.,  149 

N.  Y.  614,  44  N.  B.  1120—2272. 
Prindle  V.  Washington  L.  Ins.  Co.,  73 

Hun,  448,  26  N.  Y.  Supp.  474—2272. 
Pringle  t.  Eltringham,  etc.  Co.,  49  La. 

Ann.  301,  21  South.  515— 1767. 
Printing,  etc.   Co.  v.  Brantingham,  77 

N.  Y.  App,  Div.  280,  79  N.  Y.  Supp. 

190—1060. 
Printing  House  t.  Trustees,  104  U.  S. 

711,  26  L.  Ed.  902—1315. 
Pritchitt    V.    Nashville   Trust  Co.,    96 

Tenn.  472,  36  S.  W.  1064,  33  L.  R.  A. 

856—1517. 
Proctor  V.    San   Antonio,   etc.  Ry.,  26 

Tex.  Civ.  App.  148   (1901),  62  S.  W. 

938,  939—2036. 
Proctor  V.    Sidney,   etc.   Co.,    8   N.   Y. 

App.  Div.  42,  40  N.  Y.  Supp.  454— 

1771,  2532. 
Proctor,  etc.  Co.  v.  Finley,  98  Ky.  405, 

33  S.  W.  188—1636,  1648,  1700. 
Produce,    etc.    Co.   v.   Bieberbach,   176 

Mass.  577,  58  N.  E.  162 — 2357,  2369. 
Proffitt  V.  Wye  Valley  Ry.,   64  L.   T. 

Rep.  669   (1891)— 2735,  2954,  3310. 
Pronik  v.  Spirits,  etc.  Co.,  58  N.  J.  Eq. 

97,  42  Atl.  586—743,  766,  1302,  1316. 
Prospect,    etc.,    In    re,    126    Fed.    1011 

(1904)— 2685. 
Prospect,   etc.  R.  R.,  In  re,   67  N.  Y. 

371—3263,  3267. 
Prosper,   etc.   Co.,  In  re,  L.  R.  <!  Ch. 

286    (1872)— 1368. 
Prosser  v.  First  Nat.  Bank,  106  N.  Y. 

677,   13   N.   B.   287—1020. 
Protection  Life  Ins.  Co.  v.  Osgood,  93 

111.  69—243,  1191,  1584. 

Prothro  v.  Minden  Sem.,   2  La.  Ann. 

939—2270. 
Prout  V.  Chisholm,  21  N.  Y.  App.  Div. 

54,  47  N.  Y.   Supp.   376—1155. 
Prouty  V.  Lake  Shore,  etc.  R.  R.,  52  N. 

Y.  363—744,  3295. 
Prouty  V.  Lake  Shore,  etc.  R.  R.,  85  N. 

Y.   273—2427. 
Prouty  V.  Michigan,  etc.  R.  R.,  1  Hun, 

655—757,  759,  760,  1495,  2427,  2838. 
Prouty  V.  Prouty,  etc.  Co.,  155  Pa.  St 

112,  25  Atl.  1001—675,  3151. 
Providence    Bank   v.    Billings,   4    Pet. 

514,   7  L.  Ed.  939—1548,  1568. 
Providence,  etc.  Co.  v.  Kent,  etc.  Co., 

19  R.  I.  561,  35  Atl.  152—443,  2028. 
Providence,  etc.  R.  R.,  In  re,  17  R.  I. 

324,  21  Atl.  965—3357. 
Providence,  etc.  R.  R.  v.  Wright,  2  R. 

I.  459,  464—1545. 
Providence  Gas  Co.  v.  Thurber,  2  R.  I. 

21,  55  Am.  Dec.  621—3401,  3489. 
Providence  Steam,  etc.  Co.  v.  Connell, 

86  Hun,   319,  33  N.  Y.  Supp.  482— 

605. 


TABLE  OP   CASES. 


4025. 


[The  numbers  atter  the  dash  refer  to  the  pages  of  the  text.] 


Provident,   etc.  Co.  v.   Saxon,   116  La. 

408    (1906),  40  So.  778—630. 
Provident,  etc.  Co.  v.  Wilson,  25  Q.  B. 

Rep.   (Can.)    53    (1866)— 370. 
Provident,  etc.  Soc.  v.  Ford,  114  U.  S. 

635,  5  Sup.  Ot.  1104,  29  L.  Ed.  261— 

2553. 
Provident   Inst.   v.   Boston,   101   Mass. 

575,  3  Am.  Rep.  407—1552,  1554. 
Provident  Inst.  v.  Gardiner,  4  R.  I.  484 

—1545. 
Provident    Life,    etc.    Co.    v.    Mercer 

County,  170  U.  S.  593   (1898),  18  S. 

Ct.  788,  42  L.  Ed.  1156—341. 
Provident  Sav.  Inst.  v.  Jacltson  Place, 

etc.  Rink,  52  Mo.  552,  557—543,  724, 

1308. 
Provincial,  etc.   Co.  v.   Shaw,   9   Q.  B. 

Rep.    (Can.)    553    (I860)— 703. 
Provincial  Ins.  Co.  v.  Shavy,  19  U.  C. 

(Q.  B.)    533—699. 
Provisional  Municipality  v.  Northrup, 

66     Fed.     689,    14     C.     C.    A.     59— 

2998. 
Provost    V.   Morgan's,    etc.    R.    R.,    42 

La.    Ann.    809,    8    South.    584—1370, 

1812. 
Provost  V.  Neiw  Chester  Water  Co.,  162 

Pa.  St.  275,  29  Atl.  914—3514. 
Prudential,   etc.   Co.   v.   Cushman,   130 

Iowa,   378    (1906),   106  N.  W.  934— 

2168. 
Pruyn  v.   McCreary,    105   N.   Y.    App. 

Div.  302  (1905),  94  N.  Y.  Supp.  1160 

—3084.     • 
Pruyn    v.    Milwaukee,    18   Wis.    367 — 

2672. 
Pruyne  v.  Adams,  etc.  Co.,  155  N.  Y. 

629,  49  N.  E.  1103—2341,  2579. 
Pruyne  v.  Adams  Furniture,  etc.  Co., 

92   Hun,  214,  36  N.  Y.  Supp.  361— 

2341,  2579. 
Puhlic  Service  Corp.  v.  American,  etc. 

Co.,  67  N.  J.  Eq.  122  (1904),  57  Atl. 

482—3481. 
Public  Service,  etc.  v.  DeGrote,  70  N. 

J.  Eq.  454,  62  Atl.  65—3261,  3486. 
Pueblo,    etc.   Bank  v.    Richardson,    39 

Colo.  319,  89  Pac.  799—1440,  2369. 
Puehlo,  etc.  Co.  v.  Allison,  70  Pac.  424 

(Colo.)— 3134. 
Pueblo,  etc.  R.  R.  v.  Taylor,  6  Colo.  1, 

8  (1881),  45  Am.  Rep.  512—34. 
Puget  Sound,  etc.  R.  R.  v.  Ouellette,  7 

Wash.  265,  34  Pac.   929—289,  379. 
Pugh  V.  Fairmont,  etc.  Co.,  112  U.   S. 

238,  5  Sup.  Ct.  131,  28  L.  Ed.  684— 

2675. 
Pugh  V.  Sharman's  Case,  L.  R.  13  Eq. 

566   (1872)— 282,  287,  696. 
Pugh's  Case,  L.  R.  13  Bq.  566   (1872) 

—729. 
Pulbrook  V.  Richmond,  etc.  Mining  Co., 


L.    R.    9    Oh.    D.    610    (1878)— 1751, 

1756. 
Pulford  V.  Detroit  Fire  Dep't,  31  Mich. 

458—24. 
PuUan  V.  Cincinnati,  etc.  R.  R.,  4  Biss. 

35,  20  Fed.  Cas.  32—2734,  2736,  2782, 

2783,  27'91,  2950,  2955,  2956,  2957, 

3022,  3110. 
Pullan  V.  Cincinnati,  etc.  R.  R.,  5  Biss. 

237,  247,  20  Fed.  Cas.  38—2950. 
Pullis  V.  Pullis  Bros.,  etc.  Co.,  157  Mo. 

565,  57  S.  W.  1095—2743. 
Pullman    v.    Stebbins,    51    Fed.    10 — 

2444,   2449. 
Pullman  v.  Upton,  96  U.  S.  328,  24  L. 

Ed.  818—150,  671,  701,  792,  793,  2524, 

2528. 
Pullman    Palace    Car    Co.    v.    Central 

Transp.  Co.,  65  Fed.  158—3269. 
Pullman   Palace    Car   Co.   v.   Missouri 

Pac.  R.  R.,  11  Fed.  634,  3  McCrary, 

645—859. 
Pullman's  Car  Co.  v.  Penn,  141  U.  S. 

18,  11  Sup.  Ct.  876,  35  L.  Ed.  613— 

1577. 
Pullman's,  etc.  Co.  v.  Central,  etc.  Co., 

171  XJ.  S.  138,  18  Sup.  St.  808,  43  L. 

Ed.  108—2058,  3269,  3279,  3553. 
Pullman's  Palace  Car  Co.  v.  American 

L.  &  T.  Co.,  84  Fed.  18,  28  C.  C.  A. 

263—3007. 
Pullman's  Palace  Car  Co.  v.  Missouri 

Pac.  Ry.,  115  U.  S.  587,   6  Sup.  Ct. 

194,  29  L.  Ed.  499—859,  3294. 
Pulsford    V.    Richards,    17    Beav.    87 

(1853)— 399,    417. 
Pulsifer  v.  Greene,  96  Me.  438   (1902), 

52   Atl.    921—595,   615. 
Pumpelly  v.  Green  Bay  Co.,  13  Wall. 

166,  20  L.  Ed.  557—3355. 
Pumphrey  v.   Threadgill,   9    Tex.   Civ. 

App.  184,  28  S.  W.  450—2738,  3485. 
Punt  V.  Symons  &  Co.,  Ltd.,   (1903),  2 

Ch.  506—28,  779,  1704,  2221. 
Purcell   V.    British,   etc.   Co.,    42    Fed. 

465—2554. 
Purchase  v.  New  York  E'xch.  Bank,  3 

Rob.    (N.   Y.)    164—897,   1058,   1089, 

1100,  1129. 
Purdey's  Case,  16  W.  R.  660   (1868)  — 

459. 
Purdom  v.   Ontario,   etc.   Deb.   Co.,   22 

Ont.  Rep.    (Can.)    597    (1892)— 1660, 

2762. 
Purdy  V.  Erie  R.  R.,  162  N.  Y.  42,  56 

N.  E.  508,  48  L.  R.  A.  669—3316. 
Purnell  v.  McLane,  98  Md.  589  (1904), 

56  Atl.  830—3547. 
Purse  V.  Snaplin,  1  Atk.  414  (1737)— 

824. 
Purser   v.    Eagle    Lake,    etc.    Co.,    Ill 

Cal.'   139,    43    Pac.    523—2237,    2271, 

2769. 


4026 


TABLE  OF  CASES. 


[The  numbers  alter  the  dash  refer  to  the  pages  of  the  text.] 


PuTton  V.  New  Orleans,  etc.  R.  R.,  3 

La.  Ann.  1932—1839. 
Pusey    V.     New     Jersey    R.    R.,    14 

AM>.  Pr.   (N.   S.)    434—2615. 
Pusey,  etc.  Co.  v.  Love,  66  Atl.  1013 

(190«)— 560. 
Puster  V.  Parker,  etc.  Co.,  64  N.  J.  Eq. 

599    (1903),  55  Atl.  817—2553. 
Puster  V.  Parker,  etc.  Co.,  59  Atl.  232 

(N.  J.  1904)— 2553. 
Put-in-Bay,  etc.  Co.  v.  Ryan,  181  U.  S. 

409,  21  Sup.  Ct.  709,  45  L.  Ed.  927— 

2861. 
Putnam  v.  Gunning,  162  Mass.  552,  39 

N.  E.  347—1934,  2481. 
Putnam   v.    Hutchinson,    4    Can.    App. 

273,  45  Pac.   931^47,   799. 
Putnam   v.   Jacksonville,    etc.   Ry.,    61 

Fed.    440—2747,     2827,     2847,     3026, 

3032. 
Putnam  v.  Lincoln,  etc.  Co.,  118  N.  Y. 

App.    Div.    469    (1907),    104    N.    Y. 

Supp.  4—56,  917.  1061,  1529. 
Putnam    v.    Mlsochi,    189    Mass.    421 

(1905),  109  Am.  St.  648,  75  N.  B.  956 

—536,    537. 
Putnam  v.  New  Albany,  4   Blss.   365, 

385,   20   Fed.   Cas.   79,   86—286,   314, 

501. 
Putnam  v.   Ruch,    54   Fed.   216—1822, 

2456. 
Putnam   v.   Ruch,   56   Fed.   416—2469, 

3556. 
Putnam  v.  Sweet,  1  Chand.  (Wis.)  286 

334—1684. 
Putnam,  etc.  Bank  v.  Beal,  54  Fed.  577 

—3071. 
Pyles  V.  Furniture  Co.,  30  "W.  Va.  123, 

2  S.  E.  909-2116. 
Pyle  Works,  In  re  (1891),  1  Ch.  173— 

364,  2117,  2735. 
Pyle  Works,  in  re,  L.  R.  44  Ch.  D.  534 

(1890)— 364. 
Pynchon  v.  Day,  118  111.  9,  7  N.  E.  65 

—1403. 
Pyper   v.    Salt   Lake,    etc.   Assoc,    20 

Utah,  9,  57  Pac.  533—1924. 
Pyrolusdte,  etc.  Co.,  In  re,  29  Hun,  429 

—1771. 
Pythias  v.  Weller,  93  Va.  605    (1896) 

—7. 


Q. 

Quackenboss  v.  Globe,  etc.  Co.,  177  N. 

Y.    71    (1903),    69    N.   E.   223—2335, 

2236. 
Quackenboss  v.  Globe  &  Rutgers,  etc. 

Co.,  106  N.  Y.  App.  Div.  466  (1905), 

94  N.  Y.  Supp.  723—2067,  2521. 
Quarl  V.  Abbett,  102  Ind.  233,  1  N.  B. 

476,  52  Am.  Rep.  662—1059. 


Quay  V.  Presidio,  etc.  R.  R.,  82  Cal.  1, 

22  Pac.  925—908,  1078. 
Quebrada  Ry.  etc.  Co.,  In  re,  L.  R.  40 

Ch.  D.  363   (1889)— 765. 
Quee  Drug  Co.  v.  Plant,  55  N.  Y.  App. 

Div.  87,  67  N.  Y.  Supp.  10—13,  20, 

32,  2292,  2615.- 
Queen  v.  Bradford  Nav.  Co.,  6  Best  & 

S.   631—99. 
Queen,  The,  v.  Extern  Counties  Ry., 

10  Ad.  &  Bl.  531   (1839)— 1796. 
Queen  v.  General  Cemetery  Co.,  6  El.  & 

B.    415    (1856)— 1090. 
Queen  v.  Grand  Canal,  1  Jr.  L.  R.  337 

(1839)— 1405. 
Queen  v.  Grand  Junction  Ry.,  4  Q.  B. 

18,  37—3365. 
Queen,  The,  v.  Lancashire,  etc.  Ry.,  1 

El.  &  Bl.  228    (1852)— 1796. 
Queen  v.  Ledgard,  1  Q.  B.  616  (1841)^ 

361. 
Queen  v.  Londonderry,  etc.  Ry.,  13  Q. 

B.  998  (1849)— 356,  1431. 

Queen  v.  London,  etc.  Ry.,  1  Q.  B.  558, 

591—3365. 
Queen  v.  United,  etc.  Tel.  Co.,  31  L.  J. 

Mag.  Cas.  166,  9  Cox,  Cr.  Cas.  137, 

174—3604. 
Queen  v.  Victoria  Park  Co.,  1  Q.  B.  288 

(1841)— 361. 
Queenan  v.  Palmer,  117  111.  619,  7  N. 

E.  470,  613—577,  585. 
Queen  Anne's,  etc.  Co.  v.  Queen  Anne's 

R.    R.,    148    Fed.    41    (1906)— 3123, 

3164,  3217. 
Queen  City,  etc.  Co.  v.  Crawford,  127 

Mo.  356,  30  S.  W.  163—633,  2218. 
Queen  City,  etc.  Co.  v.  McAden,  131  N. 

C.  178  (1902),  42  S.  E.  575—406. 
Queen  Ins.  Co.  v.  State,  86  Tex.  250,  24 

S.   W.   397,   22   L.  R.   A.   483—1345, 

1801,  3497. 
Queensbury  v.  Culver,  19  Wall.  83,  22 

L.  Bd.  100—328,  331,  333. 
Queen's  College  v.  Sutton,  12  Sim.  521 

f  1842) 822 

Queen's  Hotel,'  In  re  (1900),  1  Ch.  792 

—3159. 
Queensland,   etc.   Co.,   In  re,  58  L.  T. 

Rep.  878    (1888),   (1891),  1  Ch.  536> 

(1898)  1  Ch.  219—507,  3097. 
Quick    V.    Lemon,    105    111.    578—294, 

602. 
Quill  V.  Empire  State,  etc.  Co.,  169  N. 

Y.  1,  53  N.  E.  679—3615. 
Quin  V.  Earle,  95  Fed.  728—3090. 
Quinby  v.  Vermont  Central,  etc.,  23  Vt. 

QgY 3362    ' 

Quincey  v.  White,  63  N.  Y.  370,  383— 

1696. 
Quincey  v.  Young,  5  Daly,  327—1696. 
Quincy  v.  Chicago,  etc.  R.  R.,  94  111. 

537—2976,   3401,   3421. 


TABLE  OP  CASES. 


4027 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Quincy  v.  Steel,  120  U.  S.  241,  7  Sup. 

Ct.   520,   30  L.  Ed.   624—2418,   2430, 

2471,  2511. 
Quincy,  etc.  Co.  v.  Hood,  77  111.  68 — 

2367. 
Quincy,  etc.  R.  R.  v.  Humphreys,  145 

U.  S.  82,  103,  12  Sup.  Ct.  787,  36  L. 

Ed.  632—3005,  3035,  3120. 
Quincy,   etc.   R.   R.   vr  Morris,   84   111. 

410—329. 
Quincy   R.    R.    Bridge    Co.    v.    Adams 

County,  88  111.  615—1533,  1566,  3378, 

3379. 
Quiner  v.  Marblehead  Social  Ins.  Co., 

10  Mass.  476—897,  1078,  1716. 
Quinlan  v.  Houston,  etc.  Ry.,  89  Tex. 

356,  34  S.  W.  738—10. 
Qulnn  V.  Safe-Deposit,  etc.  CO.,  93  Md. 

285,  48  Atl.  835—1514. 


R. 

Rabe  v.  Dunlap,  51  N.  J.  Eq.  40,  25  Atl. 

959—1327,  2403,  3261. 
Racine  County  Bank  v.  Ayers,  12  Wis. 

512—316,  762. 
Racine,  etc.   Co.  v.  Joliet,  etc.  Co.,  27 

Fed.  367,  375—2366. 
Racine,  etc.  R.  R.  v.  Farmers'  L.  &  T. 

Co.,  49  111.  331,  346,  349,  95  Am.  Dec. 

595—1809,  1810,  2328,  2921,  3295, 

3379. 
Radam,  etc.  Co.,  Matter  of,  110  N.  Y. 

App.  Div.  329  (1905),  97  N.  Y.  Supp. 

76—2784. 
Radebaugh   v.   Tacomar  etc.   R.  R.,   8 

Wast.  570,  36  Pac.  460—2775. 
Radford,    etc.    Co.   v.   Cowan,   101   Va. 

632  (1903),  44  S.  E.  753—1797. 
Rae  V.  Grand  Trunk  Ry.,  14  Fed.  401 

—2153. 
Raeder  v.  Bensberg,   6  Mo.  App.  445 

—547. 
Raegener  v.  Brockway,  58  N.  Y.  App. 

Div.  166,  68  N.  Y.  Supp.  712—443. 
Raegener  v.  Brockway,  58  N.  Y.  App. 

Div.   566,   68  N.   Y.   Supp.   712,   afE'd 

171  N.  Y.  629,  63  N.  E.  1121—443. 
Raegener  v.  Hubbard,  167  N.  Y.  301,  60 

N.  E.  633—476,  1807. 
Raegner  v.  McDougall,  33  N.  Y.  App. 

Div.  231,  53  N.  Y.  Supp.  484—461. 
Rafferty  v.  Bank  of  Jersey  City,  33  N. 

J.  L.  368—1818. 
Rafferty  v.  Buffalo,  etc.  Co.,  37  N.  Y. 
App.  Div.  618,  56  N.  Y.  Supp.  288— 
217,  872,  1341,  2610,  3479. 
Rafferty  v.   Central   Traction  Co.,   147 
Pa.  St.  579,  23  Atl.  884,  30  Am.  St. 
Rep.  763—3422,  3427,  3436,  3443. 
Rafferty  v.  Donnelly,   197  Pa.  St.  423, 
47  Atl.  202—2434,  2436. 


Ragan  v.  Aiken,  9  Lea  (Tenn.),  609,  42 

Am.  Rep.  684—3319,  3320. 
Ragland  v.  Broadnax,  29  Gratt.   (Va  ) 

401—749. 
Ragland  v.  McFall,  137  111.  81,  27  N.  B. 

75—2126,  2129. 
Rahm  v.  King  Bridge  Manufactory,  16 

Kan.  277—2326,  2696. 
Rahn  Township  v.  Tamaqua,  etc.  Ry., 
167    Pa.    St.    84,    31   Atl.    472—3418, 
3439. 
Raht  V.  Atrill,  106  N.  Y.  423,  13  N.  E. 
282,    60    Am.   Rep.    456—3016,    3103, 
3138,  3142. 
Raht   V.    Sevier   Mining,    etc.    Co.,    18 

Utah,  290,  54  Pac.  889—395. 
Railroad    v.    Fosdick,    106    XT.    S.    47 
(1882),  1  S.  Ct.  10,  27  L.  Ed.  47— 
2755. 
Railroad  v.  Schutte,  103  U.  S.  118,  26 

L.  Ed.  327—2740. 
Railroad  v,  Soutter,  13  Wall.  517,  20  L. 

Ed.  543—2601. 
Railroad  Commission  Cases,  116  U.  S. 
307,  6  Sup.  Ct.  334,  29  L.  Ed.  631—. 
3324,  3329. 
Railroad   Commission   Cases,   20   Fed, 

270—3329. 
Railroad   Com'rs  v.   Oregon,   etc.  Co., 
17  Or.   65,   19   Pac.   702,  2  L.  R.  A. 
195—3329. 
Railroad  Com'rs  v.  Portland,  etc.  R.  R., 
63  Me.  269,  277,  18  Am.  Rep.  208—2, 
3312,  3313. 
Railroad  Com'rs  v.  Symus  Grocer  Co., 

53  Kan.  207,  35  Pac.  217—3329. 
Railroad  Companies  v.  Schutte,  103  U. 
S.  118,  144,  26  L.  Ed.  327—2630,  2632, 
29Q3. 
Railroad  Co.  v.  Bradleys,  7  Wall.  575, 

19  L.  Ed.  274—2822,  3173. 
Railroad  Co.  v.   Cha,mberlain,  6  Wall. 

748,  18  L.  Ed.  859—2881. 
Railroad  Co.  v.  Commissioners,  103  U. 

S.  1,  26  L.  Ed.  395—1568. 
Railroad  Co.  v.  Falconer,  103  U.  S.  821, 

26  L.-  Ed.  471—334,  339,  349. 
Railroad  Cos.  v.  Gaines,  97  U.  S.   698, 

24  L.  Ed.  1091—1568. 

Railroad  Co.  v.  Georgia,  98  U.  S.  359, 

25  L  Ed.  185—1572,  3293. 
Railroad  Co.  v.  Harris,  12  Wall.  65,  20 

L.  Ed.  354—3380. 
Railroad  Co.  v.  Hecht,  95  U.  S.  168,  24 

L.  Ed.  423—2541. 
Railroad  Co.  v.  Howard,  7  Wall.  392, 

415,  19  L.  Ed.  117—1496,  2039,  2141, 

2651,    2692,    2694,    2812,    2879,    2896, 

3193,  3195,  3196,   3214. 
Railroad  Co.  v.  Jackson,  7  Wall.  262, 

19  L.  Ed.  88—1565. 
Railroad  Co.  v.  James — 6  Wall.  750,  18 

L.  Ed.  854—2955,  2957,  2993. 


4028 


TABLE  OP  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Railroad  Co.  v.  Koontz,  104  U.  S.  5,  26 

L.  Ed.  643—3382. 
Railroad   Co.   v.   Maine,   96   XT.   S.   499 

(1877),   24   L.   Ed.   836—1324,   1570, 

3293. 
Railroad  Co.  v.  Manufacturing  Co.,  16 

Wall.  318,  324,  21  L.  Ed.  297—3366, 

3368,  3370. 
Railroad  Co.  v.  Otoe  County,  1  Dillon, 

338,  Fed.  Cas.  No.  2,667—328. 
Railroad  Co.  v.  Otoe  County,  16  "Wall. 

667,  21  L.  Ed.  375—331. 
Railroad  Co.  v.  Pennsylvania,  15  Wall. 

300,  21  L.  Ed.  179—1549. 
Railroad    Co.   v.   Richmond,    19    Wall. 

584,  22  L.  Ed.  173—3324. 
Railroad  Co.  v.  Smith,  48  Ohio  St.  219, 

31  N.  E.  743—567,  600,  716,  747. 
Railroad  Co.  v.  Soutter,  2  Wall.  510,  17 

L.  Ed.  900—2939. 
Railroad  Co.  v.  Swasey,  23  Wall.  405, 

23  L.  Ed.  136—2924. 

Railroad  Co.  v.  Telegraph  Co.,  38  Ohio 

St.  24—3575. 
Railroad  Co.  v.  Vance,  96  U.  S.  450,  24 

L.  Bd.  752—1566. 
Railroad  Co.  v.  White,  10  S.  C.  155— 

27.5. 
Railroad    Tax   Cases,    13    Fed.    722,    8 

Sawy.  238—1560. 
Railway    Companies   v.    Keokuk,    etc. 

Co.,  131  U.  S.  371,  9  Sup.  Ct.  770,  33 

L.  Ed.  157—3464. 
Railway  Co.  v.  AUerton,  18  Wall.  233. 

18  L.  Ed.  233—776. 
Railway  Co.   v.  Ailing,   99   TJ.   S.   463, 

25  L.  Ed.  438—2510,  3361. 
Railway  Co.  v.  Furnace  Co.,   49  Ohio 

St.  102,  30  N.  E.  616-40,  3326. 
Railway  Co.  v.  Jewett,  37  Ohio  St.  649 

—3044. 
Railway  Ca  v.  McCarthy,  96  XT.  S.  258, 

24  L.  Ed.  693—3366. 

Railway  Co.  v.  Philadelphia,  101  XT.  S. 

528,  25  L  Bd.  912—1568. 
Railway  Co.  v.  Pratt,  89  XT.  S.  123,  22 

L.  Ed.  827—3366. 
Railway  Co.  v.  Sprague,  103  XT.  S.  756, 

26  L.  Bd.  554—2594,  2631,  2653,  2749. 
Railway  Co.  v.  Telegraph  Assoc,  48  O. 

St.  390    (1891),  12  L.  R.   A.  594,  29 

Am.  St.  559,  27  N.  E.  890—3639. 
Railway  Co.  v.  Whitton,  13  Wall.  270, 

283,  20  L.  Ed.  571—2557,  3383. 
Railway    Equip.,    etc.    Co.    v.    Lincoln 

Nat.  Bank,  82  Hun,  8,  31  N.  Y.  Supp. 

44—2311. 
Railway,  etc.  Co.,  In  re  (1899),  1  Ch. 

108—159,  455. 
Railway,   etc.  Co.  v.   Chicago  Co.,  126 

Fed.  223    (1903)— 2342. 
Railway,  etc.  Pub.  Co.,  In  re,  L.  R.  42 

Ch.  D.  98  (1899)— 163. 


Railway,  etc.  Pub.  Co.,  In  re,  68  L  T 

Rep.  649  (1893)— 155. 
Railway,  etc.  Pub.  Co.,  In  re,  71  L   T 

Hep.  682  (1894)— 155,  163. 
Railway  Imp.  Co.,  In  re,  42  L.  T.  Rep 

206   (1880)— 2183. 
Railway  Sleepers  Supply  Co.,  In  re  L 

R.  29  Ch.  D.  204  (1885)— 1623. 
Rainey  V.  Laing,  58  Barb.  453—2143 
Rainey  v.  Maas,  51  Fed.  580—2557. 
Rainford  v.  Keith,  etc.  Co.,  Ltd.  (1905) 

2  Ch.  147,  rev'g  (1905)  1  Ch.  296—68 

1056,  1091,  1189. 
Raisoh  v.  M.  K.  &  T.  Oil  Co.,  95  Pac. 

662   (Cal.  1908)— 2260. 
Raisbeck   v.    Oesterricher,    4   Abb    N 

Cas.  444—637,  1780. 
Raleigh  v.  Pitzpatrick,  43  N.  J.  Eg.  501. 

11  Atl.  1—1907. 
Raleigh,  etc.  Ry.  v.  Glendon,  etc.  Co., 

112  N.  C.  661,  17  S.  E.  77—3359. 
Raleigh,  etc.  R.  R.  v.     Reid,  64  N.  C 

155—1549. 
Raleigh,    etc.   R.   R.   v.   Wake   County 

Com'rs,  87  N.  C.  414—1542. 
Raleigh  &  G.  R.   Co.  v.  Pullman  Co., 

122  Ga.  700   (1905),  50  S.  E.  1008— 

2314. 
Raley    v.    Victor    Co.,    86    Minn.    438 

(1902),  90  N.  W.  973—1939. 
Ralls   County  v.   Douglass,   105  XT.   S. 

728,  26  L.  Ed.  957—337,  339,  344. 
Ralph  V.  Shiawassee  Circuit  Judge,  100 

Mich.  164,  58  N.  W.  837—2497,  2807, 

3026. 
Ralston  v.  Bank  of  California,  112  Cal. 

208,    44    Pac.    476—854,    1110,    1438, 

1587,  1605. 
Ralston   v.   Washington,   etc.  Ry.,   65 

Fed.  557—3048. 
Ramsdell  v.  National,  etc.  Co.,  104  Fed. 

16—1412. 
Ramsden   v.    Boston,    etc.    R.    R.,   104 

Mass.  117,  6  Am.  Rep.  200 — 92,  96. 
Ramsden    v.     Gately,     142     Fed.     912 

(1906)— 615. 
Ramsden    v.    Knowles,    151    Fed.    718 

(1906)— 1845,  2665,  2850. 
Ramsden    v.    Knowles,    151    Fed.    715 

(1906)- 615,  617,  618,  1308. 
Ramsden    v.    Knowles,    151    Fed.    721 

(1906),  10  L.  R.  A.   (N.  S.)  987  n— 

1845. 
Ramsey  v.  Erie  Ry.,  7  Abb.  Pr.  (N.  S.) 

156—773,  2092,  2435. 
Ramsey  v.  Brie  Ry.,  38  How.  Pr.  193, 

216—772,  2092,  2435. 
Ramsey  v.  Giould,  57  Barb.  398 — 2453, 

2477. 
Ramsey  v.  Thompson  Mfg.  Co.,  116  Mo. 

313,  22  S.  W.  719—411,  439. 
Ramsey  v.  Tod,  95  Tex.  614  (1902),  93 

Am.  St.  875,  67  S.  W.  133—640. 


TABLE  OF  CASES. 


4029 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Ramsgate,  etc.  Co.  v.  Montefiore,  L.  R. 

1  Exch.  109    (1886)— 264,  265. 
Ramskill  v.  Edwards,  L.  R.  31  Ch.  D. 

100   (1885)— 2509. 
Ramrwell's   Case,    50   L.    J.    (Ch.)    827 

(1881)— 187. 
Rand  v.  Columbia  Nat.  Bank,  87  Fed. 

520—622. 
Rand  v.  Columbia  Nat.  Bank,  etc.,  94 

Fed.  349,  36  C.  C.  A.  292—795. 
Rand  v.  Hubbell,  115  Mass.  461,  474,  15 

Am.  Rep.  121—1443,  1451,  1518,  1519. 
Rand  v.  Upper  Locks  and   Canals,   3 

Day  (Conn.),  441—2539. 
Rand  v.  Whipple,  71  N.  Y.  App.  Div. 

62,  75  N.  Y.  Supp.  740—903,  969. 
Rand  v.  White  Mountains  R.  R.,  40  N. 

H.  79—377,  507. 
Rand  v.  Wiley,  70  Iowa,  110,  29  N.  W. 

814—365,  959. 
Rand   v.    Wilmington,    etc.   R.    R.,    11 

Phila.  502—2979. 
Randall,  Matter  of,  87  N.  Y.  App.  Div. 

245    (1903),    84    N.   Y.   Supp.    294— 

1415. 
Randall,  Matter  of,  90  N.  Y.  App.  Div. 

192    (1904),   85   N.  Y.   Supp.   1089— 

1417,  2380. 
Rj.ndall  v.  Albany  City  Nat.  Bank,  1 

N.  Y.  St.  592—1177,  1595,  1603. 
Randall  v.  Detroit,  etc.  Ry.,  134  Mich. 

493     (1903),    96    N.    W.    567—2028, 

2700. 
Randall  v.  Dudley,   111  Mich.  437,   69 

N.  W.  729—2228. 
Randall  v.  Elwell,  52  N.  Y.  521,  11  Am. 

Rep.  747—2775,  2956. 
Randall   v.   Evening  News  Assoc,   97 

Mich.  136,  56  N.  W.  361—101. 
Randall  v.  Rhode  Island,  etc.  Co.,  20  R. 

I.  625,  40  Atl.  763—808. 
Randall  v.  Van  Vechten,  19  Johns.  60, 

65,    10    Am.    Dec.    193—2324,    2328, 

2348. 
Randolph  v.  Board,  etc.,  63  N.  J.  L. 

155,  41  Atl.  960—3431. 
Randolph  v.   East   Binningham   Land 

Co.,  104  Ala.  355,  16  South.  126,  53 

Am.  St.  64—913. 
Randolph  v.  Farmers'  L.  &  T.  Co.,  91 

Tex.  605,  44  S.  W.  70—2988. 
Randolph  v  Darned,  27  N.  J.  Bq.  557 — 

3040,  3309. 
Randolph    v.    Middleton,  26  N.  J.  Eq. 

543,   rev'g   25   N.    J.   Eq.    306—2749, 

2851. 
Randolph  v.  New  Jersey,  etc.  R.  R.,  28 

N.  J.  Eq.  49—2744,  2965. 
Randolph  v.  Nichol,  74  Ark.  93  (1905), 

84  S.  W.  1037—1385. 
Randolph  v.   Quidnick   Co.,  135  U.   S. 

457,  467,  10  Sup.  Ct.  655,  34  L.  Ed. 

200—1266,  1267,  1288. 


Randolph  v.  State,  82  Ala.  527,  2  South. 

714,  60  Am.  Rep.  761—1388. 
Randolph  v.  Wilmington,  etc.  R.  R.,  11 

Phila.   502,   20  Fed.   Cas.   264—2732, 

2827,  2870. 
Randolph  County  v.  Post,  93  U.  S.  502. 

23  L.  Ed.  957—337. 
Randt,  etc.  Co.,  Re   (1904),  2  Ch.  468 

—391. 
Randt,    etc.    Co.    v.    New   Balkis,    etc. 

Lim.,  85  L.  T.  Rep.  780  (1902),  aff'd 

(1903),  1  K.  B.  461—187,  391. 
Randt,  etc.  Co.  v.  Wainwright  (1901), 

1  Ch.  184—392,  1708. 
Ranger  v.  Champion,  etc.  Co.,  51  Fed. 

61—1410. 
Ranger  v.  Champion,  etc.  Co.,  52  Fed. 

609,    611—2473,   2494. 
Ranger  v.  Great  Western  Ry.  Co.,  5  H. 

L.  Cas.  72,  86—93,  94,  404. 
Ranger  v.  Great  Western  Ry.,  4  De  G. 

&  J.  74  (1859)— 1410. 
Ranger  v.  Thalman,  65  N.  Y.  App.  Div. 

5,  72  N.  Y.  Supp.  451—2937,  3209. 
Ranger   v.   Thalmann,   39   N.   Y  Misc. 

Rep.  420,  80  N.  Y.  Supp.  19—2937. 
Ranken  v.  St.  Louis,  etc.  Ry.,  98  Fed. 

479—3426. 
Rankin  v.  Barton,  199  U.  S.  228  (1905), 

26    Sup.   Ct.    29,   rev'g  69   Kan.   629 

(1904),  77  Pac.  531—614. 
Rankin  v.  Cooper,  149  Fed.  1010 

(1906)— 2178,  2408. 
Rankin  v.  Fidelity,  etc.  Co.,  189  IT.  S. 

242  (1903),  23  Sup.  a.  553,  47  L.  Ed. 

792 673. 

Rankin  v.  Herod,  140  Fed.  661  (1905) 

—561. 
Rankin  v.  Hop,  etc.  Co.,  20  L.  T.  Rep. 

207   (1869)— 323. 
Rankin  v.  McCuUough,  12  Barb.  103— 

1248,  1250. 
Rankin  v.  Newark,  etc.  Assoc.,  64  N.  J. 

L.  265,  45  Atl.  622—1323,  1708. 
Ranktn  v.   Southwestern,  etc.  Co.,  12 

N.    Mex.    54    (1903),    73    Pac.    614— 

2456,  2566. 
Eankine  v.  Elliott,  16  N.  Y.  377—524, 525. 
Rannels  v.  Rowe,  145  Fed.  296,  74  C. 

C.  A.  376—1812. 
Ransom  v.  Citizens'  Ry.,  104  Mo.  375, 

16  S.  W.  416—3423,  3440. 
Ransom  v.   Stonington,  etc.  Bank,  13 

N.  J.  Eq.  212—2333,  2520.    , 
Ransoms   v.   Eastern   Counties   Ry.,   1 
Nev.  &  McN.  63,  71,  155  (1857,  1860) ; 

1    C.   B.    (N.   S.)    437    (1857)- 3320. 

3321. 
Raphael  v.  Bank  of  England,  17  C.  B. 

161  (1855)— 2657. 
Raphael  v.  -Rio  Grande,   etc.  Ry.,  132 
Fed.  12,  65  C.   C.  A.  632,  198  U.  S. 

587    (1904)— 2655,  2922. 


4030 


TABLE  OP  CASES. 


[The  numbers  alter  tli«  dasli  refer  to  the  pages  of  the  text.] 


Raphael,  etc.  Co.  v.  Crittenden.,  139  Oal. 

488   (1903),  96  Am.  St.  154,  73  Pac. 

238—1814. 
Bapid,  etc.  Co.,  In  re,  15  N.  Y.  App. 

Div.  530,  44  N.  Y.  Supp.  539—1645. 
Rapley  v.  Klugh,  40  S.  C.  134,  18  S.  E. 

680—2378. 
Eappleye,  Matter  of,  43  App.  Div.  84, 

59  N.  Y.  Supp.  338—1398. 
Raritan  v.  Port  Reading  R.  R.,  49  N.  J. 

Bq.  11,  23  Atl.  127—3444. 
Raritan,  etc.  R.  R.  v.  Middlesex,  etc. 

Co.,  70  N.  J.  L.  732   (1904),  58  Atl. 

332—3324., 
Raritan  R.  R.  v.  Delaware,  etc.  Canal 

Co.,  18  N.  J.  Eq.  546,  570—3350. 
Rasoover   v.    American,    etc.    Co.,    135 

Fed.  341,  68  C.  C.  A.  11—1625,  2011, 

2059,  3266,  3372. 
Rashdall    v.    Ford,    L.    R.    2    Bq.    750 

(1866)— 2088,  2569. 
Rasmussen  v.  Wisconsin,  etc.  Co.,  133 

Wis.  205,  113  N.  W.  453—3625. 
Ratclife  V.   Davis,  Yelv.   178    (1611)  — 

1220. 
RatclifE  V.  Mendelssohn  (1902),  2  K.  B. 

653—1170. 
Ratcliffe  v.  Davis,  1  Bulst.  29  (1611)  — 

1215. 
Ratcliffe  v.  Pulaski,  etc.   Co.,   69  Ark. 

264,  63  S.  W.  70—3499. 
Rathbone  v.  Ayer,  84  N.  Y.  App.  Div. 

186  (1903),  82  N.  Y.  Supp.  235—360, 

530. 
Rathbone  v.  Ayer,  121  N.  Y.  App.  Div. 

355   (1907),  105  N.  Y.  Supp.  1041— 

176,  218,  255. 
Rathbone  v.  Parkersihurg  G-as  Co.,  31 

W.  Va.  798,  8  S.  B.  570—2469. 
Rathbone  v.  Hatch,  90  N.  Y.  App.  Div. 

151  (1904),  85  N.  Y.  Supp.  768,  aff'd 

181  N.  Y.  520,  73  N.  E.  1131—1179. 
Rathborne  v.  Hatch,  80  N.  Y.  App.  Div. 

115,  80  N.  Y.  Supp.  347—1179. 
Rathbun  v.  Northern,  etc.  Ry.,  50  N.  Y. 

65.6—2535. 
Rathbun  v.  Snow,  123  N.  Y.  343,  25  N. 

E.  379,  10  L.  R.  A.  355—2033,  2216, 

2316,  2358. 
Rathburn  v.  Jones,  47  S.  C.  206,  25  S. 

E.  214—1241. 
Raton,  etc.  Co.  v.  Raton,  174  U.  S.  360, 

19  Sup.  Ct.  719,  43  L.  Bd.  1005—3525. 
Ratterman  v.  Western  Union  Tel.  Co., 

127  U.  S.  411,  19  Sup.  a.  719,  43  L. 

Ed.  1005—3644. 
Raw  V.  Seidenberg,  53  N.  Y.  Misc.  Rep. 

386    (1907),   104   N.  Y.   Supp.   798— 

969,  2202. 
Raub  V.  Blairstown  Creamery  Assoc, 

56  N.  J.  L.  262,  28  Atl.  384—2282. 
Ravenswood,  etc.  Ry.  v.  Woodyard,  46 

W.  Va.  558,  33  S.  B.  285—1928. 


Rawley  v.  Home,  3  Bing.  2  (1825)— 

2382. 
Rawlinge  v.  Hall,  1  Car.  &  P.  11—997. 

1154. 
Rawlings  v.  New  Memphis,  etc.  Co.,  60 

S.  W.  206  (Tenn.)— 1908,  1943,  2119, 

2332,  2580,  2747. 
Rawlins  v.  Wickham,  3  De  Cr.  &  J.  304 

(1858)— 424. 
Ray  V.  Dillingham,  41  S.  W.  188  (Tex.) 

—3130. 
Ray  V.  Foster,  53   S.  W.  54    (Tex.)— 

2080,  2137. 
Ray  V.  Powers,  134  Mass.  22 — 624,  1378. 
Ray  County  v.  Vansycle,  96  U.  S.  675. 

24  L.  Ed.  800—336,  339. 
Raymond  v.  Brodbelt,   5  Ves.  Jr.   199 

(1800)— 824. 
Raymond  v.  Chicago,  etc.  Co.,  207  V.  S. 

20   (1907),  52  L.  Ed.  78—1561,  3645. 
Raymond  v.  Clark,  46  Conn.  129—2969 

2973. 
Raymond  v.  Colton,  104  Fed.  219    114 

Fed.  863,  43  C.  C.  A.  501—975,  1478, 

1700,  2411,  2615. 
Raymond  v.  Leavitt,  46  Mich.  447,  9  N. 

W.  525,  41  Am.  Rep.  170—1696. 
Raymond  v.  Palmer,  41  La.  Ann.  425, 

6  South.  692,  17  Am.  St.  398—1252, 

2404. 
Raymond  v.   San  Gabriel,  etc.  Co.,  53 

Fed.  883,  4  C.  C.  A.  89—432. 
Raymond  v.  Security,  etc.  Co.,  Ill  N. 

Y.  App.  Div.   191    (1906),  97  N.  Y. 

Supp.  557—1998,  3496. 
Raymondville,   etc.  Co.  v.  St.  Gabriel, 

etc.   Co.,   140   Fed.  Rep.   964    (Penn. 

1905)— 2553. 
Raymer,  Re  (1904),  1  Ch.  176—826,913. 
Raynolds  v.  Diamond,  etc.  Co.,  69  N. 

J.    Eq.    299    (1905),    60    Atl.    941— 

1475,  1937. 
Read  v.  Buffman,  79  Cal.  77,  21  Pax:. 

655,  12  Am.  St.  131—2300. 
Read  v.  Citizens,  etc.  R.  R.,  110  Tenn. 

316  (1903),  75  S.  W.  1056—760, 1838, 

2002,  2018,  3273,  3439. 
Read  v.  City,  etc.  Ry.,  115  Ga.  366,  41 

S.  B.  629—3622. 
Read  v.  Cumberland  Tel.,  etc.  Co.,  93 

Tenn.  482,  27  S.  W.  660—908,  1227. 
Read  v.  Joudon,  35  How.  Pr.  303—1148. 
Read  v.  Joannon,  L.  R.  25,  Q.  B.  D. 

300    (1890)— 2711. 
Read  v.  Lambert,  10  Abb.  Pr.  (N.  S.) 

428—1168. 
Read  v.  Memphis,  etc.  Co.,  64  S.  W. 

769  (Tenn.)— 3156,  3161. 
Read  v.  Memphis  Gayoso  Gas  Co.,  9 

Heisk.   (Tenn.)    545—364,  2273. 
Read  v.  Toledo  Loan  Co.,  68  Ohio  St 

280  (1903),  62  L.  R.  A.  790,  96  Am. 

St.  663,  67  N.  E.  729—2342,  2772. 


TABLE  OF  CASES. 


4031 


tThe  nmnbers  after  the  dash  refer  to  the  pages  trf  the  text.] 


Reade  v.  Pacific,  etc.  Assoc.,  40  Or.  60, 

66  Pac.  443—2571. 
Readfield,  etc.  Co.  v.  Cyr,  95  Me.  287, 

49  Atl.  1047—3506,  3659. 
Beading   v.    Consumers'    Gas   Co.,    41 

Leg.  Int.  428—3487. 
Reading  v.  Wedder,  66  111.  80 — 355. 
Reading  Industrial  Mfg.  Co.  v.  Graeff, 

64  Pa.  St.  395—548. 
Reading  Iron  Works,   In  re,   149   Pa. 

St.  182,  24  Atl.  202—272,  1108. 
Reading   Trust   Co.   v.   Reading   Iron 

Works,  137  Pa.  St.  282,  21  Atl.  169, 

170—1426,  1444,  1445,  1496,  1529, 

1603,  3206. 
Ready  v.  Smith,  170  Mo.  163  (1902),  70 

S.  W.  484—1909,  2443,  2447. 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154 

U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed. 

1014—2795,  3326. 
Reagan  v.   First  Nat.  Bank,   157  Ind. 

623,   61   N.   B.   575,   62   N.  B.   701— 

751,  2126,  2564. 
Real   Bstate,  etc.  Co.  v.  Bird,  90  Md. 

229,  44  Atl.  1048—777,  786,  789,  1102, 

1105,  1131,  1132. 
Real  Estate,  etc.  Co.  v.  Perry,  etc.  R. 

R.,  213  Pa.  St  57  (1905),  62  Atl.  25— 

3199. 
Real   Estate    Trust   Co.,    etc.   v.    New 

England  L.  &  T.  Co.,  93  Fed.  701— 

2718. 
Real   Estate   T.   Co.  v.  Union   T.   Co., 

102    Md.    41     (1905),    61    Atl.    228 

—2668. 
Ream  v.  Hamilton,  15  Mo.  App.  577 — 

993. 
Reardon  v.  White,  87  S.  W.  365   (Tex. 

1905)— 3089. 
Reaveley's  Case,   1  De  G.  &  Sm.  550 

(1848)— 284. 
Reavely,  Ex  parte,  1  Hall  &  Tw.  118 

(1849)— 284. 
Recamier  Mfg.  Co.  v.  Seymour,  5  N.  Y. 

Supp.  648—2288,  2513. 
Rece  V.  Newport  News,  etc.  Co.,  32  W. 

Va.  164,  9  S.  E.  212,  3  L.  R.  A.  572— 

2154. 
Receivership,  etc..  In  re,  91  Minn.  494 

(1904)— 600,  620. 
Receiverships  of  Street  Rys.,  Re,  161 

Fed.  879   (1908)— 3111. 
Reciprocity  Bank,  In  re,  22  N.  Y.  9,  17 

—282,   673,   685,   688,   692,    730,    793, 

854,  1319. 
Rector  v.  Hartford  Deposit  Co.,  190  111. 

380,  60  N.  E.  528—2062,  2137. 
Redding  v.  Godwin,  44  Minn.  355,  46 

N.  W.  563—1597,  1606. 
Redding  v.  Wright,  49  Minn.  322,  51  N. 

W.  1056—999. 
Reddington  v.  Mariposa,   etc.   Co.,   19 

Hun,  405—2542. 


Redditt  v.  Singer,  etc.  Co.,  124  N.  C. 

100,  32  S.  B.  392—96. 
Red,  etc.  Club  v.  Red,  etc.  Club,   108 

Iowa,  105,  78  N.  W.  803—79,  1385. 
Redfleld  v.  Baltimore,  etc.  R.  R.,   124 

Fed.  929   (1903)— 2417. 
Redfield   v.   Wickiham,   L.   R.  13  App. 

Cas.  467   (1888)— 3309. 
Redhead  v.  Iowa  Nat.  Bank,  127  Iowa, 

572    (1905),    103    N.    W.    796—1445, 

1458,  1467,  1468,  1479. 
Reding  v.  Anderson,  72  Iowa,  498,  34 

N.  W.  300—1377. 
Redington  v.  Cornwell,  90  Cal.  49,  27 

Pac.  40—605,  625. 
Redkey,  etc.  Co.  v.  Orr,  27  Ind.  App. 

1,  60  N.  E.  16—27,  656,  657,  3479. 
Redlands,    etc.    Co.    v.    Redlands,    121 

Cal.  365,  53  Pac.  843—3526. 
Redmond  v.  Dickerson,  9  N.  J.  Eq.  507 

—1897. 
Redmond  v.  Enfield  Mfg.  Co.,  13  Abb. 

Pr.   (N.  S.)   332—2427. 
Redmond  v.  Hoge,  3  Hun,  171 — 3054. 
Red  River  Bridge  Co.  v.  Clarksville,  1 

Sneed  (Tenn.),  176,  60  Am.  Dec.  143 

—3358. 
Red  River,  etc.  Co.  v.  Smith,  7  N.  Dak. 

236,   74  N.  W.  194—2369. 
Red  Rock  v.  Henry,  106  U.  S.  596,  1 

Sup.   Ct.    434,    27   L,    Ed.    251—340, 

349. 
Red  Wing  Hotel  Co.  v.  Friedrich,  26 

Minn.   112,   1  N.   W.   827—482. 
Reed  v.  AUantlc  &  P.  R.  R.,  85  Fed. 

692—2704. 
Reed  V.  Axtell,  84  Va.  231,  4  S.  B.  587 

—3087. 
Reed  v.  Bank  of  Newburgh,  6  Paige, 

337—1657. 
Reed  v.  Boston  Machine  Co.,  141  Mass. 

454,  5  N.  E.  852—761,  818. 
Reed    v.  -Bradley,    17    111.    321—2106, 

2335. 
Reed  v.  Burg,  2  Neb.  (Unofficial)  117, 

96  N.  W.  414—512. 
Reed  v.  City  of  Anoka,  8'5  Minn.  294, 

88  N.  W.  981—3491,  3522. 
Reed   v.    Copeland,    50    Conn.    472,   47 

Am.  Rep.  663—833. 
Reed  v.  Flemming,  209  111.  390  (1904), 

70  N.  E.  667—2350. 
Reed  v.    Giold,   102  Va.   37    (1903),   45 

S.  E.  868—65,  252,  416,  498,  976. 
Reed  v.  Hayt,  109  N.  Y.  659,  17  N.  E. 

418—108,  113,  773,  1925,  2250. 
Reed  v.  Hayt,  51  N.  Y.  Super.  Ct.  121 

—108,  113,  773,  1925. 
Reed  V.    Head,    88    Mass.   174 — 1519, 

1522,  2250. 
Reed  V.  Helols,  64  N.  J.  Eq.  231  (1903), 

53    Atl.    1057—542,    750,    2124,    2355, 

2886. 


4032 


TABLE  OF  CASES. 


[Tli«  numbers  after  the  dash  refer  to  the  pages  ot  the  text.] 


Reed  v.  Home  Sav.  Bank,  130  Mass. 

443,  39  Am.  Rep.  468—97. 
Reed  v.  Johnson,  27  Wash.  42,  67  Pac. 

381,  57   L.  R.  A.  404—1868,  3372. 
Reed  V.Jones,  6  Wis..  680—1680. 
Reed  V.  Loosemore,  197  Pa.  St.  261,  48 

Atl.  20—98. 
Reed  v.  Munn,  148  Fed.  537,  80  C.  C. 

A.  215—2365. 
Reed  v,  Peper,  etc.  Oo.,  2  Mo.  App.  82 

—3376. 
Reed  v.  Reed,  68  Atl.  849  (Conn.  1908) 

—911. 
Reed  v.   Riclimond   Street   R.   R.,   50 

Ind.  342—257,  477. 
Reed  v.  Schmidt,  72  S.  W.  367   (Ky.) 

—3197,  3202. 
Reed  Bros.  Co.  v.  First  Nat.  Bank,  46 

Neh.  168,  64  N.  W.  701—2041. 
Reed's  Appeal,  122  Pa.  St.  565,  16  Atl. 

100—203,   2567,   2591,   2621,   2999. 
Rees  V.  Conococheague  Bank,  5  Rand. 

(Va.)    326,  16   Am.  Dec.   755—2095, 

2524. 
Rees  V.  Fernie,  13  W.  R.  6  (1864)— 995. 
Rees  V.  Fellow,  97  Fed.  167,  38  C.  C.  A. 

94—940,  1714. 
Reese  v.   Bank  of  Commerce,   14  Md. 

271,  284,  74  Am.  Dec.  536—1421, 

1425,  14^0,  1431,  1433,  1434. 
Reese  v.  Bank  of  Montgomery,  31  Pa. 

St.  78,  72  Am.  Dec.  726—777,  779, 

780,  786,  787,  1463. 
Reese  v.  Philadelphia,  etc.  Co.,  218  Pa. 

150,  67  Atl.  124—837. 
Reese  River,  etc.  Co.  v.  Smith,  L.  R. 

4  H.  L.  64   (1869),  L.  R.  2  Ch.  604, 

L.  R.  2  Eq.  264,  36  D.  J.   (Ch.)   385 

—408,  411,  418,  419,  420,  422,  436. 
Reeve  v.  Dennett,  141  Mass.  207,  6  N. 

E.  378—143,  1002,  1007. 
Reeve  v.  Dennett,  145  Mass.  23,  11  N. 

B.  938—143,  1002,  1007. 
Reeve  v.  First  Nat.  Bank,  54  N.  J.  L. 

208,  23  Atl.  853,  16  L.  R.  A.  143,  33 

Am.  St.  675—2346. 
Reeve  v.  Harris,  50  S.  W.  658  (Tenn.) 

—1938. 
Reeves  v.  Philadelphia  Traction  Co., 

152  Pa.  St.  153,  25  Atl.  516—3443. 
Reeves  v.  Scully,  Walk.  (Mich.)  248— 

2660. 
Reeves  v.   Southern  Ry.,   121  Ga.   561 
(1905),  70  L.  R.  A.  513  n,  49  S.  E. 

674—2536. 
Reformed,  etc.  Church,  v.  Brown,  17 

How.   Pr.   287—298. 
Reg.  V.  Aherdare  Canal  Co.,  14  Q.  B. 

854   (1850)— 1623. 
Reg.  V.  Carnatic  Ry.,  L.  R.  8  Q  B.  299 

(1873)— 685. 
Reg.  V.  Great  Western  Ry.,  69  L.  T. 

572—3340. 


Reg.  V.  Justices  of  Shropshire,  8  Ad.  & 

E.  173   (1838)— 1623. 
Reg.  V.  Longton  Gas  Co.,  29  L.  J.  Mag. 

Oas.  118—3478. 
Reg.  V.  Train,  31  L.  J.  Mag.  Cas.  169-- 

3394. 
Reg.  V.  Wilts,  etc.  Oanal  Nav.,  29  L.  T. 

Rep.  922  (1874)— 1402. 
Regents',  etc.  Co.,  In  re,  L.  R.  3  Ch 

D.  43  (1876)— 2605,  2618,  2716. 
Regents',  etc.  Co.,  In  re,  L.  R.  3  Ch.  D. 

411,"  427  (1875)— 2580,  2586,  3000, 

3103,  3132. 
Regents',  etc.  Co.,  In  re,  2  W.  N.  79 

(1867)— 20,  2259. 
Regina  v.  Aldham,  etc.  Soc,  6  Bng.  L. 

&  Eq.  365—1616. 
Regina  v.  Arnaud,  9  Q.  B.  806  (1846) 

—91. 
Regina  v.  Birmingham,  etc.  Ry.,  9  Car. 

&,P.  469   (1840)— 2530. 
Regina  v.  Brown,  7  Cox,  Cr.  Cas.  442— 

1045. 
Regina  v.  Carnatic  Ry.,  L.  R.  8  Q.  B. 

299    (1873)— 894,  1104. 
Regina  v.  Cronmire,  54  L.  T.  Rep.  580 

(1886)— 1154. 
Regina  v.  Esdiaile,  1  F.  &  F.  213  (1858) 

—1045. 
Regina  v.  Government,  etc.  Co.,  L.  R. 

3  Q.  B.  D.  422    (^878)— 1653. 
Regina  v.  Grand  Canal,  1  Ir.  L.  R.  337 

(1839)— 1408. 
Regina  v.  Great  North,  etc.  Ry.,  9  Q. 

B.  315—99. 
Regina    v.    Grimshaw,    10    Q.    B.    747 

(1847)— 1631: 
Regina  v.  Gurney,  11  Cox,  Cr.  Cas.  414 

—1045. 
Regina  v.  Legard,  1  Q.  B.  616  (1841) 

—510. 
Regina    v.     Lriverpool,     etc.    Ry.,     21 

L.    J.     (Q.    B.)     284     (1852)— 1103, 

1106. 
Regina  v.  London,  etc.  Docks  Co.,  44 

L.  J.   (Q.  B.)    4   (1874)— 1408. 
Regina  v.  Manchester,  7  El.  &  B.  453 

(1857)— 100. 
Regina  v.  Mariquita,  etc.  Min.  Co.,  1 

El.  &  El.  289   (1858)— 1403. 
Regina  v.  Nash,   2  Den.  Cr.  C.  493— 

814. 
Regina  v.  Saddlers'  Co.,  10  H.  L.  Cas. 

404    (1863)— 23,  1395,  1409. 
Regina  v.  Victoria  Park  Co.,  1  Q.  B. 

288    (1841)— 510. 
Regina  v.  Wilts,  etc.  Canal  Nav.,  29  L. 

T.   Rep.   922    (1874)— 1393,  1399. 
Regina  v.  Wing,  33  Eng.  L.  &  ESj.  80 

(1855)— 1430. 
Regina,  etc.  Co.  v.  F.  G.  Otto  &  Sons, 
65  N.  J.  Eq.  582  (1903),  56  AU.  715 

—2109. 


TABLE  OF  CASES. 


4033 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Rehbein  v.  Rahr,  109  "Wis.  136,  85  N. 

W.  315—257,  281,  323,  399,  452,  581, 

582,  621. 
Rehberg    v.    Tontine    Surety    Oo.,    131 

Mich.    135    (1902),   91   N.   W.    132— 

2036. 
Reichmann  v.  Manhattan  Co.,  26  Hun, 

433—1415. 
Reichwald   v.    Commercial    Hotel    Co., 

10«  III.  439—46,  104,  624,  1778,  2126, 

2214,  2246. 
Reid  V.  Alaska,   etc.   Co.,  47  Ore.   215 

(1905),  83  Pac.  139—2300,  2323. 
Reid  V.  Allan,  4  Exch.  326  (1849),  19 

L.  J.   (Bxoh.)   39—555. 
Reid  V.  Bank  of  Mobile,  70  Ala.  199 — 

2580,  2652. 
Reid  V.  Caldwell,  110  Ga.  481,  35  S.  E. 

684—1011,  1234,  1253. 
Reid  V.  Caldwell,  114  Ga.  676,  40  S.  E. 

712—1011,  1-234,  1253,   1588. 
Reid  V.  Caldwell,  120  Ga.  718   (1904), 

48  S.  E.  191—1199. 
Reid    V.    De    Jarnette,    123    Ga.    787 

(1905),  51  S.  E.  770—543,  721. 
Reid  V.  Detroit,  etc.  Co.,  132  Mich.  528 

(1903),  94  N.  W.  3—253. 
Reid  V.  Eatonton  Mfg.  Co.,  40  Ga.  98, 

2  Am.  Dec.   563—657,   1493. 
Reid  V.   Kreling's   Sons'   Co.,   125   Cal. 

117,  57  Pac.   773—662,  2031. 
Reid  V.  Norfolk,  etc.  R.  R.,  94  Va.  117, 

26   S.    E.    428,   36   L.   R.   A.   274,   64 

Am.  St.  708—3427. 
Reid  V.  Northwestern  R.  R.,  32  Pa.  St. 

257 2531 

Reid's  Case,  24  Beav.  318   (1857)— 284, 

682. 
Reiff  V.  Western,   etc.  Tel.  Co.,  49   N. 

Y.  Super.  Ot.  441—1764. 
Reiff  V.  Western  Union  Tel.  Co.,  N.  Y. 

D.  Reg.,  Aug.  23,  1887—2440. 
Reifsnider   v.   American,   etc.    Co.,   45 

Fed.  433—2551. 
Reiger   v.    Beaufort,    70    N.   C.   319— 

346. 
Reigner  v.   Spang,   5  N.  Y.   App.  Dlv. 

237,     39     N.     Y.     Supp.'    127—908, 

1585. 
Reille  v.  Reid,  28  Ont.  Rep.  497  (1897) 

—2030. 
Reilly  v.  Freeman,  1  N.  Y.  App.  Div. 

560,   37  N.   Y.   Supp.   570—903. 
Reilly  v.  Freeman,  109  N.  Y.  App.  Div. 

4   (1905),  95  N.  Y.  Supp.  1069,  afC'd 

184  N.  Y.   610,  77  N.   B.   1196—902, 

1592,  2204. 
Reilly  v.  Oglebay,  25  W.  Va.  36,  43— 

1622,  1763,  1904. 
Reilly  v.  Penn.  etc.  Co.,  08  N.  J.  Bq. 

459,  44  Atl.  161—2851. 
Reilly  V.    Philadelphia,    etc.   Ry.,   109 
Fed.  349—2552. 

253 


Reimer,    etc.    Co.   v.   Rosenberger,    40 

Leg.  Ing.  381—703. 
Reimers   v.    Seatco   Mfg.    Co.,   70  Fed. 

573,  17  C.  C.  A.  228,  30  L.  R.  A.  364 

—2535. 
Reinach  v  Atlantic,  etc.  R.  R.,  58  Fed. 

33—2833,  2858,  3210. 
Reinach  v.  Meyer,  55  How.  Pr.  283 — 

3181. 
Reineman  v.   Covington,  etc.  R.  R.,   7 

Neb.  310—331. 
Reiner  v.  Crawford,  23  Wash.  669,   63 

Pac.  516,  83  Am.  St.  848—945. 
Reimhard  v.  Virginia,  etc.  Co.,  107  Mo. 

616,  18  S.  W.  17,  28  Am.  St.  441— 

636,  1813. 
Reinhardt   v.    Interstate,    etc.    Co.,    63 

Atl.   1097    (N.  J.  1906)— 2435,   2755, 

2825,  2845. 
Reinhart  v.  Augusta,  etc.  Co.,  94  Fed. 

901,  36  C.  C.  A.  541—3124. 
Reining  v.  New  York,  etc.  R.  R.,  128 

N.  Y.  157,  163,  28  N.  E.  640,  14  L.  R.. 

j^^  ]^33 3424 

Reis  v.  Rohde,  34  Hun,  161—1689. 
Reisert  v.  City  of  New  York,  174  N.  Y. 

196,  66  N.  E.  731—3520. 
Reiss,  Matter  of,  30  N.  Y.  Misc.  Rep. 

234,  62  N.  Y.  Supp.  145—1401. 
Reitenbaugh    v.    Ludwick,    31    Pa.    St. 

131,  141—1603. 
Relender  v.   Riggs,   20  Colo.  App.  423 

(1905),  79  Pac.  328—1912. 
Relfe  v.  Life  Ins.  Co.,  11  Mo.  App.  374 

—1543. 
Reliance  Mut.  Ins.  Co.  v.  Sawyer,  160 

Mass.  413,  36  N.  E.  59—2169. 
Relley  v.   Campbell,    134    Cal.   175,   66 

Pac.  220—2247,  2765. 
Rembert  v.  South  Carolina  Ry.,  31  S. 

C.  309,  9  S.  B.  968—2525. 
Remfrey  v.  Butler,  1  E.,  B.  &  E.  887 

(1858)— 1162. 
Remington  v.  King,  11  Abb.  Pr.  278 — 

608. 
Remington   v.    Samana   Bay    Co.,    140 

Mass.  494,  5  N.  E.  292—506. 
Remington,   etc.  Co.  v.  Louisiana,  etc. 

Co.,  56  Fed.  287—2857. 
Remington,  etc.  Co.  v.  Watson,  49  La. 

Ann.  1296,  22  South.  355—3147. 
Remington,  etc.  Co.,  In  re,  119  Fed.  441 

(1902)— 196,  228,   569. 
Remington,  etc.  Co.,  In  re,  139  Fed.  766 

(1905)— 150. 
Remington,  etc.  Co.,  In  re,  153  Fed.  345 

(1907)— 109,   150,   241,    521,    530. 
Remington  Paper  Co.  v.  London  Assur. 

Corp.,  12  N.  Y.  App.  Div.  218,  43  N 

Y.  Supp.  431—2303. 
Renn    v.    United    States,    etc.    Co.,    36 

Ind.  App.  139   (1905),  73  N.  E.   269 

—18,  2222. 


4034 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text] 


Benner  v.  Bank  of  Columbia,  9  Wheat. 

581,  6  L.  Ed.  166—1158. 
Rennie  v.  Clarke,  5  Bxch.  292   (1850) 

—2191. 
Rennie  t.  Wynn,  4  Exch.  691  (1849)  — 

2191. 
Rennyson   r.   Reifsnyder,    1   Pa.   Dist. 

Rep.  758—957. 
Reno,  etc.  Co.  v.  Culver,  60  N.  Y.  App. 

Div.   129,    69    N.   Y.    Supp.    969—63; 

131,   817. 
Renshaw  v.  Creditors,  40  La.  Ann.  37, 

3  South.  403—1240. 
Rensselaer,  etc.   Co.  v.  Barton,  16  N. 

Y.  457—379,  460. 
Rensselaer,     etc.     Co.    v.    Wetsel,     21 

Barb.  56—379,  464,  483. 
Rensselaer,  etc.  R.  R.  v.  Davis,  43  N. 

Y.   137—2136,    3344,    3345,    3347. 
Rensselaer,  etc.  R.  R.  v.  Miller,  47  Vt. 

146—3155. 
Renville,  Matter  of,  46  N.  Y.  App.  Div. 

37,  61  N.  Y.  Supp.  549—1361,  3655. 
Reorganized  Church,  etc.  v.  Church  of 

Christ,   60   Fed.   937—1367,   2148. 
Reporters'  Assoc,   v.   Sun,  etc.  Assoc, 

186  N.  Y.  437   (1906),  79  N.  B.  710 

—96. 
Republican,   etc.   Mines   v.   Brown,    58 

Fed.  644,  7  C.  C.  A.  412,  24  L.  R.  A. 

776—21,     1625,     1775,     2003,     2423, 

3220. 
Repuiblic  Ins.  Co.,  In  re,  3  Biss.  452, 

20  Fed.  Cas.  544—479,  480,  688,  852, 

3492. 
Republic   Life   Ins.   Co.   v.   Pollak,   75 

111.   292—1545. 
Republic  Life  Ins.  Co.  v.  Swigert,  135 

111.   150,   167,  172,  25  N.  E.   680,   12 

L.  R.  A.  328—447,  526,  529,  843. 
Republic    of    Colombia   v.    Cauca   Co., 

106  Fed.  337—1647,  2263,  2277. 
Reuple  V.   D.   H.   Stuhr,   etc.   Co.,   126 

Iowa,   632    (1905),  102  N.  W.  509— 

2314. 
Reusens  v.  Manufacturing,  etc.  Co.,  99 

N.  Y.  App.  Div.  214  (1904),  90  N.  Y. 

Supp.  1010—2426,  2500. 
Renter  v.  Electric  Tel.  Co.,  6  El.  &  B. 

341   (1856)— 2352. 
Reuter  v.   Telegraph  Co.,  6  El.  &  Bl. 

341—3654. 
Revere  v.  Boston,  123  Mass.  375 — 1535. 
Revere   v.    Boston,   etc.   Co.,    32   Mass. 

351—1777. 
Rex  V.  Amery,  2  T.  R.  515,  531  (1788) 

—1777. 
Rex  V.  Ashwell,  12  East,  22  (1810)— 

21,  28. 
Rex   V.   Babb,    3    T.   R.   579    (1790)  — 

1407. 
Rex  V.  Bank  of  England,  2  B.  &  Aid. 

620    (1819)— 1391,   1472. 


Rex  V.  Bank  of  England,  2  Doug.  524 

(1780)— 1102,  1582,  1583. 
Rex  V.  Bedford  Level,  6  E^st,  356,  368 

(1805)— 2241,  2242. 
Rex   V.   Birmingham  Canal,   2  W.  Bl. 

708   (1780)— 1796. 
Rex   V.    Buckingham,    8    B.   &   C.   375 

(1828)— 1411. 
Rex  V.  Capper,  5  Price   (Exch.),  217 

(1817)— 57. 
Rex  V.   Carlisle,  1  Stra.   385    (1720)  — 

2249. 
Rex  V.   Chetwynd,   7   Barn.   &   C.   695 

(1828)— 1628. 
Rex  V.  Clear,  4  Barn.  &  C.  899  (1825) 

—1391,  1402. 
Rex  V.  Coopers'  Co.,  7  T.  R.  543  (1798) 

—26. 
Rex  V.  Dodd,  9  East,  516—1365. 
Rex  V.  Doncaster,  2  Burr.  738   (1759) 

—1620. 
Rex  V.  Gardner,    Cowp.    79    (1774)— 90. 
Rex  V.Gray,   8  Mod.  358    (1825)— 1777. 
Rex  V.  Head,  4  Burr.  2515,  2521  (1770) 

—20,  23,  1707. 
Bex  V.  Hill,  4  Barn.  &  C.  426  (1825)— 

1618. 
Rex.  V.  Hipswell,  8  B.  &  C.  466  (1828) 

—2384. 
Rex  V.  Hostmen,  2  Stra.  1223  (1745)— 

1395,  1407. 
Rex  V.  Hughes,  7  B.  &  C.  708—10. 
Rex  V.  Katherine  Dock  Co.,  4  B.  &  Ad. 

360  (1832)— 362. 
Rex   V.    Langhorn,     4    Ad.   &  El.   538 

(1836),   6   Nev.  &  M.   203    (1836)  — 

1618. 
Rex  V.  Lawson   (1905),  1  K.  B.  541— 

237,  421,  1044,  2319. 
Rex    V.    Liverpool,    2    Burr.    723,    732 

(1759)— 1363,  1620. 
Rex  V.  London  Assur.  Co.,  5  B.  &  Aid. 

899   (1822)— 1102,  1391. 
Rex  V.  London  Assur.  Co.,  1  Dowl.  & 

R.  510   (1822)— 1102,  1391. 
Bex  V.  Miller,    6   T.  R.   268    (1795)— 

2259. 
Rex    V.     St.    John    Maddiermarket,    6 

East,   182—1590. 
Rex  V.  St.  Katherine  Dock  Co.,  4  B.  & 

Ad.  360   (1832)— 510. 
Rex    V.    Spencer,    3    Burr,    1827,   1837 

(1766)— 21,  23,  1707. 
Rex  V.  Stratton,  1  Campb.  549   (1809) 

—1365. 
Rex  V.  Tappenden,  3  East,  186  (1802) 

—26. 
Rex  V.  Theodorick,  8  East,  543  (1807) 

—1621,  1628. 
Rex   V.    Travannlon,    2    Chitty,   366— 

1410. 
Rex    V.    Trevenen,    2    B.    &   Aid.    339 
(1819)— 1641. 


TABLE  OF  CASES. 


4035 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Hex  V.  Vice  Chancellor,  3   Burr.  1647 

(1765)— 2339. 
Rex  V.   Webb,   14   East,   406    (1811)  — 

1365. 
Rex  V.  Westwood,  4  B.  &  C.  781 — 10. 
Rex  V.  Westwood,  7  Bing.   1    (1830) — 

21. 
Bex  V.  Wilts,  etc.  Canal  Nav.,  3  Ad.  & 

El.   477    (1835)— 1402. 
Rex  V.  Winstanley,  8  Price,  180  (1820) 

—57. 
Rex  V.  Worcester,  etc.  Nav.  Co.,  1  Man. 

&  R.  529   (1828)— 1102. 
Reyburn    v.    Consumers',   etc.   Co.,   29 

Fed.  561—3016. 
Reynell    v.     Lewis,    15   M.   &   W.   517 

(1846)— 1358,  2192. 
Reynolds  v.  Bank  of  Mt.  Vernon,  158 
N.  Y.  740,  53  N.  E.  1131—1427,  1472, 
2119. 
Reynolds  v.  Bank  of  Mt.  Vernon,  6  N. 
Y.  App.  Div.  62,  39  N.  Y.  Supp.  623 
—1427,  1472,  2119. 
Reynolds   v.   Bridenthal,    57  Neb.   280, 

77  N.  W.   658—1253,  1688. 
Reynolds  v.  Callender,  19  Pa.  Sup.  610 

(1902)— 956. 
Reynolds  v.  Cridge,  1  Pa.  Dist.  693 — 

1779. 
Reynolds  v.   Feliciana  Steamboat  Co., 

17  La.  397—545,  574. 
Reynolds  v.  Gallihar,  etc.  Co.,  19  Nova 

Scotia  Rep.   466—652. 
Reynolds  v.  Hooker,  76  Vt.  184  (1904), 

56  Atl.  988—970. 
Reynolds   v.   Louisville,   etc.  Ry.,   143 

Ind.  579,  40  N.  E.  410—2701. 
Reynolds  v.  Manhattan  T.  Co.,  83  Fed. 
593,    27    C.    C.    A.    620—2591,    2780, 
2987,  3385. 
Reynolds    v.    Myers,   51  Vt.   444 — 943, 

2528. 
Reynolds  v.  Pacific,  etc.  Ry.,  146  Cal. 

261   (1905),  80  Pac.  77—3453. 
Reynolds  v.  Scriber,  41  Or.  407  (1902), 

69   Pac.   48—976. 
Reynolds  V.  Simpson,  74  Ga.  454 — 2061. 
Reynolds  v.  Smith,  60  Neb.  197,  82  N. 

W.  627—2126. 
Reynolds  v.  Stark  County,  5  Ohio,  204 

—2141. 
Reynolds  v.  Touzalin  Imp.  Co.,  62  Neb. 
236,  87   N.  W.  24—1017,  1059,  1220, 
1591. 
Reynolds,  etc.  Co.  v.  Eacock,  61  N.  E. 

732    (Ind.)— 3004. 
Reynolds,   etc.   Co.  v.  Martin,   116   Ga. 

495  (1902),  42  S.  E.  796—2492. 
Reynolds,   etc.    Co.  v.   Merchants',   etc. 
Bank,  55  N.  Y.  App.  Div.  1,  67  N.  Y. 
Supp.    397—807. 
Reynolds,   etc   Co.  v.   Monroe,  45  La. 
Ann.  1024,  13  South.  400—330. 


R.   Frank  Williams  Co.  v.  U.   S.,  etc. 

Co.,  86  Md.  475   (1897),  38  Atl.  990 

—2521. 

Rhawn  v.  Edge  Hill,  etc.  Co.,  201  Pa. 

St.  637,  51  Atl.  360—31,  1200,  2582. 

Rhey  v.  Ebensburg,  etc.  Co.,  27  Pa.  St. 

261—257,  284,  294. 
Rhinehart  v.  Redfield,  93  N.   Y.  App. 
Div.  410  (1904),  87  N.  Y.  Supp.  789 
—3554. 
Rhinelander  v.  Farmers'  L.  &  T.  Co., 
172   N.  Y.   519,   65  N.   E.   499—2595, 
2756,   2787,   2791. 
Rhinelander  v.  National  City  Bank,  36 
N.  Y.  App.  Div.  11,  55  N.  Y.  Supp. 
229—1220. 
Rhode  Island,  etc.  Co.  v.  Moulton,  82 

Fed.   979—716. 
Rhode  Island,  etc.  Works  v.  Continen- 
tal T.   Co.,  108  Fed.   5,  47  C.  C.  A. 
147—3013. 
Rhodes  v.  Hilligoss,  16  Ind.  App.  478, 

45  N.  E.  666—3061. 
Rhodes  v.   U.   S.   Nat.   Bank,   66   Fed. 
512,  13  C.  C.  A.  612,  34  L.  R.  A.  742 
—592 
Rhodes  v.  Webb,  24  Minn.  292 — 2281. 
Rhoner  v.  First  Nat.  Bank,  14  Hun,  126 

—2559. 
Rhorer  v.  Middlesboro,  etc.  Co.,  44  S. 

W.  448   (Ky.)— 2696. 
Ribon  V.  Railroad  Cos.,  16  Wall.  446, 
21  L.  Ed.  367—2458,  2892,  2893,  2902, 
3190. 
Ricaud  v.  Tyson,  78  Fed.  561 — 680. 
Rice   V.    Durham   Co.,    91    Fed.    433 — 

3085. 
Rice  V.  Gilbert,  173  111.  348,  50  N.  E. 

1087—1281. 
Rice  V.   Howard,  69   Pac.   77    (Cal.)  — 

552,  586. 
Rice  V.  Jerome,  97  Fed.  719,  38  C.  C. 

A.  388—2996. 
Rice  V.  Merrimack  Hosiery  Co.,  56  N. 

H.  114—598. 
Rice  V.  National  Bank,  126  Mass.  300 

—1780. 
Rice  V.  Norfolk,  etc.  Ry.,  153  Fed.'  497 

(1907)— 2033,   3225,   3284. 
Rice  V.   Patterson,    46   So.   255    (Miss. 

1908)— 663. 
Rice  V.  Peninsular  Club,  52  Mich.  87, 

17  N.  W.  708—2226,  2236,  2326. 
Rice  V.  Rockefeller,  134  N.  Y.  174,  31 
N.  E.   907,   17  L.  R.  A.  237,  30  Am. 
St.     658—1095,     1105,     1106,     1340, 
1792. 
Rice  V.  Rockefeller,  56  Hun,  516,  9  N. 

Y.  Supp.  866—1105,  1792. 
Rice  V.  Rockefeller,  N.  Y.  Daily  Reg., 

May  29,  1888—1095. 
Rice  V.  Rockefeller,  Supr.  Ct.  Sp.  T., 
N.  Y.  L.  J.,  April  26,  1894—1341. 


4036 


TABLE  OF   CASES. 


tTli«  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Rice  V.  Rock  Island,  etc.  R.  R.,  21  111. 

93—475,  1312. 
Rice  V.  St.  Paul,  etc.  R.  R.,  24  Minn. 

464—2812,  2814. 
Ric©  V.  Shealy,  71  S.  C.  161  (1905),  50 

S.  E.  868—2400. 
Rice  V.  Standard  Oil  Co.,  134  Fed.  464 

(1905)— 1351. 
Rice  V.  Winslow,  180  Mass.  500  (1902), 

62  N.  E.  1057—988. 
Rice  Coainty  Com'rs  v.  Citizens'   Nat. 

Bank,  23  Minn.  280—1557. 
Rice's  Appeal,    79   Pa.    St.   168,    204— 

1883,  1962,  2580,  2733. 
Rich  V.  Chicago,  etc.  Ry.,  34  Wash.  14 

(1904),  74  Pac.  1008—2538. 
Rich  V.  State  Nat.  Bank,  7  Neb.  201, 

26  Am.  Rep.  382—272,  2297. 
Richards  v.   Attlehorough   Nat.   Bank, 

148  Mass.  187,  19  N.  E.  353,  1  L.  R. 

A.  781—2243. 
Richards  v.  Brice,  3  N.  Y.  Supp.  941 

(Com.  PI.)— 606. 
Richards  v.  Chesapeake,  etc.  R.  R.,  1 

Hughes,  28,  20  Fed.  Cas.  692—2831, 

2833,  2875,  2878,  3048. 
Richards  v.  Donagho,  66  111.  73—337. 
Richards  v.  Farmers',    etc.    Inst./    154 

Pa.  St.  449,  26  Atl.  210,  35  Am.  St. 

848—2243. 
Richards    v.    Haliday,   92    Fed.   798— 

2127. 
Richards  v.  Halliday,  112  Fed.  86,  50 

C.  C.  A.  133—2102,  2913. 
Richards  v.  Home,   etc.  Assoc,   L.  R. 

6  C.  P.  591   (1871)— 265. 
Richards  v.  Kinsley,  14  Daly  (N.  Y.), 

834—490. 
Richards  v.  Merrimack,  etc.  R.  R.,  44 

N.    H.    127—2327,    2724,    2731,    2807, 

2811. 
Richards  v.  Minn.  Sav.  Bank,  75  Minn. 

196,  77  N.  W.  822 — 644. 
Richards     v.     New     Hampshire     Ins. 

Co.,     43     N.     H.     263—2109,      2131, 

2183 
Richards  T.  Orerseers  (1896),  2  Ch. 

2;[2 2997. 

Richards  v.  People,   81  111.   551—3047, 

3092. 
Richards  v.  Rock  Rapids,  31  Fed.  505 

—1554,  1556. 
Richards,  etc.  Co.  v.  Boston,   etc.  Co., 

188  Mass.  265   (1905),  74  N.  E.  350 

—3602. 
Richardson  v.   Agnew,   46  Wash.   117, 

89  Pac.  404—3070. 
Richardson     v.     Abendroth,    43    Barb. 

162,  163—547,  562,  671,  719. 
Richardson  v.  Buhl,  77  Mich.  632,  43 

N.   W.   1102,   6   L.  R.   A.   457—1335, 

1483. 
Richardson    v.    Busch,    198    Mo.    174 


(1906),   115  Am.   St.  472,  95   S.  W. 

894—65,  1061,  1272. 
Richardson    v.    Chicago,    etc.    Co.,    63 

Pac.  74  (Cal.)— 135,>  538. 
Richardson  v.   City  of  St.  Albans,  72 

Vt.  1,  47  Atl.  100—1547. 
Richardson   v.    Clinton,    etc.    Co.,    181 

Mass.    580    (1902),    64   N.    E.   400— 

2422,  2492. 
Richardson  v.   Devine,   193   Mass.   336 

(1907),   7  L.  R.  A.    (N.   S.)    1076  n, 

79  N.  B.  771—27,  2382. 
Richardson  v.  Emmett,  170  N.  Y.  412, 

63  N.  E.  440—833,  835,  1066. 
Richardson  v.  Emmett,  61  N.  Y.  App. 

Div.   205,   70   N.  Y.   Supp.   546—835. 

1066. 
Richardson,  etc.  Co.  v.  Richardson,  etc. 

Co.,  8  N.  Y.  Supp.  52   (1889)- 80. 
Richardson  v.  Graham,  45  W.  Va,  134, 

30  S.  B.  92—109,  1879. 
Richardson  v.  Green,  133  U.  S.  30,  47, 

10  Sup.  Ct.  280,  33  L.  Bd.  516—154, 

1948,  1951,  2120,  2596. 
Richardson  v.  Kelly,  85  111.  491—982. 
Richardson  v.   Longmont,  etc.  Co.,  19 

Colo.  App.  483  (1904),  76  Pac.  546— 

803,    1057,    1075,    1080,    1092,    1093, 

1185. 
Richardson  v.   Loree,   94  Fed.  375,  36 

C.  C.  A.  301—2892. 
Richardson  v.  Massachusetts,  etc.  As- 
soc, 131  Mass.  174—2134,  2135. 
Richardson  v.   Merritt,   74  Minn.   354, 

77  N.  W.  234,  407,  968—114,  488. 
Richardson  v.   New   Orleans,   etc.  Co., 

102  Fed.  780,  42  C.  C.  A.  619,  52  L. 

R.  A.  67—3003,  3090. 
Richardson  v.   New   Orleans,   etc.  Co., 

102  Fed.  785,  43  C.  C.  A.  583—3003, 

3090. 
Richardson  v.  Norfolk,  etc.  Co.,  37  W. 

Va.  641,  17  S.  B.  195—2989. 
Richardson   v.    Olivier,    105   Fed.    277, 

44  C.  C.  A.  468,  53  L.  R.  A.  113—46. 
Richardson  v.  Pitts,   71  Mo.  128—630, 

640. 
Richardson  v.  Richardson,  75  Me.  570, 

46  Am.  Rep.  428—1514. 
Richardson  v.   Shaw,  147  Fed.  659,  77 

C.  C.  A.  643,  203  IT.  S.  587,  209  U.  S. 

365—1196,  1211. 
Richardson   v.    Shaw,    209    U.    S.    365 

(1908),    52   L.    Ed.   835—1167,  1196, 

1198,  1211. 
Richardson  v.  Sibley,  93  Mass.  65,  87 

Am.  Dec.  700—2725,  2728,  3253. 
Richardson  v.  Swift,  7  Houst.    (Del.) 

137,  30  Atl.  781—1397. 
Richardson   v.    Treasure,    etc.   Co.,   23 

Utah,  366,  65  Pac.  74—229. 
Richardson  v.  Vermont,  etc.  R.  R.,  44 

Vt.   613—761,  1474,  1475,  1626,  3378. 


TABLE  OP  CASES. 


4037 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Richardson  v.  Wallace,  39   S.  C.  216, 

17  S.  B.  725—1839. 
Richardson    v.    Watson,    51  La.  Ann. 

1390,  26  South.  422—2370. 
Richardson  v.  Williamson,  L.  R.   6  Q. 

B.  276   (1871)— 2569. 
Richardson's   Case,   L.  R.   19   Eq.   588 

(1875)— 284,   683,   697,   729. 
Riche  V.  Ashbury,  etc.  Co.,  L.  R.  7  H. 

L.    653     (1875),    L.  R.  9  Exch.  224 

(1874)— 3373. 
Richelieu    Hotel    Co.   v.   International, 

etc.  Co.,  140  111.  248,  29   N.  E.  1044, 

33  Am.  St.  234—280,  293. 
Richieson  v.  People,  115  111.  450,  5  N. 

E.  121—339. 
Richland  County  v.  People,  3  111.  App. 

210—343. 
Richlands  Oil  Co.  v.  Morriss,  61  S.  B. 

762   (Va.  1908)— 1877,  1879,  1888. 
Richman  v.  Consolidated,  etc.  Co.,  186 

N.   Y.   209    (1906),    78   N.   E.   871— 

2856. 
Richmond  v.   Daniel,  14   Gratt.    (Va.) 

385—1535,  1540. 
Richmond  v.   Irons,  121  U.   S.   27,   58, 

7   Sup.  Ct.  788,  30  L.   Bd.  864—550, 

603,  610,  611,  618,  678,  707,  718,  724, 

2408. 
Richmond  v.  Richmond,  etc.  R.  R.,  21 

Gratt.    (Va.)    604—1568,  1569. 
Richmond  v.  Richmond,  123  N.  Y.  App. 

Div.  117  (1908)— 1524,  1525. 
Richmond  v.  Scott,  48  Ind.  568—1558. 
Richmond  v.  Southern,  etc.  Co.,  174  U. 

S.  761,   772,   19   Sup.   Ct.   778,  43  L. 

Ed.  1162—3506,  3572. 
Richmond  v.  Union  Steamboat  Co.,  87 

N.  Y.  240—1158. 
Richmond,    etc.    Assoc,    t.    Clarke,    61 

Me.  351—259,  477. 
Richmond,  etc.  Coal  Co.,  In  re,  9  Ry. 

&  Corp.  L.  J.  31   (Phila.)— 645. 
Richmond,   etc.   Co.  v.  Brown,   97  Va. 

26,  32  S.  E.  775—3341,  3453. 
Richmond,  etc.  Co.  v.  Chesterfield,  etc. 

Co.,  160  Fed.  832  (1908)— 2332. 
Richmond,  etc.  Co.  v.  Dininny,  105  Va. 

439   (1906),  53  S.  E.  961—2165. 
Richmond,   etc.    Co.    v.   Farmers',   etc., 

126  Fed.  712,  61  C.  C.  A.  630—2050, 

2073. 
Richmond,  etc.  Co.  v.  Middletown,  59 

N.  Y.  228—3489. 
Richmond,  etc.  Co.  v.  Richmond,  L.  R. 

3  Ch.  D.  82—3520. 
Richmond,  etc.  Co.  v.  Richmond,  etc. 

R.  R.,  68  Fed.  105,  15  C.  C.  A.  289, 

34  L.  R.  A.  625—1976,  2986,  3003. 
Richmond,  etc.  R.  R.  v.  Alamance  Co., 

84  N.   C.   504—1535. 
Richmond,  etc.  R.  R.  v.  Louisa  R.  R., 
13  How.  71,  14  L.  Ed.  55—3358,  3365. 


Richmond,  etc.  R.  R.  v.  Payne,  86  Va. 

481,  10  S.  E.  749,  6  L.  R.  A.  849— 

3371. 
Richmond,  etc.  R.  R.  v.  Richmond,  96 

tr.  S.  521,  24  L.  Ed.  734—3405. 
Richmond,  etc.  Ry.  v.  Richmond,  etc. 

R.   R.,   96   Va.   670,   32    S.   E.   787— 

3443. 
Richmond,  etc.  Ry.  v.  Rubin,  102  Va. 

809   (1904),  47  S.  B.  834—3621. 
Richmond,    etc.    R.    R.    v.    Snead,    19 

Gratt.  (Va.)  354,  100  Am.  Dec.  670— 

2343,  2571. 
Richmond,  etc.  R.  R.  v.  Trammel,   53 

Fed.  196—3329. 
Richmond,  etc.  Works  v.  Moragne,  119 

Ala.   80,  24   South.  834—2348. 
Richmond  Retail  Coal  Co.,  In  re,  9  Ry. 

&  Corp.  L.  J.  31   (Phila.)— 1344. 
Richmond's   Case,   3   De  G.   &   Sm.   96 

(1849)— 444,  687,  840,  841. 
Richmond's    Case,    4    Kay    &    J.    305 

(1858)- 383,  384. 
Richmondville    Mfg.    Co.    v.    Prall,    9 

Conn.  487—60,  1092,  1292. 
Richter    v.    Frank,  41  Fed.   859—977, 

987. 
Richter  v.   Henningsan,   110  Cal.   530, 

42  Pac.  1077—553,  625,  666. 
Richter   v.   Jerome,   123   U.    S.    233,   8 

Sup.   Ct.    106,    31   L.   Ed.    132—2803, 

3190. 
Ricker    v.    American    Loan,    etc.    Co., 

140   Mass.   346,    5   N.   E.    284—1738, 

1740,  1747,  2963,  2964. 
Ricker  v.   Collins,   81  Tex.   662,   17   S. 

W.  378—3383. 
Rickerson,  etc.  Co.  v.  Farrell,  etc.  Co., 

75   Fed.  554,   23    C.   C.  A.   302—158, 

160,  189,  2123. 
Ricketson  v.  Galligan,  85  Wis.  394,  62 

N.  W.  87—1809. 
Ricketts    v.    Birmingham    St.   Ry.,    85 

Ala.  600,  5  South.  353—2362. 
Ricketts   v.    Chesapeake,    etc.    Ry.,    33 

W.  Va.  433,  10  S.  B.  801,  7  L.  R.  A. 

354,  25  Am.  St.  901—3286. 
Ricord    v.    Central    Pacific   R.    R.,    15 

Nev.  167—97,  3373. 
Riddell  v.  Harmony  Fire  Co.,  8  Phila. 

310—1364. 
Riddle  v.  Bedford,  7  Serg.  &  R.   (Pa.) 

386,  392—2242,  2245. 
Riddle   v.    New   York,    etc.   R.   R.,    39 

Fed.  290—2546,  2547. 
Riddle    v.    Philadelphia,  etc.  R.  R.,  1 

Pittsb.    (Pa.)    158—332. 
Ridenour  v.  Mayo,  40  Ohio  St.  9—630, 

1376. 
Rider  v.  Bagley,  84  N.  Y.  461—2950. 
Rider  V.  Fritchey,   49   Ohio   St.  285,   30 

N.  E.  692,  15  L.  R.  A.  513—541,  557, 

724. 


4038 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Rld«r  V.  Kidder,  10  Ves.  Jr.  360  (1805) 

—832. 
Rider    v.    Morrison,  54  Md.  429 — 444, 

725. 
Rider  v.  Vrooman,  12  Hun,  299—2950. 
Rider  Life  Raft  Co.  v.  Roacli,  97   N. 

Y.  378—1700,  2047,  2053,  2067. 
Ridge  Ave.  Pass.  Ry.  v.  Philadelphia, 

181  Pa.  St.  592,  37  Atl.  910—3460. 
Ridgefield,    etc.    R.    R.    v.    Brush,    43 

Conn.  86—316,  398,  399,  401,  468. 
Ridgefield,  etc.  R.  R.  v.  Reynolds,  46 

Conn.  375—323. 
Ridgely  v.  Dobson,  3  Watts  &  S.  (Pa.) 

118—1358. 
Ridgely  v.  Taylor  &  Co.,  118  N.  Y.  App. 

Div.  10  (1907),  103  N.  Y.  Supp.  262 

—901. 
Ridgway  v.  Farmers'  Bank,   12   Serg. 

&  R.    (Pa.)    256,  14  Am.  Dec.  681— 

2236,  2562,   2573. 
Rldgway's  Account,  In  re,  206  Pa.  St. 

587  (1903),  56  Atl.  25—904. 
Ridley  v.  Plymouth,  etc.  Co.,  2  Bxch. 

711    (1848)— 2258,  2300. 
Ridpath  v.  Sans  Poll,  etc.  Co.,  26  Wash. 

427,  67  Pac.  229—1390,  2492. 
Rieger,  etc..  In  re,  157  Fed.  609  (1907) 

—1973. 
Rlesner  v.  Gulf,  etc.  Ry.,  89  Tex.  656, 

36  S.  W.  53,  33  L.  R.  A.  171,  59  Am. 

St.  84—2861. 
Riesterer  v.  Horton,  etc.  Co.,  160  Mo. 

141,  61  S.  W.  238—795,  1627,  2761. 
Rigdon  V.  Walcott,  141  111.  649,  31  N. 

E.  158—1041. 
Rigg  V.  Reading,  etc.  Ry.,  191  Pa.  St. 

298,  43  Atl.  212-968,  1710. 
Riggs  V.  Commercial,  etc.  Ins.  Co.,  125 

N.  Y.  7,  25  N.  B.  1058,  10  L.  R.  A. 

684,  21  Am.  St.  716—50. 
Riggs  V.  Cragg,  89  N.  Y.  479—1515. 
Riggs  V.  Cragg,  26  Hun,  89—1515. 
Riggs  V.  Pennsylvania,  etc.  R.  R.,  16 

Fed.  804—2632,  2655,  2791. 
Riggs  V.  Swann,  3  Cranch,  C.  C.  183, 

20  Fed.  Cas.  788—555,  1380. 
Rikier  v.  Alsop,  27  Fed.  251—3186,  3202. 
Riker  v.  New  York,  etc.  R.  R.,  64  N.  Y. 

App.  Div.  357,  72  N.  Y.  Supp.  168- 

3633. 
RikhofC  V.  Brown's,  etc.  Machine  Co., 

68  Ind.  388—366,  382,  477. 
Riley  v.  Albany  Sav.  Bank,  36  Hun. 

513,  aff'd  103  N.  Y.  669—2323. 
Riley  v.  Hampshire  County  Nat.  Bank, 

164  Mass.  482,  41  N.  E.  679—1190. 
Riley  v.  Loma,  etc.  Co.,  1  Cal.  App.  488 

(1905),  82  Pac.  686—2314. 
Riley   v.   New   England,   etc.   Co.,   184 

Mass.  150  (1903),  68  N.  E.  17—3616. 
Riley  v.  Packington,  L.  R.  2  C.  P.  536 
(1867)— 2190. 


Riley  v.  Roches.ter,   9  N.  Y.  64—2134, 

2138. 
Riley  v.  Treanor,  25  S.  W.  1054  (Tex.) 

—415,  979. 
Rinaker  v.  Dollar,  etc.  T.  Co.,  219  Pa. 

523,  69  Atl.  43—1227,  2582. 
Rinesmith  v.  People's  Freight  Ry.,  90 

Pa.  St.  262—399. 
Ring  V.  Johnson  County,  6  Iowa,  265 

—2677. 
Ring  V.  Long  Island,  etc.,  93  N.  Y.  App. 

Dlv.  442  (1904),  87  N.  Y.  Supp.  682, 

affd  184  N.  Y.  553,  76  N.  E.  1107— 

2301. 
Ringler  v.  Jetter,  35  N.  Y.  Misc.  750, 

72  N.  Y.  Supp.  362—973. 
Ringo  V.  Biscoe,  13  Ark.  563 — 2105. 
Ripley  v.  Evans,  87  Mich.  217,  49  N. 

W.   504—599. 
Ripley   v.    Sampson,    27   Mass.    371 — 

541,  678. 
Rippstein  v.  Haynes,  etc.  Ry.,  85  S.  W. 

314    (Tex.   1905)— 1780. 
Rio    Grande   Cattle    Co.   v.   Bums,   82 

Tex.    50,    17   S.   W.   1043—270,   652, 

662,  1110. 
Rio  Grande  W.  Ry.  v.  Telluride,  etc. 

Co.,     16    Utah,     125,     51    Pac.    146 

—3296. 
Rio  Grande,  etc.  Ry.  v.  Telluride,  etc. 

Co.,  23  Utah,  22  (1900),  63  Pac.  995 

—2165. 
Riordan  v.  Horton,  94  Pac.  448  (Wyo. 

1908)— 3152. 
Riordan    v.     Schlicher,    146    Ala.    615 

(1906),  41  So.  842—305,  2929,  3193. 
Rippe  v.  Chicago,  etc.  R.  R.,  23  Minn. 

18,  23—3530. 
Ripple  v.  Kuehne,  100  Md.  672  (1905), 

60  Atl.  464—1038. 
Rische  v.  Texas,  etc.  Co.,  66  S.  W.  324 

(Tex.)— 3428. 
Risdon,   etc.  Works  v.  Furness,  93  L. 

T.  Rep.  687  (1905)— 597. 
Risk  V.  Kansas  Trust,  etc.  Co.,  58  Fed. 

45—3092. 
Risley  v.  Howell,  57  Fed.  544—330. 
Risley  v.  Indianapolis,  etc.  R.  R.,  62  N. 

Y.  240,  248—1858,  2287. 
Risley   v.   Indianapolis,    etc.   R.  R.,  1 

Hun,  202—2287. 
Ritchie  v.   Burke,   109   Fed.   16—1200, 

2583. 
Ritchie  v.  McMullen,  79  Fed.  522,  533, 
535,  551,  25  C.  C.  A.  50—1010,  1207, 

1208,    1238,    1256,    1938,    1967,    2431, 
2583. 
Ritchie  v.  Vermillion  Min.  Co.,  1  Ont. 

L.  Rep.  654  (1901)— 2005. 
Riter-Conley,    etc.    Co.    v.   Mzik,   Ohio 

Circuit   (1901)    p.   164—2534. 
Ritso's  Case,  L.  R.  4  Ch.  D.  774  (1877) 
—265. 


TABLE  OP  CASES. 


4039 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Hitter  v.  Cushman,  7  Rob.  (N.  Y.)  294 

—1174. 
Ritterbaad  v.  Baggett,  42  N.  Y.  Super. 

Ct  556—26,  1359. 
Rittenhouse  v.  Winch,  11  N.  Y.  Supp. 

122—1959,  2762. 
Rivanna  Nav.  Co.  v.  Dawsons,  3  Gratt. 

(Va.)   19,  46  Am.  Dec.  183—848. 
Riverdale  Mills  v.  Manufacturing  Co., 

198  U.  S.  188   (1905),  25  S.  Ct.  629, 

49  L.  Ed.  1008—1983,  2546,  2556. 
River  Dun.  Nav.  Co.  v.  North  Midland 

Ry.,    1  Ry.   Cas.   135,    153    (1838)  — 

2487. 
Rivers  v.   Oak,  etc.   Co.,   52   La.  Ann. 

762,  27  South.   118—1461. 
Rivers  v.   Yazoo,  etc.  R.  R.,   90  Miss. 

196,  43   So.   471—96,  2323. 
Riverton  Ferry  Co.  v.  McKeesport,  etc. 

Co.,   179   Pa.   St.   466,   36  AU.   186— 

3477. 
Riverton  Water   Co.    v.    Hummel,   175 

Pa.    St.   575,    34   Atl.   851—268,   450, 

2649. 
Rives  V.  Dudley,  3  Jones'  Bq.   (N.  C.) 

126,  67  Am.  Dec.  231—2144. 
Rives  V.  Montgomery,  etc.  Co.,  30  Ala. 

92—363,  400,  406,  479. 
Rivington's   Case,   L.   R.   3   Ch.  D.   10 

(1876)— 3496. 
Roach  V.  Burgess,  62  S.  W.  803  (Tex.) 

—437,  848. 
Roake  v.  American  T.  &  T.  Co.,  41  N. 

J.  Eq.  35,  2  Atl.  618—3559. 
Roan    V.    Winn,  93  Mo.  503,  4   S.  W. 

736—850,  2124. 
Roanoke    Investment    Co.    v.    Kansas, 

etc.  Ry.,  108  Mo.  50,  17  S.  W.  1000 

—3364. 
Roanoke  St.  Ry.  v.  Hicks,  96  Va.  510, 

32  S.  E.  295—1413. 
Robb  V.  Carnegie,  145  Pa.  St.  338,  22 

Atl.  649,  14  L.  R.  A.  329,  27  Am.  St. 

694—3538. 
Robbing  v.  Bangor,  etc.   Co.,  100  Me. 

496  (1905),  1  L.  R.  A.  (N.  S.)  963  n, 

62  Atl.  136—3513. 
Robbins  v.   Butler,   24   III.   387,   426— 

1357,  1382. 
Robbins  v.  Waldo  Lodge,  78  Me.  565, 

7  Atl.  540—1383. 
Robert,    etc.   Min.    Co.   v.   Omaha,   etc. 

Co.,  16  Colo.  118,  26  Pac.  326—2315. 
Roberts,  Ex  parte,   2  Macn.  &   G.   192 

(1850)— 2191,  2192. 
Roberts   v.   Berdell,    52   N.  Y.   644,   15 

Abb.  Pr.   (N.  S.)   177—1585. 
Roberts   v.    Central    T.    Co.,    128    Fed. 

882,  63  C.  C.  A.  220—2593,  3004. 
Roberts  v.   Cobb,   103  N.  Y.  600,  9  N. 

E.  500—290. 
Roberts  v.  Deming,  etc.  Co.,  Ill  N.  C. 
432,  16  S.  B.  415—2352. 


Roberts  v.  Denver,  etc.  R.  R.,  8  Colo. 

App.  504,  46  Pac.  880—2675. 
Roberts  v.  Easton,  19   Ohio  St.   78 — 

3435. 
Roberts    v.    Hill,    23    Fed.    311,    23 

Blatchf.  191—2104. 
Roberts  v.  Hill,  24  Fed.  571,  23  Blatchf. 

312—2104. 
Roberts  v.  Hilton  Land  Co.,  45  Wash. 

464,  88  Pac.  946—2230. 
Roberts  v.  Missouri,  etc.  Co.,  166  Mo. 

370,  66  S.  W.  155—3632. 
Roberts  v.  Mobile,  etc.  R.  R.,  32  Miss. 

373—320,  370. 
Roberts  v.   Northern   Pac.  R.   R.,   158 

U.  S.   1,  15  Sup.  Ct.  756,  39  L.  Ed. 

873—3353,  3354,   3566,  3567. 
Roberts  v.  Pioneer  Iron  Works,  125  N. 

Y.  App.  Div.  207   (1908)— 2522. 
Roberts  v.  Roberts,  etc.  Co.,  184  N.  Y. 

257  (1906),  3  L.  R.  A.  (N.  S.)  1034  n, 

112     Am.     St.     607,     77     N.     E.     13, 

rev'g  102  N.  Y.  App.  Div.  118,  92  N. 

Y.  Supp.  387—756,  760,  766,  800. 
Roberts   v.    Stanton   Co.,   94    Pac.    647 

(Wash.  1908)— 2312. 
Roberts   v.    Wisconsin   Telephone    Co., 

77  Wis.  589,  46  N.  W.  800,  20  Am. 

St.  143—3614. 
Roberts'  Appeal,  85  Pa.  St.  84 — 835. 
Roberta'  Appeal,  92  Pa.  St.  407 — 1383, 

1513. 
Roberts'  Case,   3  De  G.  &  Sm.  205.   2 

Macn.  &  G.   192    (1850)— 316,   323. 
Roberts  Mfg.  Co.  v.  Wright,  62  Minn. 

337,  64  N.  W.  827—2189. 
Robertson  v.  Brulator,  111  N.  Y.  App. 

Div.  882   (1906),  98  N.  Y.  Su-pp-  15— 

1527. 
Robertson  v.  Brulatour,  188  N.  Y.  301 

(1907),    80    N.    E.    938—1143,    1515, 

1524,  1527. 
Robertson   v.   Bucklin   &   Co.,   107   111. 

App.  Rep.  369   (1903)— 1472. 
Robertson    v.    Buffalo,    etc.    Bank,    40 

Neb.  235,   58  N.  W.   715—2056. 
Robertson  v.  Bullions,  11  N.  Y.  243 — 

2049. 
Robertson  v.  National  Steamship  Co., 

139  N.  Y.  416,  34  N.  E.  1053—3368. 
Robertson  v.  Parks,   76  Md.   118—415, 

1009. 
Robertson  v.  Robertson,  186  Mass.  308 

(1904),  71  N.  E.  571—1187. 
Robertson   v.    Rockford,   21    111.   451 — 

329    336. 
Robertson  v.    Staed,    135   Mo.    135,   36 

S.  W.  610,  33  L.  R.  A.  203,  58  Am.  St. 

569—3061. 
Robertson  v.  Sully,  157  N.  Y.  624,  52 

N.  E.  668—1201,  1241,  1436. 
Robertson  v.  Sully,  2  N.  Y.  App.  Div. 

152,  37  N.  Y.  Supp.  935—1201,  1241. 


4040 


TABLE  OF  CASES. 


The  numbers  after  the  dash  refer  to  the  pages  of  the  text.  J 


Robertson  Lumlber  Co.  v.  Anderson,  96 

Minn.  527   (1905),  105  N.  W.  972— 

2369. 
Robeson  v.  Central  R.  R.,  76  Hun,  444, 

28  N.  Y.  Supp.  104—2535. 
Rolbins    v.    Embry,    1    Sm.  &  M.  Ch. 

(Miss.)   207,   258—2108. 
Robins,  etc.  Co.  v.  Murdock,  69  Kan. 

596   (1904),  77  Pac.  596—2363. 
Robinson  v.  Adams,  81  N.  Y.  App.  Div. 

20,   80   N.   Y.    Supp.   1098,   aft'd   179 

N.  Y.  558,  71  N.  E.  1139—919. 
Robinson    v.    Addison,    2    Beav.    515 

(1840)— 823. 
Robinson  v.  Alabama,  etc.  Co.,  51  Fed. 

268—3156. 
Robinson  v.  Alabama,  etc.  Oo.,  89  Fed. 

21S — 2926. 
Robinson  v.  Alabama,  etc.  Mfg.  Co.,  67 

Fed.  189—2926. 
Robinson  v.  Alabama  Mfg.  Co.,  48  Fed. 

12—2807,  2824. 
Robinson   v.    American,    etc.    Co,   147 

Fed.   885    (1906)— 2158. 
Robinson  v.  Atlantic,  etc.  R.  R.,  66  Pa. 

St.  160—2967,  3094. 
Riobinson  v.  Bank  of  Attica,  21  N.  Y. 

4(}6— 2110,  2450. 
Robinson  v.  Bank  of  Darien,  18  Ga.  65, 

109—351,  520,  606,  623. 
Robinson  v.  Bidwell,  22  Cal.  379—328, 

352,  554. 
Robinson   v.    Blood,    151    Oal.   504,   91 

Pac.  258—1756,  2245,  2254. 
Robinson    v.     Brown,     126     Fed.    429 

(1903)— 560,  608. 
Robinson    v.    Burnell's,    etc.    Bakery, 

Ltd.   (1904),  2  K.  B.  624—2715,  2950. 
Robinson    v.    Centenary,   etc.,    54   Atl. 

416    (N.  J.)— 3384. 
Robinson  v.   Chartered  Bank,  L.  R.  1 

Eq.  32   (1865)— 1717. 
Robinson  t.  Dickey,  14  Tex.  Civ.  App. 

70,  36  S.  W.  499—439,  1040. 
Robinson  v.  Dolores,  etc.  Co.,  2  Colo. 

App.  17,  29  Pac.  750—137,  2130. 
Robinson     v.     Edinboro    Academy,     3 

Grant's  Cas.   (Pa.)   107 — 293. 
Robinson  v.  First  Nat.  Bank,  98  Tex. 

184   (1904),  82  S.  W.  505—661. 
Robinson  v.  Fitchburg,  etc.  R.  R.,  73 

Mass.  92—2363. 
Robinson  v.  Guaranty  T.  C!o.,  51  N.  Y. 

App.  Div.  134,  64  N.  Y.  Supp.  525— 

2908,   2921. 
Robinson  v.   Hall,   59   Fed.   648 — 1752, 

2174,  2177,  3071. 
Robinson  v.   Hall,  63  Fed.   222,  12   C. 

C.  A.  674—2177. 
Robinson   v.    Holbrook,    148   Fed.    107 

(1906)— 884,  1676,  1960,  2008,  3185. 
Robinson  v.   Huldekoper,  98   Ga.  30G, 

25  S.  E.  440—3095. 


Robinson  v.  Hunt,  4  Beav.  450  (1841) 

—829. 
Robinson  v.  Hurley,  11  Iowa,  410,  79 

Am.  Dec.  497—1188,  1236,  1238. 
Robinson  v.   Iron  Ry.,  135  U.  S.   522, 

531,  10  Sup.  Ct.  907,  34  L.  Ed.  276— 

2892,  2894,  3191,  3202. 
Robinson  v.  Jewett,   116  N.  Y.  40,  22 

N.  B.  224—1898,  1948. 
Robinson  v.  Jewett,  14  N.  Y.  St.  Rep. 

223—1898. 
Robinson  v.  Lamlb,  126  N.  C.  492,  36 

S.  E.  29—1304,  3464. 
Robinson  v.  Lane,  19  Ga.  337—1828. 
Robinson  V.  Mollett,  L.  R.  7  H.  L.  802, 

818,  826   (1875),  L.  R.  7  C.  P.  84,  L. 

R.  5  C.  P.  646—1151,  1152,  1157,  1179. 
Robinson  v.  Newberne  Nat.  Bank,  81 

N.  Y.  385,  37  Am.  Rep.  508—2104. 
Robinson  v.  New  Berne  Nat.  Bank,  95 

N.    Y.    637—1093,    1277,    1287,    1296, 

1455,  1457,  1467,  1587. 
Robinson  v.  New  York,  etc.  Co.,  99  N. 

Y.   App.   Div.   509    (1904),   91   N.   Y. 

Saipp.  153—3130,  3174. 
Robinson  v.  New  York,  etc.  R.  R.,  55 

N.  Y.  Misc.  Rep.  516   (1907),  105  N. 

Y.  Supp.  897—1963 
Robinson  v.  New  York,  etc.  R.  R.,  123 

N.  Y.   App.   Div.    339    (1908)— 1963, 

2513. 
Robinson  v.  Norris,  6  Hun  (N.  Y.),  233 

—1153,  1158,  1172. 
Robinson  v.  Norris,  51  How.  Pr.  442 — 

1153,  1158,  1172. 
Robinson  v.  Oceanic  Steam  Nav.  Co., 

112  N.  Y.  315,  19  N.  E.  625,  2  L.  R. 

A.  636—2537. 
Robinson  v.   Philadelphia,   etc.  R.  R., 

28  Fed.  340—3190. 
Robinson  v.   Pledimont  Marble  Co.,  75 

Fed.  91—2773,  2883. 
Robinson  v.  Pittsburgh,  etc.  R.  R.,  32 

Pa.   St.   334,  72   Am.  Dec.   792—401, 

445. 
Robinson  v.    Smith,   3   Paige,   222,   24 

Am.  Dec.  212—1854,  2076. 
Robinson  v.   Southern,  etc.  Bank,  180 

U.  S.  295,  21  Sup.  Ct.  383,  45  L.  Ed. 

536—675,  691,  705,  863,  1253. 
Robinson    v.    Southern   Pac.    Co.,   105 

Cal.  526,  38  Pac.  94,  722,  28  L.  R.  A. 

773—53. 
Robinson    v.    Spaulding,    etc.   Co.,    72 

Cal.  32,  13  Pac.  65—187,  378,  1259. 
Robinson  v.   Suburban  Brick  Co.,  127 

Fed.  804,  62  C.  C.  A.  484—1351. 
Robinson  v.  Turrentine,  59  Fed.  554 — 

686. 
Robinson  v.  West  Virginia  L.  Co.,  90 

Fed.  770—2419,  2455. 
Robinson  v.  Williams,  22  N.  Y.  380— 

2569,   2735, 


TABLE  OF  CASES. 


4041 


[The  numbers  a,fter  the  dasli  refer  to  the  pages  of  the  text.] 


Robinson,   etc.   Co.  v.   De   Baiitte,    50 

La.  Ann.  1281,  23  South.  865—2000. 
Rotinson,  etc.  Co.  Ltd.  v.   Chic,   Ltd., 

93  L.  T.  Rep.  262    (1905)— 3158. 
Robinson's  Case,  6  De  G.,  M.  &  G.  572 

(1856)— 678. 
Robinson's  Trust,  In  re,  218  Pa.  481, 

67   Atl.   775—1446,  1447,   1449,   1513, 

1522. 
Robira  v.  New  Orleans,  etc.  R.  R.,  45 

La.  Ann.  1368,  14  Soutb.  214—3452. 
Roblson  V.  Beall,  26  Ga.  17 — 844. 
Robison  v.  McCracken,  52  Fed.  726 — 

1865. 
Robotham  v.    Prudential   Ins.   Co.,   64 

N.  J.  Bq.  673   (1903),   53  Atl.  842— 

866,  873,  886,  1677.  1775,  1943,  1966, 
1969. 

Robson    v.    Dodds,    L.    R.    8    Bq.    301 

(1869)— 2454. 
Robson  V.  Smitb   (1895),  2   Ch.  118— 

2715. 
Roby  V.  New  York,  etc.  R.  R.,  142  N. 

Y.    176,    180,    36    N.    B.    1053—3362, 

3363,   3577. 
Roby  V.  Smitb,  131  Ind.  342,  30  N.  E. 

1093,   15   L.   R.   A.   792,   31   Am.   St. 

439—2784. 
Roby  V.  Title,  etc.  T.  Co.,  166  111.  336, 

46  N.  B.  1110—3049. 
Roby  V.  Yates,   70  Hun,  35,  23  N.  Y. 

Supp.  1108—3364. 
Rochdale   Canal   Co.   v.    King,   2   Sim. 

(N.  S.)    78    (1851)— 2405. 
Roche  V.  Coleman,  42  S.  W.  739  (Ky.) 

—440. 
Roche  V.  Ladd,  83  Mass.  436 — 2169. 
Rochester  v.  Alfred  Bank,  13  Wis.  432, 

80  Am.  Dec.  746—334. 
Rochester  v.   Barnes,    26   Barb.    657 — 

1308. 
Rochester  y.  Bronson,  41  How.  Pr.  78 

—2494. 
Rochester,  etc.  Co.,  In  re,  40  Hun,  172, 

175—1648,  1683. 
Rochester,   etc.   Co.   v.   Browne,   55  N. 

Y.   App.    Div.    444,    66   N.    Y.    Supp. 

867,  affd   179   N.  Y.   542,   71   N.   E. 
1139—2266. 

Rochester,  etc.  (3o.  v.  Pahy,  111  N.  Y. 

App.  Div.  748  (1906),  97  N.  Y.  Supp. 

1013,   affd   188  N.  Y.  629,  81  N.  B. 

1174—309,  943,   951,  2701. 
Rochester,  etc.  Co.  v.  Oneonta,  etc.  Ry., 

122   N.   Y.   App.   Div.    193    (1907)  — 

2803,  3135,  3140. 
Rochester,  etc.  Co.  v.  Paviour,  164  N. 

Y.  281,  58  N.  E.  114,  52  L.  R.  A.  790 

—806. 
Rochester,  etc.  Co.  v.  Phineas  C.  Joel, 

41  N.  Y.  App.  Div.  43,  58  N.  Y.  Supp. 

346—3312,  3501. 
Rooliester,   etc.   Co.  v.  Raym'ond,  158 


N.  Y.  576,  53  N.  E.  507,  47  L.  R.  A. 

246—699,   725,   1438. 
Rochester,   etc.   Co.  y.  Raymond,  4  N. 

Y.  App.  Div.  600,  39  N.  Y.  Supp.  145 

—725. 
Rochester,  etc.  Co.  v.  Roe,  7  N.  Y.  App. 

Div.  366,  40  N.  Y.  Supp.  72—241,  296. 
Rochester,  etc.  Co.  v.  Ross,  125  N.  Y. 

App.   Div.    76    (1908)— 3508,   3601. 
Rochester,  etc.  R.  R.,  In  re,  110  N.  Y. 

119,  17  N.  E.  678—278,  279. 
Rochester,  etc.  Ry.,  In  re,  45  Hun,  126 

—279. 
Rochester,  etc.  R.  R.,  In  re,  50  Hun,  29, 

2  N.  Y.  Supp.  457—314. 
Rochester,  etc.  R.  R.  v.  New  York,  etc. 

R.  R.,  110  N.  Y.  128,  17  N.  B.  680— 

3360. 
Rochester,  etc.  R.  R.  v.  New  York,  etc. 

R.  R.,  48  Hun,  190—2530. 
Rochester  Ins.  Co.  v.  Martin,  13  Minn. 

59    (Gil.  54)— 17. 
Rochester  Ry.  v.  Rochester,  205  U.  S. 

236    (1907),   27  Sup.   Ct.   469,   51  L. 

Ed.  784,  affg  182  N.  Y.  116—8,  883, 

1571,    1778,    1987,    2229,    3287,    3459. 
Rochester  Sav.  Bank  v.  Averell,  96  N. 

Y.  467,  472—2726,  2760. 
Rochester  "Water  Com'rs,  In  re,  66  N. 

Y.  413—3529. 
Rock   V.    Nichols,   85  Mass.   342 — 986, 

1296. 
Rock  Creek  v.  Strong,  96  U.  S.  271,  24 

L.  Ed.   815—328. 
Rockefeller  v.  Merritt,  76  Fed.  909,  22 

C.  C.  A.  608,  35  L.  R.  A.  633—1010, 

1607. 
Rockford,   etc.    Groc.  Co.  v.   Standard, 

etc.  Co.,  175  111.  89,  51  N.  E.  642,  67 

Am.  St.  205—2132. 
Rockford,   etc.   R.   R.   v.   Sage,   65   111. 

328,  16  Am.  Rep.  587—1931,  2210. 
Rockford,    etc.   R.  R.   v.   Schunick,   65 

111.  223—257. 
Rockhold  V.  Canton,  etc.  Soc,  19  N.  B. 

710,  129  111.  440—3493. 
Rockingham,  etc.  Co.  v.  Burlingame,  67 

N.  H.  301,  31  Atl.  23—299. 
Rockingham,  etc.  Co.  v.  Hobbs,  72  N. 

H.   531    (1904),   66  L.  R.  A.  581,  58 

Atl.   46—3348,   3548. 
Rock  Island,   etc.   Co.   v.   Peterson,  93 

Minn.  356  (1904),  101  N.W.  606— 2157. 
Rockland,   etc.  Co.  v.   Sewall,   80  Me. 

400,  14  Atl.  939—462. 
Rockland   Water   Co.   v.   Camden,   etc. 

Co.,  80  Me.  544,  15  Atl.  785,  1  L.  R. 

A.  388—3520. 
Rock  River  Bank  v.  Sherwood,  10  Wis. 

174,  78  Am.  Dec.  669—2101. 
Rockville,  etc.   Bank   v.   Citizens',   etc. 

Co.,   72  Conn.  576,  45  Atl.  361—808, 

2603,   2779. 


4042 


TABLE  OP  CASES. 


[The  Dumbers  after  the  dash  refer  to  the  i>ages  of  th«  text.] 


Rockville,    etc.    Co.    v.    Van    Ness,    2 

Cranoh,  C.  C.  449,  20  Fed.  Cas.  1080 

—261,  262,  475. 
Rockville,  etc.  Turnp.  Co.  v.  Maxwell, 

2   Cranch,   C.   C.   451,   20   Fed.    Cas. 

1079—384. 
Rockwell    V.    Elkhorn   Bank,    13   "Wis. 

653—2353,  2562,  2571. 
Rockwell  V.   Merwin,   45   N.   Y.  166 — 

3061. 
Rockwell   V.   Portland    Sav.   Bank,    31 

Or.  431,  50  Pac.  566—3178. 
Rockwith  V.  State,  etc.  Co.,  145  Mich. 

455    (1906),    108    N.    W.    785—1841, 

3466. 
Rocky  Mountain,  et€.  Tel.  Co.  v.  Mon- 
tana, 156  Fed.  809    (1907,)— 1349. 
Rocky  Mountain  Nat.   Bank  v.   Bliss, 

89  N.  Y.  338—504,  506,  572,  599. 
Rodbourn  v.  Utica,  etc.  R.  R.,  28  Hun, 

369—3175.  .  , 

Rodemacher  v.  Milwaukee,  etc.  R.  R., 

41  Iowa,  301,  20  Am.  Rep.  592—3312. 
Rodger,  etc.  Oo.  v.  Omaha,  etc.  R.  R., 

154  Fed.  629    (1907)— 3011. 
Rodgers    v.    Adriatic   F.    Ins.    Co.,    87 

Hun,  384,  34  N.  Y.  Supp.  323—1847. 
Rodney   v.    Southern   R.   R.   Assoc,    3 

N.  Y.  St.  Rep.  564—1938,  1940. 
Roebling  v.  Trenton,  etc.  R.  R.,  58  N. 

J.  L.  666,  34  Atl.  1090,  33  L.  R.  A. 

129—3427. 
Roebling's  Sons  Co.  v.  Butler,  112  Cal. 

677,  45  Pac.  6—583. 
Roehm  v.  Horst,  178  U.  S.  1,  20  Sup. 

Ct.  780,  44  L.  Ed.  953—3386. 
Rogan   V.    Illinois,   etc.    Bank,   93    111. 

App.  39—238,  239,  704. 
Rogan    V.    Watertown,   30   Wis.    259 — 

333. 
Rogers,  Ex  parte,  7  Cow.  530—2242. 
Rogers,  Ex  parte,  L.  R.  15  Ch.  D.  207 

(1880)— 992. 
Rogers,  In  re,  22  N.  Y.  App.  Biv.  428, 

435,  48  N.  Y.  Supp.  175—1838. 
Rogers,  Matter  of,  161  N.  Y.  108,  112, 

55  N.  E.  393—41,  1476,  1516,  1838. 
Rogers,  Matter  of,  102  N.  Y.  App.  Dlv. 

466    (1905),    92    N.   Y.    Supp.   465— 

2013. 
Rogers's  Case,  L.  R.  3  Ch.  App.   633, 

637  (1868)— 266,  324. 
Rogers  v.  Burlington,  3  Wall.  654,  18 

L.  Ed.  79—328. 
Rogers  v.  Burr,  97  Ga.  10,  25  S.  E.  339 

—308,  981,  2708. 
Rogers  v.  Burr,  105  Ga.  432,  31  S.  E. 

438,   70   Am.    St.    50—253,   978,    981, 

2707,   2708. 
Rogers  v.  Chambers,  112  Ga.  258,  37 

S.  E.  429—2707. 
Roeers  r.  Chicago,  etc.  Ry.,  6  Abb.  N. 

Cas.  253—2657. 


Rogers  v.  Chippewa,  etc.,  135  Mich.  79, 

97  N.  W.  154—3092,  3166. 
Rogers  v.  Citizens',  etc.  Bank,  93  Md. 

613,  49  Atl.  843—752,  1225,  3174. 
Rogers  v.  Danby  Univ.  Soc,  19  Vt.  187 

—47. 
Rogers  r.  Decker,  131  N.  Y.  490,  30  N. 

E.  571—587. 
Rogers  v.  Dexter,   etc.  R.  R.,  85  Me. 

372,  27   Atl.  257,  21  L.  R.  A.  528— 

547. 
Rogers  v.  Dickey,  117  Ga.  819  (1903), 

45  S.  E.  71—916. 
Rogers  v.  Gladiator,  etc.  Co.,  113  N.  W. 

86  (S.  Dak.  1907)— 208. 
Rogers  v.  Galloway  F.  College,  64  Ark. 

627,  44  S.  W.  454,  39  L.  R.  A.  636— 

290. 
Rogers  v.  Gould,  6  Hun,  229—981,  1165. 
Rogers  v.  Gross,  67  Minn.  224,  69  N. 

W.  894—160. 
Rogers    v.    Haines,    96    Ala.    586,    11 

South.  651—3063. 
Rogers   v.    Haines,    103    Ala.    198,    15 

South.  606—3062. 
Rogers  v.  Hastings,  etc.  Ry.,  22  Minn. 

25—1931. 
Rogers  v.  Huntingdon  Bank,  12  Serg. 

&    R.     (Pa.)    77—1421,    1425,    1429, 

1430,  1433. 
Rogers  v.  Jewell,  etc.  Co.,  184  111.  574, 

56  N.  E.  1017—2687. 
Rogers  v.  Jones,  1  Wend.  237,  19  Am. 

Dec.  493—24. 
Rogers  v.   Lafayette  Agri.  Works,   52 

Ind.   296—2427,    2476,   2487. 
Rogers  v.  Marriott,  59  Neb.  759,  82  N. 

W.  21—994. 
Rogers    v.    Michigan,   etc.   R.    R.,   28 

Barb.   539—1033. 
Rogers  v.  Nashville,  etc.  Ry.,  91  Fed. 

299,    36    C.    C.    A.    517—1675,    1959, 

2059,       2435,      2472,      2738,      3252, 

3272. 
Rogers  v.  New  Jersey  Ins.  Co.,  8  N.  J. 

Eq.  167—1277,  1287. 
Rogers  v.  New  York,  etc.  Land  Co.,  134 

N.    Y.    197,    211,    32    N.    B.    27—742, 

1447,  2043,  2213,  2374,  3234. 
Rogers  v.  Ogden,  etc.,  30  Utah,  188 

(1905),  6  L.  R.  A.  (N.  S.)  410  n, 

83  Pac.  754—843. 
Rogers  v.  Oxford,  etc.  Ry.,  2  De  G.  & 

J.  662  (1858)- 2452. 
Rogers  v.  Pell,  154  N.  Y.  518,  49  N.  E. 

75—2112,  2123,  2224,  2269. 
Rogers  v.  Penobscot,  etc.  Co.,  154  Fed. 

606   (1907)— 2202. 
Rogers  v.  Phelps,  9  N.  Y.  Supp.  886— 

1447. 
Rogers  V.  Pitt,  129  Fed.  932   (1904)— 

3551. 
Rogers  V.  Riley.  80  Fed.  759—3061. 


TABLE  OF  CASES. 


4043 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text] 


Rogers  v.  Rogers,  etc.  Co.,  62  N.  J.  Eq. 

Ill,  50  Atl.  10—2928,  2933,  3112. 
Rogers  v.  Rogers,  etc.  Co.,  49  Atl.  833 

(N.  J.)— 2928,  2933. 
Rogers  v.   Southern,  etc.   Co.,   21   Tex. 

Civ.  App.  48,  51  S.  W.  26—2115. 
Rogers  v.  Southern  Fiber  Co.,  119  La. 

714,  44  So.  442—811,  2280. 
Rogers  v.  Van  Nortwick,  45  Fed.  513 — 

972,   1043. 
Rogers  v.  Van  Nortwick,  87  Wis.  414, 

58  N.  W.  757—973,  1592. 
Rogers  v.  Wendell,  54  Hun,  540,  7  N. 

Y.   Supp.   781,   8  N.  Y.   Supp.   515— 

3146. 
Rogers  v.  Wheeler,  43  N.  Y.  598—1742, 

2820,  3186,  3230. 
Rogers  v.  Wiley,  131  N.  Y.  527,  30  N.  E. 

582—1171,  1172. 
Rogers  V.  Wiley,  14  N.  Y.  Supp.  622— 

1172. 
Rogers,  etc.  Co.  v.  Fergus,  180  TJ.   S. 

624,  21  Sup.  Ct.  490,  45  L.  Ed.  702— 

3336,  3527,   3528. 
Rogers,  etc.  Co.  v.  Fergus,  178  111.  571, 

53  N.  E.  363—3336,  3527. 
Rogers,  etc.  Co.  v.  Simmons,  155  Mass. 

259,  29  N.  E.  580—2163. 
Rogers,  etc.  Co.  v.  Union,  etc.  Co.,  134 

Mass.  31—2343. 
Rogers,  etc.  Works  v.  Southern  R.  R., 

34  Fed.  278—2692. 
Rogers  Locomotive,  etc.  Works  v.  Kel- 

ley,  88  N.  Y.  234—2671. 
Rogers  Locomotive,  etc.  Works  v.  Kel- 

ley,  19  Hun,  399—2671. 
Rogers  Locomotive  Works  v.  Lewis,  4 

Dill.  158,  20  Fed.  Cas.  1134—2959. 
Rohrhacher  v.  Kleehauer,  119  Cal.  260, 

51  Pac;  341—1041. 
Roland  v.  Lancaster,  etc.  Bank,  135  Pa. 

St.  598,  19  Atl.  951—1231. 
Rolling  Mill  v.   St.  Louis,  etc.  R.  R., 

120  U.  S.  256  (1886),  7  Sup.  Ct.  542, 

30  L.  Ed.  639—2290. 
Rollins  V.  Clay,  33  Me.  132—1778,  1993. 
Rollins  V.    Shaver,    etc.    Co.,   80  Iowa, 

380,  45  N.  W.  1037,  20  Am.  St.  427— 

852,  2106,  2128,  2259. 
Romaine  v.  Van  Allen,  26  N.  Y.  309— 

1603. 
Roman  v.  Dimmick,  115  Ala.   233,  22 

South.  109—208,  2624. 
Roman  V.   Dimmick,  123  Ala.  366,   26 

South.   214—208,  2624. 
Roman  v.    Fry,   5   J.  J.  Marsh    (Ky.) 

634—683. 
Roman   v.   Woolfolk,   98    Ala.    219,    13 

South.  212—2469. 
Roman,    etc.    Asylum    v.    Emmons,    3 

Bradf.  (N.  Y.)  144—826. 
Romare  v.  Broken,  etc.  Co.,  114  Fed. 
194—3025. 


Rome,  etc.  R.  R.  v.  Ontario,  etc.  R.  R., 

16  Hun,  445—2040. 
Rome,  etc.  R.  R.  v.  Sibert,  97  Ala.  393, 

12  South.  69—2928,  2972,  3014. 
Romeo  v.   Chapman,  2  Mich.   179 — 88. 
Rommerdahl  v.  Jackson,  102  Wis.  444, 

78  N.  W.  742—1184,  1375,  1718. 
Ronsh  V.  Vanceburg,  etc.  Co.,  120  Ky. 

165    (1905),  85   S.  W.  735—3356. 
Rood  V.  Railway,  etc.  Assoc,  31  Fed. 

62—1359. 
Rood  V.  Whorton,  67  Fed.  434—240. 
Rood  V.  Whorton,   74  Fed.  118,  20  C. 

C.  A.  332—240. 
Rooney  v.  Southern,  etc.  Ass'n,  119  Ga. 

941  (1904),  47  S.  E.  345—3080. 
Roofing,  etc.  Assoc,  In  re,  200  Pa.  St. 

Ill,  49  Atl.  894—641. 
Roosa  V.  Brooklyn,  etc.  R.  R.,  28  N.  Y. 
Misc  387,  59  N.  Y.  Supp.  664—3304. 
Roosevelt   v.    Hamblin,    85    N.    E.    98 

(Mass.  1908)— 2019,  2205. 
Roosevelt   Hospital   v.  Mayor  of  New 

York,  84  N.  Y.  108—1573. 
Roosevelt   v.    Nashville,    etc.   Ry.,   128 

Fed.  465   (1904)— 2692. 
Root  V.  Godard,  3  McLean,  102,  20  Fed. 

Cas.  1159—2351,  2375. 
Root  V.  Great  Western  R.  R.,  45  N.  Y. 

524—3367. 
Root  V.  Long  Island  R.  R.,  114  N.  Y. 
300,  21  N.  E.  403,  4  L.  R.  A.  331,  11 
Am.  St.  643—3319. 
Root  V.  Merriam,  27  Fed.  909 — 996. 
Root  V.  Olcott,  115  N.  Y.  635,  21  N.  E. 

1116—2308. 
Root  V.  Olcott,  42  Hun,  536—2308. 
Root  V.  Sinnock,  120  111.  350,  11  N.  E. 
339,  60  Am.  Rep.  558—542,  543,  717. 
Root  V.  Sweeney,  12  S.  Dak.  43,  80  N. 

W.  149—1840,  3062. 
Root  V.  Wallace,  4  McLean,  8,  20  Fed. 

Cas.   1167—2097,  2351,   2575. 
Roots  V.  Williamson,  L.  R.  38  Ch.  D. 

485    (1888)— 922,  1127. 
Rorke    v.    San    Francisco    Stock,    etc. 
Board,    99    Cal.    196,    33    Pac.    881— 
1361. 
Rorke  v.  Thomas,  56  N.  Y.  559,  565 — 

611,  1444,  1833,  2017. 
Rose  V.  Barclay,  191  Pa.  St.  594—246, 

1005,  1106,  1452,  1455,  1460,  1507. 
Rose  V.  Brideport,  17  Conn.  243 — 2674. 
Rose  V.  Doe,  4  Cal.  App.  680,  89  Pac. 

135—1250. 
Rose  V.  Foord,  96  Cal.  152,  30  Pac.  1114 

—960,  973. 
Rose  V.  San  Antonio,  etc.  R.  R.,  31  Tex. 

49—443. 
Rose  V.  Turnpike  Co.,  3  Watts    (Pa.) 

46—1777. 
Roseberry  v.  Valley,  etc.  Ass'n,  35  Col, 
132   (1905),  83  Pac.  637—2168. 


4044 


TABLE  OP  CASES. 


[The  numbers  after  the  dash  reler  to  the  pages  of  the  text.] 


Roseboom  v.  Whittaker,  132  111.  81,  23 

N.  E.  339—2128. 
Rosehill    Cemetery    Co.    v.    Dempster, 

223  III.   567    (1906),  79  N.  E.  276— 

106,  1930. 
Rosamond    v.    Northwestern,    etc.    Co., 

62  Minn.  374,  64  N.  W.  925—2312. 
Rosenback  v.  Salt  Springs  Nat.  Bank, 

53  Barb.  495,  506—378,  1422,  1442. 
Rosenbaum   v.   Bauer,    120   U.    S.    450 

(1887),  7  Sup.  Ct.  633,  30  L.  Ed.  743 

—1103. 
Rosenbaum  v.    Gilliam,  101  Mo.  App. 

126  (1903),  74  S.  W.  507—2357. 
Rosenbaum  v.  United  States,  etc.  Co., 

60  N.  J.  L.  294,  37  Atl.  595—1843. 
Rosenbaum  v.  United  States,  etc.  Co., 

61  N.  J.  L.  543,  40  Atl.  591-1843. 
Rosenberg  v.  Weekes,   67   Tex.   578,   4 

S.  "W.  899—1554. 
Bosenfield  v.  Peoria,  etc.  Ry.,  103  Ind. 

121,  2  N.  E.  344,  53  Am.  Rep.  500— 

3370. 
Rosenkrans  v.  Lafayette,  etc.  R.  R.,  18 

Fed.  513—774. 
Rosenstock  v.  Tormey,  32  Md.  169,   3 

Am.  Rep.  125—1153,  1158. 
Rosenthal  v.  Madison,  etc.  Co.,  10  Ind. 

358—83. 
Rosevelt  v.  Brown,  11  N.  Y.  148,  152— 

45,  671,  717. 
Rosewarne  v.  Billing,  15  C.  B.  (N.  S.) 

316    (1863)— 992. 
Ross  V.  American  Banana  Co.,  150  Ala. 

268,  43   So.   817—1770,  2468. 
Ross  V.  Bank  of  Gtold  Hill,  20  Nev.  191, 

19  Pac.  243—384,  497. 
Ross  V.  Borer,  2  John.  &  H.  469—829. 
Ross  V.  Chicago,  etc.  R.  R.,  77  111.  127, 

134—1312. 
Ross   V.   Crockett,  14   La.   Ann.   811 — 

2254. 
Ross  V.  Estates  Investment  Co.,  L.  R. 

3  Ch.  App.  682   (1868)— 408,   410. 
Ross   T.    Heckman,    84    Fed.    6—2858, 

3087. 
Ross  V.  Kelly,  36  Minn.  38,  29  N.  W. 

591,    31   N.   W.   219—121. 
Ross  V.   Lafayette,   etc.  R.   R.,   6  Ind. 

297—358,  369,  371. 
Ross  V.  Ross,  25  Ga.  297—1298. 
Ross  V.  Sayler,  104  111.  App.  19  (1902) 

—128. 
Ross  V.  Southwestern  R.  R.,  53  Ga.  514, 

532—927,  1129. 
Ross  V.  Union  Pacific  Ry.,  Woolw.  26, 

32   (1863),  20  Fed.  Gas.  1245,  1247— 

961,  962,  970. 
Ross,  etc.  Co.  V.  Eastham,  73  Kan.  464 

(1906),  6  L.  R.  A.  (N.  S.)   934  n,  85 

Pac.  531—2300. 
Ross,  etc.  Co.  V.  Southern,  etc.  Co.,  72 

Fed.  957—438,  522. 


Rossie   Iron  Works  v.   Westbrook,   59 

Hun,  345,  13  N.  Y.  Supp.  141—4,  36. 
Rossiter  v.  Rossiter,  8  Wend.  494,  24 

Am.  Dec.  62 — 2570. 
RoBsman  v.  Seaver,  41  N.  Y.  App.  Div. 

603,  58  N.  Y.  Supp.  677—2111. 
Ross-Meehan,  etc.  Co.  v.  Southern,  etc. 

Co.,  72  Fed.  957  (1896)— 528,  770. 
Rotoh  V.  French,  176  Mass.  1,  56  N.  E. 

893,  79  Am.  St.  292—2708. 
Rothchild  v.  Memphis,  etc.  R.  R.,  113 

Fed.  476,  51  C.  C.  A.  310—1960,  2908, 

3192,  3272. 
Rothenberger  v.    Glick,   22    Ind.   App. 

288,  52  N.  B.  811—290. 
Rotherham,  etc.  Co.,  In  re,  L.  R.  25  Ch. 

D.  103   (1883)— 2211. 
Rothmiller  v.  Stein,  143  N.  Y.  581,  38 

N.   E.    718,   26   L.   R.   A.   148—1005, 

1012,  1029,  2076. 
Rothschild  v.  Allen,  90  N.  Y.  App.  Div. 

233   (1904),  86  N.  Y.  Supp.  42,  aff'd 

180  N.  Y.  561,  73  N.  E.  1132—1197. 
Rothschild  v.  Grand  Trunk  Ry.,  19  N. 

Y.  Civ.  Pro.  53  (1890)— 2523. 
Rothschild  v.  Grand  Trunk  Ry.,  14  N. 

Y.  Supp.  807—2524. 
Rothschild  V.  Memphis,  etc.  R.  R.,  113 

Fed.  476,  188  U.  S.  740—857. 
Rothschild  v.  Rio  Grande,  etc.  Ry.,  59 

Hun,  454,  13  N.  Y.  Supp.  361—2662, 

3299. 
Rothwell  V.  Rohinson,   39  Minn.  1,  38 

N.  W.  772,  12  Am.  St.  608—2478. 
Rothwell  V.  Robinson,  44  Minn.  538,  47 

N.  W.  255—1999,  2478. 
Rough  V.  Breitung,  117  Mich.  48—2166, 

2224. 
Round  Lake  Assoc,  v.  Kellogg,  141  N. 

Y.  348,  36  N.  E.  326—2275. 
Rounds  v.  McCormick,  114  111.  252,  29 

N.  E.  684-577. 
Roundtree  v.  Smith,  108  U.  S.  269,  2 

Sup.  Ct.  630,  27  L.  Ed.  722—983. 
Rouse    v.    Merchants'    Najt.    Bank,    46 

Ohio  St.  493,  22  N.  E.  293,  5  L.  R.  A. 

378,  15  Am.  St.  644—2113. 
Rouse,  etc.  Co.  v.  Detroit,  etc.  Co.,  Ill 

Mich.  251,  69  N.  W.  511,  38  L.  R.  A. 

794—110,  525,  1374. 
Rowe,  Re  (1904),  2  K.  B.  489—1436. 
Rowe  V.  Leuthold,  101  Wis.  242,  77  N. 

W.  153—2121. 
Rowe  V.  Matteson,  7  N.  J.  Eq.  131 — 

1097. 
Rowe  V.  New  York,  etc.  Co.,  66  N.  J. 

L.  19,  48  Atl.  523—3623. 
Rowe  V.  Taylorville,  etc.  Co.,  213  111. 

318   (1904),  72  N.  E.  711—3626. 
Rowe  V.   White,   112   N.  Y.  App.  Div. 

688  (1906),  98  N.  Y.  Supp.  729,  aff'd 

189   N.  Y.   523,  82  N.  E.  1132—885, 

1460,  1880,  2204. 


TABLE  OF  CASES. 


4045 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Howell,  Matter  of,  45  N.  Y.  App.  Div. 

323,  61  N.  Y.  Supp.  382—900. 
Rowell  V.  Janvrin,  151  N.  Y.  60,  45  N. 

E.  398—583. 
Rowell  V.  Rowell,  122  Wis.  1    (1904), 

99  N.  W.  473—904,  2019. 
Rowland  v.  Apothecaries'  Co.,  47  Conn. 

384—2573. 
Rowland  v.  Carroll,  etc.  Co.,  44  "Wash. 

413    (1906),  87  Pac.  482—2294. 
Rowland  v.  Header  Furniture  Co.,  38 

Ohio  St.  269—474,  497. 
Rowland's    Case,    42    L.    T.    Rep.    785 

(1880)— 232,  245. 
Rowley  v.  American,  etc.  Co.,  83  N.  Y. 

App.  Div.  609  (1903),  81  N.  Y.  Supp. 

1099—3633. 
Rowley's    Appeal,    115    Pa.    St.    150,    9 

Atl.  329—271,  285. 
Roxbury  v.  Central  Vt.  R.  R.,  60  Vt. 

121,  14  Atl.   92—3049,  3083. 
Roy  V.  Henderson,  31  South.  457  (Ala.) 

3476. 
Roy  V.  Scott,  etc.  Co.,  11  "Wash.  399,  39 

Pac.  679—1944. 
Royal  Bank  v.  Grand,  etc.  R.  R.,  100 

Mass.    445,    97   Am.    Dec.   115—2333, 

2334,  2339,  2580. 
Royal  Bank,  etc.  Case,  L.  R.  4  Ch.  App. 

252   (1869)— 26,  28,  278. 
Royal  Bank  v.  Grand  Junction  R.  R., 

125  Mass.  490—2405. 
Royal  Bank  of  India's  Case,  L.   R.  7 

Eq.  91   (1868),  L.  R.  4  Ch.  App.  252 

(1869)— 671,  862,  864. 
Royal  British  Bank  v.  Turquamd,  5  El. 

&  B.  248   (1855)— 2356. 
Royal  British  Bank  v.  Turquand,  6  El. 

&  B.  327   (1856)— 2354,  2356. 
Royal  Exch.  Ins.  Co.  v.  Moore,  11  "W. 

R.  592   (1863)— J159. 
Royal  Fraternal  Union  v.  Crozier,  70 

Kan.  85  (1904),  78  Pac.  162—2063. 
Royal  Ins.  Co.  v.  Watson  (1897),  A.  C. 

1—1491. 
Royalton   v.   Royalton   Turnp.   Co.,   14 

Vt.  311—2351. 
Royal   T.   Co.    v.  Washburn,   139   Fed. 

865,    71    C.    C.    A.    579—2861,    3088, 

3113,  3340. 
Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 

113  Fed.  531—3340. 
Royal  Trust  Co.  v.  Washburn,  etc.  Ry., 

120  Fed.  11—3136. 
Royce,   etc.   Co.,   In   re,   133   Fed.   100 

(1904)— 211. 
Rozecrans  Gold  Mining  Co.  v.  Morey, 

111    Cal.    114,     43    Pac.     585—1754, 

1757. 
Rozet  V.  McClellan,  48  111.  345,  95  Am. 

Dec.  551—1236,  1240. 
Rubber  Co.  v.  Goodyear,  9  Wall.  788, 

19  L.  Ed.  566—1445. 


Ruben  v.  Grea,t  Fingal,  etc.   (1904),  .1 

K.  B.  650—806,  809. 
Ruben  v.  Great  Fingal,  etc.   (1904),  2 

K.  B.  712—809. 
Ruben,  etc.  v.  Great,  etc.  Co.,  95  L.  T. 

Rep.   214    (1906),  aff'g   (1905)    2  K. 

B.  712—806. 

Rubey  v.  Shain,  54  Mo.  207—334. 
Ruble,  etc.  Co.  v.  Princess,  etc.  Co.,  31 

Colo.    158    (1903),    71    Pac.    1121— 

2291. 
Rubino  v.  Pressed,  etc.  Co.,  53  Atl.  1050 

(N.  J.)— 873,  878,   2093. 
Rubino   v.    Pressed,    etc.    Co.,    53    Atl. 

1050  (N.  J.  1903)— 186. 
Ruby  V.  Abyssinian  Soc,  15  Me.  306 — • 

2326,   2364. 
Ruby,  etc.  Co.  t.  Gurley,  17  Colo.  199, 

29  Pac.  668—2214. 
Ruiby,  etc.  Co.  v.  Prentice,  25  Colo.  4, 

52  Pac.  210—1930. 
Ruchizky  v.  De  Haven,  97  Pa.  St.  202 

—683,  985,  990,  994,  1147. 
Ruck  V.   Caledonia,   etc.   Co.,   92   Pac. 

194   (Cal.  1907)— 385. 
Rucker   v.    Morgan,    122   Ala.   308,   25 

South.  242—974,  1061,  1109. 
Ruckert  v.  Grand,  etc.  Ry.,  163  Mo.  260, 

63  S.  W.  814—3426. 
Ruckman   v.    Union  Ry.,   45    Ore.    578 

(1904),  69  L.  R.  A.  480,  78  Pac.  748 

—2607. 
Rudd  V.  Robinson,  126  N.  Y.  113,  26  N. 

E.  1046,  12  L.  R.  A.  473,  22  Am.  St. 

816—1898,  2122,  2378. 
Rudd  V.  Robinson,  54  Hun,  339,  7  N. 

Y.  Supp.  535—1898,  2122. 
Rudge  V.   Bowman,  L.  R.  3  Q.  B.  689 

(1868)— 1005. 
Rudolf  V.  Winters,  7  Neb.  125—997. 
Rudolph  V.  Southern  Ben.  League,  23 

Abb.  N.  C.  199,  7  N.  Y.  Supp.  135— 

1384,  1638. 
Ruffln  V.  Orange  County  Com'rs,  69  N. 

C.  498—1551. 

Ruffner  v.  Welton,  etc.  Co.,  36  W.  Va. 

244,  15  S.  E.  48—2339. 
Rugely    V.    Robinson,    19    Ala.    404 — 

689. 
Rugg  V.  Commercial  Union  Tel.  Co.,  66 

Vt.  208,  28  Atl.  1036—3563,  3564. 
Rugglea  V.  Brock,  6  Hun,  164—437,  476, 

524. 
Ruggles  V.  Fond  du  Lac,  53  "Wis.  436, 

10  N.  W.  565—1556. 
Ruggles  V.   Illinois,   108  U.    S.   526,   2 

Sup.  Ct.  832,  27  L.  Ed.  812—3324. 
Ruggles  V.  Illinois,  91  111.  256—3324. 
Ruhlender  v.  Chesapeake,  etc.  R.  R., 

91   Fed.   5,   33    C.    C.   A.    299—2966, 

3124. 
Ruland  v.  Canfield  Pub.  Co.,  10  N.  Y. 

Supp.  913—2543. 


4046 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Rule  V.  Omega,  etc.  Co.,  64  Minn.  326, 

67  N.  W.  60—506. 
Rumball  v.  Metropolitan  Bank,  L.  R. 

2  Q.  B.  D.  194  (1877)— 71,  1127. 
Rumble  v.  Tyus,  123  Ga.  295  (1905),  51 

S.  E.  420^3169,  3183. 
Rumbough  v.   Southern  Imp.   Co.,  106 

N.  C.  461,  11  S.  B.  528—2299. 
Rummel  v.  Butler  County,  93  Fed.  304 

—352,      2044,      2779,      2805,      2888, 

2921. 
Rumney  v.  Detroit,  etc.  Co.,  116  Mich. 

640,  74  N.  "W.  1043^2492. 
Rumney  v.  Detroit,  etc  Co.,  129  Mich. 

644  (1902),  89  N.  W.  573—1470. 
Riimsey  v.  Berry,  65  Me.  570—993. 
Rumsey  v.  Lentz,  59  Ohio  St.  189,  52 

N.  E.  189—1256. 
Rumeey  v.  New  York,  etc.  R.  R.,  203 

Pa.  St.  579,  58  Atl.  495   (Pa.)— 964, 

1861,   2424,  3297. 
Rumsey  v.  New  York,  etc.  R.  R.,  64  N. 

J.  Eq.  807  (1902),  60  L.  R.  A.  742— 

2634. 
Rumsey  v.  People's  Ry.,  154  Mo.  215, 

55  S.  W.  615—2750,  2812,  2892,  2928, 

3199. 
Rumsey  Mfg.  Co.  v.  Kaime,  173  Mo.  551 

(1903),  73  S.  W.  470—210. 
Runge  V.  Franklin,  72  Tex.  585,  10  S. 

W.  721,  3  L.  R.  A.  417,  13  Am.  St. 

833—1855,  2482,  2503. 
Runner  v.  Dwiggins,  147  Ind.  238,  46 

N.  E.  580,  36  L.  R.  A.  645—561. 
Runyan  v.  Coster,  14  Pet.  122,  129,  10 

L.   Ed.   382—2136,   2138,   2145,   2148, 

2151. 
Euohs  V.  Jarvis,  etc.  Co.,  84  Fed.  513 — 

2808. 
Ruohs  V.  Third  Nat.  Bank,  94  Tenn.  57, 

28  S.  W.  303—815,  1010. 
Rural  Homestead  Oo.  v.  Wildes,  54  N. 

J.  Eq.  452   (1895),  35  Atl.  896,  rev'g 

53  N.  J.  Eq.  45f,   (1895),  32  Atl.  676 

—173,   1671. 
Rural,  etc.  Tel.  Oo.  v.  Kentucky,  etc. 

Tel.  Co.,  32  Ky.  L.  R.  1068, 107  S.  W. 

787—3505. 
Ruse  V.  Bromlberg,  88  Ala.  619,  7  South. 

384—358. 
Rush  V.  First  Nat.  Bank,  71  Fed.  102, 

17  C.  C.  A.  627— 1229,  "1252,  1254. 
Rush's  Estate,  12  Pa.  St.  375—911. 
Rushville  v.   Rushville  Nat.    Gas   Co., 

132  Ind.  575,  28  N.  B.  853,  15  L.  R.  A. 

321—3480,  3482,  3488. 
Rushville   Gas   Co.   v.   Rushville,    121 

Ind.  206,  23  N.  B.  72,  6  L.  R.  A.  315, 

16  Am.  St.  388—2259. 
Rushville,    etc.   Co.    v.    Irvin,    27    Ind. 

App.  62,  59  N.  E.  327—3505,  3652. 
RuslinK  V.  Moses,  47  Atl.  1054  (N.  J.) 

—2388. 


Rusling  V.  Union,  etc.  Co.,  158  N.  Y. 

737,  53  N.  E.  1131—2333,  2678. 
Rusling  V.  Union  Pipe,  etc.  Co.,  5  N.  Y. 

App.  Div.  448,  39  N.  Y.  Supp.  216— 

2333,  2678. 
Russ  V.  Pennsylvania,  etc.  Co.,  5  Am. 

Elec.   Cas.  109    (Pa.)— 3560. 
Russ  V.  Pennsylvania  Telephone  Co.,  3 

Pa.   Dist.    654—3429,   3560. 
Russell   V.   Alabanfa  Midland  Ry.,   94 

Ga.  510,  20  S.  E.  350—403,  498. 
Russell  V.  Allen,  107  U.  S.  163,  2  Sup. 

Ct.  327,  27  L.  Ed.  397—2143. 
Russell  V.  American,  etc.  Co.,  180  Mass. 

467  (1902),  62  N.  E.  751—1015,  1282. 
Russell  V.  Broadus,  etc.  Mills,  39  So. 

712    (Ala.  1905)— 453,  2212. 
Russell  V.  Bristol,  49  Conn.  251 — 299. 
Russell  V.  Cassidy,  108  Mo.  App.  577 

(1904),  84  S.  W.  171—2065. 
Russell   V.    Citizens'   Ice   Co.,   118  La. 

442,  43  So.  44—3148. 
Russell   V.   East   Anglian,   etc.  Ry.,   3 

Macn.  &  G.  104  (1850)— 2713,  3093. 
Russell  V.  Easterbrook,  71  Conn.  50,  40 

Atl.  905—706,  713. 
Russell  V.  Hooker,  67  Conn.  24,  34  Atl. 

711,  35  L.  R.  A.  495—931. 
Russell  V.  Loring,  85  Mass.  121—1526. 
Russell  V.  McLellan,  31  Mass.  63,  69 — 

10,  664,  1777,  1779,  2228. 
Russell   V.   Manhattan   Ry.,   N.  Y.   D. 

Reg.  Dec.  8,  1887—1415. 
Russell  V.  Pacific  Ry.,  113  Cal.  258,  45 

Pac.  323,  34  L.  R.  A.  747—508,  591. 
Russell  V.  Post,  138  U.  S.  425,  11  Sup. 

Ot.  353,  34  L.  Ed.  1009—2027. 
Russell  V.  Rock,  etc.  Co.,  184  Pa.  St. 

102,  39  Atl.  21—781,  1968. 
Russell  V.  St.  Louis,  etc.  Ry.,  71  Ark. 

451    (1903),  75   S.  W.  725—3351. 
Russell  V.  Schade,  etc.  Co.,  95  Pac.  327 

(Wash.  1908)— 2284. 
Russell    V.    Temple    (Mass.    1798),    3 

Dane,  Abr.  108,  110—57. 
Russell  V.  Texas,'  etc.  Ry.,  68  Tex.  646, 

5  S.  W.  686—2135. 
Russell  V.  Wakefield,  etc.  Co.,  L.  R.  20 

Eq.  474  (1875)— 2459,  2480,  3375. 
Russel,  etc.  Co.  v.  Hammond,  etc.  Co., 

130  Mich.  7   (1902),  89  N.  W.  590— 

1439. 
Russell  &  Co.  V.  Stevenson,  34  Wash. 

166  (1904),  101  Am.  St.  998,  75  Pac. 

627—2314. 
Russell's  Case,  15  Sol.  Jour.  790  (1871) 

—681. 
Russian,  etc.  Co.,  Ltd.,  In  re,  97  L.  T. 

Rep.  564  (1907)— 2579. 
Russian  Spratts,  Lim.,  In  re  (1898),  2 

Ch.  149—888. 
Rust  V.  United  Water-Works  Co.,  70 

Fed.  129.  17  C.  C.  A.  16—3080,  3100. 


TABLE  OF  CASES. 


4047 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Rust-Owen  L.   Co.  v.  Wellman,  10  S. 

Dak.  122,  72  N.  W.  89—663. 
Eu'tan  V.  Huck,  30  Utah,  217    (1906), 

83  Pac.  833—2201. 
Rutherford  v.  Hill,  22  Or.  218,  29  Pac. 

546,  17  L.  R.  A.  549,  29  Am.  St.  596 

—661. 
Rutherford  v.  Massachusetts  Mut.  Ins. 

Co.,  45  Fed.  712—1247. 
Rutherford  v.  Pennsylvania  Mid.  R.  R., 

178  Pa.  St.  38,  35  AM.  926—3137. 
Rutland,  etc.  Co.  v.  Bates,  68  Vt.  579, 

35   Atl.   480,    54  Am.   St.   904—1857, 

1860,  1869. 
Rutland,   etc.   Co.  v.  Marble  City,  etc. 

Co.,  65  Vt.  377,  26  Atl.  635,  20  L.  R. 

A.  821,  36  Am.  St.  868—3475,  3636. 
Rutland,  etc.  R.  R.  v.  Lincoln,  29  Vt. 

206—287. 
Rutland,  etc.  R.  R.  v.  Proctor,  29  Vt. 

93,  95—2141,  3369. 
Rutland,   etc.  R.   R.  v.  Thrall,   35   Vt. 

536,  545—363,  364,  369,  371,  372,  374, 

375,  379,  381,  385,  386,  388,  389,  467, 

737   1311 
Rutland  R.  R.  v.  Haven,  62  Vt.  39,  19 

Atl.  769—814,  1583. 
Rutledge,  Ex  parte,  1  Harp.  Bq.  (S.  C.) 

65,  14  Am.  Dec.  696—1523. 
Rutten  V.  Union  Pac.  Ry.,  17  Fed.  480 

—2599,  2665,  2681,  2750. 
Rutter  V.  Tallis,  5  Sandf.  610—3093. 
Ruttman  v.  Hoyt,  N.  Y.  L.  J.,  July  19, 

1890—971. 
Rutz  V.  Esler,  etc.  Mfg.  Co.,  3  111.  App. 

83—406,  483. 
Ryan  v.  Com'rs,  30  Kan.  185,  2  Pac.  156 

—1544. 
Ryan  v.  Cudahy,  157  111.  108,  41  N.  E. 

760,  49  L.  R.  A.  353,  48  Am.  St.  305 
'     —1361. 
Ryan  v.  Dunlop,  17  111.  40,  63  Am.  Dec. 

Qo^ 2309. 

Ryan  v.  Hays,  62  Tex.  42—3128,  3229. 
Ryan  v.  Leavenworth,  etc.  Ry.,  21  Kan. 

365,  403—858,  1458,  1858,  2397. 
Ryan  v.  McLane,  91  Md.  175—961,  964, 

1700,  1727. 
Ryan  v.  Martin,  91  N.  C.  464—85. 
Ryan  v.  Ray,  33  Alb.  L.  J.  321  (Ind.)  — 

2460. 
Ryan  v.  Seaboard,  etc.  R.  R.,  83  Fed. 

889—974,  1061,  1269,  1593,  1681,  1730, 

2650. 
Ryan  v.  Williams,  100  Fed.  172,  177— 

857,  1905,  2488,  3274,  3289. 
Ryder  v.  Alton,  etc.  R.  R.,  13  111.  516, 

521—273,    444,    449,    457,    734,    1462, 

1682. 
Ryder  v.  Bushwick  R.  R.,  134  N.  T.  83, 

31  N.  E.  251—804,  1109,   2276. 
Ryder   v.   Bushwick   R.   R.,   10   N.   Y. 

Supp.  748—804,  1109,  2276. 


Ryers  v.  Tuska,  14  N.  Y.  Supp.  926— 

976. 
Ryerson  v.  Morris  Canal,  etc.  Co.,  71 

N.  J.  L.  381  (1904),  59  Atl.  29—3285, 

3468. 
Ryerson  v.  Steere,  114  Mich.  352,  72  N. 

W.  131—2543. 
Ryland  v.  Commercial,  etc.  Bank,  127 

Cal.  525,  59  Pac.  989—612. 
Ryland  v.  HoUinger,  117  Fed.  216,  54 

C.  C.  A.  248—664,  2350. 
Rylander  v.  Sheffield,  108  Ga.  Ill,  34 

S.  E.  348—2133. 
Ryle  V.  Ryle,  41  N.  J.  Eq.  582,  7  Atl. 

484—1006,  1255. 
Ryman  v.  Gerlach,  153  Pa.  St.  197,  25 

Atl.  1Q31,  26  Atl.  302—1015,  1164. 
Ryman,  etc.  Co.  v.  Commonwealth,  30 

Ky.  L.  R.  1276,  101  S.  W.  403—2168. 


s. 


Sabin  v.   Bank   of  Woodstock,   21  Vt. 

353—906,  1268,  1294,  1421,  1433. 
Sabin  v.  Columbia  Fuel  Co.,  25  Or.  15, 

34  Pac.   692,   42  Am.   St.   756—2131, 

2734. 
Sabine,   etc.   Co.  v.   Bancroft,   16   Tex. 

Civ.  App.  170,  40  S.  W.  837—2047. 
Sabre  v.   United   States,   etc.  Co.,   156 

Fed.  79   (1907)— 886,  1961,2403,2417, 

2435. 
Sachs  V.  Ashby  &  Co.,  88  L.  T.  Rep.  393 

(1903)— 1210. 
Sackett's    Harbor    Bank    v.    Blake,    3 

Rich.  E'q.   (S.  C.)  225 — 490,  585,  610. 
Sackett's  Harbor  Bank  v.  Codd,  18  N. 

Y.   240—2098. 
Sacramento  Bank  v.  Pacific  Bank,  124 

Cal.  147,  56  Pac.  787,  45  L.  R.  A;  863, 

71     Am.     St.     36—563,     606,     1225, 

3169. 
Sacramento,  etc.  R.  R.  v.  Superior  Ct., 

55  Cal.  453-2815. 
Saddle  River  v.  Colfax,  6  N.  J.  Law, 

125 2324. 

Saddle  River  v.  Garfield  W.  Co.,  32  Atl. 

978    (N.  J.)— 3405. 
Sadgrove  v.  Bryden,  96  L.  T.  Rep.  361 

(1907)— 1656. 
Sadler  v.    Lee,   6   Beav.   324    (1843)— 

1588,  1600. 
Sadler  v.  Nicholson,  49  S.  C.  7  (1897), 

26  S.  B.  893—619. 
Sadler's  Case,  3  De  G.  &  Sm.  36  (1849) 

—282,  685,  1092. 
Safe  Deposit,  etc.  Co.  v.  White,  102  Md. 

73   (1905),  61  Atl.  296—1514. 
Safe,   etc.   Co.   v.  Cahn,   102   Md.   530 

(1906),  62  Atl.  819—924,  1155. 
Safety,  etc.  Co.  v.  Baltimore,  74  Fed. 

363,  20  C.  C.  A.  453—2052,  2058. 


4048 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Safety,  etc.  Co.  v.  Smith,  65  111.  309-- 

2210. 
Saffold  T.   Barnes,   39  Miss.   399 — 403, 

437. 
Saffond  v.  People,  85  111.  558—3081. 
Safford  v.  Wyckoff,  4  Hill,  442—2098, 

2351,  2572. 
Sage,  In  re,  70  N.  Y.  220—1393,  1394, 

1399,  1404,  1407,  1408,  3378,  3379. 
Sage  V.  Central  R.  R.,  93  U.  S.  412,  23 

L;  Ed.  933—2804,  2925. 
Sage  V.  Central  R.  R.,  96  U.  S.  712,  24 

L.  Ed.  641—2926. 
Sage  V.  Central  R.  R.,  99  U.  S.  334,  25 

L.  B.  3'94— 2816,  3186,  3199,  3202. 
Sage  V.  Culver,  147  N.  Y.  241,  41  N.  E. 

513—1387,  186'0,  1956,  2410. 
Sage  V.  Culver,  71  Hun,  42,  24  N.  Y. 

Supp.  514—1387,  1860,  2477. 
Sage  V.   Dillard,   15   Men.    (Ky.)    340, 

357—1320,  1635. 
Sage  V.  Little,  etc.  R.  R.,  125  U.  S.  361 

(1888),  31  L.  Ed.  694,  8  S.  Ct.  887— 

3021. 
Sage  V.  Memphis,  etc.  R.  R.,  125  U.  S. 

361,  8  Sup.  Ct.  887,  31  L.  Ed.  694— 

2853,  2951,  3029,  3030. 
Sage  V.  Memphis,   etc.  R.  R.,   18   Fed. 

571,  5  McCrary,  643—2853,  3030. 
Sag«  V.  Memphis,  etc.  R.  R.,  124  U.  S. 

652    (1888),  8   S.  Ct.  673,  31  L.  Ed. 

565—2952. 
Sager,  etc.  Co.  v.  Smith,  45  N.  Y.  App. 

Div.  358,  60  N.  Y.  Supp.  849—3147. 
Sage's  Case,  70  N.  Y.  221—1408. 
Saginaw  v.  Swift  B.  L.  Co.,  113  Mich. 

660,  72  N.  W.  6—3647. 
Saginaw,  etc.  Co.  v.  Saginaw,  28  Fed. 

529—3398,  3482. 
Sagory  v.  Dubois,  3  Sandf.  Ch.  466,  499 

—149,  297,  361,  379,  1496. 
Sahlgard  v.  Kennedy,  2  Fed.  295,  1  Mc- 
Crary, 291—2790,  3196. 
Saint  V.  Wheeler,  etc.  Co.,  95  Ala.  362, 

10  So.  539,  36  Am.  St.  210—2366. 
St.  Albans  v.  National  Car  Co.,  57  Vt. 

68—1540,  1543. 
St.  Andrews  Bay  I^and  Co.  v.  Mitchell, 

4  Fla.  192,  54  Am.  Dec.  340—2329. 
St.   Cecelia's    Academy  v.   Hardin,    78 

Ga.  39,  3  S.  E.  305-2-522. 
St.  Charles,  etc.  R.  R.  v.  Assessors,  31 

La.  Ann.  852—1535. 
St.  Clair  v.  Cox,  106  U.  S.  350,  1  Sup. 

Ct.     354,     27     L.     Ed.     222—2538, 

2541. 
St.    Clair   v.   Rutledge,   115   Wis.   683 

(1902),  95  Am.  St.  964,  92  N.  W.  234 

—2292. 
St.  Clair  County  Co.  v.  Interstate,  etc. 

Co.,  192  tr.  S.  454    (1904),  24  S.  Ct. 

300,  48  L.  Ed.  518—3315,  3476. 
St.  Croix  Lumber  Co.  v.  Mittlestadt, 


43  Minn.  91,  44  N.  W.  1079—780,  788, 

1912. 
St.  George,  etc.  Co.  v.  Fritz,  48  N.  Y. 

App.  Div.  233,  62  N.  Y.  Supp.  775— 

623,   1762. 
St.  Helen  Mill  Co.,  In  re,  3  Sawy.  88, 

21  Fed.  Cas.  161—2255,  2755. 

St.  James'  Church  v.  Church  of  Re- 
deemer,   45   Barb.    356 — 1942. 

St.  James'  Club,  In  re,  2  De  G.,  M.  & 
G.  383  (1852)— 1358. 

St.  James's  Parish  v.  Newburyport,  etc. 
R.  R.,  141  Mass.  500,  6  N.  E.  749— 
2305,  2329,  2339,  2571. 

St.  Joe,  etc.  Co.  v.  First  Nat.  Bank,  10 
Colo.  App.  339,  50  Pac.  10S5— 808, 
1945,  2118. 

St.  John  v.  Andrews  Institute,  191  N. 
Y.  App.  Div.  254  (1908)— 2143. 

St.  John  V.  Andrews  Institute,  117  N. 
Y.  App.  Div.  698  (1907),  102  N.  Y. 
Supp.  808—1813,  2143. 

St.  John  V.  Erie  Ry.,  22  Wall.  136,  137, 

22  L.  E'd.  743 — 742,  748,  749,  1482. 
St.  John  V.  Erie  Ry.,  10  Blatchf.  271, 

279,     21    Fed.     Cas.    167—748,    749, 

1482. 
St.  John  V.  Iowa,  etc.  Ass'n,  113  N.  W. 

863   (Iowa,  1907)— 1324. 
St.  John,  etc.  Co.  v.  Cornwell,  52  Kan. 

712,  35  Pac.  785—2325. 
St.  Johns  v.  Steinmetz,  18  Pa.  St.  273 

—2336,  2338. 
St.  Johns  Mfg.  Co.  v.  Munger,  106  Mich. 

90,  64  N.  W.  3,  29  L.  R.  A.  63,  58  Am. 

St.  468—407. 
St.  Joseph  v.  Hannibal,  etc.  R.  R.,  39 

Mo.  476—1568. 
St.  Joseph  V.  Rogers,  16  Wall.  644,  21 

L.  Ed.  328—345,  346. 
St.  Joseph  V.  Saville,  39  Mo.  460— 3369. 
St.  Joseph,  etc.  v.  Globe,  156  Ind.  665 

(1901),  59  N.  E.  995—2353. 
St.    Joseph,    etc.   R.    R.    v.    Buchanan 

County  Court,  39  Mo.  485—331. 
St.  Joseph,   etc.  R.  R.  v.  Humphreys, 

145  U.  S.  105,  12  Sup.  Ct.  795,  36  L. 

Ed.  690—3120. 
St.  Joseph,  etc.  R.  R.  v.  Ryan,  11  Kan. 

602,  15  Am.  Rep.  357—34,  3374. 
St.  Joseph,  etc.  R.  R.  v.  St  Louis,  etc. 

Ry.,  135  Mo.  173,  36  S.  W.  602,  33  L. 

R.  A.  607—3257. 
St.  Joseph,  etc.  R.  R.  v.  Shambaugh, 

106  Mo.  557,  17  S.  W.  581—7,  9. 
St.  Joseph,  etc.  R.  R.  v.  Smith,  19  Kan. 

225—3089. 
St.  Joseph's,  etc.  Soc.  v.  St.  Hedwig's 

Church,   3   Pen.    (Del.)    229    (1901), 

50  Atl.  535—2572. 
St.  Joseph's^   etc.  9oc.  v.  St.  Hedwig's 

Church,    4   Pen.    (Del.)    141    (1902), 

53  Atl.  353—2566. 


TABLE  OF  CASES. 


4049 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


St.  Joseph  U.  D.  Co.  v.  Chicago,  R.  I. 

&  P.  Ry.,  89  Fed.  648,  32  C.  C.  A.  284 

—2978,  3227,  3302. 
St  Lawrence,  efx;.  R.  R.,  In  re,  133  N. 

y.  270,  278,  31  N.  E.  218—45,  3346. 
St.  Lawrence  Steamboat  Co.,  In  re,  44 

N.  J.  L.   529,   540—1655,  1659,  1666, 

1692,  1695,  1751. 
St.   Louis  V.    Alexander,    23   Mo.    483, 

528,  531—331,  2129. 
St.  Louis  V.  Bell  Tel.  Co.,  96  Mo.  622, 

10  S.  W.  197,  2  L.  R.  A.  278,  9  Am. 

St.  370—3334,  3653. 
St.  Louis  T.  Risley,  28  Mo.  415,  75  Am. 

Dec.  131—2336. 
St.  Louis  V.  St.  Louis  Gaslight  Co.,  70 

Mo.  69,  98—2002,  3490. 
St.  Louis  V.   St.  Louis  R.  R.,   89  Mo. 

44,  1   S.  W.  305,   58  Am.  Rep.  82— 

3454. 
St.  Louis  V,.  Shields,  62  Mo.  247—1808. 
St.  Louis  V.  Western,  etc.  Co.,  148  U.  S. 

92,  101,  13  Sup.  Ct.  485.  37  L.  Ed.  380 

—3396,  3594,  3646. 
St.  Louis  V.  Western  Union  Tel.   Co., 

149  U.  S.  465,  13  Sup.  Ct.  990,  37  L. 

Ed.  810—3646. 
St.   Louis  V.  Western  Union  Tel.  Co., 

166  U.  S.  388,  17  Sup.  Ct.  608,  41  L. 

Ed.   1044—3597,   3646. 
St.  Louis  V.  Western  Union  Tel.  Co.,  39 

Fed.  59—3646. 
St.  Louis  V.  Western  Union  Tel.  Co.,  63 

Fed.  68,  73—3597,  3646. 
St.  Louis  Breweries,  Ltd.  v.  Apthorpe, 

79  L.  T.  Rep.  5,51  (1898)— 1976. 
St.  Louis,  etc.  Aesoc.  v.  Hennessy,  11 

Mo.  App.  555 — 474. 
St.  Louis,   etc.   Co.  v.  Beilharz,   88   S. 

W.  512    (Tex.  1905)— 2165. 
St.  Louis,  etc.  Co.  v.  Bosworth,  73  Fed. 

897,  20  C.  C.  A.  100—2953,  3244. 
St.  Louis,  etc.  Co.  v.  Consolidated,  etc. 

Co.,  32  Fed.  802 — 2545. 
St.  Louis,  etc.  Co.  v.  Harhine,  2  Mo. 

App.  134—1308. 
St.  Louis,  etc.   Co.  v.  Hilbert,  24  Mo. 

App.  338—847. 
St.  Louis,  etc.  Co.  v.  Illinois,  185  U.  S. 

203,  22  Sup.  Ct.  616,  46  L.  Ed.  872— 

3315. 
St.  Louis,  etc.  Co.  v.  Jackson,  5  Cent. 

L.  J.  317—1889. 
St.  Louis,  etc.  Co.  v.  Sandoval,  etc. 

Co.,  Ill  111.  32—3046,  3059,  3102. 
St.  Louis,  etc.  Co.  v.  Sandoval,  etc.  Co., 

116  111.  170,  5  N.  E.  370—383,  2392, 

3190. 
St.  Louis,  etc.  Co.  v.  Southern  Ry.,  149 

Fed.  609,  153  Fed.  728—3322. 
St.  Louis,  etc.  Ins.  Co.  v.  Cohen,  9  Mo. 

416—2539. 
St.  Louis,  etc.  Loan  Assoc,  v.  Augustln, 

2  Mo.  App.  123—1777,  2275. 

254 


St.  Louis,  etc.  R.  R.  v.  Belleville  City 

Ry.,  158  111.  390,  41  N.  B.  916—1825. 

3358. 
St.  Louis,  etc.  R  R.  v.  Berry,  113  U.  S. 

465,  5  Sup.  Ct.  529,  28  L.  Ed.  1055— 

1571,  3293. 
St.   Louis,  etc.  R.  R.  v.   Chenault,   36 

Kan.  51,  12  Pac.  303—1951. 
St.  Louis,  etc.  R.  R.  v.  City  of  Kirk- 
wood,  60  S.  W.  110,  53  L.  R.  A.  300 

(Mo.)— 3437. 
St.  Louis,  etc.  R  R.  v.  Cleveland,  etc. 

Ry.,  125  U.  S.  658,   673,   8  Sup.   Ct. 

1011,  31  L.  Ed.  832—3013,  3120. 
St.  Louis,  etc.  R.  R.  y.  Dalby,  19  111. 

353—97. 
St.  Louis,  etc.  R.  R.  v.  Dewees,  23  Fed. 

519—3042,   3363. 
St.  Louis,  etc.  R.  R.  v.  Eakins,  30  Iowa. 

279—320,  321. 
St.  Louis,  etc.  R.  R.  v.  Ffflltz,  52  Fed. 

627—3352. 
St.  Louis,  etc.  R.  R.  v.  Grove,  39  Kan. 

731,  18  Pac.  958—2313. 
St.  Louis,  etc.  R.  R.  v.  Hill,  14  111.  App. 

579— 33'21. 
St.  Louis,  etc.  R.  R.  v.  Houck,  120  Mo. 

App.  634,  97  S.  W.  963—319. 
St.  Louis,  etc.  R.  R.  v.  Kerr,  153  111. 

182,  38  N.  E.   638—2984. 
St.  Louis,  etc.  R.  R.  v.  Kirkpatrick,  52 

Kan.  104,  34  Pac.  400— 1986,  2048. 
St.  Louis,  etc.  R.  R.  v.  Lewright,  113 

Mo.  660,  21  S.  W.  210—3352. 
St.  Louis,  etc.  R.  R.  v.  Loftin,  30  Ark. 

693,  709—39. 
St.  Louis,  etc.  R.  R.  v.  Lyon  County,  6 

Nev.  68   (1906)— 319. 
St.  Louis,  etc.  R.  R.  v.  Mathers,  71  111. 

592,  22  Am.  Rep.  122—3374. 
St.  Louis,  etc.  R.  R.  v.  Miller,  43  111. 

199—3225. 
St.  Louis,  etc.  R.  R.  v.  O'Hara,  177  111. 

525,  52  N.  E.  734,  53  N.  E.  118—1924, 

3012. 
St.  Louis,  etc.  R.  R.  v.  Postal  Tel.  C. 

Co.,  173  111.  508,  51  N.  E.  382—3564. 

3578,  3583. 
St.  Louis,  etc.  R.  R.  v.  Southwestern, 

etc.    Tel.     Co.,    121    Fed.    276—633. 

3578. 
St.  Louis,  etc.  R.  R.  v.  Terre  Haute, 

etc.  R.  R.,  145  U.  S.  393,  402-405,  12 

Sup.    Ct.    953,   36   L.   Ed.   748—2384, 

2399,    2406,    3243,    3247,    3248,    3269. 

3275,  3280. 
St.  Louis,  etc.  R.  R.  v.  Terre  Haute, 

etc.     R.     R.,     33     Fed.     440—2406, 

3247. 
St.  Louis,  etc.  R.  R.  v.  Tiernan,  37  Kan. 

606,  15  Pac.  544—130,  1901,  1923. 
St.  Louis,  etc.  R.  R.  v.  Wear,  135  Mo. 

230,  36  S.  W.  357,  658,  33  L.  R.  A. 

341—3151. 


4050 


TABLE  OF  CASES. 


[The  numbers  alter  Ihe  dash  refer  to  the  pages  of  the  text.] 


St.   Louis,   etc.  Ry.  v.   Batesville,   etc. 

Co.,  80  Ark.  499  (1906),  97  S.  W.  660 

3572. 

St.   Louis,   etc.  Ry.   v.   Continental  T. 

Co.,  Ill  Fed.  669,  49  C.  C.  A.  529— 

3011. 
St.  Louis,   etc.  Ry.  v.   Gill,  156   U.  S. 

649,  657,  15   Sup.  Ct.  484,  39  L.  Ed. 

567—3326. 
St.  Louis,  etc.  Ry.  v.  Hannibal  Union 

Depot  Co.,  125  Mo.  82,  28  S.  W.  483— 

3358. 
St.  Louis,  etc.  Ry.  v.  Jackson,  95  Fed. 

560,  37  C.  C.  A.  165—3224. 
St.  Louis,  etc.  Ry.  v.  James,  161  U.  S. 

545,  16  Sup.  Ot.  621,  40  L.  Ed.  802— 

2554,  2556,  3383. 
St.  Louis,  etc.  Ry.  v.  Knott,  54  Ark. 

424,  16  S.  W.  9—3385. 
St.  Louis,  etc.  Ry.  v.  Lyle,  6  Tex.  Civ. 

App.  753,  26  S.  W.  264—2988. 
St.  Louis,  etc.  Ry.  v.  Mathews,  75  Tex. 

92,  12  S.  W.  976—2988. 
St.   Louis,   etc.   Ry.   v.   Neel,    56   Ark. 

279,  19  S.  W.  963—3303. 
St.  Louis,  etc.  Ry.  v.  Paul,  64  Ark.  83, 

40  S.  W.  705,  37  L.  R.  A.  504,  62  Am. 

St.  154—3313. 
St.  Louis,  etc.  Ry.  v.  Ryan,  56  Ark.  243, 

19  S.  W.  839—3326. 
St.  Louis,  etc.  Ry.  v.  Weakly,  50  Ark. 

397,  8  S.  W.  134,  7  Am.  St.  104—3367. 
St.  Louis,  etc.  Ry.  v.  Whitley,  77  Tex. 

126,  13  S.  W.  853—2553. 
St.  Louis,  etc.  Ry.  v.  Williams,  53  Ark. 

58,  13  S.  W.  796—1978,  2227. 
St.  Louis,  etc.  Ry.  v.  Wilson,  114  U.  S. 

60,  5  Sup.  Ct.  738,  29  L.  Ed.  66—972, 

1277,  1287. 
St.  Louis  Hospital  Assoc,  v.  Williams, 

19  Mo.  609—89. 
St.  Louis  Nat.  Bank  v.  Allen,  5  Fed. 

551,  2  MoOrary,  92—2560. 
St.  Louis  Nat.  Bank  v.  Papin,  4  Dill. 

29,  21  Fed.  Cas.  203—1541,  1554, 1556. 
St.  Louis  P.  Ins.  Co.  v.  Goodfellow,  9 

Mo.  149—1079,  1421,  1424,  1425,  1429, 

1430,  1438. 
St.  Louis  R.  R.  V.  Northwestern,   etc. 

Ry.,  2  Mo.  App.  69—1804. 
St.  Louis  R.  R.  V.  Southern  Ry.,  105 

Mo.  577,  16  S.  W.  960—3405,  3448. 
St.   Louis   Stamping  Co.  v.  Quinhy,   5 

Ban.  &  Ard.  275 — 2075. 
St.   Louis  T.   Co.  V.   Des  Moines,   etc. 

Ry.,  101  Fed.  632—2638,  2898,  3195. 
St.  Louis  Trust  Co.  v.  Riley,  70  Fed. 

32,  16  C.  C.  A.  610,  30  L.  R.  A.  456— 

3017. 
St.  Luke's  Church,  In  re,  41  Leg.  Int. 

74—18. 
St.  Luke's  Church  v.  Matthews,  4  Des- 

saus.  (S.  C.)   578,  6  Am.  Dec.  619— 

2242. 


St.  Marylebone  Banking  Co.,  In  re,  3 

De  G.  &  Sm.  21  (1849)— 687. 
St.  Mary's  Bank  v.  St.  John,  25  Ala. 

566^2242. 
St.  Mary's  Church,  In  re,  7  Serg:  &  R. 

(Pa.)   517—1315. 
St.  Mary's  Church  v.  Oagger,  6  Barb. 

576—2269. 
St.  Mary's,  etc.  Assoc,  v.  Lynch,  64  N. 

H.  213,  9  Atl.  98—1620. 
St.  Mary's,  etc.  v.  West  Virginia,  203 

U.  S.  183  (1906),  27  S.  Ct.  132,  51  L. 

Ed.  144—2159. 
St.  Nicholas,  The,  49  Fed.  671 — 3088. 
St.   Patrick's,   etc.  v.  Byrne,   59   N.  J. 

Eq.  26,  44  Atl.  716—79,  1687. 
St.  Paul  V.  Chicago,  etc.  Ry.,  45  Minn. 

387,  48  N.  W.  17—2535. 
St.  Paul,  etc.  V.  St.  Paul,  etc.,  94  Minn. 

351   (1905),  102  N.  W.  725— 138a 
St.  Paul,  etc.  Co.  v.  Minnesota,  etc.  R. 

R.,  47  Minn.  154,  49  N.  W.  646,  13  L. 

R.  A.  415—783,  3302. 
St.  Paul,  etc.  Co.  v.  St.  Paul,  181  U.  S. 

142,  21  Sup.  Ot.  575,  45  L.  Ed.  788— 

3398,  3481. 
St.  Paul,  etc.  R.  R.  v.  Parcher,  14  Minn. 

297   (Gil.  224)— 2736. 
St.    Paul,    etc.    R.    R.   v.    Robbing,    23 

Minn.  439—114,  292,  486. 
St.  Paul,  etc.  Ry.  v.  Sage,  49  Fed.  315, 

I  C.  C.  A.  256—2403. 

St.  Paul,  etc  Ry.  v.  Todd  County,  142 

U.  S.  282,  12  Sup.  Ct.  281,  35  L.  Ed. 

1014— 156'9. 
St.  Paul,  etc.  R.  R.  v,  U.  S.,  112  U.  S. 

733,  5  Sup.  Ct.  Z&e,  28  L.  Ed.  861— 

3121. 
St.  Paul,  etc.  Ry.  v.  Western,  etc.  Co., 

118  Fed.  497,  55  C.  C.  A.  263—3580, 

3586,  3587,  3588,  3658. 
St     Paul    Nat.    Bank    V.    Life    Ins., 

etc.     Co.,     71     Minn.     123,     73     N. 

W.  713—1437. 
St.   Paul  Trust  Co.  v.  St.  Paul  Globe 

Pub.  Co.,  60  Minn.  105,  61  N.  W.  813 

—2000. 
St.  Philip's  Church  v.  Zion,  etc.  Church, 

23  S.  C.  297—1827. 
St.  Regis,  etc.  Co.  v.  Hotchkiss,  45  Atl. 

II  (Conn.)— 2264,  2320. 

St.  Romes  v.  Levee,  etc.  Co.,  127  U.  S. 

614,  8  Sup.  Ct.  1335,  32  L.  Ed.  289— 

910,  926,  1017,  1039,  1592. 
St.    Tammany    Water-works    v.    New 

Orleans  Water-works,   120  U.   S.  64, 

7     Sup.     Ct.     405,    30    L.    Ed.    563 

—3519. 
Salaman  v.  Warner,  64  L.  T.  Rep.  598 

(1891);  65  L.  T.  Rep.  132  (1891)— 

1147,  1696. 
Sale,  etc.  Co.,  In  re,  77  L.  T.  Rep.  681 
(1897),  78  L.  T.  Rep!  368  (1898)— 

1873.  1875,  1896,  2405. 


TABLE  OF  CASES. 


4051 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Sale,  etc.  Gardens,  Ltd.,  78  L.  T.  Rep. 
368,  77  L.  T.  Rep.  681  (1898)— 1873, 
2405. 
Salem   Bank  t.    Gloucester  Bank,   17 
Mass.  1,  30,  9  Am.  Dec.  Ill — 2065, 
2328. 
Salem,  etc.  Oo.  v.  Lake  Superior,  etc. 
Mines,  112  Fed.  239,  50  C.  C.  A.  213 
—1900,  2274. 
Salem   Iron,   etx;.   Co.   v.   Danvers,   10 

Mass.  514 — ^1544. 

Salem   Mill   Dam   Corp.   v.   Ropes,   23 

Mass.  23,  26  Mass.  187,  19  Am.  Dec. 

363—277,  287,  462,  464,  467,  769,  801. 

Salem  R.  R.  v.  Alderman  &  Sons  Co., 

78  S.  C.  1,  58  S.  E.  940—3360. 
Salfleld  V.  Sutter,  etc.  Co.,  94  Cal.  546, 

29  Pac.  1105—2238. 
Salina,  etc.  Bank  v.  Prescott,  60  Kan. 

490,  57  Pac.  121—1943. 
Salisbury  v.  Binghamton  Pub.  Co.,  85 
Hun,   99,   32   N.   Y.   Supp.    652—514, 
583,  2504,  3029. 
Salisbury  v.  Black's  Adm'r,  6  H.  &  J. 

(Md.)   293,  14  Am.  Dec.  279—493. 
Salisbury  v.  Metropolitan  Ry.,  38  L.  J. 
(Cb.)    249    (1869)- 762,   1494,   1505, 
1509,  2453. 
Salisbury  v.  Metropolitan  Ry.,  22  L.  T. 
Rep.    839     (1870)— 762,    1494,    1505, 
1509,  2453. 
Salisbury  Mills  v.  Townsend,  109  Mass. 

115—922,  1098,  1455,  1469. 
Salladin  v.  Mitchell,  42  Neb.  859,  61  N. 

W.  127—3076. 
Salmon  v.  Hamborough  Co.,  1  Cas.  in 

Ch.   204    (1671)— 501,  511,  2531. 
Salmon  v.   Richardson,   30   Oonn.   360, 

79  Am.  Dec.  255 — 1019. 
Salomon  v.   Salomon,  etc.  Co.   (1897), 

A.  C.  22—33,  639,  1980. 
Salomons  v.  Laing,  12  Beav.  339,  353, 

377  (1850)— 856,  2462,  3276,  3372. 
Saloy  V.  Hibernia  Nat.  Bank,   39  La. 

Ann.  90,  1  South.  657—1018,  1218. 
Salt  Creek  Val.  Turnp.  Co.  T.   Parks, 
50  Ohio  St.  568,  35  N.  B.  304,  28  L.  R. 
A.  769—1785,  3503. 
Salter  v.  Nebraska,  etc.  Co.,  112  N.  W. 

600  (Neb.  1907)— 2323,  3632. 
Salt,  etc.   Co.  v.  Hickey,  36  Pac.  171 

(Ariz.)— 1604. 
Salt  Lake  City  v.  Hollister,  118  U.  S. 
256,  263,  6  Sup.  Ct.  1055,  30  L.  Ed. 
176—92,  1991,  2073,  2483. 
Salt   Lake,    etc.    Bank  v.    Golding,    2 

Utah,  1—1550. 
Salt  Lake,  etc.  Bank  v.  Hendrickson, 

40  N.  J.  L.  52—541,  598,  655. 
Salt  Lake,  etc.  Co.  v.  Mammoth  Min. 

Co.,  6  Utah,  351,  23  Pac.  760—2239. 
Salt  Lake  Hardware  Co.  v.  Tintic  Mill- 
ing Co.,  13  Utah,  423,  45  Pac.  200— 
229,  505. 


Saltmarsh  v.  Planters',   etc.  Bank,   17 

Ala.  761—1846. 
Saltmarsh  v.  Spaulding,  147  Mass.  224, 
17  N.  E.  316—650,  1907,  2152,  2246, 
2759,  2763,  2764. 
Salton  V.  New  Beeston,  etc.  Co.  (1900), 

1  Ch.  43—1847. 
Saltsman     v.     Shults,     14     Hun,     256 

—1383. 
Samainego  v.  Stiles,  20  Pac.  607 — 505. 
Sammons  v.  Kearney,  etc.  Co.,  110  N. 

W.  308   (Neb.  1906)— 3003,  3551. 
Sampson  v.   Bowdoinham,   etc.   Corp., 

36  Me.  78—9,  1619,  2242,  2256. 
Samijson  v.  Camperdown  Cotton  Mills, 

82  Fed.  833—985. 
Sampson  v.  Fox,  109  Ala.  662, 19  South. 

896,  55  Am.  St.  950—1240,  2036. 
Sampson  v.  Shaw,  101  Mass.  145,  3  Am. 

Rep.  327—893,  1696. 
Samuel  v.  HoUaday,  1  Woolw.  400.  418, 
600,  21  Fed.  Cas.  306—21,  47,  2249, 
2356,  2456,  2770,-  2821,  2905. 
Samuel    t.    Jarrah,    etc.    Corp.,    Ltd., 
(1904)   A.  C.   323—1257,  2583,   2844, 
2929. 
Samuel,  etc.  Co.  v.  Illinois,  etc.  Co.,  51 
La.    Ann.    64,    24    So.    604—33,    639, 
1980. 
Samuels  v.  Evening  Mail  Assoc.,  75  N. 

Y.  604,  9  Hun,  288—102. 
San  Antonio,   etc.  Co.  v.   Altgeld,   200 
U.  S.  304    (1906),  26  S.  a.   261,  50 
L.  Ed.   491—1324. 
San  Antdnio,  etc.  Co.  t.  Badders,  103 

S.  W.  229  (Tex.  1907)— 3629. 
San  Antonio  v.  Gould,  34  Tex.  49 — 333. 
San  Antonio  v.  Jones,  28  Tex.  19 — 333. 
San  Antonio  v.  Lane,  32  Tex.  406 — 333, 

2673. 
San  Antonio,  etc. 'Co.  v.  Josey,  91  S.  W. 

598   (Tex. -1906 )— 2070,  2521. 
San  Antonio,  etc.  Co.  v.  State,  22  Tex. 

Civ.  App.  118,  54  S.  W.  289—1345. 
San  Antonio,  etc.  Ry.  v.  Busch,  21  S. 

W.  164  (Tex.)— 2645. 
San  Antonio,  etc.  R.  R.  v.  Davis,  30  S. 

W.   693    (Tex.)— 3039. 
San  Antonio,  etc.  Ry.  v.  Ruby,  80  Tex. 

172,  15  S.  W.  1040—3081. 
San  Antonio,  etc  Ry.  v.  San  Antonio, 
etc.   R.    R.,   25   Tex.    Civ.   App.    167 
(1900),    60    S..  W.    338—1859,    2127, 
2483. 
San  Antonio,  etc.  Ry.  v.  Southwestern, 
etc.  Co.,  93  Tex.  313,  55  S.  W.  117,  49 
L.     R.     A.     459,     77    Am.     St.     884 
—3506. 
San  Antonio,  etc.  Ry.  v.  Southwestern 
Tel.  etc.  Co.,  56  S.  W.  201   (Tex.)— 
3506,  3580,  3585. 
San  Antonio,  etc.  Ry.  v.  State,  90  Tex. 
520,  39  S.  W.  926,  35  L.  R.  A.  662, 
59  Am.  St.  834—3339,  3453. 


4052 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  th«  text.] 


San  Antonio,  etc.  Ry.  v.  Wilson,  4  Tex. 

Civ.   App.   178,   23   S.  "W.  282'— 1602, 
,  2646. 
San  'Antonio  St.  Ry.  v.  Adams,  25   S. 

W.  639,  87  Tex.  125,  26  S.  W.  1040 

—130,  193. 
San  Antonio  St.  Ry.  v.  Adams,  87  Tex. 

125   (1894),  26  S.  W.  1040—130,  193. 
San  Benito  County  v.  Southern  Pac.  R. 

R:,  77  Oal.  518,  19  Pac.  827—1575. 
San  Bernardino,   etc.  Bank  v.   Andre- 
son,  32  Pac.   168   (Cal.)— 2349. 
San  Bernardino  Inv.  Co.  v.  Merrill,  108 

Cal.  490,  41  Pac.  487—387,  465. 
Sanborn  v.  Benedict,  78  111.  309— 987. 
Sanborn  v.  Lefferts,  58  N.  Y.  179—47, 

562,  1762. 
Sandberg  v.  Victor,  etc.  Oo.,  24  Utah, 

1,  66  Pac.  360—2315. 
San  Buenaventura,  etc.  Co.  v.  Vassault, 

50  Cal.  534—1618,  1619. 
Sanders    v.    Chartrand,    59    S.   W.    95 

(Mo.)— 2300. 
Sanders,  etc.  v.  Herndon,  32  Ky.  L.  R. 

1362,  108  S.  W.  908—660,  1788. 
Sanderson,  In  re,  150  Fed.  236   (1907) 

—1241. 
Sanderson  v.  ^tna,  etc.  Co.,  34  Ohio 

St.  442—451. 
Sanderson    v.    Tinkham,    etc.    Co.,    83 

Iowa,  446,  49  N.  W.  1034—2255. 
Sanderson's    Case,    3   De    G.    &    S.    66 

(1849)— 702. 
Sanderson's  Patents  Assoc,  In  re,  L.  R. 

12  Eq.  188   (1871)— 1773. 
Sandford  v.  Handy,  23  Wend.  260—405, 

422. 
Sandford  v.  Norton,  14  Vt.  228—2699. 
Sandford  v.  Railroad   Co.,   24   Pa.    St. 

378,  64  Am.  Dec.  667—2452,  3470. 
San  Diego  v.  San  Diego,  etc.  R.  R.,  44 

Cal.  106—1945. 
San  Diego,  etc.  Co.  v.  Frame,  137  Cal. 

441   (1902),  70  Pac.  295—1369,  1813, 

2216. 
San  Diego,  etc.  Oo.  v.  Jasper,  189  U.  S. 

439   (1903),  23  S.  Ct.  571,  47  K  Ed. 

892—3336,  3550,  3553. 
San  Diego,  etc.  Co.  v.  National  City,  74 

Fed.  79—3553. 
San  Diego,  etc.  Co.  v.  National   City, 

174  U.  S.  739,  19  Sup.  Ct.  804,  43  L. 

Ed.  1154—3335,  3528,  3553. 
San  Diego,  etc.  Co.  v.  Neale,  78   Cal. 

63,  69,  71,  20  Pac.  372,  3  L.  R.  A.  83 

—3530. 
San  Diego,  etc.  R.  R.  v.  Pacific  Beach 

Co.,  112  Cal.  53,  44  Pac.  333,  33  L.  R. 

A.  788—1941. 
San  Diego  W.  Co.  v.   San  Diego,  118 

Cal.  556,  50  Pac.  633,  38  L.  R.  A.  460, 

62  Am.  St.  261—3526. 
San   Diego   Water    Co.    v.    San    Diego 
■  Flume  Co.,  108  Cal.  549,  41  Pac.  495, 


29    L.   R.   A.   839—1330,   2048,   2272, 

3521. 
Sandon  v.  Hooper,  6  Beav.  246  (1843) 

—3103. 
Sandrock,   Matter  of,   49   N.   Y.   Misc. 

Rep.  371   (1906),  99  N.  Y.  Supp.  497 

—933. 
Sands,  Matter  of,  98  N.  Y.  App.  Div. 

148     (1904),    90    N.    Y.    Supp.    749 

—1416. 
Sands  v.  Greeley,  88  Fed.  130,  31  C.  C. 

A.  424—3054,  3171. 
Sands  v.  Greeley,  etc.  Co.,  80  Fed.  195 

—2891,  3053. 
Sands  v.  Greeley  &  Co.,  83  Fed.  772— 

3162,  3171. 
Sands  v.  Kimbark,  39  Barb.  108,  120— 

■377. 
Sands  v.  Old  Colony,  etc.  Co.,  195  Mass. 

575,  10  L.  R.  A.  (N.  S.)  715,  81  N.  E. 

300—832,  916. 
Sands  v.  Sanders,  26  N.  Y.  239—388. 
Sandusky  Coal  Co.  v.  Walker,  27  Ont. 

(Can.)  677  (1896)— 2189. 
Sandy  River  Bank  v.  Merchants',  etc. 

Bank,  1  Biss.  146,  21  Fed.  Cas.  356— 

2310. 
Sandy  River  R.  R.  v.  Stubbs,  77  Me. 

594,  2  Atl.  9—1947. 
Sanford  v.  Gregg,   58   Fed.   620—1371, 

1748. 
Sanford  v.   Supervisors  of  N.   Y.,  15 

How.  Pr.  172—1371. 
Sanford,  etc.  Co.  v.  Howe,  etc.  Co.,  157 

U.  S.  312,  318,  15  Sup.  Ct.  621,  39  L. 

Ed.  713—2124,  2132. 
Sanford,  etc.  Oo.  v.  Williams,  18  Colo. 

App.  378   (1903),  71  Pac.  889—2310. 
San  Francisco  v.  Flood,  64  Cal.  504,  2 

Pac.  264—1537. 
San   Francisco  v.  Fry,   6'3   Cal.   470^ 

1537. 
San  Francisco  v,  Mackey,  21  Fed.  539 

—1544. 
San  Francisco  v.  Western  Union  Tel. 

Co.,  96  Oal.  140,  31  Pac.  10,  17  L.  R. 

A.  301—3644. 
San  Francisco,  etc.  Bank  v.  Dodge,  197 

U.  S.  70   (1905),  25  S.  Ct.  384,  49  h. 

Ed.  669-1554. 
San   Francisco,  etc.  v.  Miller,  21  Cal. 

App.  291,  87  Pac.  630—67. 
San  Francisco,  etc.  R.  R.  v.  Bee,  48  Cal. 

398—2025,   2028. 
San  Francisco,  etc.  R.  R.  v.  Caldwell, 

31  Cal.  367—3347. 
San  Francisco,   etc.  Ry.  v.    Scott,  142 

Cal.  222    (1904),  75  Pac.  575—3436, 

3461. 
San  Francisco  Water  Oo.  v.  Pattee,  86 

Cal.  623,  25  Pac.  135—1914. 
San  Gabriel,  etc.  v.  Lake  View  Town 

Co.,  4  Oal  App.  630,  89  Pac.  360—1184, 

3551. 


TABLE  OF  CASES. 


4053 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


San  Gabriel,  etc.  Water  Co.  v.  Dennis, 

34  Pac.  441   (Cal.)— 702. 
Sanger  v.  Upton,  91  U.  S.  56,  50,  23  L. 

Ed.  220—40,   104,  150,  240,  251,  286, 

294,  360,  438,  485,  501,  511,  520,  530, 

687. 
Sanitary  Carbon  Co.,  In  re,  12  W.  N. 

223    (1877)— 1644. 
Sanitary,  etc.  Assoc,  In  re   (1900),  2 

Ch.  289—3157. 
Sanitary,  etc.  Co.  v.  MuUins,  86  N.  Y. 

App.  Div.  450   (1903),  83  N.  Y.  Supp. 

918—2306. 
San  Joaquin,  etc.  Co.  v.  Beecher,  101 

Cal.  70,  35  Pac.  349 — 255,  289,  293, 

379,  485,  1638. 
San  Joaquin,  etc.  Co.  v.  Merced  County, 

2  Cal.  App.  593   (1906),  84  Pac.  285 

—4,  2737.  3551. 
San  Joaquin,  etc.  Co.  v.  West,  94  Cal. 

399,  29  Pac.  785—293. 
San  Jose,  etc.  Bank  v.  Sierra,  etc.  Co., 

63  Cal.  179—2246. 
San  Jose  Sav.  Bank  v.  Pharis,  58  Cal. 

380—606. 
Sankey  Brook  Coal  Co.,  In  re,  L.  R. 

8  Eq.  721,  L.  R.  10  Eq.  381—364,  365. 
San   Luis   Water   Co.   v.   Estrada,   117 

Cal.  .168,  48  Pac.  1075—3524. 
San  Mateo  County  v.  So.  Pacific  R.  R., 

8  Sawyer,  238,  279,  13  Fed.  722—92, 

1316,  1827. 
San  Pedro,   etc.   Ca   v.  Reynolds,   121 

Cal.  74,  53  Pac.  410—2182. 
Santa  Ana  Water  Co.  v.   San   Buena- 
ventura, 56  Fed.  339—3513. 
Santa  Ana  Water  Co.   v.   San  Buena- 
ventura, 65  Fed.  323,  324-^1858,  3515. 
Santa  Clara  Co.  v.  Railroad,  118  U.  S. 

396,  6  Supp.  Ct.  1132,  30  L,.  Ed.  118— 

1560. 
Santa  Clara  Co.  v.  Railroad,  18  Fed. 

385—1560. 
Santa  Clara,  etc.  Co.,  In  re,  N.  Y.  Daily 

Reg.,   June   19,  1888—1752. 
Santa  Clara,  etc.  Co.  v.  Hayes,  76  Cal. 

387,  18  Pac.  391,  9  Am.  St.  211—1331. 
Santa  Clara  Min.  Assoc,  v.  Meredith, 

49  Md.  389,  33  Am.  Rep.     264—1931, 

1932. 
Santa  Cruz  R.  R.  v.  Schwartz,  53  Cal. 

106—462,  491. 
Santa  Cruz  R.  R.  v.  Spreckles,  65  Cal. 

193,  3  Pac.  661,  802—657,  2562. 
Santa  Eulalia  S.  Min.  Co.,  In  re,  4  N. 

Y.  Supp.  173,  174—1752,  2244. 
Santa  Fe  Electric  Co.  v.  Hitchcock,  9 

N.  Mex.  156,  50  Pac.  332—1945. 
Santa  Fe,  etc.  R.  R.  v.  Davidson,  149 

Fed.   603    (1906)— 1419. 
Santa  Rosa,  etc.  Bank  v.  Barnett,  125 

Cal.  407,  58  Pac.  85—619. 
Santa  Bosa,  etc.  R.  R.  v.  Central  St. 


Ry.,  112  Cal.  436,  44  Pac.  733—1825, 
3417. 
Santa  Rose,  etc.  R.  R.  v.  Central  St. 
Ry.   (Cal.),  38  Pac.  986—3393,  3400, 
3413,  3432. 
Sanxey  v.  Iowa  City  Glass  Co.,  63  Iowa, 

707,  17  N.  W.  429—3186. 
Sappington  v.  Little  Rock,  etc.  R.  R., 

.37  Ark.  23—2033. 
Saranac,  etc.  R.  R.  v.  Arnold,  167  N.  Y. 

368,   60  N.   E.   647-264,   1480,    1986, 

2228,  2378,  2522,  2616. 
Saratoga,  etc.  Co.  v.  Hazard,  121  N.  Y. 

677,  24  N.  E'.  1095—1585,  2596. 
Saratoga,  etc.  Co.  v.  Hazard,  55  Hun, 

251,     7     N.     Y.      Supp.      844—1585, 

2596. 
Sargent,   Ex  parte,   L.  R.   17   Eq.   273 

(1874)— 1079,  1099,  1127,  1213,  1218, 

1220,   1718. 
Sargent  v.  Boston,  etc.  R.  R.,  115  Mass. 

416-3469,  3470. 
Sargent  v.  Chapman,  12  Colo.  App.  529, 

56  Pac.  194—2337. 
Sargent   v.   Essex,   etc.  Ry.,   26  Mass. 

202—1079,    1285,    1439. 
Sargent  v.  Franklin  Ins.  Co.,  25  Mass. 

90,  19  Am.  Dec.  306 — 24,  56,  897,  938, 

986,    1079,    1088,    1094,    1296,    1420, 

1423,    1428,    1429,    1469,    1582,    1595, 

1604,  1714. 
Sargent  v.  Kansas  Mid.  R.  R.,  48  Kan. 

672,  29  Pac.  1063—1871,  2642,  2643. 
Sargent    v.     Stetson,    181    Mass.    371 

(1902),  63  N.  E.  929—607. 
Sargent  v.  Webster,  54  Massi.   497,  46 

Am.  Dec.  143—1630,  2107,  2126,  2258, 

2260. 
Sarmiento  v.  Davis,  etc.  Co.,  105  Mich. 

300,  6'3  N.  W.  205,  S5  Am.  St.  446— 

2313    2333. 
Satterfleld  v.  Kindley,  144  N.  C.  455,  57 

S.  B.  145—307,  2931,  3206. 
Sauerhering  v.  Iron  Ridge,  etc.  R.  R., 

25  Wis.  447—343. 
Saugatuck  Bridge  Co.  v.  Westport,   39 

Conn.  337,  348—267. 
Saulsbury  v.  Lady  Ensley,  etc.  R.  R., 

110  Ala.  585,  20  So.  72—3154. 
Sault  Ste.  etc.  Co.  v.  Power-s,  138  Fed. 

262,  201  U.  S.  245—3463. 
Saunders  v.  Adams  Exp.  Co.,  71  N.  J. 

L.  520,  57  Atl.  899—1380. 
Saunders  v.  Adams,  etc.  Co.,  136  Fed. 

494  (1905)— 1373. 
Saunders  v.  Bluefield  Waterworks,  etc. 

Co.,    58    Fed.    133—3352. 
Saunders    v.    Memphis,    etc.    Co.,    101 

Tenn.  206,  47  S.  W.  155—3353,  3566. 
Saunders    v.    Sioux    City    Nursery,    6 

Utah,  431,  24  Pac.  532—2523. 
Saunders  v.  Sun,  etc.  Co.  (1894),  1  Ch. 

537—81. 


4054 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Saunders  v.  United  States,  etc.  Co.,  25 

"Wash.  475,  65  Pac.  782—111,  2645. 
Saunders's  Case,  2  De  G.,  J.  &  S.  101 

(1864)— 668. 
Savage  v.  Ball,  17  N.  J.  Eq.  142—174, 

1660. 
Savage  v.  Bartlett,  78  Md.  561,  28  Atl. 

414—411,  422,  439. 
Savage  v.  Madelia,  etc.  Oo.,  98  Minn. 

343  (1906),  108  N.  W.  296—2119. 
Savage  v.  Medbury,  19  N.  Y.  32—359. 
Savage  V.  Miller,  56  N.  J.  Eq.  432,  36 

Atl.  578,  39  Atl.  ©65—2123,  2133,  2134, 

2244,  2354,  2766. 
Savage  v.  Norton,  98  L.  T.  Rep.  382 

(1907)- 1100. 
Savage  v.  Russell,  84  Ala.  103,  4  South. 

235—2529. 
Savage  v.  Shaw,  195  Mass.  571,  81  N.  E. 

3Q3 557. 

Savage  v.  Walshe,  26  Ala.  619—1766. 
Savage  Mfg.  Co.  v.  Armstrong,  17  Me. 

34,  35  Am.  Dec.  227—2536. 
Savannah  v.  Hancock,  91  Mo.  54,  3'  S. 

W.  215—3406. 
Savannah  v.  Vernon  Shell  Road  Co.,  88 

Ga.  342,  14  S.  B.  610—3501. 
Savannah  C.  Mills  v.  Cunningham,  100 

Ga.  468,  28  S.  B.  435—1758. 
Savannah,   etc.   Co.  v.   Silverberg,   108 

Ga.  281,  33  S.  B.  908—750. 
Savannah,  etc.  Co.  v.  Wheeler,  128  Ga. 

550,  58  S.  E.  38—93. 
Savannah,  etc.  R.  R.  v.  Lancaster,  62 

Ala.  555—2334,  2598,  2652,  2658,  2729, 

2768,  2814,  2884,  2891. 
Savannah,  etc.  R.  R.  v.  Savannah,  45 

Ga.  602—3392. 
Savannah,  etc.  Ry.  v.  Jacksonville,  etc. 

Ry.,  79   Fed.  35,  24  C.  C.  A.   437— 

3011. 
Savannah,  etc.  Ry.  v.  Postal,  etc.  Co., 

112  Ga.  941,  38  S.  B.  353—3578. 
Savannah,  etc.  Ry.  v.  Postal,  etc.  Co., 

113  Ga.  916,  39  S.  B:  399—3578. 
Savannah,  etc.  Ry.  v.  Postal,  etc.  Co., 

115  Ga.  554,  42  S.  E.  1—3578. 
Savannah,  etc.  Ry.  v.  Pritchard,  77  Ga. 

412,  1  S.  B.  261,  4  Am.  St.  92—3367. 
Savin  v.  Columbia  Fuel  Co.,  25  Oreg. 

15  (1894),  42  Am.  St.  756  n,  34  Pac. 

692—2113. 
Savin  v.  Hoylake  Ry.,  L.  R.  1  Exch.  9 

(1865)— 2212. 
Savings  &  T.  Co.  v.  Bear  Valley,  etc. 

Co.,  112  Fed.  693-2001,   2471,   2726, 

2873. 
Savings  &  T.  Co.  etc.  v.  Bear  Valley, 

etc.    Co.,    93    Fed.    339—2993,     3016, 

3059,  3168. 
Savings  Assoc,  v.  O'Brien,  51  Hun,  45, 

3  N.  Y.  Supp.  764—563,  573,  584,  587, 

>589. 


Savings  Bank,  etc.  Ex  parte,  73  S.  C. 

393  (1906),  5  L.  R.  A.  (N.  S.)  520  n. 

53   S.  E.  614—2114. 
Savings  Bank  v.  Bates,  8  Conn.  505— 

2105. 
Savings  Bank  v.   Creswell,   100  U.  S. 

630,  25  L.  Ed.  713—2991. 
Savings  Bank  v.  Nashua,  46  N.  H.  389 

—1545. 
Savings  Bank,  etc.  v.  Central  Co.,  122 

Cal.  28,  54  Pac.  273—2348. 
Savings,  etc.  Co.  v.  Bear,  etc.  Co.,  89 

Fed.   32 — 2992. 
Sawyer  v.  Atchison,  129  Fed.  100,  63 

C.  C.  A.  602—963,  1592,  2704,  3232. 
Sawyer  v.  Atchison,  etc.  R.  R.,  119  Fed. 

252—2704,  3232. 
Sawyer  v.   Dubuque   Printing  Co.,   77 

Iowa,  242,  42  N.  W.  300'^2006. 
Sawyer  v.  Hoag,  17  WaJl.  610,  620,  621, 

21  L.  Ed.  731—42,  452,  488,  500,  501, 

514,  530. 
Sawyer  v.  Methodist  Ep.  Soc,  18  Vt. 

405—47. 
Sawyer  v.  Norfolk,  etc.  R.  R.,  142  N.  C. 

1  (l&Ofi),  115  Am.  St.  716  n,  54  S.  E. 

793—96. 
Sawyer  v.  Taggart,  14  Bush  (Ky.),  727 

—984,  985,  994. 
Sawyer  v.  Winnegance  Mill  Co.,  26  Me. 

122—2349. 
Saxby  v.   Easterbrook,   L.  R.  7  Exch. 

207   (1872)— 1408. 
Saxlehner  v.  Eisner,  140  Fed.  938,  147 

Fed.  189,  77  C.  C.  A.  417—101. 
Saxon   V.    Southwestern,  etc.   Co.,   113 

La.  637   (1904),  37  So.  540—2280. 
Saxton  V.  Texas,  etc.  R.  R.,  4  N.  M.  201, 

16  Pac.  179—2333. 
Sayler  v.  Simpson,  45  Ohio  St.  141,  12 

N.  E.  181—2029. 
Sayler  v.  Simpson,  46  Ohio  St.  510,  24 

N.  E.  596—2113. 
Sayler  v.  Simpson,  4  Ry.  &  Corp.  L.  J. 

195—178. 
Sayles  v.  Bates,  15  R.  I.  342,  5  Atl.  497 

—668,  680,  686,  690,  718. 
Sayles  v.  Blane,   19  L.  J.    (Q.  B.)   19 

(1849)— 705,  723. 
Sayles  v.  Brown,  40  Fed.  8 — 587,  794, 

796,  1668. 
Sayles  v.  Garrett,  110  U.  S.  288,  4  Sup. 

Ct.  90,  28  L.  Ed.  149—563. 
Sayles  v.   White,   18  N.  Y.  App.  Div. 

590,  46  N.  Y.  Supp.  194—2173,  2429. 
Saylor  v.  Commonwealth,  etc.  Co.,  38 

Or.  204,  62  Pac.  652—330,  532. 
Sayre  v.  Glenn,  87  Ala.  631,  6  So.  45— 

498. 
Sayward  v.  Houghton,  82  Cal.  628,  23 

Pac.  120—972. 
Scadden,  etc.  Co.  v.  Scadden,  121  Cal. 

33,  53  Pac.  440—116. 


TABLE  OF  CASES. 


4055 


[The  numbers  after  the  da^h  refer  to  the  pages  of  the  text.] 


Scadding  v.  Lorant,  3  H.  L.  Cas.  418 

(1851)— 1831. 
Scalfe  V.  Scammon,  etc.  Ass'n,  71  Kan. 

402,  80  Pac.  957—3053. 
Scales  V.  Irwin,  34  Q.  B.  Rep.   (Can.) 

545   (1874)^52. 
Scammon  v.  Kimball,  92  U.  S.  362,  23 

L.  Ed.  483—488. 
Scarlett  v.  Academy  of  Music,  43  Md. 

203—372,  375. 
Scarlett  v.  Academy  of  Music,  46  Md. 

132—372,  375,  398. 
Scarlett  v.  "Ward,  52  N.  J.  Eq.  197,  219, 

27  Atl.  820—874,  1049,  1066,  1750. 
Scarritt  v.  Kansas  City,  etc.  Ry.,  148 

Mo.  676,  50  S.  W.  905—3362. 
Scarth  v.  Chadwick,  14  Jur.  300  (1850) 

—2505. 
Soase   V.   Giltette-Herzog  Mfg.  Co.,   55 

Minn.  349,  57  N.  W.  58—1445. 
Schaake  v.  Eagle,  etc.  Co.,  135  Cal.  472, 

63  Pac.  1025,  67  Pac.  759—2025. 
Schaefer,  Matter  of,  65  N.  Y.  App.  Div. 

378,  73  N.  Y.  Supp.  57,  aff'd  171  N.  Y. 

686,  64  N.  E.  1125—1446,  1564,  1929. 
Schaefer  v.  Scott,  40  N.  Y.  App.  Div. 

438,  57  N.  Y.  Supp.  1035—2285. 
Schaeffer  v.  Bonliam,  95  111.  368 — 345. 
Schaeffer  v.  Missouri,  etc.  Co.,  46  Mo. 

248—251,  485. 
Schall  V.  Bowman,  62  111.  321—337. 
Schalucky  v.  Field,  124  111.  617,  16  N. 

B.  904,  7  Am.  St.  399—612. 
Schanck  v.  Morris,  7  Rob.  (N.  Y.)  658 

434 

Schantz  v.  Oakman,  163  N.  Y.  148,  57 

N.    B.    288—948,    1734,   2197,    2201. 
Schantz  v.  Oakman,  10  App.  Div.  151, 

41  N.  Y.  Supp.  746—2201. 
Scharf  v.  Warren-Scliarf,  etc.  Co.,  5  N. 

Y.  App.  Div.  439,  38  N.  Y.  Supp.  197 

—2432. 
Schaub  V.  Coffin,  135  Mich.  435  (1904), 

97  N.  W.  968—661. 
Schaub  V.  Welded,  etc.  Co.,  130  Mich. 

606  (1902),  90  N.  W.  335—519. 
SchefiCer  v.  National  Life  Ins.  Co.,  25 

Minn.  534—2560. 
Sch«ll  V.  Alston  Mfg.  Co.,  149  Fed.  439 

(1906)— 68,  1085,  1088,  1453,  1471, 

1472,  2458,  2465,  2480. 
Schell  V.  Barton,  198  Pa.  St.  600,  48 

Atl.  813,  82  Am.  St.  82u— 929. 
Schell  V.  Deperven,  198  Pa.  St.  591,  48 

Atl.  815—929,  935,  1226. 
Schell  V.  Deperven,  198  Pa.  St.  600,  48 

Atl.   813,   82  Am.   St.   820—929,   935, 

1226. 
Schenck  v.  Andrews,  57  N.  Y.  133—214. 
Schenck  v.  Dart,  22  N.  Y.  420—832. 
Schenck    v.    Ingrahiam,    4    Hun,    67 — 

3153. 
Schenck  v.  Meroeir,  etc.  Ins.  Co.,  2A  N. 

J.  L.  447—2367. 


Schenectady,  etc.  Co.  v.  Thatcher,  11 

N.  Y.  102,  107,  113  (1854)— 292,  373. 

388,  464,  475,  700,  1312,  1629. 
Schepeler  v.  Eisner,  3  Daly,  11 — 1178. 
Scherk  v.   Montgomery,   81   Miss.   426 

(1903),  33  So.  507-1104. 
Schermerhorn  v.  Talman,  14  N.  Y.  93 

—2640. 
Schetter  v.  Southern,  etc  Co.,  19  Or. 

192,  24  Pac.  25—2317. 
Schiffer  v.  Trustees,  87  Fed.  166 — 592, 

615,  617. 
Schild  V.  Central,  etc.  R.  R.,  133  N.  Y. 

446,  31  N.  B.  327,  28  Am.  St.  658— 

3454. 
Schillinger,  etc.  Co.  v.  Arnott,  14  N.  Y. 

Supp.  326—2524. 
Schilling,    etc.    Co.    v.    Schneider,    110 

Mo.  83,  19  S.  W.  67—13,  137,  2394, 

2614. 
Schimpff  V.  Dime,  etc.  Bank,   208  Pa. 

St.     380      (1904),     57     Atl.     767— 

962,  1257. 
Schindelholz  v.  Cullum,  55  Fed.  885,  5 

C.  C.  A.   293—3095. 
Schlaudecker's    Appeal,     14    Atl.    229 

(Pa.)— 489. 
Schleider  v.  DieJman,  44  La.  Ann.  462, 

10  South.  934—2025. 
Schlesinger  v.  Ellinger,  114  N.  W.  825 
.  (Wis.   1908)— 1410. 
Schlesinger  v.  Kansas  City,  etc.  Ry., 

152  TJ.  S.  444,  14  Sup.  Ct.  647,  38  L. 

Ed.  507—2970,  3267,  3284,  3355. 
Schley  v.  Montgomery  County  Com'rs, 

106  Md.  407,  67  Atl.  250—1561. 
Schloss  V.  Montgomery  Trade  Co.,  87 

Ala.   411,   6   South.   360,   13  Am.   St. 

51—465,  478. 
Schluter  v.  Bowery,  etc.  Bank,  117  N. 

Y.  129,  22  N.  E.  572,  5  L.  R,  A.  541, 

15  Am.  St.  494—929. 
Schmid  v.   New   York,   etc,   R.  R.,   32 

Hun,  335—3229. 
Schmidlapp  v.  La  Confianoe  Ins.  Co., 

71  Ga.  246—2541. 
Schmidt  v.   Abraham  Lincoln  Lodge, 

84  Ky.  490,  2  S.  W.  156—1359. 
Schmidt  V.  Coney  Island,  etc.  R.  R.,  26 

N.  Y.  App.  Div.  391,  49  N.  Y.  Supp. 

777—3613. 
Schmidt  v.  Gayner,  59  Minn.  303,  61  N. 

W.  333,  62  N.  W.   265—3147. 
Schmidt  v.  Gunther,  5  Daly,  452^1383. 
Schmidt  v.  Hennepin,  etc.  Co.,  35  Minn. 

511,  29  N.  W.  200—1430. 
Schmidt  v.  Louisville,   etc.  R.  R.,  177 

U.  S.  230,  20  Sup.  Ct.  620,  44  L.  Ed. 

747—2703,  2839,  2840,  3251,  3285. 
Schmidt  v.  Louisville,  etc.  Ry.,  95  Ky. 

289,  25  S.  W.  494;  26  S.  W.  047—2954. 
Schmidt  V.  Louisville,  etc.  Ry.,  99  Ky. 

143,   35   S.   W.  135,  36  S.  W.   168— 

2839,   3285. 


4056 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  paees  of  the  text.] 


Schmidt  r.  Louisville,  etc.  R.  R.,  101 

Ky.  441,  41  S.  W.  1015— 270S,  2840, 

3261. 
Schmidt  v.  Louisville,  etc.  Ry.,  119  Ky. 

287  (1904),  84  S.  W.  314— 2e7»,  2681, 

3252,  3285. 
Schmidt   v.  Market,   etc.   Ry.,   90  Cal. 

37,  27  Pac.  ei— 3460. 
Schmidt  v.  Mitchell,  98  Ky.  218,  32  S. 

W.    599,    33    S.   "W.   408—2499,   2883, 

3053. 
Schmidt  v.  Mitchell,  101  Ky.  570,  41  S. 

W.  929,  72  Am.  St.  427—1652,  1655, 

1656,   1669',   1696,   1752,   1754. 
Schmidt  v.  Perkins,  67  Atl.  77   (N.  J. 

1907)— 2121. 
Schmidt  v.   Pritchand,   135   Iowa,   240, 

112   N.   W.   801—780,   781,   785,    789, 

961,  1632,  1640,  1688. 
Schmidt,  etc.  Co.  v.  Mahoney,  60  Neb. 

20,  82  N.  W.  99—1840,  2537. 
Schneider    v.     Sellers,     98     Tex.     380 

(1906),  84  S.  W.  417—2135,  2375. 
Schneider  v.  Turner,  130  111.  28,  22  N. 

E.  497,  6  L.  R.  A.  164—987. 
Schneitman  v.  Noble,  75  Iowa,  120,  39 

N.  W.  224,  9  Am.  St.  467—2310. 
SChmittger  v.  Old  Home,  etc.  Co.,  144 

Cal.    603    (1904),    78    Pac.    9—2120, 

2929. 
Schoefield,    etc.    Co.    v.    Schoefield,    71 

Oonn.  1,  40  Atl.  1046—1881. 
Schoeneman  v.  Sowle,  113  N.  "W.  1061 

(Minn.  1907)— 2229. 
Schoenfeld   v.   American    Can   Co.,    55 

Atl.  1044    (N.   J.  1903)— 1495. 
Schoening  v.  Scbwenk,  112  Iowa,  733, 

84  N.  "W.  916—1927,  2477. 
Schoepf,  Ex  parte,  74  Ohio  St  1  (1906), 

77  N.  E.  276—1411,  2365,  2522. 
Schofield  V.  Goodrich,  etc.  Co.,  98  Ped. 

271,  39  C.  C.  A.  76—691,  862,  2059. 
Schofield    v.    Twining,    127    Fed.    486 

(1904)— 707. 
Schofield  V.  Union  Bank,  2  Cranch,  C. 

C.  115,  Fed.  Cas.  No.  12,475—1316. 
Schoharie  Valley  R.  R.  Case,  12  Abb. 

Pr.    (N.    S.)    394—1661,    1663,    1669, 

1691,  1693. 
Scholefield  v.  Redfern,  2  Dr.  &  Sm.  173 

(1863)— 1520,  1522,  1526. 
Scholefleld's  Case,  17  W.  N.  22  (1882) 

—2183. 
Scholey  v.  Venezuela  Central  Ry.,  L.  R. 

9  Eq.  266  (1868)— 420,  432. 
Scholfield  V.  Union  Bank,  2  Cranch,  C. 

C.  115,  21  Fed.  Cas.  723—1666,  1668, 

1679. 
SchoUenberger,  Ex  parte,  96  U.  S.  369, 

24  L.  Ed.  853 — 2546. 
Schondelmeyer  v.   Columbia,   etc.    Co., 

219  Pa.  610,  69  Atl.  49—1397. 
School  District  v.  Gibbs,  56  Mass.  39 — 

1694. 


School  Dis.trict  v.  Griner,  8  Kan.  224 — 

88,  89. 
School  District,  etc.  v.  De  Weese,  100 

Ped.  706—93. 
Schorestene  v.  Iselin,  69  Hun,  250,  23 

N.  Y.  Supp.  577—3203,  3206. 
Schout  V.  Oonkey,  etc.  Assioc.,  156  N. 

Y.  66r8,  50  N.  B.  1122—2184. 
Schout  V.  Oonkey,  etc.  Assoc.,  87  Hun, 

568,   32   N.   Y.    Supp.   713,   34  N.  Y. 

Supp.  1147—2184. 
Schrader  v.  Manufacturers'  Nat.  Bank, 

133  U.  S.  67,  10  Sup.  Ct.  238,  33  L. 

Eld.  564— 600. 
Sohraft  v.  Fidelity  T.  Co.,  73  N.  J.  L. 

57   (1906),  62  Atl.  933—942. 
S'chreyer  v.   Turner   Flouring  Co.,   29 

Or.  1,  43  Pac.  719^—2220. 
Schricker  v.  Ridings,  65  Mo.  208 — 543. 
Schrimplin  v.  Farmers',  etc.  Assoc,  123 

Iowa,    102    (1904),   98   N.   W.    613— 

1444,  2054,  3496. 
Schroder's  Case,  L.  R.  11  Eq.  Cas.  131 

—108,  115,  181. 
Schroeder  v.  Young,  161  U.  S.  334,  16 

Sup.  Ot.  512,  40  L.  Ed.  721—2933. 
Schuetz  V.  German,  etc.  Co.,  21  N.  Y. 

App.  Div.  163,  47  N.  Y.  Supp  500— 

394. 
Sohufeldt  V.  Smith,  131  Mo.  280,  31  S. 

"W.  1039,  29  L.  R.  A.  830,  52  Am.  St. 

628—2130. 
Schulenburg,  etc.  Co.  v.  St.  Louis,  etc. 

R.  R.,  129  Mo.  455,  31  S.  W.  796— 

3429. 
Schultz  V.  O'Rourke,  18  Mont.  418,  45 

Pac.  634—979. 
Schultze  V.  Van  Doren,   64  N.   J.  Eq. 

466    (1902),  53  Atl.  815—2260,  2355,. 

2827. 
Schuman  v.  Seymour,  24  N.  J.  Eq.  143 

—2256. 
Schumacher  v.  Schwencke,  25  Ped.  446 

(1885)— 91. 
Schurr  v.  New  York,  etc.  Co.,  18  N.  Y. 

Supp.  454—2051. 
Schuyler  County  v.  People,  25  111.  181 

—329. 
Schuyler  County  v.  Thomas,  98  U.  S. 

169,  25  L.  Ed.  88—336,  354. 
Schuyler,  etc.  Co.,  In  re,  136  N.  Y.  169, 

32  N.  E.  623,  20  L.  R.  A.  391—2859, 

3058,  3069,  3084. 
Schuyler's,  etc.  Co.,  In  re,  154  U.  S. 

256,  14  Sup.  Ct.  1019,  38  L.  Ed.  981— 

3058,  3069,  3084. 
Schuyler's,  etc.  Co.,  In  re,  64  Hun,  384, 

19  N.  Y.  Supp.  565—3059. 
Schuylerville  Nat.  Bank  v.  Van  Der- 

werker,  74  N.  Y.  234—1375. 
Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  & 

R.  (Pa.)  411—3568. 
Schwab  V.  Frisco,  etc.   Co.,  21  Utah, 

258,  60  Pac.  940—386,  2245. 


TABLE  OP   CASES. 


4057 


[The  numbers  after  the  dash  refer  to  the  pages  ot  the  text.] 


Schwabacher,   Re,    98   L.    T.  Rep.    127 

(1907)— 958,  961,  1156. 
Schwarting  v.  "Van  Wie,  etc.  Co.,  69  N. 
Y.  App.  Dlv.  282,  74  N.  Y.  Supp.  747 

—97,  2312. 
Schwartz  v.  Duss,  187  U.  S.  8,  23  Sup. 

Ct.  4-1359,  1384. 
Schwartz  v.  Duss,  93  Fed.  528 — 1359. 
Schwartz  v.  Keystone  Oil  Co.,  153  Pa. 

St.  283,  25  Atl.  1018—3104. 
Schwartz  v.  Rosetta,  etc.  Co.,  110  La. 

619   (1903),  34  So.  709—3106. 
Schwartz  v.  State,  61  Ohio  St.  497,  56 

N.  E.  201—1650,  1651. 
Schwarzwaelder   v.    German,   etc.   Ins. 

Co.,  59  N.  J.  Eq.  589,   44  Atl.  769— 

1994,  3492. 
Schweitzer  v.  Bonn,  55  N.  J.  Eq.  107, 

31  Atl.  24—918. 
Schwenclj;   v.   Naylor,    102   N.    Y.    683, 

7  N.  E.  788—1027. 
Schwind  v.  Boyce,  94  Md.  510   (1902), 

89  Am.  St.  444  n,  51  Atl.  45—1191. 
Scipio  V.  Wright,  101  U.  S.  665,  25  L. 

Bd.  1037—328,  332. 
Soofield  V.  Blackmarr,  4  Atl.  208  (Pa.) 

—992. 
Scofield  V.  Lake  Shore,  etc.  Ry.,  43  Ohio 

St.  571,  3  N.  B.  907,  54  Am.  Rep.  846 

—36,  3320,  3322,  3549. 
Scofield   V.    State   Nat.   Bank,   etc.,   97 

Fed.  282,  38  C.  C.  A.  179—2059. 
Scofield  V.  Town  of  Poughkeepsie,  122 

N.  Y.  App.  Div.  868  (1907)— 3612. 
Scotland  County  v.  Missouri,  etc.  Ry., 

65  Mo.  123—1548. 
Scotland  County  v.  Thomas,  94  U.  S. 

682,  24  L.  Ed.  219—336,  339,  354. 
Scott  V.  Armstrong,  146  U.  S.  499,  13 

Sup.  Ct.  148,  36  L.  Ed.  1059—3075. 
Scott  V.  Baltimore,  etc.  R.  R.,  93  Md. 

475,  49  Atl.  327—739,  740. 
Scott   V.    Bankers',    etc.,    73    Kan.   575 

(1906),  85  Pac.  604—2571. 
Scott  V.  Central  R.  R.  etc.  Co.,  52  Barb. 

45—1451,  1466,  1467. 
Scott  V.  City  of  La  Porte,  162  Ind.  34 

(190S),  68  N.  E.  278,  69  N.  E.  675— 

3523. 
Scott  V.  Clinton,  etc.  R.  R.,  6  Biss.  529, 

21  Fed.  Cas.  820—2818,  2957. 
Scott  V.  Colburn,  26  Beav.  276   (1858) 

—2595,  2725. 
Soott  T.   Depeyster,    1   Edw.   Ch.   513 

(1832)— 2184. 
Scott   V.   Detroit,   etc.    Soc.,    1   Doug. 

(Mich.)  119—644. 
Scott   V.   Deweese,   181   U.    S.    202,    21 

Sup.  Ct.  585,  45  L.  Bd.  822—438,  791, 

1040. 
Scott  V.  Dixon,  29  L.  J.   (Ex.)  62,  note 

(1859)— 410,  1019,  1022. 
Scott  V.  Eagle  Fire  Co.,  7  Paige,  198 — 

1477,  1478,  1492,  1506. 


Scott  V.  Elmore,  10  Hun,  68—3059. 
Scott  V.  Embury,  L.    R.    2    C.    P.  255 

(1867)— 2190. 
Scott  V.  Farmers',  etc.  Bank,   97  Tex. 
31    (1903),   75   S.  W.   7—1870,   2128, 
2141,   3273,   3436. 
Scott  V.  Farmers'  L.  &  T.  Co.,  69  Fed. 

17,  16  C.  C.  A.  358—2966,  3037. 
Scott  V.  Grand  Trunk  Ry.,  51  N.  Y.  655 

—3286. 
Scott  V.  Houpt,  73  Ark.  78   (1904),  83 

S.  "W.  1057—274,  1262,  1268,  1290. 
Scott   V.    Indianapolis   Wagon   Works, 

48  Ind.  75—1260,  1265. 
Scott  V.  Izon,  34  Beav.  434 — 1740. 
Scott  V.  Latimer,  89  Fed.  843,  33  C.  C. 

A.  1—438,  791. 
Scott  V.  Middletown,  etc.  R.  R.,   86  N. 

Y.  200—2269,   2294. 
Soott    V.    Pequonnock    Nat.    Bank,    15 

Fed.  494,  21  Blatcht.  203—60,  1079, 

1280. 
Scott  V.  Rainer,  etc.  Ry.,  13  Wash.  108, 

42  Pac.  531—3116. 
Scott  V.  Rogers,  31  N.  Y.  676—1603. 
Scott  V.  Scott,  68  N.  H.  7,  38  Atl.  567— 

1012,  1707. 
Scott  V.  Snyder,  etc.  Co.,  67  L.  T.  Rep, 

104   (1892)— 409. 
Soott    V.    Stockholders',    etc.    Co.,    129 

Fed.  615,  135  Fed.  892—2.520. 
Scott  V.  Superior,  etc.  Co.,  144  Oal.  140 

(1904),  6'6  L.  R.  A.  242,  103  Am.  St. 

72,  77  Pac.  817—2301. 
Scott  V.  Texas,  etc.  Ry.,  41  Fed.  225 — 

2558. 
Scott  V.  Texas,  etc.  Ry.,  94  Fed.  340, 

36   C.  C.  A.  282—3355. 
Scott    V.    Windham,    73    Miss.    76,    16 

South.  206—507. 
Soott,  etc.  V.  Godfrey   (1901),  2  K.  B. 

726—1162. 
Scottish,  etc.  Co.  v.  Bowland,  196  U.  S. 

611   (1905),  25  S.  Ct.  3i45,  49  L.  Bd. 

619—41. 
Scottish,  etc.  Co.'s  Receiver  v.  Starks, 

117  Ky.  609   (1904),  78  S.  W.  455— 

448.      . 
Scottish  N.  E.  Ry.  v.  Stewart,  3  Macq. 

H.     L.     Cas.     382,     414      (1859)  — 

1796. 
Scottish  Petroleum  Co.,  In  re,  L.  R.  23 

Ch.  D.  413  (1883)— 422. 
Scovel  v.  Roosevelt,  5  Redf.  121 — 1515, 

1626. 
Scovill  V.  Thayer,  105  U.  S.  143,  26  L. 

Ed.  968—120,  129,  136,  149,  159,  166, 

359,  362,  489,  495,  520,  769,  801,  803, 

818. 
Scoville  V.   Canfield,   14   Johns.   338,   7 

Am.  Dec.  467—585. 
Scranton,  etc.  Co.'s  Appeal,  122  Pa.  St. 

154,   15  Atl.   446,   1  L.  R.   A.   285,  9 

Am.  St.  79—3474,  3484. 


4058 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Scranton,  etc.  Oo.  v.  Northern,  etc.  Co., 

192  Pa.  St.  80,  43  Atl.  4T0,  73  Am.  St. 

798—3357. 
Scranton   Traction   Co.   v.   Schlichter, 

202    Pa.    St.    6,   51   Atl.   353—1379, 

3498. 
Screven  v.  Clark,  48  Ga.  41 — 3061. 
Screwmen's   Benev.   Assoc,  v.   Benson, 

76  Tex.  552,  13  S.  W.  379—1360. 
Scribner  v.  Flags,  etc.  Co.,  175  Mass. 

536,  56  N.  B.  603—2292. 
Scrlpps  V.  Crawford,  123  Mich.  173,  81 

N.  W.  10-98—2032. 
Scripture    v.    Francestown    Soapstone 

Co.,  50  N.  H.  571—1056,  1129,  1283, 

1295. 
Scrivner   v.    Woodward,   139    Oal.   314 

(1903),  73  Pac.  863—1236. 
Scruggs  V.  Cotterill,  67  N.  Y.  App.  Div. 

588,   73   N.   Y.   Supp.   882—940,   968, 

1711. 
Scruggs  V.   Scottish  Mjortgage  Co.,   54 

Ark.  566,  16  S.  "W.  563—2166. 
Seaboard,  etc.  Bank  v.  Slater,  105  Fed. 

179—198. 
Seaboard,  etc.  Bank  v.  Slater,  117  Fed. 

1002—157,  167. 
Seaboard,  etc.  Co.,  Matter  of,  68  N.  Y. 

App.  Div.  283,  74  N.  Y.  Supp.  15— 

3697. 
Seaboard,   etc.   Ry.   v.    Knickerbocker 

Trust  Co.,  125  Ga.  463   (1906),  54  S. 

E.  138-2899. 
Seaboard,  etc.  R.  R.  v.  Olive,  142  N.  C. 

257  (1906),  55  S.  E.  263—1823. 
Seaboard,  etc.  Ry.  v.  Railroad  Commis- 
sion, 155  Fed.  792  (1907)— 2150,  2156, 

3328,  3330. 
Seaboard,  etc.  Ry.  v.   Sikes,   60  S.  E. 

868   (Ga.  1908)— 2364. 
Seabury  v.  Am  Ende,  152  U.  S.  561,  14 

Sup.  Ct.  683,  38  L.  Ed.  553—1445. 
Seacoast  R.  R.  v.  Wood,  65  N.  J.  Eq. 

KO,  56  Atl.  337—1947,  3388. 
Seacord  v.  Pendleton,  55  Hun,  579,  9 

N.  Y.  Supp.  46—636,  1377. 
Sea  Ine.  Co.  v.  Stebbins,  8  Paige,  5€5 — 

3067. 
Seal  V.  Puget  Sound,  etc.  Co.,  ,5  Wash. 

St.  422,  32  Pac.  214—2239. 
Seale  v.  Baker,  70  Tex.  283,  7  S.  W. 

742,  8  Am.  St.  592—411. 
Searles  v.  Gebbie,  115  N.  Y.  App.  Div. 

778  (1906),  101  N.  Y.  Supp.  199',  aif'd 

190  N.  Y.  533—1469,  2462. 
Seaman  v.  Enterprise  F.  &  M.  Ins.  Co., 

18  Fed.  250,  5  McCrary,  558—50. 
Seaman  v.  Low,  4  Bosw.  337 — 1002. 
Searightv.  Payne,  6  Lea  (Tenn.),  283 

—105,  664,  2069. 
Searight  v.  Payne,  2  Tenn.  Ch.  175 — 

105,  664,  2069. 
Searing  v.  Searing,  9  Paige,  283—1457. 
Searles  v.  Jacksonville,   etc.  R.  R.,  2 


Woods,  621,  21  Fed.  Cas.  929—2822, 

2875,  3044. 
Sears  v.  King's,  etc.  R.  R.,  152  Mass. 

151,  25  N.  E.  98,  9  L.  R.  A.  117—2269. 
Sears  v.  King's,  etc.  Ry.,  156  Mass.  440, 

31  N.  B.  490—233. 
Searsburgh  Turnp.  Co.  v.  Cutler,  6  Vt. 

315—53. 
Seashore  House,  etc.  v.  City  of  Atlantic 

City,  48  Atl.  242    (N.  J.)— 42,  1573, 

2139. 
Seaton  v.  Grant,  L.  R.  2  Ch.  459  (1867) 

—2440,  2453,  2504. 
Seaton  v.  Grimm,  110  Iowa,  145,  81  N. 

W.  225—631,  638. 
Seattle,   etc.  Bank  v.   Pratt,  111  Fed. 

841,  49  C.  C.  A.  662—615. 
Seattle,  etc.  Co.  v.  Citizens',   etc.  Co., 

123  Fed.  588,  125  Fed.  1001,  60  C.  C. 

A.   686—653,   1820,   3478. 
Seattle,    etc.    Co.    v.    SnoquaJmie,    etc. 

Co.,  40  Wash.  380  (1905),  1  L.  R.  A. 

(N.   S.)    1032  n,  82  Pac.  713—1345, 

3441,  3591. 
Seattle,  etc.  Ry.,  In  re,  61  Fed.  541— 

3116. 
Seattle,  etc.  Ry.  v.  Union  Trust  Co.,  79 

Fed.  179,  24  C.  C.  A.  512—2849,  2923. 
Seattle  T.  Co.  v.  Pitner,  18  Wash.  401, 

51  Pac.  1084—110,  359. 
Seaver  v.  Coburn,  64  Mass.  324 — 2349. 
Seaverns  v.  Presbyterian,  etc.,  173  111. 

414,  50  N.  B.  1079,  64  Am.  St  125— 

2370. 
Sebastian  v.  Booneville,  etc.  Co.,  56  S. 

W.  810   (Ky.)— 1377. 
Secombe  v.  Railroad  Co.,  23  Wall.  108, 

23  L.  Ed.  67—3347. 
Second  Ave.  R.  R.  v.  Mehrback,  46  N. 

Y.  Super.  Ct.  267—2286. 
Second,  etc.  Bank  v.  Midland,  etc.  Ooi, 

15'5  Ind.  581,  58  N.  B.  833—2343. 
Second,  etc.  Ry.  v.  Green,  etc.  Ry.,  3 

Phila.  430—3447. 
Second  Nat.  Bank  v.  Curtiss,  153  N.  Y. 

681,  48  N.  E.  1107—1065,  1077. 
Second  Nat.  Bank  v.  Curtiss,  2  N.  Y. 

App.  Div.  508,  37  N.  Y.  Supp.  1028— 

1065,  1077. 
Second  Nat.  Bank  v.  First  Nat.  Bank, 

8  N.  Dak.  50,  76  N.  W.  504—1281. 
Second   Nat.  Bank   v.  Greenville,  etc. 

Co.,  Ohio  Circuits  (1899)— 274. 
Second  Nat.  Bank  v.  Hall,  35  Ohio  St 

158—584,  647,  662. 
Second  Nat.  Bank  v.  Howe,  40  Minn. 

390,  42  N.  W.  200,  12  Am.  St  744— 

2370. 
Second   Nat   Bank  v.   Liovell,   2   Cln. 

(Ohio)  397—647. 
Second  Nat.  Bank  v.  Martin,  82  Iowa, 

442,  48  N.  W.  735—2342. 
Second   Nat.   Bank   v.   National   State 

Bank,  10  Bush  (Ky.),  367—1442. 


TABLE  OP  CASES. 


4059 


tThe  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Second  Ward  Sav.  Bank  v.  Milwaukee, 

94  Wis.  587,  m  N.  W.  3&9— 1544. 
Secor  V.  Singleton,  35  Fed.  376,  41  Fed. 

725—1532,  2432. 
Seaord  v.  Toledo,  etc.  Ry.,  7  Biss.  513, 

21  Fed.  Cas.  968—3343. 
Securities,  etc.  Corp.  v.  Brighton  Al- 

hambra,  68  L.  T.  Rep.  249   (1893) — 

3132. 
Security  Bank  v.  Kingsland,  5  N.  Dak. 

263,  65  N.  W.  697-2303. 
Security  Co.  v.  Bennington,  etc.  Assoc, 

70  Vt.  201,  40  Atl.  43—2209. 
Security  Co.  v.  Hartford,  61  Conn.  89, 

23  Atl.  699—40. 
Security,  etc.  Bank  v.   St.  Croix,  etc. 

Co.,  117  Wis.  211  (1903),  94  N.  W.  74 

—2070. 
Security,  etc.   Co.  t.  Am.,  etc.  Bank, 

118  N.  Y.  App.  Dlv.  350   (1907),  103 

N.  Y.  Supp.  39fl— 806. 
Security,  etc.  Go.  t.  Goble,  etc.  R.  R., 

44  Oreg.  370  (1904),  74  Pac.  919,  75 

Pac.  697-2988,  3006. 
Security,  etc.  Co.  v.  Prewitt,  202  U.  S. 

246   (1906),  26  S.  Ct.  619,  50  L.  Ed. 

1013—2155,  2548. 
Security,   etc.  Co.  v.  Ress,  106  N.  W. 

1037   (Neb.  1906)— 2519. 
Security  State  Bank  v.  Raine,  31  Neb. 

517,  48  N.  W.  262-319. 
Security  T.  Co.  v,  Dodd,  Mead  &  Co., 

173  U.  S.  624,  19  Sup.  Ct.  545,  43  L. 

Ed.  835—2103,  3098. 
Security  T.  Co.  v.  Ford,  75  Ohio  St.  322 

(1906),   8  L.  R.   A.    (N.   S.)    263   n, 

116  Am.  St.  724,  79  N.  E.  474—152, 

207. 
Sedalia,  etc.  Ry.  v.  Abell,  17  MO.  App. 

645—464. 
Sedalia,  etc.  Ry.  v.  Wilkerson,  83  Mo. 

235 — 448. 
Seddon    v.     North-Eastern,    etc.     Co. 

(1905),  1  Ch.  326—1036. 
Seddon  v.  Rosenbaum,  85  Va.  928,  9  S. 

E.  32«,  3  L.  R.  A.  337—940,  976. 
Seddon  v.  Virginia,  etc.  Co.,  36  Fed.  6, 

1  L.  R.  A.  108—426. 
Sedgwick  V.  Macy,  24  N.  Y.  App.  Div. 

1,  49  N.  Y.  Supp.  154—1210. 
Sedgwick  City  Bank  v.  Sedgwick  Mill- 
ing, etc.  Co.,  59  Kan.  654,  54  Pac.  681 

—607. 
Sedgwick  County  v.  Bailey,  11  Kan.  631 

353 

See  V  Heppenheimer,  55  N.  J.  Eq.  240, 

36  Atl.  966—224,  2628,  2903. 
See  V.  Heppenheimer,  69  N.  J.  Eq.  36 

(1905),   61    Atl.    843—154,   155,    189, 

225    239,  505,  513,  522,  528,  535,  536, 

537,  1876,  1878,  1881,  2466,  2628,  3153, 

3172. 
See  V.  Heppenheimer,  56  N.  J.  Eq.  458 
—224,  2467,  2628,  2903. 


Seeber  v.   Commercial  Nat  Bank,  77 

Fed.  957—2060,  2697. 
Seeber  v,.  People's,  etc.  Assoc.,  36  N.  Y. 

App.  Div.  312,  55  N.  Y.  Supp.  364— 

412,  e54. 
Seeberger  v.  McCormlck,  178  111.  404, 

53  N.  E.  340—661,  2194. 
Seeley   v.    Huntington,   etc.   Ass'n,    27 

Utah,  179   (1904),  75  Pac.  367—367. 

393,   478,   3551. 
Seeley  v.  New  York,  etc.  Bank,  8  Daly, 

400—797,  1493. 
Seeley  v.  New  York,  etc.  Bank,  78  N. 

Y.  608—797,  1493. 
Seeley  v.  New  York,  etc.  Bank,  Thomp- 
son  Nat.   Bank.   Cas.   804 — 1493. 
Seeley  v.  San  Jose,  etc.  Co.,  59  Cal.  22 

—2311,  2321,  2512. 
Seeley  v.  Seeley,  etc.  Co.,  128  Iowa,  294. 

1-03  N.  W.  961   (1905)— 284. 
Seeligson  v.  Brown,  61  Tex.  114 — 1266, 

1280. 
Selberling  v.  Miller,  207  111.  443,  69  N. 

E.  800   (1904)— 85,  2330. 
Seibert    v.    Minneapolis,    etc.    Ry.,    52 

Minn.  148,  246,  53  N.  W.  1134,  20  L. 

R.  A.  535,  38  Am.  St.  530—2755,  2815, 

2829,   2845,   3050. 
Seibert   v.    Minneapolis,    etc.   Ry.,    58 

Minn.  39,  59  N.  W.  822—2679,  2755, 

2815,    2829,    2845,    3116. 
Seibert    v.    Minneapolis,    etc.    Ry.,    58 

Minn.  58,  57  N.  W.  1068—3159. 
Seibert    v.    Minneapolis,    etc.    Ry.,    58 

Minn.  65,  59  N.  W.  826—3156. 
Selghortner  v.  Weissenborn,  20  N.  J. 

Eq.  172—1384,  1749. 
Seignjouret  v.  Home  Ins.  Co.,  24  Fed. 

332—770. 
Seller  v.  Union,  etc.  CO.,  50  W.  Va. 

208,  40  S.  B.  547—3124. 
Seizer  v.  Mali,  32  Barb.  76—814,  815. 
Seizer    v.    Mali,    41    N.   Y.    619—814, 

815. 
Seizer  v.  Mali,  11  Abb.  Pr.  129—814. 
Self-Acting,   et  .    Co.,  In   re,   54  L.  T. 

Rep.  676   (1886)— 254. 
Sellgman  v.  Prinoe  (1895),  2  Ch.  617— 
-  2045 
Sellgman  v.  Rogers,  113  Mo.  642,  21  S. 

W.  94—1151,  1598. 
Sellgman  v.   St.   L/ouis,   etc.  R.  R.,   22 

Fed.    39—1270,    1277,    1294,    1295. 
Sellar    v.    Chas.    Bright    &    Co.,    Ltd. 

(1904),  2  K.  B.  446—1265. 
Sellers  v.  Greer,  172  111.  549,  50  N.  E. 

246,  40  L.  R.  A.  589—2222. 
Sellers   v.   Phoenix   Iron   Co.,   13   Fed. 

20—1936. 
Selley  v.  American,  etc.  Co.,  119  Iowa. 

591  (1903),  93  N.  W.  590—1762,  1939, 

2268. 
Sells  V.  Rosedale,  etc.  Co.,  72  Miss.  590, 

17  South.  236—2108,  2127. 


4060 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  ol  the  text.] 


Selma  Bridge  Co.  v.  Harris,  132  Ala. 

179  (1902),  31  So.  508—1289,  1295. 
Selma,   etc.  R.   R.,   Ex  parte,   45   Ala. 

696,   6   Am.  Rep.   722—328. 
Selma,  etc.  R.  R.  v.  Anderson,  51  Miss. 

829—418,  440,  462. 
Selma,  etc.  R.  R.  v.  Rountree,  7  Ala. 

(N.    S.)    670—457. 
Selma,  etc.  R.  R.  v.  Tipton,  5  Ala.  787, 

39  Am.  Dec.  344—273,  292,  293,  379, 

447,  2244. 
Selover  v.  Isle,  etc.  Co.,  91  Minn.  451 

64  L.  R.  A.  510,  103  Am.  St.  521,  98 

N.    W.    344    (1904)— 271,    962,    1887, 

1917,  2422,  2647. 
Selwyn  v.  Harrison,  2  Johns.  &  H.  334 

—1743. 
Semple  v.  Bank  of  British  Columbia, 

5    Sawyer,   88,   21   Fed.    Oas.   1063— 

2160. 
Semple  v.  Glenn,  91  Ala.  245,  6  South. 

46,  9   south.  265,  24  Am.   St.  894— 
■    263,  493. 
Semple's  Estate,  In  re,  189  Pa.  St.  385, 

42  Atl.  28—931. 
Seneca    County     Bank     v.     Neass,     5 

Denio,  329,  337—2368,  2370. 
Senior  v.  N.  Y.,  etc.  Ry.,  Ill  N.  Y.  App. 

Div.  39   (1906),  97  N.  Y.  Supp.  645, 

aff'd  187  N.  Y.  559-,  80  N.  E.  1120— 

879,  3266. 
Senn  v.  Levy,  63  S.  W.  776  (Ky.)— 7. 
Senn  v.  Levy,  111  Ky.  318   (1901),  63 

S.  W.  776—541,  610. 
Senn  v.  Union,  etc.  Co.,  115  Mo.  App. 

685  (1906),  92  S.  W.  507—1096,  1126, 

1712,  3284. 
Senour,  etc.  Co.  v.  Church,  etc.  Co.,  81 

Minn.  294,  84  N.  W.  109—541,  2080. 
Senour  Mfg.  Co.  v.  Clarke,  96  Wis.  469, 

71  N.  W.  883—1979. 
Sentell  v.  Hewitt,   50   La.  Ann.   3,   22 

South.  970—554,  637. 
Sentell  v.  Southern  Ry.,  67  S.  C.  229 

(1903),   45    S.   E.   155—87. 
Septimus     Parsonage    &    Co.,     In    re 

(1901),  2  Ch.  424—1657. 
Seroomb  v.  Catlin,  128  111.  556,  21  N. 

B.  606,  15  Am.  St.  147—2531,  3098. 
Serrao  v.   Noel,   15   Q.   B.   Div.   549 — 

2800. 
Serrell  v.  Derbyshire,  etc.  Ry.,  9  C.  B. 

811    (1850)— 2344. 
Seton  v.  Slade,  7  Ves.  265,  276   (1802) 

—2326. 
Seven,    etc.   v.   Ferguson,   98    Me.   176 

(1903),  56  Atl.  648—1814. 
Seven  Hickory  v.  Bllery,  103  XJ.  S.  423, 

26  L.  Eld.  435—328. 
Seventeenth,  etc.  Bank  v.  Webster,  67 

N.  Y.  App.  Div.  228,  73  N.  Y.  Supp. 

648—2412. 
Seventh  Nat.  Bank  v.  Shenandoah  Iron 

Co.,  35  Fed.  436—2983,  2989,  3016. 


Severn,  etc.  Ry.,  In  re   (1896),  1  Ch. 

559—1468. 
Severson    v.    Bimetallic,    etc.    Co.,    18 

Mont.  13,  44  Pac.  79—1930. 
Sewall,  Re,  38  Vt.  364  (1865)— 2668. 
Sewall  V.  Drainerd,  38  Vt  364 — 2668 

2677. 
Sewall  V.  Chamberlain,  82  Mass.  581 — 

1839. 
SewaJl  V.  Eastern  R.  R.,  63  Mass.  5— 

775,  786,  789. 
Sewall  V.  Lancaster  Bank,  17  Serg.  & 

R.   (Pa.)  285—1425,  1428,  1429,  1433, 

1585,  1586. 
Seward  v.  Rising  Sun,   79  Ind.  351 — 

56,  1536,  1538. 
Sewall  V.  Boston  Water-power,  etc.  R. 

R.,  86  Mass.  277,  81  Am.  Dec.  701— 

1063,  1066,  1070,  1125. 
Sewell  V.  Cape  May,  etc.  R.  R.,  30  Am. 

&  Eng.  R.  R.  Cas.  155—3040. 
Sewell  V.  East,  etc.  Co.,  50  N.  J.  Bq. 

717,  25  Atl.  929—1999. 
Sewell  V.  Nelson,  67  S.  W.  985  (Ky.)— 

3233. 
Sewell  V.  Nelson,  113  Ky.  171   (1902), 

67   S.   W.   985—1005,   2201. 
Sewell's   Case,   L.   R.   3   Ch.  App.   131 

(1868)— 776,    793,    801,    803. 
Sewickley,  etc.  Co.,  In  re,  47  Atl.  944 

(Pa.)— 3147. 
Seybell  v.  National  Currency  Bank,  54 

N.  Y.  288,  13  Am.  Rep.  583—2657. 
Seybert  v.  Pittsburg,  1  Wall.  272,  17  L. 

Bd.  553—327,  350. 
Seymour,  In  re,  83  Mich.  496,  47  N.  W. 

321—2281. 
Seymour  v.  Bridge,  L.  R,  14  Q.  B.  D. 

460    (1885)- 1157. 
Seymour  v.  Canandaigua,  etc.  R.  R.,  25 

Barb.  284—2968,   2970,  2973,  2977. 
Seymour  v.'  Detroit  Copper,  etc.  MillS; 

56  Mich.  117,  22  N.  W.  317,  23  N.  W. 

186—1701. 
Seymour  v.  Hendee,  54  Fed.  563  (Vt.) 

—1187. 
Seymour  v.  Ives,  46  Conn.  109 — 1595, 

1603,  1604,  1605. 
Seymour   v.    Jefferson,   74   N.  W.   149 

(Minn.)— 114,   322,  487. 
Seymour  v.  Slide,  etc.  Mines,  153  U.  S. 

523,  14  Sup.  Ct.  847,  38  L.  Ed.  807— 

2147. 
Seymour  v.  Spring  Forest  Cem.  Assoc., 

144  N.  Y.  333,  39  N.  B.  365,  26  L.  R. 

A.   859—177,  1950,   1983,   2072,  2213, 

2239,  2613. 
Seymour  v.  Spring  Forest  Cem.  Assoc, 

19   N.  Y.   Supp.   941—2576. 
Seymour  v.  Spring  Forest  Cem.  Assoc, 

157  N.   Y.   697,   51  N.  B.  1094—177, 

1950,  2072,  2213,  2139,  2576,  2613. 
Seymour  v.   Sturgess,   26  N.  Y.  134— 

296,  359.  361,  520,  524,  584. 


TABLE  OF  CASES. 


4061 


[The  numbers  atter  the  dash  refer  tx)  the  pages  ol  the  text.] 


Seymour,  etc.  Co.  v.  City  of  Seymour, 

163  Ind.  120   (1904),  70  N.  E.  514— 

3534. 
Shaaber's  Appeal,  17  Atl.  209   (Pa.) — 

2406. 
Shackamaxon  Bank  v.  Disston,  2  Ry. 

&   Corp.   L.   J.   62    (Pa.)— 49i2. 
Shackamaxon  Bank  v.  Dougherty,   20 

W.  N.  Cas.  297    (1887)— 493. 
Shackelford  v.  New  Orleans,  etc.  R.  R., 

37  Miss.   202—1932. 
Shackell  v.  Chorlton  (IS^gS),  1  Ch.  378 

— 1S44. 
Shackleford  v.  Dangerfleld,  L.  R.  3  Ch. 

P.  407   (1868)— 83,  369,  373,  375. 
Shackleton   v.   Allen,   etc.   Church,   25 

Mont.  421,  65  Pac.  428—2345. 
Shadewald  v.  White,  74  Minn.  208,  77 

N.  W.   42—2931,   3106. 
Shadford  v.  Detroit,  etc.  Ry.,  89  N.  W. 

960    (Mich.)— 3255,  3298,  3438. 
Shadford  v.  Detroit,  etc.  Ry.,  130  Mich. 

300  (1902),  89  N.  W.  960—2037. 
Shafer  Iron  Co.  v.  Iron  County  Circuit 

Judge,  88  Mich.  464,  50  N.  W.  389— 

2543. 
Shaffer  v.  Hahn,  111  N.  C.  1,  15  S.  E. 

1033—2345. 
Stafthauser    v.    Amholt    &    Schaefer, 

etc.  Co.,  218  Pa.  298,   67  Atl.  417— 

1933. 
Shaffner  v.  Jeffries,   18  Mo.   512—312. 
Shales  v.  Seignoret,  1  Ld.  Raym.  440 

(1700)— 984. 
Shamburg  v.  Abbott,  112  Pa.  St.  6,  4 

Atl.   518—1377. 
Shamokin      v.      Shamokln     St.     Ry., 

178   Pa.   St.   128,   35   Atl.   862-3457, 

3460. 
Shamokin  Valley,  etc.  R.  R.  v.  Liver- 
more,   47  Pa.   St   465,   86  Am.  Dec. 

552—2965,  2970,  2976. 
Shanklin  v.  Gray,  111  Cal.  88,  43  Pac. 

Shannon   v.    Mastin,    108    S.   W.    1116 

(Mo.    1908)— 1742,    1835,    2083. 
Shannon  v.  Stevrason,  173  Pa.  St.  419, 

34  Atl.   218—111,  202,   1930. 
Shappard  v.   Cage,   19   Tex.   CSv.  App. 

206,  46  S.  W.  839—1908. 
Sharp  V.  Call,  69  Neb.  72    (1903),  93 

N.    W.    16,    96    N.    W.    1004—1510, 

2509. 
Sharp  V.  Dawes,  2  Q.  B.  D.  26  (1876)  — 

2228 
Sharp   T.    Stalker,    63    N.    J.    Eq.    596 

(1902),   52   Atl.   1120^—991. 
Sharp  V.  Warren,  9  Price  (Bkig.),  131 — 

1382. 
Sharp  &  James's  Case,  1  De  G.,  M.  & 

G.  565  (1852)— 2192. 
Sharpe   v.   Belles,    61   Pa.    St.    69,   100 

Am.  Dec.  618—2348. 
Sharpe  v.  Birmingham.  Nat.  Bank,  87  I 


Ala.   644,   7    South.   106—1230,   1253, 
1256,  1584. 
Sharpe    v.    Dawes,    2    Q.    B.    D.     26 

(1876)— 1644. 
Sharpe  v.  Dawes,  46  Law  J.  Q.  B.  104 

—1644. 
Sharpies  Co.  v.  Harding,  etc.  Co.,  Ill 

N.  W.  783    (Neb.  1907)— 2038. 
Sharpless  v.  Mayor,  21  Pa.  St.  147,  59 

Am.  Dec.  759—278,  333. 
Sharpies    v.    Philadelphia,  21  Pa.    St. 
147   (1853),  59  Am.  Dec.  759  n— 326, 
332. 
Sharpley  v.  Louth,  etc.  Ry.,  L.  R.  2  Ch. 

D.  663  (1876)— 470. 
Shasta  Power  Co.  v.  Walker,  149  Fed. 

5i68,  160  Fed.  856—3348,  3472. 

Shattuck  V.  American  Cement  Co.,  205 

Pa.  St.  197   (1903),  97  Am.  St.  732. 

54  AU.  785—67,  909,  1081,  1168,  1218. 

Shattuck  V.  Robbins,  68  N.  H.  565,  44 

Atl.   694—290,   398,  414. 
Shaughnessy    v.    Chase,    7    N.    Y.    St. 

Rep.    293—1458,    1461,   1585,    1588. 
Shavalier  v.  Grand  Rapids,  128  Mich. 

230   (1901),  87  N.  W.  212—2299. 
Shaver  v.  Bear  River,  etc.  Co.,  10  Cal. 

396—2321,   2328. 
Shaver  v.  Hardin,  82  Iowa,  378,  48  N. 

W.    68—2768. 
Shaw,  Ex  parte,  L.  R.  2  Q.  B.  D.  463 

(1877)— 1016. 
Shaw   V.    Bentley,    etc.   Co.,    68   L.   T. 

Rep.  812   (1893)— 73,  255.     . 
Shaw  V.  Bill,  95  U.  S.  10,  11,  24  L.  Ed. 

333—2664,  2884,  2957,  2973. 
Shaw  V.  Boylan,  16  Ind.  384 — 654. 
Shaw  V.  Campbell,  etc.  Co.,  15   S.  W. 

245  (Ky.)— 1315,  3500. 
Shaw  V.  City  of  Covington,  194  U.  S. 
593,   24   S.   Ct.   754,   48   L.  Ed.   1131 
(1904)— 3292. 
Shaw  V.  Clark,  49  Mich.  384,  13  N.  W. 

786,  43  Am.  Rep.  474—2375. 
Shaw  V.  Davis,  78  Md.  308,  28  Atl.  619, 

23  L.  R.  A.  294—1955,   3253. 
Shaw  V.  Dennis,  10  111.  405—329. 
Shaw  V.   Fisher,    2   De   G.    &   Sm.   11 
(1848),  5  De  G.,  M.  &  G.  596  (1855) 
—722,  723,  965,  1094. 
Shaw  V.  Gilbert,  111  Wis.  165,  86  N. 

W.  188—427,  1453. 
Shaw  V.  Holland   (1900),  2  Ch.  305— 

289,    779,    787,    1601. 
Shaw  V.  Holland,  15  M.  &  W.  136,  145 

—957,  1594,  1600,  1602. 
Shaw  V.  Monson,   etc.  Co.,  99  Me.  41, 

51  Atl.  285—1242,  1260. 
Shaw  V.  National,  etc.  Bank,  132  Fed. 
658,  65  C.  C.  A.  620,  affd  199  U.  S. 
603,  26  S.  Ct.  750—863. 
Shaw  V.  Norfolk  County  R.  R.,  71  Mass. 
162—2327,  2724,  2731,  2807,  2812, 
2813,   2815,   2842. 


4062 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Siuaw   V.    Norfolk   Ckiunty   R.    R.,    82 

Mass.  407— 203». 
Shaw  V.  Picrt  Philip,  etc.  Min.  Co.,  L. 

R.  13  Q.  B.  D.  103   (1884)— 806,  809. 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S.  444, 

12  Sup.  Ct.  935,  3i6  L.  Bd.  768—2556, 

2557. 
Shaw  V.  Railroad  Co.,  100  U.  S.  605, 

25  L.  Ed.  757—2803,  2812,  2898,  3136, 

3190. 
Shaw  V.  Robinson,   etc.   Co.,    50  Neh. 

403,  6&  N.  W.  947—2109. 
Shaw  V.    Rowley,   16    M.    &    W.    810 

(1847)— 723,   953,  1430. 
Shaw  V.   Saranac,   etc.  Co.,  144  N.  Y. 

220,    39    N.   E.   73^568,    1227,    2583, 

2592,  3169. 
Shaw  V.    Saranac   Horse  Nail  Co.,   78 

Hun,    7,    29    N.   Y.    Supp.    254— '563, 

2592,   3169. 
Shaw   V.    Sipencer,    100   Ma^.   382,    97 

Am.  Deo.  107,  1  Am.  Rep.  115—921, 

923,  1125,  1130,  1158,  1216. 
Shawhan   v.   Zinn,   79    Ky.   300—2460, 

2512. 
Shawmut  Bank  v.  Pittsburgh,  etc.  R. 

R.  31  Vt.  491—3370. 
Shawmut  Sugar  Co.  v.  Hampden  Mut. 

Ins.  Co.,  78  Mass.  540—89. 
Shawnee,  etc.  Co.  v.  Anderson,  209  XT. 

S.  423    (1908),  52  K  Ed.  865—1348, 

2053. 
Shawnee,  etc.  Co.  v.  Miller,  Ohio  Cir- 
cuits  (1903)   p.  198—1815,  1897. 
Shay  V.  Tuolumne,  etc.  Co.,  6  Cal.  74 — 

2226. 
Shayne  v.  Evening  Post,  etc.  Co.,  168 

N.  Y.  70,  61  N.  E.  115,  55  L.  R.  A. 

777,  85  Am.   St.  654—1841,  1847. 
Shea  V.  Mabry,  1  Lea   (Tenn.),  319— 

2180    3375 
Sheafe  v.   Larimer,  79  Fed.   921—437, 

559. 
Sheaff's  Appeal,  55  Pa.  St.  403—2951. 
Shearer  v.  Peale,  etc.  Co.,  9  Ind.  App. 

282,'  36  N.  E.  455—2523. 
Shears  v.   Jacobs,   L.   R.   1   C.   P.   513 

(1866)— 2727. 
■Shedd  V.  Seefeld,  230  111.  118,  82  N.  E. 
^    580—3085. 
Sheehan  v.  O'Rourke  Iron  Works,  112 

La.  461  (1904),  36  So.  495—2002. 
Sheets,  In  re,  etc.  Co.,  52  La.  Ann.  1337 

—2931. 
Sheffield  v.  Central  Union  Tel.  Co.,  36 

Fed.  164—3613. 
Sheffield  v.  Mitchell,  31  N.  Y.  App.  Div. 

266,  52  N.  Y.  Supp.  925-2041. 
Sheffield,  etc.  Ry.  v.  Newman,  77  Fed. 

787,  23  C.  C.  A.  459—3139. 
Sheffield,  etc.  Ry.  v.  Woodcock,  7  M.  & 

W.  574   (1841)— 370,  709,  1080. 
Sheffield,  etc.  Soc.  v.  Aizlewood,  L.  R. 

44  Ch.  D.  412  (1889)— 2181. 


Sheffield  Gas,  etc.  Co.  v.  Harrison,  17 

Beav.  294   (1853)— 966,  967. 
Sheffield  Nickel  Co.  v.  Umwin,  L.  R.  2 

Q.   B.    D.   214    (1877)— 2707. 
Shelby  v.  Chicago,  etc.  R.  R.,  143  111. 

385,  32  N.  E.  438—2137. 
Shelby  v.   Hoftoan,   7  Ohio  St.  450— 

2154. 
Shelby  County  v.  Union,  etc.  Bank,  161 

U.  S.  149,  16  Sup.  Ct.  568,  40  L.  Ed. 

650—1549. 
Shelby  County  Court  v.  Cumberland, 

etc.  R.  R.,  8  Bush  (Ky.),  209—330. 
Shelby  County,  etc.  Co.  v.  Shelbyville 

Trustees,  91  Ky.  578,  16  Su  W.  460— 

1564. 
Shelby  R.  R.  v.  Louisville,  etc.  R.  R., 

12     Bush     (Ky.),     62—1619,     1622, 

1625. 
Shelbyville,  eta  Turnp.  Co.  v.  Barnes, 

42  Ind.  498—1314,  3246. 
Shelbyville  Water   Co.  v.   People,  140 

111.  545,  30  N.  E.  678,  16  L.  R.  A.  505 

3475    3537 

Sheldon  v.  Chappell,  47  Hun,  58—2049. 
Sheldon  v.  Western  Union  Tel.  Co.,  51 

Hun,  591,  4  N.  Y.  Supp.  526—3620. 
Sheldon  v.  Western  Union  Tel.  Co.,  121 

N.  Y.  697,  24  N.  E.  1099—3620. 
Sheldon  Canal  Co.  v.  Miller,  90  S.  W. 

206    (Tex.  1905)— 447,  1639. 
Sheldon,   etc.   Co.   v.   Bickemeyer,  etc. 

Co.,  90  N.  Y.  607—1993,  2405,  2411. 
Shellenberger  v.   Altoona,   etc.  R.  R., 

212  Pa.  St.  413   (1905),  108  Am.  St. 

872,  61  Atl.  1000—2568,  2658. 
Shellenberger  v.  Patterson,  168  Pa.  St. 

30—253,  779,  786,  788,  2245. 
Shelley,  In  re,  34  L.  J.   (Bankr.)   6— 

1189. 
Shellington  v.  Howland,  53  N.  Y.  371 

(1873)— 504,  505,  569,  572,  616,  705, 

719. 
Shelmerdine  v.  Welsh,  47  Leg.  Int.  26 

(Phlla.  Com.  PL)— 1679,  1728,  1732. 
Shelton  v.  Healy,  74  Conn.  265  (1901), 

50  Atl.  742—1000. 
Shenandoah  Valley  R.  R.  v.   Griffith, 

76  Va.  913—1273,  1428. 
Shepard   v.   Morgan,   123   N.   Y.   App. 

Div.  128  (1908)— 2078,  2686. 
Shepard  v.  Stockham,  45  Kan.  244,  25 

Pac.    559—966,    1458. 
Shepeard  v.  Bray,    95   L.  T.   Rep.   414 

(1906),    rev'd    97    L.    T.    Rep.    729 

(1907)— 441,  2509. 
Shepheard,  etc.  v.  Broome  (1904),  A. 

C.  342—418. 
Shepherd  v.  Gillespie,  L.  R.  5  Eq.  293 

(1867)— 965,  1160,  1162. 
Shepherd  v.  Harris  (1905),  2  Ch.  310— 

1090. 
Shepherd    v.    Johnsom,    2    East,    211 

(1802)— 1602'. 


TABLE  OF  CASES. 


4063 


[The  mimbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Shepherd's  Case,  L.  R.  2  Ch.  App.  16 

(1866)— 719. 
Shepley  v.  Atlantic,  etc.  R.  R.,  55  Me. 

395,  407—2327,  2730,  2731,  2814,  2815. 
Sheppard   v.   Murphy,   Ir.  Rep.   2   Eq. 

544   (1868)— 1157,  1158,  1162. 
Sheppard    v.    Murphy,    16   W.   R.    948 

(186S)— 1157,    1158,    1162. 
Sheppard  v.  Murphy,  70  L.  T.  Rep.  3 

(1893)— 763,  1838. 
Sheppard  v.   Oxenford,  1  K.  &  J.  491 

(1855)- 1365,  2207. 
Sheppard  v.  Scinde,  etc.  Ry.,  56  L.  T. 

Rep.  180,  57  L.  T.  Rep.  585   (1887), 

60  L.  T.  Rep.  641    (1889)— 1835. 
Sheppand's,   etc.   Co.,   In   re,   70   L.   T. 

Rep.  3   (1893)— 1837. 
Shepperd  v.  Harris  (1905),  2  Ch.  310 

-919. 
Sheridan  v.  Sheridan,  etc.  Co.,  38  Hun, 

39'6 — 1870,   2503. 
Sheridan,    etc.    Co.    v.    Chatham   Nat. 

Bank,   52   Hun,   575,   5   N.   Y.    Supp. 

529— 223'6. 
Sheridan,   etc.   Light  Co.  v.   Chatham 

Nat.  Bank,  127  N.  Y.  517,  28  N.  E. 

467-2236,   2273. 
Sheridan,  etc.  Works  v.  Marion  T.  Co., 

157  Ind.  292,  61  N.  B.  666,  87  Am. 

St.  207 — 2477,  2495. 
Sheriff  v.  Lowndes,  16  Md.  357—1315, 

1635,  3314. 
Sherlock  v.  Kansas  City,  etc.  Ry.,  142 

Mo.  172,  43   S.  W.   629,   64  Am.   St. 

551—3430. 
Sherlock   v.    Winnetka,    68    111.    530 — 

2605. 
Sherman   v.   American    Stove    Co.,    85 

Mich.  169,  48  N.  W.  535—425. 
Sherman  v.  Beacon,  etc.  Co.,  58  Hun, 

143,  11  N.  Y.  Supp.  369—1415,  2517. 
ShermaJi  v.  Clark,  4  Nev.  138,  97  Am. 

Dec.  516—816. 
Sherman  v.  Connecticut  River  Bridge, 

11  Mass.  338—88. 
Sherman  v.  Fitch,  98  Mass.  59—2297, 

2328,  2333,  2344. 
Sherman  v.  Smith,  1  Black.  oSl,  17  L. 

Ed.   163 — 1319. 
Sherman  v.  Wells,  28  Barb.  403—3469. 
Sherman,  etc.  Co.  v.  Aughenbaugh,  93 

Minn.  201   (1904),  100  N.  W.  1101— 

2157. 
Sherman,  etc.  Co.  v.  Drake,  91  N.  W. 

512    (Neb.)— 3552. 
Sherman,  etc.  Co.  v.  Fletcher,  46  Kan. 

524,  26  Pac.  951—2055. 
Sherman,  etc.  Co.  v.  Morris,  43  Kan. 

282,  23  Pac.  569,  19  Am.  St.  134—18, 

25,  2052,  2293,   2335. 
Sherman,  etc.  Co.  v.  Russell,  46  Kan. 

382,  26  Pac.  715—2055. 
Sherrard    v.     Shierrard,     3     Atk.    502 

(1747)— 1322. 


Sherwood   v.   American   Bible   Soc.,    4 

Abb.  App.  Dec.  227,  1  Keyes,  561 — 

1369,  2134,  2145,  2147. 
Sherwood  v.  Atlantic,   etc.  R.  R.,   94 

Vt.  291,  26  S.  E.  943—3003,  3342. 
Sherwood    v.    Buffalo,    etc.    R.    R.,    12 

How.  Pr.  1316—511,  578. 
Sherwood   v.    Illinois,    etc.    Bank,    195 

111.  112,  62  N.  E.  835,  88  Am.  St.  183 

—261,   669,   705. 
Sherwood  v.  Meadow  Valley  Min.  Co., 

50  Cal.   412—1048,   1125. 
Sherwood  v.   Tradesman's  Nat.  Bank, 

16    N.   Y.   W.   Dig.    522—975. 
Sherwood  v.  Wallin,   1   Cal.  App.  532 

(1905),  82  Pac.  566—962. 
Shevlin  v.  Shevlin,  96  Min.  398  (1905), 

105  N.  W.  257—905,  lOCT. 
Shewaiter  v.  Pirner,  55  Mo.  218 — 2138, 

2335. 
Shick   V.   Citizens'   Enterprise   Co.,   15 

Ind.  App.  329,  44  N.  E.  48,  57  Am.  St. 

230—269,  315,  415,  468. 
Shickell  V.  Derryville,  etc.  Co.,  99  Va. 

88,  37  S.  E.  813—510,  1928. 
Shickle  v.   Watts,    94   Mo.   410    S.   W. 

274    (1888)— 212,   252,   488,  506,  571, 

610. 
Shiel  V.  Patrick,  59  Fed.  992,  8  C.  C. 

j^^   440 ,2429 

Shield,  In  re,  53  L.  T.  5-836. 
Shiels,    Ex    parte,    Ir.    R.    7    Eq.    264 

(1873)— i22. 
ShieMs  v.  Casey,  155  Pa.   St.  253,   25 

Atl.  619,  35  Am.  St.  879—686. 
Shields  v.  City  Nat.  Bank,  138  N.  C. 

185   (1905),  50  S.  B.  591—907,  1007, 

1095. 
Shields  v.   Clifton   Hill  Land   Co.,   94 

Tenn.  123,  28  S.  W.  668,  26  L.  R.  A. 

509,  45  Am.  St.  700—223,  633,  2216. 
Shields  v.  Coleman,  157  U.  S.  168,  15 

Sup.  Ct.  570,  39  L.  Bd.  660—2857. 
Shields  v.  Hobart,  72  S.  W.  675   (Mo.) 

—488. 
Shields   v.   Hobart,    172   Mo.    491,    521 

(1903),  95  Am.  St.  529,  72  S.  W.  675 

—210,  1479,  1910,  2120. 
Shields  v.  Ohio.  95  U.  S.  319,  24  L.  Ed. 

357—1318,  1322,  3293,  3324. 
Shields  v.  Union,  etc.  Ins.  Co.,  119  N. 

C.  380,  25  S.  E.  951—2533. 
Shillaber  v.  Robinson,  97  U.  S.  68,  24 

L.  Ed.  967—2821. 
Shinkte  v.  Vickery,  156  Mo.  1,  55  S.  W. 

456—964. 
Shinkle  v.  Vickery,  130  Fed.  424,  64 

C.  C.  A.  626—1221. 
Shinn  v.  Kummerle,  66  Atl.  949  (N.  J. 

1907)— 2125. 
Shinneiy  v.  North  American,  etc.  Co., 

97  Fed.  9—3056,  3086. 
Ship    V.    Crosskill,    L.    R.    10    Eq.    73 

(1870)— 412,  416,  428,  1326. 


4064 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Shipherd  v.  Cohen,  N.  Y.  D.  Reg.,  Jan. 

26,  1888—1417. 
Shipley  V.  Mechanics'  Bank,  10  Johns. 

484—1102. 
Shipley  v.  Terre  Haute,  74  Ind.  287 — 

351. 
Shipman  v.  ^^tna  Ins.  Co.,  29  Conn. 

245—897,  1190. 
Shipman  Co.  v.  Detroit,  etc.  Ry.,  140 

Mich.   589    (l^OS),    104   N.   W.   24— 

2022,  2129. 
Shipman's  Case,  L.  R.  5  Bet.  21©  (1868) 

—709. 
Shipp  V.  Williams,  62  Fed.  4,  10  C.  C. 

A.  247—2833. 
Shipper  v.  Pennsylvania  R.  R.,  47  Pa. 

gi+    gog 3319 

Ship's  Case,  2  De  G.,  J.  &  S.  544  (1865) 

—491. 
Shiras  v.  Ewlng,  48  Kan.  170,  29  Pac. 

320—35". 
Shirk   V.    La   Fayette,    52    Fed.    857 — 

2784. 
Shirk  V.  Sheridan,  10  Kan.  App.  463, 

62  Pac.  436—1210. 
Shirley  v.  Waco  Tap  Ry.,  78  Tex.  131, 

10  S.  W.  543—3387. 
Sbively  v.   Eureka,   etc.   Co.,   129   Cal. 

293,  61  Pac.  939^381,  657,  2515. 
Shively  v.  Eureka,  etc.  Co.,  5  Cal.  App. 

236,  89  Pac.  1073—1929. 
Bhockley  v.   Fisher,   76  Mo.   498—361, 

529,  2108. 
Shoe,  etc.  Co.  v.  Western  Nat.  Bank, 

70   N.    Y.    App.   Div.    588,    75    N.    Y. 

Supp.   627 — 2304. 
Shoemaker     v.     National     Mechanics' 

Bank,  2  Abb.  (U.  S.)  416,  1  Hughes, 

101,  21  Fed.  Gas.  1331—864,  2096. 
Shoemaker  v.  National  Mech.  Bank,  31 

Md.  396,  100  Am.  Dec.  73—853. 
Shoemaker  v.  Washburn,   etc.  Co.,   97 

Wis.    585,    73   N.   W.   333—448,    772, 

846. 
Shoe   &  Leather  Assoc,   v.   Baiiley,   49 

N.  Y.  Super.  Ct.  385—1408. 
Shoe  &  L.  Natl.  Bank.  v.  Dix,  123  Mass. 

148      (1877),     25     Am.     Rep.     49— 

1737. 
ShoU  V.  German  Coal  Co.,  118  111.  427, 

10    N.    B.    199,    59    Am.    Rep.    379 

3349. 

Shorer  v.  Times,  etc.  Co.,  119  N.  Y.  483, 

23  N.  E.  979—2521. 
Short  V.  Medberry,  29  Hun,  39'— 548. 
Short  V.  Post,  58  N.  J.  Eq.  130,  42  Atl. 

569—227,    2629,    2641. 
Short  V.   Stevenson,  63    Pa.    St.    95— 

1883. 
Shorter  v.  Smith,  9  Ga.  517,  529—3358, 

3502. 
Shorter  University  v.  Franklin  Bros., 

75   Ark.   571    (1905),   88   S.  W.   587, 

974—2516. 


Shortridge  v.  Bosanquet,  16  Beav.  84 

(1852),    4    Exch.    699     (1850)— 712, 

1716. 
Short's  Estate,  In  re,  16  Pa.  St.  63— 

1537. 
Shortz  v.  Unangst,  3  Watts  &  S.  (Pa.) 

45—1764. 
Shotwell  V.  McKown,  5  N.  J.  L.  828 — 

2330. 
Shotwell  V.  Mali,  38  Barb.  445,  469— 

814. 
Shoun  V.  Armstrong,    59    S.    W.    790 

(Tenn.)— '644. 
Showalter  v.  Laredo  Imp.  Co.,  S3  Tex. 

162,  18   &  W.  491—509,  526. 
Shrainka  v.   Allen,   7    Mo.    App.    434 

(1879),  aff'd  76  Mo.  384  (1882)— 151, 

156. 
Shreveport  Nat.   Bank  v.  Maples,  119 

La.  41,  43  So.  905—2209. 
Shrewsbury  v.  North,  etc.  Ry.,  L.  R.  1 

Eq.  593   (1865)— 1990. 
Shrewsbury,   etc.   Ry.   v.   London,  etc. 

Ry.,   14   Jur.   921,    2  M.    &    G.    324 

(1850),  17  Q.  B.  D.  652  (1851),  3  M. 

&  G.  70  (1850),  16  Beav.  441  (1852), 

4  De  G.,  M.  &  G.  115  (1853),  6  H.  L. 

Cas.  113  (1857)— 2306. 
Shriver  v.   Stevens,   12   Pa.   St.   258— 

2321. 
Shropshire  v.  Behrens,  77  Tex.  275,  13 

S.  W.   1043—2330. 
Shropshire  Union,  etc.  Co.  v.  Reg.,  L. 

R.    7    H.    L.    496,    509    (1875)— 922, 

1055,  1127. 
Shuey  v.  Adair,  24  Wash.  378,  64  Pac. 

536—559. 
Shuey  v.  Holmes,  20  Wash.  13,  54  Pac. 

540—688,  851,  3075. 
Shuey   v.    Holmes,    22   Wash.   193,   60 

Pac.  402—484,  688,  851. 
Shufeldt  v.  Carver,   8  lU.  App.  545— 

1307. 
Shufeldt  V.  Smith,  139  Mo.  367,  40  S. 

W.   887—2042. 
Shulman  v.   Star,   etc.   Co.,  113  N.  Y. 

App.  Div.  759  (1906),  99  N.  Y.  Supp. 

419—1682,   2233. 
Shumaker  v.  Davidson,  116  Iowa,  569 

(1901),  87  N.  W.  441—2030. 
Shumaker  v.  Doubleday,  etc.  Co.,  116 

N.  Y.  App.  Div.  302    (1906),  101  N. 

Y.   Supp.   587—1414, 
Shurtleff  v.   Wiscasset,   74   Me.   130— 

349. 
Shurtz  V.  Schoolcraft,    etc.    R.    R.,  9 

Mich.    269-266,    288,    462. 
Shuster  v.  Jones,  58  S.  W.  596  (Ky.)— 

887,  1183,  1221. 
Shuts  V.  Keyser,  29  Pac.  386  (Ariz.)— 

2529. 
Shutts"  v.  United,  etc.  Co.,  67  N.  J.  Bq. 

225   (1904),  58  AU.  1075—900,  1894, 

2205. 


TABLE  OF  CASES. 


4065 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Shuttlewortli  v.  Greaves,  4  Myl.  &  Cr. 

35    (1838)^-822,  828. 
Sias  V.  Consolida,ted,   etc.   Co.,   73   Vt. 

35,   50  Atl.  554—2236,  3634. 
Sias  V.  Lowell,  etc.  Ry.,  179  Mass.  343, 

60  N.  E.  974—3627. 
Sibbald  v.  Bethlehem  Iron  Co.,  83  N. 

Y.  378,  384,  38  Am.  Rep.  441—1145, 

1151,  1153. 
Sibell  V.  Remsen,  33  N.  Y.  95—2110. 
Sihley  v.   Mlnton,   27   L,.   J.    (Ch.)    53 

(1858)— 1748. 
Sihley  v.  Mobile,  3  Woods,  535,  22  Fed. 

Cas.  57 — 328,  340. 
Sibley  v.  Penobscot,  etc.  Assoc.,  93  Me. 

399,  45  Atl.  293—3. 
Sibley  v.  Perry,  7  Ves.  Jr.  522  (1802)  — 

824. 
Sibley   t.    Quinislgamond    Nat.   Bank, 

133  Mass.  515—60,   1080,  1130,  1281. 
Sibson  V.  Hamilton  &  Rourke  Co.,  21 

Wash.  362,  58  Pac.  219—3128. 
Sicardi  v.  Keystone  Oil  Co.,  149  Pa.  St. 

148,  24  Atl.  163—2127. 
Slchell,  Ex  parte,  1  Sim.   (N.  S.)   187 

(1851)— 2192. 
Sichell's  Case,  L.  R.  3  Ch.  119   (1867) 

710. 
Sickels  V.  Anderson,  63  Mich.  421,  30 

N.  W.  78—365. 
Sickles  V.  Richardson,  23  Hun,  559 — 

1242,  1252,  2596,  2892. 
Siddall,  In  re,  L.  R.  29  Ch.  D.  1  (1885) 

—1744,    1745. 
Sidell  V.  Missouri  Pac.  Ry.,  78  Fed.  724 

—1920,    2024,   2447. 
Sidney's  Case,  L.  R.  13  Bq.  228  (1871) 

—266. 
Sidway  v.  Missouri,  etc.  Co.,  101  Fed. 

481—1768,   2418,   2493. 
Sidway  v.  Missouri,  etc.  Co.,  116  Fed. 

381 — 2420,  2530. 
Sidway  v.  Missouri,  etc.  Co.,  187  Mo. 

649  (1905),  86  S.  W.  150—1939,  2535. 
Siebe  v.  Joshua,   etc.  Works,   86  Oal. 

390,  25  Pac.  14—2290. 
Siegel  V.  Andrews  &  Co.,  181  111.  350, 

54  N.  B.  1008 — 152,  200,  455. 
Siegman  v.  Electric,  etc.  Co.,  140  Fed. 

117    (1905)— 1509. 
Siegman  v.   Electric,  etc.   Co.,  65   Atl. 

510   (N.  J.  1907)— 1507. 
Siegman  v.  Kissel,  62  Atl.  941   (N.  J. 

1906)— 1508,  2889. 
Siegman  v.  Maloney,  54  Atl.  405   (N. 

J.)— 1035,  1507. 
Siegman  v.  Maloney,  63  N.  J.  Eq.  422 

(1902),  51  Atl.  1003—1035,  1507. 
Siegman  v.  Maloney,  65  N.  J.  Eq.  372 

(1903),  04  Atl.  405—1507,  2480. 
Sierra  Nevada,  etc.   Co.  v.   Sears,   10 

Nev.  346—1051,  1059. 
Sisel-Camplon,  etc.  v.  Haston,  68  Kan. 

749  (19(W),  75  Pac.  1028—2167. 

255 


Sigua,  etc.  Co.  v.  Brown,  171  N.  Y.  488, 

64    N.   E.    194—264,   526,    701,   1417, 

2381,  3080,  3102. 
Sigua,  etc.  Co.  v.  Greene,  88  Fed.  207 

—730. 
Sigua,  etc.  Co.  v.  Greene,  104  Fed.  854, 

44  C.  C.  A.  221—263. 
Sigua  Iron  Co.  v.  Brown,  19  N.  Y.  App. 

Div.  143,  45  N.  Y.  Supp.  989—502. 
Sigua  Iron  Co.  v.  Clark,  77  Fed.  496' — 

293. 
Sigua  Iron  Co.  v.  Greene,  88  Fed.  207, 

31  C.  C.  A.  477—702. 
Sigwald   V.   City   Bank,   74    S.   C.   473 

(1906),  114  Am.  St.  1011,  55  S.  E.  109 

—2482. 
Silk  Mfg.  Co.  V.  Campbell,  27  N.  J.  L. 

539—2511. 
Silkstone  Fall  Colliery  Co.,  In  re,  L. 

R.  1  Oh.  D.  38  (1875)— 1619. 
Sillcocks  V.  Gallaudet,  66  Hun,  522,  21 

N.  Y.  Supp.  552—1169. 
Silliman  v.  Fredericksburg,  etc.  R.  R., 

27     Gratt.     (Va.)     119—1796,     1823, 

2642,   2661,   2739. 
Silloway  v.  Columbia  Ins.  Co.,  74  Mass. 

199—2538. 
Silstoy  V.    Strong,   38   Or.   36,   62   Pac. 

633— 2i245,  2766. 
Silva  V.  Metropolitan,  etc.  Co.,  42  N.  Y. 

Super.  Ct.  307— 228«. 
Silver  Bow  County  v.  Davis,  6  Mont. 

306,  12  Pac.  688—1557. 
Silver,  etc.  Co.  v.  North,  etc.  Co.,  119 

N.   C.   417,   25   S.   B.   954,   122   N.   0. 

542,  29   S.  E.   940—2113. 
Silver  Hook  Road  v.  Greene,  12  R.  I. 

164—363,  2273. 
Silver  Lake  Bank  v.  North,  4  Johns. 

Ch.     370—649,     2096,     2138.     2145, 

2536. 
Silvers  v.  Merchants,  etc.  Ass'n,  56  Atl. 

294   (N.  J.  1903)— 3150. 
Silversmiths    Co.    v.    Reed    &    Barton 

Corp.,  85  N.  E.  433   (Mass.  1908)— 

3297. 
Silverthom  v.  Warren  R.  R.,  33  N.  J. 

L.  173—1575. 
Silvis  V.  Ely,  3  Watts  &  S.   (Pa.)   420 

—53. 
Simm  V.  Anglo-Amer.  Tel.  Co.,  L.  R.  5 

Q.  B.  D.  188   (1879)— 804,  1065. 
Simtnons  v.  Brooks,  159  Mass.  219,  34 

N.  E.  175—17213. 
Simittons  v.   Burlington,  etc.  Ry.,   159 

U.  S.  278,  16  Sup.  Ct.  1,  40  L.  Ed. 

150—2632,    2678,    2871,    2875,    2924, 

2938,  2939. 
Simmons  v.  Dent,   16  Mo.  App.   288 — 

686. 
Simmons  V.  Hill,  96  Mo.  679,  10  S.  W. 

61,  2  L.  R.  A.  476—703. 
Simmons  v.  Lima  Oil  Co.,  65  Atl.  258 

(N.  J.  1906)— 2202. 


4066 


TABLE  OP  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Simmons  v.  London  Joint  Stock  Bank 

(1891),  1  Ch.  270—1128,  1182,  1602. 

Simmons   v.    Norfolk,   etc.    Steamboat 

Co.,  113  N.  C.  147,  18  S.  B.  117,  22  L. 

R.  A.  S77,  37  Am.  St.  614—654,  1787. 
Simmons  v.   Sbreveport,   etc.   Co.,   116 

La.  1033  (190«),  41  So.  248—3623. 
Simmons  v.  Sisaon,  26  N.  Y.  264 — 48, 

620. 
Simmicms  v.  Taylor,  38  Fed.  682 — 2601, 

2632,  2678,  2871,  2875,  2938,  2939. 
Simmons  v.  Taylor,  106  Tenn.  729,  63 

S.  W.  1123—223,  2451,  3061. 
Simmons  v.   Toledo,   8   Ohio  Cir.   Ct. 

539—3427,  3434. 
Simmons  v.  Troy  Ironworks,   92  Ala. 

427,  9  South.  160—2051. 
Simmons  v.  Vallance,  4  Bro.  Ch.   346 

(1798)— 823. 
Simmons   v.    W.ortbington,    170    Mass. 

203,  49  N.  B.  114—3254. 
Simmons,  etc.  Co.  v.  Doran,  142  IT.  S. 

417,  12  Sup.  Ct.  239,  35  L.  Bd.  1063 

2373. 

Simon  v.  Calfee,  80  Ark.  65  (1906),  95 

S.  W.  1011—2060,  2279,  2526. 
Simon  v.  Sevier  Assoc,  54  Ark.  58,  14 

S.  W.  1101—2248. 
Simonds  v.  Bast  "Windsor,  etc.  Ry.,  73 

Conn.    513,    48   Atl.    210—944,    1613, 

3240,    3438. 
Simons  v.  First  Nat.  Bank,  93  N.  Y. 

269—2100. 
Simons  v.  Southwestern  R.  R.  Bank,  5 

Rich.  Bq.   (S.  C.)   270—921,  923. 
Simons  v.  Vulcan,  etc.  Co.,  61  Pa.  St. 

202,  100  Am.  Dec.  628—51,  1874. 
Simonson  v.  New  York  City  Ins.  Co., 

141  N.  Y.  12,  35  N.  E.  969,  25  N.  Y. 

"Wkly.  Dig.  90—1922,   1939,  3496. 
Simonson  v.  Spencer,  15  Wend.  548 — 

545,  562,  573. 
Simonton  v.  Citizensi',  etc.  Co.,  28  Tex. 

Civ.  App.  374  (1902),  19  Am.  St.  839, 

67  S.  W.  530—3613. 
Simonton  v.   Sibley,   122  U.   S.   220,  .7 

Sup.  Ct.  1351,  30  L.  Ed.  1225—1240, 

1746. 
Simpkins  v.  Low,  54  N.  Y.  179—1597. 
Simpson,  Matter  of,  36  N.  Y.  App.  Div. 

562,   55   N.   Y.   Supp.    697,   aff'd   158 

N.    Y.    720,     53    N.    B.    1132—1225, 

2586. 
Slmi)son  V.  Denison,   10  Hare,   51,  '54 

(1852)— 1314,  268'8,  3276,  3291. 
Simpson  v.   Jersey  City,   etc.  Co.,  165 

N.  Y.  1-93,  58  N.  B'.  S96,  55  L.  R.  A. 

796—64,  1126,  1132,  1264,  1272. 
Simpson  v.  Jersey  City,  etc.  Co.,  47  N. 

Y.  App.  Div.  17,  61  N.  Y.  Supp.  1033 

—1264. 
Simpson   v.    Millsaps,    80    Miss.    239 

(1092),  92  Am.  St.  601,  31  So.  912— 

1526. 


Simpson  v.  Moore,  30  Barb.  637 — 1451 

1515. 
Simpson  v.  Palaca  Theatre,  69  L.  T. 

Rep.  70  (1893)— 764,  3219. 
Simpson    v.    Reynolds,     71     Mo.     594 

—507. 
Simpson  v.  South  Oarolinia,  etc.  Co.,  59 

S.  C.  19i5,  37  S.  B.  18,  225—27. 
Simpson  v.  Union  Stock,  etc.  Co.,  110 

Fed.  79'9— 2421. 
Simpson  v.  Westminster,  etc.  Co.,  8  H. 

L.  Cas.  712  (I860)— 1992,  2054,  2071. 
Simpson's  Case,  L.  R.  4  Ch.  App.  184 

(1869)— 115. 
Simrall  v.  Williamson,   33   S.  W.   632 

(Ky.)— 1003. 
Sims  V.  Bonner,  16  N.  Y.  Supp.  801 — 

1278. 
Sims  V.  New  York  College  of  Dentis- 
try,  108   N.  Y.   661,   15   N.  B.   445— 

1254. 
Sims   V.   Petaluma,   etc.   Co.,   131   Oal. 

656,  63  Pac.  1011— 1»5S. 
Sims  V.  Street  R.  R.,  37  Ohio  St.  556— 

280,  779,  1912. 
Sims  V.  Tyrer,  26  S.  E.   508    (Va.)— 

2201. 
Sincer  v.   Alverson,   51  La.  Ann.   955, 

25  South.  650—2496. 
Sinclair  v.  Dwight,  9  N.  Y.  App.  Div. 

297,  41  N.  Y.  Supp.  193,  aff'd  158  N. 

Y.  607,  53  N.  E.  510—725,  727. 
Sinclair  v.   Fuller,   158  N.  Y.   607,  53 

N.  B.  510—623,  727,  1755,  1756. 
Sinclair  v.  Gray,  9  Fla.  71 — 1411. 
Sinclair    v.    Weekes,    41     S.     W.     107 

(Tex.)— 1241. 
Singer  v.  Given,  61  Iowa,  93,  15  N.  W. 

858—501. 
Singer  v.  Hutchinson,  183  111.  606,  56 

N.    E.    388,    75    Am.    St.    133—1500, 

2023. 
Singer  v.  St.  Louis,  etc.  R.  R.,  6  Mo. 

App.  427—2689,  2770. 
Singer  v.  Salt  Lake  City,  etc.  Co.,  17 

Utah,  143,  53  Pac.  1024,  70  Am.  St. 

773—2115,  2246,  2249,  2251,  2254. 
Singer,  etc.   Co.   v.   Barnard,   etc.  Co., 

113  Iowa,  664,  83  N.  W.  725—2613, 

2894,    2895. 
Singer,  etc.  Co.  v.  Carpenter,  125  111. 

117,  17  N.  E.  761—2028. 
Singer,  etc.  Co.  v.  Hutchinson,  176  111. 

48,  51  N.  E.  622—1840. 
Singer,  etc.  Co.  v.  Peck,  9  S.  D.  29,  67 

N.  W.  947—669. 
Singer  Mfg.  Co.  v.  Belgart,  84  Ala.  519, 

4  South.  400—2326. 
Singer  Mfg.  Co.  v.  Brown,  64  Ind.  548 

—2161. 
Singer  Mfg.  Co.  v.  County  Com'rs,  139 

Mass.  266,  1  N.  E.  419-1574. 
Singer  Mfg.  Co.  v.  Elizabeth,  42  N.  J. 

L.  249—342. 


TABLE  OF  CASES. 


4067 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Singer  Mfg.  Co.  v.  Hardee,  4  N.  M.  175, 

16  Pac.  605—2165. 
Singer  Mfg.  Co.  v.  McCollock,  24  Fed. 

667—2871. 
Singer  Mfg.  Co.  v.  Wright,  33  Fed.  121 

—1560. 
Singer's   Case,   4  W.  N.   206    (1869)— 

840. 
Singleton   v.    Southwestern   R.   R.,   70 

Ga.  464,  48  Am.  Rep.  574—3286. 
Sinking  Fund  Cases,  99  U.  S.  700,  719, 

720,  25  L.  Ed.  496^1305,  1308,  1316, 

1319,  1322,  1826,  3322. 
Sinking-Fund  Com'rs  v.  Green,  etc.  Co., 

79  Ky.  73—1320. 
Binnott  v.  Chicago,  etc.  Ry..  81  Wis. 

95,   50  N.  W.   1097—3426. 
Sinnott   v.    Hibernia    Nat.    Bonk,    105 

La.  705,  30  South.  233—835. 
Sioux  City,   etc.   Co.   v.   Fribourg,   121 

Iowa,  230  (1904),  96  N.  W.  747—624. 
Sioux  City,  etc.  Co.  v.  Trust  Co.,  173 

U.  S.  99,  19  Sup.  Ct.  341,  43  L.  Ed. 

628—1830,  2241,  2566,  2766,  2768,  2771, 

2783,  2871,  28'77,  2993,  3250. 
Sioux  City,  etc.  Co.  v.  Trust  Co.,  82 

Fed.  124—1830,  2240,  2566,  2766, 

2768,  2771,  2782,  2871,  2877,  2993. 
Sioux  City,  etc.  Ry.  v.  Manhattan  T. 

Co.,  92  Fed.  428,  34  C.  C.  A.  431— 

199,   1233,  2588,  2622,  2885,  3166. 
Sioux  City  St.  Ry.  v.  Sioux  City,  138 

U.  S.  98,  11  Sup.  Ct.  226,  34  L.  Ed. 

898,  78  Iowa,  367,  43  N.  W.  224— 

3456,  3*57. 
Sioux  City  St.  Ry.  v.   Sioux  City,   78 

Iowa,  742,  39  N.  W.  498—3312,  3456. 
Sioux  City  Term.  R.  R.  v.  Trust  Co., 

82  Fed.  124,  27  C.  C.  A.  73—3250. 
Sioux  Falls,  etc.  Bank  v.  Lien,  14  So. 

Dak.  410  (1901),  85  N.  W.  924—1201. 
Sioux  Palls  Nat.  Bank.  v.  Swenson,  48 

Fed.  621—1559. 
Sipes  V.  Seymour,  44  Fed.  326—2201. 
Sdpperly  v.  Stewart,  50  Baa'b.  62,  68— 

1158. 
Sistare   v.   Best,   88   N.   Y.    527,   533— 

864,  874,  1146. 
Sitgraves   v.   Farmers',   etc.   Bank,   49 

Pa.  St.  359—1076,  1239. 
Sivier  v.  Guarantee  Inv.  Co.,  183  Mo.  41 

(1904),  81  S.  W.  1098—2576. 
Sivin    V.    Mutual   Match    Co.,    68    Atl. 

921   (N.  J.  1907)— 139. 
Sixth  Avenue  R.  R.  t.  Kerr,  72  N.  Y. 

330—3447. 
Skaneateles,    etc.    Co.   v.    Skaneateles, 

184  II.  S.  354,  22  Sup.  Ct.  400,  46  L. 
Ed.  585—3518. 
Skaneateles,    etc.    Co.    v.    Village    of 

Skaneateles,  161  N.  Y.  154,  55  N.  B. 
562,  46  L.  R.  A.  687—3517. 
Skegness,  etc.  Co.,  In  re,  L.  R.  41  Ch, 
D.    215    (1888)— 2209,   22U, 


Skelly,  Matter  of,  109  N.  Y.  App.  Div. 

58     (1905),    95    N.    Y.    Supp.    1076 

—1841. 
Skelton  v.   Wood,   71  L.  T.  Rep.    616 

(1894)— 1152. 
Skiddy    v.     Atlantic,     etc.    R.     R.,     3 

Hughes,  320,  334,  337,  341,  350,  355, 

356,  357,  360,  365,  381,  22  Fed.  Cas. 

274,  288—750,  2593,  2601,  2668,  2743, 

2812,  2844,  2874,  2876,  2891,  2921, 

3008,  3021,  3144,  3201. 
Skiff  V.  Stoddard,  63  Conn.  198,  26  Atl. 

874,  28  Atl.  104,  21  L.  R.  A.  102— 

1165,  1168,  1170,  1194,  1196,  1211, 

1223. 
Skillman's  Estate,  In  re,  9  N.  Y.  Snpp. 

469—1516. 
Skinner  v.    City   of   London,   M.    Ins. 

Corp.,  L.  R.  14  Q.  B.  D.  882   (1885) 

1111,  1427,  1606. 
Skinner  v.  Dayton,  19  Johns.  513,  537, 

10  Am.  Dec.  286—556,  1358,  1376, 

1378,  1382,  1733. 
Skinner  v.  Port  Wayne,  etc.  R.  R.,  58 

Fed.   55—1094,  1194. 
Skinner   v.    Fort   Wayne,    etc.   R.   R., 

99  Fed.  465—2971,  2995,  3355,  3421, 

3588. 
Skinner  v.   Garnett,  etc.   Co.,  96   Fed. 

.735—3313. 
Skinner   v.   Maxwell,   68    N.   C.    400 — 

3093. 
Skinner  v.  Smith,  134  N.  Y.  240,  31  N. 

E.  911—136,  448,  1480,  1999,  2129. 
Skinner  v.  Smith,  56  Hun,  437,  10  N. 

Y.  Supp.  81—1480. 
Skinner   v.    Southern,    etc.    Assoc,    46 

Pla.  547  (1903),  35  So.  67—2152. 
Skinner  v.  Taft,  140  Mich.  282  (1905), 

103  N.  W.  702—1199,  1526. 
Skinner  v.  Walter,  etc.  Co.,  140  N.  Y. 

217,  35  N.  E.  491,  37  Am.  St.  540— 

2277. 
Skinner  Mfg.   Co.  v.   Douville,   44   So. 

1014   (Fla.  1907)— 2279. 
Skirm  v.  Eastern,  etc.  Co.,  57  N.  J.  Eq. 

179,  40  Atl.  769—2044,  2110. 
Skordal    v.     Stanton,     89     Minn.     511 

(1903),  95  N.  W.  449—307,  2120. 
Skowhegan  Bank  v.  Cutler,  49  Me.  315 

—712,  719,  1260,  1281. 
Skowhegan,  etc.  R.  R.  v.  Kinsman,  77 

Me.   370—463. 
Skrainka  v.  Allen,  7  Mo.  App.  434,  76 

Mo.  384—1496,  2607. 
Skrainka    v.    Sharringhausen,    8    Mo. 

App.  522—1336. 
Slack  V.  Maysville,  etc.  R.  R.,  13  B. 

Mon.  1—330,  333,  338,  344. 
Slack  V.  Northwestern,  etc.  Bank,  103 

Wis.  57,  79  N.  W.  51,  74  Am.  St.  841 

—1960,  2127. 
Slack  V.  Stephens,  19  Colo.  App.  538 

(1904),  76  Pac.  741—1062,  1591, 


4068 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Slade   V.    Chaine,    97    L.    T.   Rep.    192 

(1907)— 1528. 
Slade  V.  Talbot,  182  Mass.  256  (1902), 

94  Am.  St.  653,  65  N.  K  374—830. 
Slark    V.    Highgate    Archway    Co.,    5 

Taunt.  792   (1814)— 2097. 
Slater,  Re,  97  L.  T.  Rep.  74   (1907)  — 

830. 
Slater's  Case,   35  Beav.  391    (I8166)— 

721,  729. 
Slater  Trust  Co.  v.  Randolph,  etc.  Co., 

(U.  S.  C.  C.  1908),  N.  Y.  L.  J.  June 

27    (1908)— 1042,    2418,    2612,    2758, 

2840. 
Slater  Woolen  Co.  v.  Lamb,  143  Mass. 

420,  9  N.  B.  823—2064. 
Slattery  v.  St.  Louis,  etc.  Co.,  91  Mo. 

217,  4  S.  W.  79,  eo  Am.  Rep.  245— 

2002,  2458,  2511,  3231. 
Slattery   v.    Schwannecke,    118    N.    Y. 

543,  23  N.  E.  922—2367. 
Slattery  v.  Schwannecke,  44  Hun,  75 — 

2367. 
Slaughter  v.  Commonwealth,  13  Gratt. 

(Va.)   767—2149,  2153. 
Slaughter  v.  La  Compagnie,   etc.,  113 
■  Fed.  21,  aff'd  119  Fed.  588—3658. 
Slavens  v.  Cook  Drug  Co.,  128  Mo.  341, 
^  ■    30   S.  W.  1025—2108. 
Slayback  v.  Raymond,   93   N.  Y.  App. 

Div.  326   (1904),  87  N.  Y.  Supp.  931 

—963,  973,  1016. 
Slaymaker  v.  Bank  of  Gettysburg,  10 

Pa.   St.  373—58,  895,  901,  1259. 
Slaytor-Jennings  Co.  v.  Specialty,  etc. 

Co.,  69  N.  J.  L.  214   (1903),  54  Atl. 

247—2171,  2537. 
Slee  V.  Bloom,  19  Johns.  456,  10  Am. 

Dec.  273—151,  383,  485,  506,  530,  570, 

654,  1766,  1777,  1779. 
Slee  V.  Bloom,  20  Johns.  669—531,  533, 

601. 
Slee  V.  Bloom,  5  Johns.  Ch.  366,  382— 

530,  533,  562,  1777. 
Slee  V.  International  Bank,   17  L.   T. 

Rep.  425   (1867)— 1717. 
Sleech  v.   Thorington,   2  Ves.   Sr.   560 

(1754)— 823. 
Sleeper  v.    Goodwin,   67  "Wis.   577,    31 

N.   W.  335—546,   569,   577,   613,   671, 

1319. 
Sleeper  v.  Norris,  59  Kan.  555,  53  Pac. 

757—570. 
Slemmona  v.  Thompson,  23  Greg.  215, 

31  Pac.  514—1104. 
Slide,  etc.  Mines  v.  Seymour,  153  U.  S. 

509,  520,  14  Sup.  Ct.  842,  38  L.  Ed. 

802—116,  2141,  2216,  2647. 
Slingsby  v.  Granger,  7  H.  L.  Cas.  273 

(1859)— 828. 
Slipher  v.  Earhart,   83   Ind.   173—320, 

322,  485. 
Sloan  V.  Central  Iowa  Ry.,   62   Iowa, 

728,  16  N.  W.  331—3229. 


Sloan  V.  Clarkson,  105  Md.  171,  66  Atl. 

18—2422. 
Sloan  V.   Kansas  City,  etc.  Bank,  158 

Mo.  431,  57  S.  W.  1056—2309. 
Sloan  V.   Pacific  R.  R.,   61  Mo.  24,  21 

Am.  Rep.  397—3325. 
Sloane  v.  People's  El.  Ry.,  7  Ohio  Cir. 

Ct.  R.   84—3393. 
Slooum  V.  Head,  105  Wis.  431,  81  N.  W. 

673,  50  L.  R.  A.  324—662. 
Slocum  V.  Providence  Steam,  etc.  Co., 

10  R.  I.  112—474. 
Sloman  v.  Bank  of  England,  14  Sim. 

475    (1845)— 392,  1063,   1066,  1067. 
Slover    V.    Coal    Creek,    etc.    Co.,    113 

Tenn.  421,  82  S.  W.  1131—3032. 
Sly   V.    Palo,    etc.    Co.,    28   Wash.   485 

(1902),  68  Pac.  871—2525. 
Small  V.  Elliott,  12   S.  D.  570,  82  N. 

W.  92,  76  Am.  St.  630—2347,  2705. 
Small  V.  Herkimer  Mfg.  Co.,  2  N.  Y. 

330—380,  391,  395. 
Small    V.    Minneapolis,     etc.    Co.,    45 

Minn.  264,  47  N.  W.  797—1993. 
Small  V.  Minneapolis,  etc.  Co.,  10  N.  Y. 

Supp.  456-1994,  2427,  2458. 
Small  V.  Saloy,  42  La.  Ann.  183,  7  So. 

450—1255. 
Small  V.  Smith,  14  S.  D.  621,  86  N.  W. 

649,  86  Am.  St.  808—3062. 
Smalley  v.  MoGraw,  148  Mich.  384,  111 

N.  W.  1093—1021. 
Smallhouse   v.    Kentucky,   etc.    Co.,    2 

Mont.  443—547. 
Smathers   v.   Western,   etc.   Bank,   135 

N.  C.  410   (1904),  47  S.  B.  893—540, 

560,  1307. 
Simead  v.  Indianapolis,  etc.  R.  R.,  11 

Ind.  104—1326,  2575,  2683,  2691,  2692. 
Smelser  v.  Wayne,  etc.  Turnp.  Co.,  82 

Ind.  417—1808,  1818. 
Smead     v.     Chandler,     71     Ark.     505 

(1903),  65  L.  R.  A.  353  n,  76  S.  W. 

1066-2105.- 
Smiley  v.  Kansas,  196  U.  S.  447  (1905), 

25   S.  Ct.  289,  49  L.  Ed.  546—1343, 

1348. 
Smiley  v.  Sioux,  etc.  Co.,  71  Neb.  581, 

99  N.  W.  263—3141. 
Smith,  Matter  of,  66  N.  Y.  App.  Div. 

340,  72  N.  Y.  Supp.  1062—790,  913, 
.    1453,  1524. 
Smith,  Matter  of,  179  N.  Y.  563—790, 

913,  1453,  1524. 
Smith,  In  re,  (1896),  2  Ch.  590—911. 
Smith  (Thomas),  In  re,  7  L.  R.  Ir.  286 

—3656. 
Smith  V.  Alabama,   124  TJ.   S.  465,  8 

Sup.  Ct.  564,  31  L.  Ed.  508—3313. 
Smith  V.  Alabama,  etc.  Ass'n,  123  Ala. 

538,  26  So.  232—131,  748,  1471,  1478. 
Smith  V.  Alvord,  63  Barb.   415—2152, 

2246. 
Smith  V.  Allison,  23  Ind.  366—321. 


TABLE  OF  CASES. 


4069 


[The  numbers  alter  the  dash  refer  to  the  pages  of  the  text.] 


Smith  V.  American  Coal  Co.,  7  Lans. 

317—1053,    1058,    1129,     1277,    1287, 

1455. 
Smith    V.    American    Nait.    Bank,    89 

Fed.    832,    32    C.     C.    A.    368—909, 

1218. 
Smith  V.  Anderson,  57  Hun,  72,  10  N. 

Y.  Supp.  278—2286. 
Smith  V.  Anderson,  8  Tex.  Civ.  App. 

188,  27  S.  W.  775—1231. 
Smith  V.  Anderson,  L.  R.  15  Ch.  D.  247 

(1880)— 1356,  1736,  1744,  1746,  1748, 

1855.. 
Smith  V.  Atchison,  etc.  R.  R.,  64  Fed. 

272—1651. 
Smith  V.  Baker,  42  Hun,  504 — 894. 
Smith  V.  Bangs,  15  111.  399—267,  268. 
Smith  V.  Bank,  etc.  Scotia,  8  S.  C.  Rep. 

(Can.)   558  (1883)— 1716. 
Smith  V.  Bank  of  New  England,  72  N. 

H.  4  (1903),  54  Atl.  385—2267,  2294, 

2788. 
Smith  V.  Bank  of  Scotland,  1  Dow,  P. 

C.   272   (1841)— 2325. 
Smith  V.   Bank   of  Victoria,   41  L.   J. 

(P.  C.)  34  (1872)— 1911. 
Smith  V.  Becker,  129  Wis.  396  (1906), 

109  N.  W.  131—943,  1211,  1250. 
Smith   V.   Bierce,    104   La.   96,   28    So. 

905—1710. 
Smith  V.  Board,  etc.  Co.,  38  Conn.  208 

—2368. 
Smith  V.  Bolles,  132  U.  S.  125,  10  Sup. 

Ct.  39,  33  L.  Ed.  279—1607. 
Smith  V.   Bourt)on   County,   127  TJ.   S. 

105,  8  Sup.  Ct.  1043,  32  L.  Ed.  73— 

352. 
Smith  V.  Bouvisr,  70  Pa.  St.  325—982, 

985,  1149. 
Smith  V.  Bradt  Printing  Co.,  97  Tenn. 

351,  37  S.  W.  10—2114. 
Smith    V.    Bulkley,    18    Col.    App.    227 

(1902),  70  Pac.  958—2478,  2508. 
Smith  V.  Burley,  -9  N.  H.  423—1545. 
Smith  V.  Burns,  etc.  Co.,  132  Wis.  177, 

111  N.  W.   1123—492. 
Smith  V.  Burton,   59   Vt.   408,   10  Atl. 

536—290. 
Smith-TT.  Central,  etc.  Tel.  Co.,  2  Ohio 

Cir.  Ct.  259,  2  Am.  Elec.  Cas.  237— 

3560. 
Smith  V.  Central  Plank  Road  Co.,  30 

Ala.  650,  662—88. 
Smith  V.  Chadwick,  L.  R.  9  App.  Cas. 

187   (1884)— 408. 
Smith  V.  Chicago,  etc.  Ry.,  18  Wis.  17 

—2033,  2738,  3193,  3222. 
Smith  V.  City  of  Brooklyn,  160  N.  Y. 

357,  54  N.  E.  787,  45  L.  R.  A.  664— 

3521. 
Smith  V.  City  of  Rochester,  104  N.  Y. 

674—3544. 
Smith  V.  City  of  Rochester,  38  Hun, 
612—3544. 


Smith  V.  City  of  Rochester,  92  N.  Y. 

463,  44  Am.  Rep.  393—3541. 
Smith  V.   Clark   County,    54   Mo.   58 — 

331,  326,  2667. 
Smith  V.  Cleveland,  etc.  Ry.,  81  N.  E. 

501  (Ind.  1907)— 1755,  1807,  3249, 

3297,  3378,  3381. 
Smith  V.  Coale,  34  Leg.  Int.  58—1238. 
Smith  V.  Colorado  F.  Ins.  Co.,  14  Fed. 

399,  4  MoCrary,  583—630. 
Smith  V.  Co-operative,  etc.  Assoc,  12 

Daly,  304—2316. 
Smith  V.  Cork,  etc.  Ry.,  Ir.  Rep.  3  Eq. 

356  (1869),  Ir.  Rep.  5  Eq.  65  (1870) 

—739,   755,  758,  759. 
Smith  V.  Cornelius,  41  W.  Va.  59,  23 

S.  B.  599,  30  L.  R.  A.  747—1781. 
Smith  V.  Crescent  City,  etc.  Co.,  30  La. 

Ann.  1378—58,  1053,  1058,  1079,  1275, 

1286. 
Smith  V.  Crum,  etc.  Co.,  208  Pa.  St.  462 

(1904),  57  Atl.  953—2320. 
Smith  V. -Dana,  77   Conn.  543    (1905), 

69  L.  R.  A.  76,  107  Am.  St.  51,  60  Atl. 

117—1514. 
Smith  V.   Danzig,   64   How.   Pr.   320— 

1758. 
Smith  V.  Delaware,  etc.  Co.,  63  N.  J. 

Eq.  93   (1902),  51  Atl.  464—3560. 
Smith  V.   Dickinson,  100  Wis.  574,  76 

N.  W.  766—537. 
Smith  V.  Dorn,  96  Cal.  73,  30  Pac.  1024 

—2249,  2476. 
Smith  V.  Downey,  8  Ind.  App.  179,  34 

N.  E.  823,  35  N.  B.  568,  52  Am.  St. 

467—1270. 
Smith  V.  DufEy,  57  N.  J.  L.  679,  32  Atl. 

371—1607. 
Smith  V.  Eastern  R.  R.,  124  Mass.  154 

—2950. 
Smith  V.  Eastwood,  etc.  Co.,  58  N.  J. 

Bq.   331,  43  Atl.   567—5,   1302,   1829, 

2054,  3288. 
Smith  V.  Ely,  etc.  Co.,  79  Miss.  266,  30 

South.  653—3044. 
Smith  V.  Erb,  4  Gill  (Md.),  437—2242. 
Smith   V.   Eureka   Flour  Mills    Co.,    6 

Cal.  1—2562,  2571. 
Smith  V.  Exeter,  37  N.  H.  556—1537, 

1539. 
Smith  V.  Fagan,  17  Cal.  178—1911. 
Smith  V.  Ferracute,  etc.  Co.,  68  N.  J. 

L.  237  (1902),  52  Atl.  231—753. 
Smith  V.  Ferries,  etc.  Ry.,  51  Pac.  710 

(Cal.)— 204,   1858,    1940,   1955,   2439, 

2568,  2762,  3239. 
Smith  V.  First,  etc.  Bank,  95  S.  W.  1111 

(Tex.  1906)— 311,   415,  1369,  2144. 
Smith  V.  First  Nat.  Bank,  17  Mich.  479 

—1555. 
Smith  V.  Flint,  etc.  Ry.,  46  Mich.  258, 

9  N.  W.  273—3083. 
Smith  V.  Florida,  etc.  R,  R.,  43  Fed. 

731—2632. 


4070 


TABLE  OP  CASES. 


[The  numbers  after  tlie  dash  refer  to  the  pages  of  the  text.] 


Smith  V.  Fond  du  Lac,  8  Fed.  289,  10 

Biss.  418—347. 
Smith    V.     Forty-nine    and    Fifty-six 

Quartz  Min.  Ck).,  14  Cal.  242—1182, 

1260. 
Smith  T.  Franklin  Park,  etc.  Co.,  168 

Mass.  345,  47  N.  E.  409—784. 
Smith  V.  Geo.  T.  Smith,  etc.  Co.,  119 

Mich.  11,  77  N.  W.  308—2446. 
Smith  V.  allien,  52  Ark.  442,  12  S.  W. 

1073—476. 
Smith  V.   Gold  &   Stock  Tel.   Co.,   42 

Hun,  454—3652. 
Smith   V.    Goldsworthy,    4    Q.    B.    430 

(1843)— 801. 
Smith  T.  Gower,  2  Duv.  (Ky.)  17—482, 

1778,  1779. 
Smith  V.  Hall,  103  Iowa,  95,  72  N.  W. 

427—3362,  3363. 
Smith  V.  Hall,  67  N.  Y.  48—1176,  1230, 

1588. 
Smith  V.  Havens,  etc.   Soc,   44  N.  Y. 

Misc.  Rep.  595  (1904),  90  N.  Y.  Supp. 

168—3. 
Smith  v.  Heath,  4  Daly,  123—1153. 
Smith  V.  Heidecker,  39  Mo.  157—497. 
Smith  V.  Hollett,  34  Ind.  519—364. 
Smith  V.  Hooper,  95  Md.  16  (1902),  51 

Atl.  844,  54  Atl.  95—1527. 
Smith  V.  Huckabee,  53  Ala.  191—512, 

576,   577,   623,  655. 
Smith  V.  Hull  Glass  Co.,  8  C.  B.  668 

(1849),   11   C.  B.   897,   925    (1852)  — 

2326. 
Smith  V.  Hurd,  53  Mass.  371,  46  Am. 

Dec.  690—1507,  2429,  2439. 
Smith  V.  111.,  etc.  R.  R.   (N.  Y.  Super. 

Ct,  1865)— 2588. 
Smith  V.  Indiana,  etc.  Ry.,  12  Ind.  61 

—371. 
Smith  V.  Indianapolis,  etc.  Ry.,  63  N. 

E.  849  (Ind.)— 7. 
Smith  V.  Johnson,  3  H.  &  N.  222  (1858) 

—2236,  2575. 
Smith  V.  Johnson,  57  Ohio  St.  486,  49 

N.  E.  693—528. 
Smith    V.    Lake    Shore,    etc.    Ry.,    114 

Mich.  460,  72  N.  W.  328,  173  U.   S. 

684,  19   S.  Ct.   565,  43  L.  Ed.  858— 

1316,  3295. 
Smitfh    V.    Lans'lng,   22    N.    Y.    520 — 

1910. 
Smith  V.  Law,  21  N.  Y.  296—1631,  2249. 

2562,  2571. 
Smith  V.  Lawson,  IS  "W.  Va.  212,  227, 

228,  41  Am.  Rep.  688—2284,  2307. 
Smith  V.  Lee,  77  Fed.  779,  84  Fed.  557 

—1217,  1249. 
Smith  V.  Little,  67  Ind.  549—2160. 
Smith  V.  Lockwood,  1  Code  Rep.    (N. 

S.)   319—1380. 
Smith  V.  Long  Island  R.  R.,  102  N.  Y. 

190,  6  N.  E.  397—1937. 
Smith  V.  Los  Augeles,  etc.  Assoc,  78 


Cal.  289,  20  Pac.  677,  12  Am.  St.  53 

—2125. 
Smith  V.  Los  Angeles  Superior  Court, 

97  Cal.  348,  32  Pac.  322—3033. 
Smith    V.    Lowell    Meeting-House,    25 

Mass.  178—2328. 
Smith  V.  McCullough,  104  U.  S.  25,  26 

L.  Ed.  637—888. 
Smith  V.   McNamara,   15   Hun,   446 — 

3087. 
Smith  V.  Maine  Boys  Tunnel  Co.,  18 

CaJ.  111—395. 
Smith  V.  Manhattan  Ins.  Co.,  4  Hun, 

127—3171. 
Smith  V.  Martin,  67  Pac.  779  (Cal.)— 

109,  171. 
Smith  V.  Martin,  135  Cal.  247,  47  Pac. 

779—144,  204,  242,  1004. 
Smith  V.   Martin,   etc.   Co.,    19   N.   Y. 

Supp.  285—2358. 
Smith  V.  Miss.,  etc.  R.  R.,  14  Miss.  179 

—1808,  2095. 
Smith  V.   Missouri,   etc.   Co.,   113   Mo. 

App.  429   (1905),  87  S.  W.  71—3628. 
Smith  V.  Mutual  L.  Ins.  Co.,  96  Mass. 

336—2539. 
Smith  V.  Nashville,  etc.  R.  R.,  91  Tenn. 

221,  18  S.  W.  546—893,  922,  935. 
Smith  V.  Natchez,  etc.  Co.,  2  Miss.  479, 

492—2265. 
Smith  V.  Nelson,  18  Vt.  511—28. 
Smith  V.   New   Hampshire  T.   Co.,  68 

N.  H.  424,  41  Atl.  674—2718. 
Smith  V.   New   Hartford  Waterworks, 

73    Conn.    626,    48    Atl.    754—2220, 

2240. 
Smith  V.  New  York,  etc.  Co.,  18  Abb. 

Pr.  419,  435—1993. 
Smith  V.  North  American  Min.  Co.,  1 

Nev.  423—775,  1100,  1108. 
Smith  V.  Northampton  Bank,  58  Mass. 

1—1259,  1459. 
Smith   V.   Pacific   Bank,   137   Cal.   363 

(1902),  70  Pac.  184—1914. 
Smith  V.  Pacific,  etc.  Works,  145  Cal. 

352   (1904),  104  Am.  St.  42,  78  Pac. 

550—1903,  2279,  2694. 
Smith  V.  Parker,  148  Ind.  127,  45  N.  B. 

770—1007,  2199. 
Smith  V.  Pilot  Min.  Co.,  47  Mo.  App. 

409  (1891)— 1277. 
Smith  V.  Poor,  40  Me.  415,  3  Ware,  148, 

22  Fed.  Cas.  627,  63  Am.  Dec.  672— 

1469,  1584,  2173,  2432. 
Smith  V.   Prattville,  etc.  Co.,  29  Ala. 

503—1473. 
Smith  V.  Prior,  58  Minn.  247,  59  N.  W. 

1016—192. 
Smith  V.  Proctor,  130  N.  Y.  319,  29  N. 

E.  312,  14  L.  R.  A.  403—1646. 
Smith  V.  Putnam,  61  N.  H.  632—1922, 

2124. 
Smith  V.  Rathbun,  22  Hun,  150—2076, 

2176,  2462. 


TABLE  OP  CASES. 


4071 


[The  numbers  after  tbedjash  refer  to  tbe  pages  of  the  text.] 


Smith  V.  Reading  Pass.  Ry.,  2  Pa.  Dist. 

490—3271. 
Smith  V.  Reese  River  Co.,  L.  R.  2  Eq. 

264    (1866)— 418,   422. 
Smith  V.  Rude,  etc.  Co.,  131  Ind.  150, 

30  N.  E.  947—1564. 
Smith  V.  Sac  County,  11  Wall.  139,  20 

L.  Ed.  102—2658. 
Smith   V.    St.    Louis,   etc.    Ins.    Co.,    2 

Tenn.  Ch.  727—3496. 
Smith  V.   St.  Louis,  etc.  Ry.,  151  Mo. 

391,  52  S.  W.  378,  48  L.  R.  A.  368— 

3082. 
Smith  V.  San  Francisco,  etc.  Ry.,  115 

Cal.  584,  47  Pac.  582,  35  a.  R.  A.  309, 

56  Am.  St.  119—693,  1655,  1660,  1666, 

1699. 
Smith  V.   Savin,  141  N.  Y.  315,  36  N. 

E.  338—1077,  1159,  1190,  1215,  1222, 

1230,  1600. 
Smith  V.  Savin,  69  Hun,  311,  23  N.  Y. 

Supp.  568—1222,  1230. 
Smith  V.   Savin,   9   N.  Y.  Supp.  106— 

1222    1230 
Smith  'v.  Seattle,  etc.  Ry.,  72  Hun,  202, 

25  N.  Y.  Supp.  368—1870,  2219. 
Smith  V.  Second  Nat.  Bank,  169  N.  Y. 

467,  62  N.  E.  577—929. 
Smith  V.  Sheeley,  12  Wall.  358,  20  L. 

Ed.  430—1811,  2135,  2138. 
Smith   V.    Shippers,    etc.   Co.,    120   La. 

640,   45   So.   533—1244. 
Smith   V.    Silver   Valley   Min.   Co.,   64 

Md.  85,  20  Atl.  1032,  54  Am.  Rep.  760 

—10,  393,  1610,   1611. 
Smith  V.  Sioux,  ei-c.  Co.,  109  Iowa,  51, 

79  N.  W.  457—3093. 
Smith  V.    Skeary,   47   Conn.   47—2104, 

2130. 
Smith  V.  Smith,  62  111.  492—2299,  2340. 
Smith  V.  Smith,  117  Mass.  22—2281. 
Smith  V.  Smith,  3  Desauss.  (S.  C.)  557 

—1363. 
Smifeh  V.  Smith,  etc.  Co.,  125  Mich.  234, 

84  N.  W.  144—1871,  1903,  2007,  2080, 

2437    2522 
Smith 'v.  Smith,  N.  E.   (Mass.  1908)^ 

912    1739 
Smith  V.  Sorby,  L.  R.  3  Q.  B.  D.  552 

(1875)— 1891. 
Smith   V.    Southeastern   Ry.,   L.    R.    5 

C.  P.  640—94. 
Smith  V.  South  Royalton  Bank,  32  Vt. 

341,  76  Am.  Dec.  179—2374. 
Smith   V.   Standard,   etc.   Co.,   19   Fed. 

826,  21  Blatchf.  184—2075. 
Smith  V.  State,  140  Ind.  343—1791. 
Smith  V.  Tallapoosa  County,  2  Woods, 

574,  22  Fe.d.   Cas.   682—2676. 
Smith  V.   Tallassee,   etc.   Co.,   30  Ala. 

650,    664    (1857)— 84,    372,   402,    407, 

457,  478. 
Smith  V.  Texas,  etc.  Co.,  108  S.  W.  819 

CTex.  1908)— 3072. 


Smith  V.  Thompson,  94  Mich.  381,  54 

N.  W.  168—1031. 
Smith  V.  Tracy,  36  N.  Y.  79—908,  1025, 

2707. 
Smith  V.  Traders'  Nat.  Bank,  74  Tex. 

457,  12  S.  W.  113—1299. 
Smith  V.  Traders'  Nat.  Bank,  82  Tex. 

368,  17  S.  W.  779—1194,  1201,  1597. 
Smith    V.    Virgin,    33    Me.    148—1381, 

1383,  1748. 
Smith  V.  Walkerville,  etc.  Co.,  23  App. 

Rep.  (Can.)  95—1055. 
Smith   V.   Washingrton,   etc.  R.   R.,   33 

Gratt.    (Va.)    617—3157. 
Smith  V.  Weed  S.  Machine  Co.,  26  Ohio 

St.  562—2536. 
Smith  V.  Wells,  20  How.  Pr.  158—2494. 
Smith  V.  Wells,  etc.  Co.,  96  Fed.  375— 

3119    3226    3470. 
Smith 'v.  Wells,  etc.  Co.,  148  Ind.  333, 

46  N.  E.  1000—2106,  2296. 
Smith  V.  Westerly,  19  R.  I.  437,  35  Atl. 

526—3518. 
Smith  V.   Western  Union  Tel.\Co.,  84 

Ky.  664,  2  S.  W.  483—3652. 
Smith  V.  Woodville,   etc.  Co.,   66   Cal. 

398,  5  Pac.  688—1925. 
Smith  Charities  v.  Connolly,  157  Mass. 

272,  31  N.  E.  1058—2289. 
Smith-Dimmick,  etc.  Co.  v.  Teague,  119 

Ala.  385,  24  So.  4—3031. 
Smith,   etc.   Co.   v.   McGroarty,   136   U. 

S.  237,  10   Sup.  Ct.  1017,  34  L.  Ed. 

346—2101,  2113. 
Smith  Lumber  Co.,  In  re,  132  Fed.  620 

(1904)— 2697. 
Smith  Lumber  Co.,  In  re,  132  Fed.  618 

(1904),  aff'd  140  Fed.  988—850. 
Smith's  Estate,  140  Pa.  St.  344,  21  Atl. 

438,  23  Am.  St.  237—1513. 
Smithson    v.    Hubbell,    81   Fed.    593 — 

3066. 
Smoot  V.  Heim,  1  N.  Y.  Civ.  Pro.  208 — 

1264. 
Smouse  v.  Bail,  1  Grant   (Pa.),  397 — 

1236. 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup. 

Ct.  418,  42  L.  Ed.  819—2513,  3326. 
Smyth  V.  Burns,  25  Miss.  422 — 912. 
Smyth  V.  Darley,   2  H.  L.   Cas.   789— 

1618,  2249. 
Smythe  v.  Scott,  124  Ind.  183,  24  N.  E. 

685—2523. 
Smythe's  Estate  v.  Evans,  209  111.  376 

(1904),  70  N.  B.  906—1867. 
Sneath   v.  Valley   Gold    (1893),   1   Ch. 

477—2714,  2758,  3219. 
Snediker  v.  Ayres,  146  Cal.  407  (1905), 

80  Pac.  511—1912,  1950. 
Snell  V.  Chicago,  152  U.  S.  191,  14  Sup. 

Ct.  489,  38  L.  Ed.  408—3244,  3499. 
Snell  V.  Chicago,  133  111.  413,  24  N.  E. 

532,  8  L.  R.  A.  858—8,  12,  1766,  1802. 

3243,  3244,  3499,  3503. 


4072 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  o(  the  text.] 


Snell  V.  Cincinnati,  etc.  Ry.,  60  Olilo 

St.  256,  54  N.  B.  270—53,  2516. 
Snell   V.    Clinton,    etc.    Co.,    63   N.   E. 

1082,  58  L.  R.  A.  284  (111.)— 3471. 
Snell's  Case,  L.  R.  5  Cli.  App.  22  (1869) 

—266,  382,  383,  446,  841. 
■Snider    v.    Harvey,    215    Pa.    St.    538 

(1906),  64  Atl.  687—994. 
Snider  v.  Snider,  70  S.  C.  555   (1905), 

106  Am.  St.  754,  50  S.  B.  504—1369. 
Snider's  Sons  Co.  v.  Troy,  91  Ala.  224, 

8  South.  658,  11  L.  R.  A.  515,  24  Am. 
St.  887—637. 

Snively  v.  Loomis  Coal  Co.,  69  Fed.  204 

—3015. 
Snoddy    v.    American    Nat.    Bank,    88 

Tenn.  573,  13  S.  W.  127,  7  L.  R.  A. 

705,  17  Am.  St.  918—988. 
Snook  V.  Georgia  Imp.  Co.,  83  6a.  61, 

9  S.  E.  1104—1315,  1325. 
SnoufCer  v.  Chicago,  etc.  Ry.,  105  Iowa, 

681,  75  N.  W.  501—3530. 
iSnow  V.  Alley,  144  Mass.  546,  11  N.  E. 

764,  59  Am.  Rep.  119—302. 
Snow  V.  Boston,  etc.  Co.,  158  Mass.  325, 

33  N.  E'.  588—2400. 
Snow  V.   Church,  13   N.  Y.  App.  Div. 

108,  42  N.  Y.  Supp.  1072—1703,  1935. 
Snow  V.  Indiana,  etc.  R.  R.,  109  Ind. 

422,  9  N.  E.  702—3367. 
Snow  V.  Russell  Coe,  etc.  Co.,  58  Hun, 

134,  11  N.  Y.  Supp.  492—1939,  2944. 
Snow  V.  Wheeler,  113  Mass.  179—1364, 

1380. 
Snow  V.  Winslow,  54  Iowa,  200,  6  N. 

W.  191—3138. 
Snow,  etc.  v.  Snow-Church  Co.,  80  N. 

Y.   App.    Div.   40    (1903),   80  N.   Y. 

Supp.  512—1397. 
Snyder,  Matter  of,  29  N.  Y.  Misc.  Rep. 

1,   59   N.   Y.   Supp.   993—2046,   2586, 

2687. 
Snyder  v.  Baltimore,  etc.  R.  R.,  210  Pa. 

St.  500  (1904),  60  Atl.  151—3351. 
Snyder  v.  De  Forest,  etc.  Co.,  113  N.  Y. 

App.  Div.  840  (1906),  99  N.  Y.  Supp. 

644—1414. 
Snyder  v.  De  For§st,  etc.  Co.,  154  Fed. 

Rep.  142   (1907)— 2505,  2506. 
Snyder  v.  Foster,  73  Fed.  136,  19  C.  C. 

A.  406—711. 
Snyder  v.  Lindsey,  157  N.  Y.  616,  52 

N.  E.  592—1382. 
Snyder  v.  McComb,  39  Fed.  292—918. 
Snyder  v.  Mutual,  etc.  Co.,  112  N.  W. 

776  (Iowa,  1907)— 3626. 
Snyder  v.  New  York,  etc.  Tel.  Co.,  73 

N.   J.  L.   535    (1906),  64  Atl.  122— 

3628. 
Snyder  v.  Philadelphia  Co.,  54  W.  Va. 

149  (1903),  63  L.  R.^A.  896,  102  Am. 

St.  941,  46  S.  C.  366—2523. 
Snyder  v.  Studehaker,  19  Ind.  462,  81 

Am.  Dec.  415—1811. 


Snyder  v.  Tunitas  Petrol.  Co.,  72  Cal, 

194,  13  Pac.  479—843. 
Snyder  Bros.  v.  Bailey,  46  N.  E.  452 

(111.)— 2287. 
Snyder,  etc.  Co.,  In  re,  68  L.  T.  Rep. 

210    (1893)— 435. 
Soby  V.  People,  134  111.   66,  25  N.  B. 

109—987. 
Soci^tg,    etc.   V.    Mackintosh,    5   Utah, 

568,  18  Pac.  363—2343. 
Society,  etc.  V.  Mackintosh,  7  Utah,  35, 

24  Pac.  669—2343,  2344. 
Soclgte  Fonciere  v.  Milliken,  135  U.  S. 

304,  10  Sup.  Ct.  823,  34  L,.  Ed.  208— 

2557. 
Societe  Generale   v.    Tramways  Union 

Co.,  L.  R.  14  Q.  B.  D.  424—1050,  1054, 

1055,  1079,  1440. 
Societe   Generale   v.    Walker,  L.  R.  11 

App.  Cas.   (H.  L.)   20   (1885)— 1050, 

1064,  1079,  1090. 
Society,  etc.  v.   Colegrove,  49  Atl.  902 

(Conn.)— 1514. 
Society  for  Propagating  Gospel  v.  Paw- 
let,  4  Pet.  480,  7  L.  Ed.  927—2528. 
Society  for'  Propagating  of  Gospel  v. 

Young,  2  N.  H.  310—84,  89. 
Society  for  Savings  v.  New  London,  29 

Conn.  174—329,  345,  347,  354,  2651. 
Society  for  Visitation,  etc.  v.  Meyer,  52 

Pa.  St.  125,  131,  91  Am.  Dec.  139^ 

1363. 
Society  of  Prac.  Knowl.  v.  Abbott,  2 

Beav.  559  (1840)— 130. 
Sodus  Bay,   etc.  R.  R.  v.  Hamlin,  24 

Hun,  390—259. 
Sodus  Bay,  etc.  R.  R.  v.  Lapham,  43 

Hun,  314—481. 
Sohege  v.  Singer  Mfg.  Co.,  68  Atl.  64 

N.  J.   (1907)— 1061,  1101,  2423. 
Solomon  v.  Bates,  118  N.  C.  311,  24  S. 

E.  478,  54  Am.  St.  725—2178. 
Solomon  v.  First  Nat.  Bank,  72  Miss. 

854,  17  So.  383—1470. 
Solomon  v.   Penoyer,  89   Mich.  11,   50 

N.  W.  644—2076. 
Solomon  v.  Schneider  &  Co.,  56  Neb. 

680,  77  N.  W.  65—2529. 
Solomon  Co.  v.  Barber,   58   Kan.   419, 

49  Pac.  524—844,  2222,  2615,  2686. 
Solomonovich  v.  Denver,  etc.  Co.,  39 

Colo.  282,  89  Pac.  57— '3295. 
Solomons  v.  American,  etc.  Assoc,  116 

Fed.  676—3170. 
Solomon's  Lodge  v.  Montmoclin,  58  Ga. 

547,  548—2336,  2338. 
Solon  V.  Williamsburgh  Sav.  Bank,  114 

N.  Y.  122,  21  N.  E.  168—331,  332. 
Somers  v.  Florida,  etc.  Co.,  50  Fla.  275 

(1905),  39  So.  61—310,  2331,  2707. 
Somerset,  etc.  Co.'s  Receiver  v.  Adams, 

72  S.  W.  1125   (Ky.)— 253,  267. 
Somerset,  etc.  R.  R.  v.  Gushing,  45  Me, 

524—471,  472,  770,  802. 


TABLE  OF  CASES. 


4073 


[The  numbers  atter  the  dash  refer  to  the  pages  ol  the  text.] 


Somerset  R.  R.  v.  Clarke,  61  Me.  379— 

471. 
Somerset  Ry.  v.  Pierce,  88  Me.  86,  33 

Atl.  772—2815. 
SomervlUe's  Case,  L.  R.  6  Ch.  App.  266 

(1871)— 730. 
Sondhelm  v.  Gilbert,  117  Ind.  71,  18  N. 

E.  687,  5  L.  R.  A.  432,  10  Am.  St. 

23-983, 
Sons  of  Progress,  In  re,  14  W.  N.  Cas. 

31—81. 
Soper  V.  Buffalo,  etc.  R.  R.,  19  Barb. 

310—2360,  2364. 
Sorchan  v.  Mayo,  50  N.  J.  Eq.  288,  23 

Atl.  479—3050. 
Souder  v.  Columbia  Nat.  Bank,  156  Pa. 

St.   374,  27   Atl.  293—895. 
iSouhegan,  etc.  Factory  v.  MoConibe,  7 

N.  H.   309—88,  89. 
South  African,  etc.  Co.,  In  re,  74  L.  T. 

Rep.  769  (1896),  77  L.  T.  Rep.  377— 

256    954. 
South  African,  etc.  Co,    (1904),  2  Ch. 

268—765,  3182,  3218. 
South  African,    etc.   Co.   t.    Peck,   120 

Fed.  88,  56  C.  C.  A.  494—946,  2645. 
South    African    Territories,     Ltd.,    v. 

Wallington     (1897),     1     Q.     B.    692 

—2579. 
Southall  V.  British,  etc.  Assoc,  L.  R.  6 

Cb.  App.  614   (1871)— 1869,  3494. 
Southampton  Dock  Co.  v.  Richards,  2 

Railw.  Cas.  215,  234   (184u),  1  Man. 

&  Gr.  448—369,  1642. 
South  Baltimore   Co.  v.  Muhlbach,   69 

Md.  395,  16  Atl.  117,  1  L.  R.  A.  507— 

52,  2331. 
South  Baltimore,  etc.  Co.  v.  Kirby,  89 

Md.  52,  42  Atl.  913—2929,  3112. 
South    Baptist    Church    v.    Clapp,    18 

Barb.  35—2333. 
South  Bay  Co.  v.  Howey,  190  N.  Y.  241 

(1907)— 2164. 
South  Bay,  etc.  Co.  v.  Gray,  30  Me.  547 

—380,  475,  658,  1319,  2528. 
South  Beach,  etc.  R.  R.,  In  re,  119  N. 

Y.  141,  23  N.  E.   486 — 3439. 
South  Bend,  etc.  Co.  v.  George,  etc.  Co., 

97   Wis.    230,   72    N.    W.    749—2081, 

2116. 
South  Bend,  etc.  Co.  v.  George  C.  Cribb 

Co.,  81  N.  W.  675  (Wis.)— 2081,  2116. 
South  Bend,  etc.  Co.  v.  George  C.  Cribb 

Co.,  105  Wis.  443  (1900),  76  Am.  St. 

919,  81  N.  W.  675—2024. 
South  Bend,  etc.  Co.  v.  Pierre  F.  &  M. 

Ins.  Co.,  4  S.  D.  173,  56  N.  W.  98— 

525,  2450,  3029,  3073. 
South  Branch  Ry.  v.  Long's  Adm'r,  43 

W.  Va.  131,  27  S.  B.  297—261. 
South    Carolina    v.    Port    Royal,    etc. 

Ry.,  56  Fed.  333—1675,  1788,  2547. 
South  Carolina  Bank  v.  Hammond,  1 

Rich.  L.  (S.  C.)    281—2353. 


South  Carolina,  etc.  Co.  v.  Price,   67 

S.  C.  207  (1903),  45  S.  E.  173—83. 
South  Carolina,  etc.  R.  R.  v.  American, 

etc.  Co.,  43  S.  E.  970   (S.  C.)— 2803. 
South  Carolina,  etc.  R.  R.  v.  American, 

etc.  Co.,  65  S.  C.  459  (1903),  43  S.  E. 

970—3580. 
South  Carolina,  etc.  R.  R.  v.  Augusta, 

etc.  R.  R.,  107  Ga.  164,  33  S.  E.  36— 

2047,  3241. 
South  Carolina,  etc.  R.  R.  v.  Carolina, 

etc.  Ry.,  93  Fed.  543,  35  C.  C.  A.  423 

—3111,  3122,  3272. 
South   Carolina  Mfg.   Co.   v.   Bank   of 

South  Carolina,  6  Rich.  Eq.   (S.  C.) 

227—494,  536. 
South  Carolina  R.  R.,  In  re,  11  Chic. 

Leg.  N.  8—3021. 
South  Carolina  R.  R.  v.  People's  Sav. 

Inst.,  64  Ga.  18—2948. 
South  Covington,  etc.  Ry.  v.  Berry,  93 

Ky.  'tS,  18   S.  W.  1026,  15  L.  R.  A. 

604,  40  Am.  St.  161—3454. 
South  Covington,  etc.  Ry.  v.  Gest,  34 

Fed.  628—2670,  2671. 
South  Dakota  v.  North  Carolina,  192  U. 

S.  286  (1904),  24  S.  Ct.  269,  48  L.  Ed. 

448—65,  105,  891,  1186,  1237,  1238, 

1456, 1463,  2453,  2742,  2774,  2879,  2923. 
South  Dakota,  etc.  Ry.  v.  Chicago,  etc. 

Ry.,  141  Fed.  578,  73  C.  C.  A.  176— 

3356,  3357. 
South  Durham  Brewery  Co.,  In  re,  L. 

R.   31  Ch.  D.  261    (1885)— 733. 
South  Durham  Iron  Co.  v.  Shaw,  14  W. 

N.  159  (1879)— 1882,  1891. 
South   Eastern   Ry.  v.   European,   etc. 

Tel.  Co.,  9  Exeh.  363—3592. 
South  Eastern  Ry.  v.  Hebblewhite,  12 

A.  &  E.  497   (1840)— 375. 
Southerland  v.  Fremont,  107  N.  C.  565, 

12  S.  E.  237—301,  306. 
Southerland  v.  Lake  Superior,  etc.  R. 

R.,  53  Ala.  338—3135. 
Southern  Bell,  etc.  Co.  v.  Howell,  124 

Ga.  1050  (1906),  53  S.  E.  577—3617. 
Southern  Bell  Tel.  Co.  v.  Constantlne, 

61  Fed.  61,  9  C.  C.  A.  359—3606. 
Southern  Bell  Tel.  Co.  v.  Francis,  109 

Ala.  224,  19  So.  1,  31  L.  R.  A.  193,  55 

Am.   St.  930—3606. 
Southern   Bell   Tel.   Co.   v.   Lynch,   95 

Ga.  529,  20  S.  E.  500—3619. 
Southern  Bell  T.  &  T.  Co.  v.  City  of 

Mobile,   162   Fed.   523    (1907)— 3511, 

3603. 
Southern  Boulevard  R.  R.  v.  People's 

Traction  Co.,  5  N.  Y.  App.  Div.  330, 

39  N.  Y.  Supp.  266—3406. 
Southern  Cal.  Colony  Assoc,  v.  Busta- 

mente,  52  Cal.  192—2335,  2337. 
Southern  California,  etc.  Co.  v.  Union 

L.  &  T.  Co.,  64  Fed.  450,  12  C.  0.  A. 

215—2775,  3156. 


4074 


TABLE  Off  Cases. 


[The  numbers  after  tte  dash  refer  to  tlie  pages  of  the  text.] 


Southern   Cal.   Ry.   v.  Rutherford,   62 

Fed.  796—3343. 
Southern  Cotton  Oil  Co.  v.  Wemple,  44 

Fed.  24—1574. 
Southern     Counties     Dep.     Bank     v. 

Boaler,  73  L.  T.  Rep.  155   (1895)  — 

2071. 
Southern  Development  Co.  v.  Farmers' 

L.  &  T.  Co..  79  Fed.  212,  24  C.  C.  A. 

497—3007. 
Southern  Development  Co.  v.  Houston, 

etc.  Ry.,  27  Fed.  344—2530,  3209. 
Southern,  etc.  Assoc,  v.  Casa,  etc.  Co., 

128  Ala.  624   (1901),  87  Am.  St.  21, 

29  So.  654—2761. 
Southern,  etc.  Assoc,  v.  Gilleepie,  121 

Ala.  295,  26  So.  564—2519. 
Southern,  etc.  Bank  v.  Rider,  73  L.  T. 

Rep.   374    (1895)— 1614,   2261. 
Southern,  etc.  Co.  v.  American,  etc.  Co., 

115  La.  237  (1905),  112  Am.  St.  267, 

38  So.  977—2551. 
Southern,    etc.    Co.    v.    City    of    Rich- 
mond, 98  Fed.  671—1325,  3400,  3512. 
Southern,  etc.  Co.  v.  City  of  Richmond, 

103    Fed.    31,    174   U.    S.    761—3404, 

3601. 
Southern,  etc.  Co.  v.  Clements,  98  Va. 

1,  34  S.  E.  951—3634. 
Southern,  etc.  Co.  v.  Fidelity,  etc.  Co., 

105  Ga.  487,  33  S.  E.  639—1306,  1421. 
Southern,  etc.  Co.  v.  Indianapolis,  etc. 

Co.,    168    Ind.    360,    81    N.    E.    65 

—3361. 
Southern,  etc.  Co.  v.  McTyer,  137  Ala. 

601  (1903),  97  Am.  St.  62,  34  So.  1020 

—3620. 
Southern,  etc.  Co.  v.  Flatten,  93  Fed. 

936,  36  C.  C.  A.  46—93. 
Southern,  etc.  Co.  v.  State,  44  So.  785 

(Miss.  1907)— 880,  1336. 
Southern,  etc.  Go.  v.  Stone,  73  S.  W. 

453  (Mo.)— 3464. 
Southern,  etc.  Co.  v.  Stone,  174  Mo.  1 

(1903),  63  L.  R.  A.  301,  73  S.  W.  453 

—3351,  3464. 
Southern,  etc.  R.  R.  v.  Stevens,  87  Pa. 

St.  190—1312. 
Southern,  etc.  Ry.  Co.,  Ltd.,  Re  (1905) 

2    Ch.    78—1845,    2576,    2579,    2601, 

2850. 
Southern  Ex.   Co.  v.   Mayor,   etc.,  116 

Fed,.    756    (1902)— 2150,    3646,    3650, 

3651. 
Southern    Exp.    Co.    v.    Caldwell,    21 

Wall.  264,  22  L.  Ed.  556—3371. 
Southern  Exp.  Co.  v.  Memphis,  etc.  R. 

R.,  8  Fed.  799,  2  McCrary,  570—3470. 
Southern   Exp.   Co.   v.   Newby,   36   Ga. 

635,  91  Am.  Dec.  783—3469. 
Southern  Express  Co.  v.   State,  1   Ga. 

App.  700.  58  S.  E.  67—100. 
Southern  Hotel  Co.  v.  Newman,  30  Mo. 

118—449. 


Southern  Ind.  Exp.  Co.  v.  U.  S.  Exp. 

Co.,  88  Fed.  659—3469. 
Southern  Kansas,  etc.  R.  R.  v  Towner, 

41  Kan.  72,  21  Pac.  221—330,  1982, 

2232. 
Southern  Life  Ins.  Co.  v.  Cole,  4  Fla. 

359,  378—975. 
Southern  Life  Ins.  Co.  v.  Lanier,  5  Fla. 

110,  58  Am.  Dec.  448—110.       . 
Southern  Pac.  Co.,  Re,  155  Fed.  Rep. 

1001   (1907)— 3652. 
Southern  Pac.  Co.  v.  Denton,  146  U.  S. 

202,  13  Sup.  Ct.  44,  36  L.  Ed.  942— 

2154. 
Southern  Pac.  Co.  v.  Railroad  Com'rs, 

71  Fed.  437,  78  Fed.  236—2835,  3326, 

3329. 
Southern  Pac.  R.  R.  v.  Doyle,  8  Saw- 
yer. 60,  11  Fed.  253—2782. 
Southern  Pac.  R.  R.  v.  Orton,  6  Sawy. 

157,  181,  32  Fed.  457,  470—2138. 
Southern   Pac.  Ry.   v.   Esquibel,   4  N. 

Mex.  337,  20  Pac.  109—3262. 
Southern  Plank-road  Co.  v.   Hixon,  5 

Ind.  165—1363. 
Southern  Ry.  v.  Allison,  190  U.  S.  326 

(1903),  23  S.  Ct.  713,  47  L.  Ed.  1078 

—2155,  2554. 
Southern  Ry.  v.  Atlanta,  etc.  Co.,  Ill 

Ga.  679,  36  S.  E.  873,  51  L.  R.  A.  125 

—3526;  3443. 
Southern  Ry.  v.  Carnegie,  etc.  Co.,  176 

U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed. 

458—3010,  3224. 
Southern    Ry.    v.    Chapman,    etc.    Co., 

117  Fed.  424,  54  C.  C.  A.  5i98— 3011. 
Southern  Ry.  v.   City  of  Memphis,  97 

Fed.  819,  38  C.  C.  A.  498—3398. 
Southern  Ry.  v.  Ensign,  etc.  Co.,  117 

Fed.  417,  54  C.  C.  A.  591—3011. 
Southern  Ry.  v.  Fran'klin,  etc.  R.  R., 

96  Va.  693,  32  S.  E.  485,  44  L.  R.  A. 

297—2701,  3274,  3340. 
Southern  Ry.  v.   Hundley,  44   So.  195 

(Ala.   1907)— 2525. 
Southern  Ry.  v.  M'Neill,  156  Fed.  756 

(1907)— 3329. 
Southern  Ry.  v.  North  Car.  etc.  Com., 

104   Fed.   700—1409. 
Southern  Ry.  v.  North  Carolina  R.  R., 

81  Fed.  595—46,  ^2,  3267. 
Southern  Ry.  v.  Postal  Tel.,  etc.  Co.,  93 

Fed.     393,     35     C.    C.   A.    366—3580, 

3585. 
Southern  Ry.  v.  State,  125  Ga.  287 

(1906),  114  Am.  St.  203,  54  S.  E.  160 

—100. 
Southern  Ry.   v.    Tift,   206   IT.    S.  428 

(1907),  27  S.  Ct.  709,  51  L.  Ed.  1124 

—3322. 
Southern   Ry.   v.   Townsend,   161  Fed. 

310  (1908)— 3172,  3223. 
Southern    Ry.    Co.    v.    Gregg,   101   Va. 

308  (1903),  43  S.  E.  570—2971. 


TABLE  OP  CASES. 


4075 


tThe  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Southern  Sawmill  Co.  v.  Ducote,  120 

La.  1052,  46  So.  20—2517. 
Southern  Trust,  etc.  Co.  v.  Yeatman, 

130  Fed.  798,  affl'd  134  Fed.  810—108, 

196,  863,  865,  2359. 
Southern  Trust,   etc.   Co.  v.  Yeatman, 

134  Fed.   810,  67  C.  C.  A.  456—104, 

115,  196,  863,  865,  2359,  2762. 
South,  etc.  Co.  V.  Crommer,  101  S.  "W. 

22,  26    (Mo.  1907)— 1876,  1877. 
South,  etc.   Co.  V.   Highland,  etc.  Co., 

119  Ala.  105,  24  So.  114—3437. 
South,  etc.   Co.  V.  Wallington    (1898), 

A.  C.  309,   (1897)   1  Q.  B.  692—961, 

964,  2579. 
South,  etc.  Nat.  Bank  v.  La  Grange, 

etc.  Co.,  40  S.  W.  328   (Tex.)— 2683. 
South,  etc.  R.  R.  v.  Chappell,  61  Ala. 

527—93. 
South,  etc.  R.  R.  v.  Highland,  etc.  R. 

R.,  98  Ala.  400,  13  So.  682,  39  Am. 

St.   74—3305,   3451. 
South,  etc.  Ry.   v.  Calumet,  etc.  Ry., 

171   111.  391,  49  N.  B.  576—3441. 
South,  etc.  Ry.  v.  Second  Ave.,  etc.  Ry., 

191   Pa.   St.   492,   43   Atl.   346—1960, 

1981,  2230,  3303,  3447. 
Southgate  v.   Atlantic,    etc.  R.   R.,   61 

Mo.  89—2313. 
South  Georgia,  etc.  R.  R.  v.  Ayres,  56 

Ga.  230 — 479,  486,  2501. 
South  Hetton  Coal  Co.  v.  Northeastern 

News  Assoc.  (1894),  1  Q.  B.  133—96. 
South   Joplin   Land    Co.   v.    Case,    104 

Mo.  572,  16  S.  W.  390—1879. 
South  London,  etc.  Co.,  In  re,  L.  R.  39 

Ch.  D.  324  (1888)— 729. 
Southmayd  v.  Russ,  3   Conn.  52 — 544, 

545,  568,  602,  715. 
South  Milwaukee  Co.  v.  Murphy,  112 

Wis.  614,  88  N.  W.  583,  58  L.  R.  A. 

82—679,  706. 
South  Mountain  Consol.  Min.  Co.,  In 

re,  7  Sawy.  30,  5  Fed.  403—121. 
South    Mountain,    etc.    Co.,    In    re,    7 

Sawy.  30,  5  Fed.  403—153,  485,  501. 
South  Mountain,  etc.  Co.,  In  re,  14  Fed. 

347,  8  Sawy.  366—121. 
South  Nashville  Street  R.  R.  v.  Mor- 
row, 87  Tenn.  406,  11  S.  W.  348,  2  L. 

R.  A.  853—1538. 
South  Omaha,  etc.  Co.  v.  Vocasek,  62 

Neb.  710,  87  N.  W.  536—3620. 
South  Pasadena  v.  Los  Angeles  Term. 

Ry.,    109     Oal.     315,    41    Pac.     1093 

—3407. 
Southport,  etc.  Banking  Co.,  In  re,  L. 

R.  31  Ch.  D.  121  (1885)— 115.    ■ 
South    School    Dist.    v.    Blakeslee,   13 

Conn.    227,    235—77,    84,   1621,    1630, 

1636. 
South  Spring,  etc.  Co.  v.  Amador,  etc. 

Co.,  145  U.   S.  300,  12  Sup.  Ct.  921, 

36  L.  Ed.  712—1971, 


South  Staffordshire  Ry.  v.  Burnside,  5 

Exch.  129  (1850)— 389. 
South  Texas  Nat.  Bank  v.  Texas,  70  S. 

W.  768  (Tex.)— 1280. 
South  "Wales  Ry.  v.  Redmond,  10  C.  B. 

(N.  S.)  675  (1861)— 93,  3370. 
Southwestern,  etc.  Co.,  In  re,  133  Fed. 

568   (1904)— 1985. 
Southwestern,  etc.  Co.  v.  Branham,  74 

S.  W.  949   (Tex.  1903)— 3607. 
Southwestern,  etc.  Co.  v.  Ingrando,  65 

S.  W.  1085  (Tex.)— 3614. 
Southwestern,  etc.  Co.  v.  Whiteman,  36 

Tex.  Civ.  App.  163  (1904),  81  S.  W. 

76—3570. 
Southwestern,  etc.  Ry.  v.  Hays,  63  Ark. 

355,     38     S.     W.     665—2848,     2872, 

2934. 
Southwestern,   etc.   Ry.   v.  Martin,   57 

Ark.  355,  21  S.  W.  465—1466. 
Southwestern,   etc.  Tel.   Co.  v.   Crank, 

27    S.   W.    38    (Tex.),   affd   87   Tex. 

104   (1894)— 3619. 
Southwestern  R.  R.  v.  Paijot,   67  Ga. 

675,  690,  693—856,  999,  1463. 
Southwestern  R.  R.  v.  Paulk,  24   Ga. 

356—91. 
Southwestern  R.  R.  v.   Southern,   etc. 

Tel.  Co.,  46  Ga.  43,  12  Am.  Rep.  585— 

3578. 
Southwestern  R.   R.  v.  Thomason,   40 

Ga.  408—57,  935. 
Southwestern  R.  R.  Bank  v.  Douglas, 

2  Spears   (S.  C.)   329—1203. 
Southwestern  Tel.  Co.  v.  Woughter,  56 

Ark.  206,  19  S.  W.  575—3630. 
Southwestern  Tel.,  etc.  Co.  v.  Gulf,  etc. 

Ry.,  52  S.  W.  106  (Tex.)— 3584. 
Southwestern  Tel.  &  Tel.  Co.  v.  Robin- 
son, 50  Fed.  810,  1  C.  C.  A.  684,  16 

L.  R.  A.  545—3621. 
Southwest,  etc.  Co.  v.  City  of  Joplin, 

101  Fed.  23—3474. 
Southwest    Nat.    Gas    Co.    v.    Fayette 

Fuel  Gas  Co.,  145  Pa.  St.  13,  23  Atl. 

224—2468. 
Southwick  v.  First  Nat.  Bank,  7  Hun, 

96—2559. 
Southworth      v.      Stamping      Ground 

Turnp.  Co.,  91  Ky.  485,  16  S.  W.  139 

—3499. 
South    Yorkshire,    etc.    Co.    v.    Great 

Northern  Ry.,   9  Exch.  55    (1853)  — 

3303. 
Sovereen,  etc.  Co.  v.  Wihiteside,  8  Ont. 

W.  R.   (Can.)   582   (1906)— 1760. 
Sovereign,  etc.  Co.,  In  re,  (1892),  3  Ch. 

279—840,  1993. 
Sovereign  L.  Ass'n  Co.,  In  re,  L.  R.  42 

Ch.  D.  540   (1889)— 1993. 
Sowles  V.  National  U.   Bank,   82  Fed. 

139,   696—1265,  3163. 
Sowles  V.  Soule,  59  Vt.  131,  7  Atl.  715— 

1542. 


4076 


TABLE  OP  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.J 


Sowles  V.   Welden   Nat.   Bank,   61  Vt. 

375,  17  Atl.  791—995. 
Sowles   V.  Witters,   39   Fed.   403—609, 

895. 
Sowles  V.  Witters,  40  Fed.  413—609. 
Spackman  v.  Evans,  L.  R.  3  H.  L.  Gas. 

171,  197   (1868)— 251,  383,  384,  387, 

444,  456,  1641,  2397. 
Spackman's  Case,  11  Jur.   (N.  S.)   207 

(1865)— 383. 
Spackman's  Case,  L.  R.  3  H.  L.  371 — 

383,  384. 
Spader  v.  Mural,  etc.  Mfg.  Co.,  47  N.  J. 

Eq.  18,  20  Atl.  378—1841,  3002. 
Spalding   v.   Bank  of  Muskingum,   12 

-Ohio,  544—2101. 
Spalding  V.  Paine,  81  Ky.  416—1183. 
Spalding  v.  Susquehanna  County  Bank, 

9  Pa.  St.  28—2361,  2364. 
Spangler   v.   Atchison,   etc.   R.   R.,    42 

Fed.  305—2558. 
Spangler  v.   Indiana,   etc.  Ry.,  21   111. 

276—356,  357,  369,  372,  375. 
Spargo's  Case,  L.  R.   8  Ch.   App.   407 

(1873)— 105,  115,  232. 
Sparhawk  v.  Union  Pass.  Ry.,  54  Pa. 

St.  401,  452,  453—2069,  2453. 
Sparhawk  v.  Yerkes,  142  U.   S.  1,   12 

Sup.  Ct  104,  35  L.  Ed.  915—1360. 
Sparks  v.   Dispatch  Transfer  Co.,  104 

Mo.  531,   15   S.  W.  417,  12  L.  R.  A. 

714,  24  Am.  St.  351—2294,  2344. 
Sparks  v.  Dunbar,  102  Ga.  129,  29  S.  E. 

295—2984. 
Sparks   v.   Liverpool   Water-works,   13 

Ves.  428    (1807)— 394. 
Sparks  v.  Lower  Payette  Ditch  Co.,  2 

Idaho,  1030,  29  Pac.  134—658. 
Sparks  v.  Weedon,  21  Md.  156—830. 
Sparks  v.  Woodstock,  etc.  Co.,  87  Ala. 

294,  6  So.  195—637. 
Sparks,  etc.  Co.  v.  Town  of  Newton,  60 

N.  J.  Eq.  399,  45  Atl.  596—3545. 
Sparks  Mfg.   Co.  v.  Town  of  Newton, 

57  N.  J.  Eq.  367,  41  Atl.  385—3545, 

3546. 
Sparling  v.  Parker,  9  Beav.  450  (1846) 

—57,  1368. 
Sparrow  v.  Bement  &  Sons,  142  Mich. 

441     (1905),    10    L.    R.    A.    (N.  S.) 

725   n,   105   N.   W.    881—1946,    2906, 

3194. 
Sparrow  v.  Bement  &  Sons,  146  Mich. 

326,  109  N.  W.  419—2906. 
Sparrow   v.   BVansville,   etc.   R.   R.,    7 

Ind.  369—3246,  3281. 
Spartanburg,  etc.  R.  R.  v.  De  Graffen- 

reid,  12  Rich.  L.  (S.  C.)  675,  78  Am. 

Dec.  476—317,  324. 
Spartanburg,  etc.  R.  R.  v.  Ezell,  14  S. 

C.  281—457. 
Spaulding   v.    Evenson,    149    Fed.    913 

(1906),  aff'd  150  Fed.  517,  9  L.  R.  A. 

(N.  S.)   904  n— 1381. 


Spaulding  v.    North    Milwaukee,    etc. 

Co.,   106  Wis.  481,  81  N.  W.  1064— 

1878,  1896,  2434. 
Spear  v.  Crawford,  14  Wend.  20,  23,  28 

Am.  Dec.  513—44,  298,  486,  2138. 
Spear  v.  Grant,  16  Mass.  9—501,  512, 

1500. 
Spear  v.  Hart,  3  Rob.    (N.  Y.)    420— 

1459,  1464. 
Spear  v.  Ladd,  11  Mass.  94 — 2225,  2236. 
Specht  V.  Bookhout,  14  TeX.  Civ.  App. 

443,  37  S.  W.  193—2115. 
Speed's  Estate,  In  re,  216  111.  23  (1905), 

108  Am.  St.  189,  71  N.  E.  809—2156. 
Speer  v.  Bordeleau,  20  Colo.  App.  413 

(1905),   79   Pac.   332—124,   157,   164, 

204. 
Speer  v.  Colbert,  200  U.  S.  130  (1906), 

26  S.  Ct.  201,  50  L.  Ed.  403—85,  827, 

1777. 
Special  Bank  Com'rs  v.  Franklin  Inst., 

11  R.  I.  557—3151,  3152. 
Speckert  v.  German  Nat.  Bank,  98  Fed. 

151,  38  C.  C.  A.  682—3081. 
Speicher  v.  Thompson,  141  Mich.  654 

(1905),  104  N.  W.  1104—1036. 
Speight  v.  Gaunt,  L.  R,  9  App.  Cas.  1 

(1883)— 913. 
Speir,  Matter  of,   69  N.  Y.  App.  Div. 

149,  74  N.  Y.  Supp.  555—1050. 
Speirs  v.  Union,  etc.  Co.,  174  Mass.  175, 

54  N:  E.  497—2329. 
Speiser  v.  Merchants'  Exchange  Bank, 

110   Wis.    506,    86   N.   W.   243—3153, 

3164. 
Spellier,  etc.  Co.  v.  Geiger,  147  Pa.  St. 

399,  23  Atl.  547—2379. 
Spellier,   etc.   Co.   v.   Leedom,   149  Pa. 

St.  185,  24  Atl.  197—463. 
Spellissy  v.   Cook,    etc.    Co.,   58   N.  Y. 

App.  Div.  283,  68  N.  Y.  Supp.  995— 

909,  926. 
Spelman   v.    Gold,   etc.    Co.,   26   Mont. 

76,  66  Pac.  597—2322. 
Spence  v.  Coleman  (1901),  2  K.  B.  199 

—1839. 
Spence  v.  Mobile,  etc.  Ry.,  79  Ala.  576, 

587—2595,    2605,     2655,    2660,    2742, 

2745,  3237. 
Spence  v.  Solomons  Co.,  129  Ga.  31,  58 

S.  E.  463—3167. 
Spencer  v.  Clarke,  1  N.  Y.  Supp.  533— 

2484. 
Spencer  v.   James,   10  Tex.   Civ.  App. 

327,  31   S.  W.   540,   43   S.  W.   556— 

1098,  1268. 
Spencer  v.  Johnston,  58  Neb.  44,  78  N. 

W:  482—1026. 
Spencer  v.  McClean,  20  Ind.  App.  626, 

50  N.  E.  769,  67  Am.  St.  271—304. 
Spencer  v.  Seaboard,  etc.  Co.,  137  N. 

C.  107  (1904),  1  L.  R.  A.  (N.  S.) 

604  n,  49  S.  B.  96—1311,  1322,  2011, 

2400,  3290. 


TABLE  OF  CASES. 


4077i 


[The  numbers  after  the  dash  refer  to  the  pages  of  th«  text.] 


Spencer  v.  World's  Columbian  Exposi- 
tion, 163  111.  117,  45  N.  E.  250—3120. 
Spence's  Case,  17  Beav.  203   (1853)— 

681. 
Spense  v.  Iowa  Valley  Constr.  Co.,  36 

Iowa,  407—655. 
Spering's  Appeal,  71  Pa.  St.  11,  24,  10 

Am.  Rep.  684—2179,  2184. 
Sperry  v.  Johnson,  11  Ohio,  452 — 324. 
Speyer  v.   Colgate,   4  Hun,   622 — 1154, 

1177. 
Spier  V.  Hyde,  92  N.  Y.  App.  Div.  467 

(1904),  87  N.  Y.  Supp.  285—904,  969, 

2204. 
Spies  V.  Chicago,   etc.  R.  R.,  30   Fed. 

397—2831. 
Spies  V.  Chicago,  etc.  R.  R.,  40  Fed. 

34,     6     L.     R.     A.     565—2480,  2681, 

2915. 
Spiker  v.  American,  etc.  Soc,  140  Mich. 

225  (1905),  103  N.  W.  611,  104  N.  W. 

670—2519. 
Spiller  V.  Paris,  etc.  Co.,  L.  R.  7  Ch. 

D.  368   (1878)— 2214. 
Spilman  v.  Mendenhall,  57  N.  W.  468 

(Minn.)— 527,   558. 
Spinks  V.  Clark,  147  Cal.  439    (1905), 

82  Pac.  45—1598. 
Spires  v.  Middlesex,  etc.  Co.,  70  N.  J. 

L.  355    (1904),  57  Atl.  424—3623. 
Spires  v.  Urbahn,  124  Cal.  110,  56  Pac. 

Y94 3434. 

Spiritual,  etc.  v.  Vincent,  127  Wis.  93 

(1906),  105  N.  W.  1026—1385. 
Spitzel  V.   Chinese  Corporation,  80   L. 

T.  Rep.  347  (1899)— 1708. 
Split  Rock,  etc..  In  re,  128  N.  Y.  408, 

28  N.  E.  506—3413. 
SpofEord  V.  Boston,  etc.  R.  R.,  128  Mass. 

326—3321. 
Spokane,  etc.  Co.  t.  Loy,  21  Wash.  501, 

58  Pac.  672,  60  Pac.  1119—2527. 
Spokane  Falls  Gas  L.  Co.  v.  St.  Paul 

Ry.   (MSS.  Wash.  1899)— 3434,  3643. 
Spokane  St.  Ry.  v.  Spokane,  5  Wash. 

634,  32  Pac.  456—3452,  3460. 
Spokane  St.  Ry.  v.  Spokane  Falls,  46 

Fed.  322—3414. 
Spokane   St.  Ry.   v.   Spokane  Falls,   6 

Wash.  521,  33  Pac.  1072—3438,  3442. 
Spokes  V.  Grosvenor  Hotel  Co.  (1897), 

2  Q.  B.  124—2457. 
Sponsler's  Appeal,  107  Pa.  St.  95—823. 
Spooner   v.    Bay    St.    Louis   Synd.,    47 

Minn.  464,  50  N.  W.  601—526. 
Spooner  v.  Browning   (1858),  1  Q.  B. 

528—1150. 
Spooner  v.  Holmes,  102  Mass.   503,  3 

Am.  Rep.  491—2657,  2666,  2677. 
Spooner  v.   Phillips,   62   Conn.   62,   24 

Atl.  524,  16  L.  R.  A.  461—1513. 
Spotswood    V.    Morris,    12    Idaho    360 

(1906)   6  L.  R.  A.  (N.  S.),  665  n,  85 

Pac.  1094—1365,  1367,  1374,  1384. 


Spottiswoode's  Case,  6  Be  G.,  M.  &  G. 

345  (1855)— 2194. 
Sprague,  In  re,  22  R.  I.  413,  48  Atl.  383 

—281,  915. 
Sprague     v.     Cocheco     Mfg.     Co.,     10 

Blatchf.   173,   22   Fed.  Cas.  960—923, 

1059. 
Sprague  v.  Fletcher,  69  Vt.  69,  37  Atl. 

239,  37  L.  R.  A.  840—1543,  1584. 
Sprague  v.  Hartford,  etc.  R.  R.,  5  R. 

I.  233—3379. 
Sprague  v.  Illinois  River  R.  R.,  19  111. 

174—1311,  1312,   3242,   3283. 
Sprague  v.  Nat.  Bank  of  America,  172 

III.  149,  50  N.  E.  19,  42  L.  R.  A.  606, 

64   Am.    St.   17—188,   190,    200,   237, 

242,  599. 
Sprague  v.  Smith,  29  Vt.  421,  70  Am. 

Dec.  424—2820. 
Sprague  v.  Sitickney,  52  Me.  592 — 2951. 
Sprague,   etc.   Co.   v.  Fuller,   158  Fed. 

588    (1908)— 2294. 
Sprague  Nat.  Bank  v.  Erie  R.  R.,  22  N. 

Y.  App.  Div.  526,  48  N.  Y.  Supp.  65— 

2875. 
Spreckels  v.   Goerill,   152   Cal.   383,   92 

Pac.  1011—998. 
Spreckles   v.    Nevada   Bank,    113    Cal. 

272,  45  Pac.  329,  33  L.  R.  A.  459,  54 

Am.  St.  348-1188,  1194,  1669. 
Sprigg  V.  Commonwealth,  etc.  Co.,  119 

Fed.  434—2788,  2799.- 
Sprigg  V.  Commonwealth,  etc.  Co.,  131 

Fed.  5,  65  C.  C.  A.  243—2788. 
Sprigg  V.  Commonwealth,  etc.  Co.,  206 

Pa.  St.  548  (1903),  56  Atl.  33—2788, 

2799. 
Spring  V.  Bowery  Nat.  Bank,  63  Hun, 

505,  18  N.  Y.  Supp.  574—3078. 
Spring  Co.  v.  Knowlton,  103  U.  S.  49, 

26     L.     Ed.      347—121,     136,      138, 

215,   818. 
Springer  v.  Chicago,  etc.  Co.,  202  111.  17 

(1903),  66  N.  E.  850—2137. 
Spring,  etc.  Bank  v.  Hurlings,  etc.  Co., 

32  W.  Va.  357,  9  S.  E.  243,  3  L.  R.  A. 

583—2144,  2345. 
Springfield  v.  Connecticut  River  R.  R., 

58  Mass.  63—3357,  3358. 
Springfield  v.    Smith,    40    So.    757,    37 

L.  R.  A.  446,  60  Am.  St.  569   (Mo.) 

—3461. 
Springfield,  etc.  Co.  v.  Bank  of  Bates- 

ville,   68   Ark.   234,    57   S.  W.   257— 

1288,  1434. 
Springfield  F.  &  M.  Ins.  Co.  v.  Keese- 

ville,  148  N.  Y.  46,  42  N.  E.  405,  30 

L.  R.  A.  660,  51  Am.  St.  667—3532. 
Springfield  Ry.  v.  Springfield,  85  Mo. 

674—3396. 
Springfield  Street  Ry.  v.   Sleeper,  121 

Mass.  29 — 319. 
Springport  v.  Teutonia  Sav.  Bank,  84 

N.  Y.  403—332,  346. 


4078 


TABLE  OF  CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Spring  Valley,   etc.   v.   City,   etc.,   124 

Fed.  574  (1903)— 3335. 
Spring  Valley  Water  Works,  In  re,  17. 

Cal.  132—637. 
Spring  Valley  Water  Works  v.  Barber, 

99  Cal.  36,  33  Pac.  735,  21  L.  R.  A. 

416—3536. 
Spring   Valley   Water   Works    v.    San 

Francisco,  22  Cal.  434 — 2527.' 
Spring   Valley    Water   Works   v.    San 

Francisco,  61  Cal.  3^1318. 
Spring    Valley   Water   Works    v.    San 

Francisco,  82  Cal.  286,  22  Pac.  910, 

1046,  6  L.  R.  A.  756,  16  Am.  St.  116 

—3526. 
Spring  Valley  Water  Works  v.  Schot- 

tler,  110  U.  S.  347,  352,  4  Sup.  Ct  48, 

28  L.  Ed.  1Y3— 1316,  1322,  3328,  3526. 
Spring  Valley  Water  Works  v.  Schott- 

ler,  62  Cal.  69—1537. 
Springwells  Tp.  v.  Detroit,  etc.  Ry.,  140 

Mich.  277    (1905),   103  N.  W.  700— 

3417. 
Sproule  V.  Bouch,  L.  R.  29  Ch.  D.  635 

(1885)— 1521,  1522. 
Spurgeon  v.  Santa  Ana,  etc.   Co.,  120 

Cal.  71,  52  Pac.  140,  39  L.  R.  A.  701— 

392,  1106,  3552. 
Spurlock  V.  Missouri  Pac.  Ry.,  90  Mo. 

199,    2    S.    W.    219—352. 
Spurlock  v.  Pacific  R.  R.,  61  Mo.  319— 

1421,  1423,  1430. 
Spyker  v.  Spence,  8  Ala.  333—2361. 
Squair   v.   Lookout   Mountain   Co.,    42 

Fed.  729—2403,  2473. 
Squiers  v.   Thompson,   73   N.   Y.  App. 

Div.  552  (1902),  76  N.  Y.  Supp.  734, 

aff'd  172  N.  Y.  652,  65  N.  B.  1122— 

426. 
Squire   v.   New   York,   etc.   R.   R.,    98 

Mass.  239,  93  Am.  Dec.  162—3371. 
Squire  v.  Princeton,   etc.   Co.,   68  Atl. 

176   (N.  J.  1907)— 2109,  3092. 
Staoe's    Case,    L.   R.    4   Oh.    App.    682 

(1869)— 115. 
Stack  V.  Detour,  etc.  Co.,  151  Mich.  21, 

114  N.  W.  876—2151,  2641. 
Stackpote  V.  Seymour,  127  Mass.  104 — 

1102. 
Stacy  V.  Cherokee,  etc.  Works,  70  S.  C. 

178   (1904),  49  S.  B.  223—1939. 
Stacy  V.    Glen,   etc.    Co.,    223    111.    546 

(1906),  8  L.  R.  A.  (N.  S.)  966  n,  79 

N.  B.  13S— 2050. 
Stafford, V.  American  Mills  Co.,  13  R. 

I.  310—2532. 
Stafford  v.  Bolton,  1  Bos.  &  P.  40—88. 
Stafford    v.    Horton,    1    Bro.    Ch.    482 

(1785)— 825. 
Stafford  v.  Produce,  etc.  Co.,  61  Ohio 

St.  160,  55  N.  B.  162,  76  Am.  St.  371 

—68,  739,  1427,  1440. 
S.tafford    v.    St.    John,    164    Ind.    277 

(1905),  73  N.  E.  596—1756. 


Stafford,   etc.  Ry.  v.  Middle,  etc.   Co., 

66  Atl.  775   (Conn.  1907)— 2249. 
Stafford  Nat.  Bank  v.  Palmer,  47  Conn. 

443—640. 
Staffordshire  Gas,  etc.  Co.,  In  re,  66  L. 

T.  Rep.  48    (18'91)— 265. 
Staffordshire  Gas,  etc.  Co.,  In  re,  66  L. 

T.  Rep.  413   (1892)— 2244. 
Stahlberger  v.  New  Hartford  Leather 

Co.,  92  Hun,  245,  36  N.  Y.  Supp.  708 

—2315. 
Stahn  V.  Catawba  Mills,  53  S.  C.  519, 

31  S.  B.  498—2081,  2477. 
Stainback  v.  Pernly,  9  Sim.  556  (1839) 

—1033. 
Stainback  v.  Junk,  etc.  Co.,  98  Tenn. 

306,  »9  S.  W.  530—2238,  2771. 
Stall  v.  Catskill  Bank,  18  Wend.  466— 

■52. 
Stallcup  V.   National   Bank,   15   N.  Y. 

St.  39—2286. 
Stamford  Bank  v.  Benedict,  15  Conn. 

437,  445—2329. 
Stamford  Bank  v.  Ferris,  17  Conn.  259 

—1265. 
Standard    Asphalt   Co.    v.   Merrimack, 

etc.  Co.,  195  Mass.  461,  81 N.  B.  262— 

550. 
Standard,   etc.   Bank  v.   Garfield,   etc. 

Bank,  56  N.  Y.  App.  Div.  43,  67  N.  Y. 

Supp.  472—2113. 
Standard,  etc.  v.  Heydenrych,  97  L.  T. 

Rep.  148    (1907)— 2591. 
Standard,   etc.   Co.  Ltd.,  Re,  96  L.  T. 

Rep.  829  (1906)— 888. 
Standard,  etc.  Co.  v.  Byers,  31  Wash, 

100   (1903),  71  Pac.  766—1690. 
Standard,  etc.  Oo.  v.  Excelsior,  etc.  Co., 

108  La.  74  (1902),  32  So.  221—2126. 
Standard,,  etc.  Co.  v.  Jones,  64  Ohio  St. 

147,  59  N.  B.  885—2504. 
Standard,  etc.  Co.  v.  Muncey,  33  Tex. 

Civ.  App.  416  (1903),  76  S.  W.  931— 

1380,  3214. 
Standard,  etc.  Co.  v.  Siegel-Oooper  Co., 

44  App.  Div.  121,  60  N.  Y.  Supp.  739 

—2285. 
Standard,   etc.   Co.  v.   Windham  Nat 

Bank,  71  Oonn.   668,  42  Atl.  1006— 

2303. 
Standard  Mfg.  Co.,  In  re  (1891),  1  Ch. 

627—2711. 
Standard  Oil  Co.  v.  Commonwealth,  110 

Ky.  821   (1901),  62  S.  W.  897—77. 
Standard  Oil  Co.  v.  Commonwealth,  28 

Ky.  L.  R.  1369,  91  S.  W.  1128—2526. 
Standard  Oil  Co.  v.  Soofield,  16  Abb.  N. 

Cas.  372—2046. 
Standard  Oil  Co.  v.  U.  S.,  —  Fed.  — 

(1908)— 2229. 
Standen  v.  New  Rochelle  Water  Co.,  91 

Hun,  272,  36  N.  Y.  Supp.  92—3543. 
Standing  v.  Bowring,  L.  B,  27  Ch.  D. 

341—832,  901. 


TABLE  OF  CASES. 


4079 


[The  numbers  aftefthe  dash  refer  to  the  pages  ot  the  text.] 


Standley  v.  Hendrte,  etc.  Co.,  27  Colo. 

331,  61  Pac.  600 — 3137. 
Stanford  v.  City,  etc.,  131  Cal.  34,  63 

Pac.  145—59,  1537. 
Stang's  Appeal,   10  W.  N.  Cas.   409 — 

519. 
Stanhope's  Case,  L.  R.  1  Ch.  App.  161 

(1865)— 378,   383,   384. 
Staniland  v.  Willott,  3  Macn.  &  G.  664 

(1850)— 834. 
Stanislaus  County  v.  San  Joaquin,  etc. 
Co.,  192  U.  S.  201   (1904),  24   S.  Ct. 
241,  48  L.  Ed.  406—1323,  3335,  3337, 
3527.  3553. 
Stanley,  Ex  parte,  33  L.  J.   (Oh.)   '535 

(1864)— 363. 
Stanley  v.  Chester,  etc.  Ry.,  1  Ry.  Cas. 
58,  9  Sim.  264,  3  Myl.  &  C.  773  (1838) 
—2211. 
Stanley   v.    Cleveland,    etc.    R.   R.,    18 

Ohio  St.  552—3303. 
Stanley  v.  Luse,  36  Oreg.  25,  32,  33,  58 
Pac.  75—1896,  1901,  1903,  2233,  2263, 
2494. 
Stanley  v.   Sheffield,   etc.   Co.,   83  Ala. 

260,  4  South.  34—2279. 
Stanley   v.    Stanley,    26   Me.   191 — 719, 

1307. 
Stanley  v.  Supervisors,  121  U.  S.  535, 
7  Sup.  Ct.  1234,  30  L.  Ed.  1000,  105 
U.  S.  305,  26  L.  Ed.  1044—1556. 
Stannard  v.  Reid  &  Co.,  114  N.  Y.  App. 
Div.  135   (1906),  99  N.  Y.  Supp.  567 
—1842. 
Stannard  v.  Reid  &  Co.,  118  N.  Y.  App. 
Div.  304  (1907),  103  N.  Y.  Supp.  521 
—3130. 
Stanton    v.    Alabama,    etc.    R.    R.,    2 
Woods,  506,  22  Fed.  Cas.  1065—3142, 
3143,  3147. 
Stanton    v.    Alabama,    eitc.    R.    R.,    2 
Woods,  523,  22  Fed.  Cas.  1070—2569, 
2590,  2593,  2651. 
Stanton  v.  Alabama,  etc.  R.  R.,  31  Fed. 

585—3143. 
Stanton  v.  Allen,  5  Denio,  434,  49  Am. 

Dec.  28^—1341. 
Stanton   v.   Baird,   etc.   Co.,   32   South. 

299  (Ala.)— 2362. 
Stanton  v.  Camp,  4  Barb.  274—2348. 
Stanton   v.    Collier,    3    El.    &   Bl.    274 

(1854)— 1230. 
Stanton  v.  Embry,  93  U.  S.  548,  23  L. 

Ed.  983—2853. 
Stanton  v.  Gilpin,  38  Wash.  191  (1905), 

80  Pac.  290—532,  1950. 
Stanton  v.  King,  69  N.  Y.  609—1744. 
Stanton  v.  King,  8  Hun,  4—1744. 
Stanton  v.  Missouri  Pac.  Ry.,  15  N.  Y. 
Civ.   Pro.   296,   2   N.   Y.   Supp.   298— 
2462,  3186. 
Stanton  v.   New   York,   etc.  R.   R.,   59 
Conn.   272,   22   AU.   300,   21  Am.   St. 
110—2213,  2220. 


Stanton  v.  Small,  3  Sandf.  2i30 — 984. 
Stanton  v.  Sturgis,  140  Fed.  789  (1905) 

—1860. 
Stanton   v.  Wilkeson,    8   Ben.  '357,    22 

Fed.  Cas.  1074—557. 
Stanton  v.  Wilson,  2  Hill,  153—298. 
Stanton  Iron  Co.,  In  re,  21  Beav.  164 

(1855)— 1743. 
Stanwood  v.    Wishard,    134    Fed.   959 

(1905)— 2862. 
Stanwood  v.  Stan-wood,  17  Mass.  57 — 

895. 
Stanwood   v.    Sterling   Metal    Co.,    107 

111.  App.  569  (1903)— 473. 
Stapleford  Colliery  Co.,  In  re,  49  L.  J. 

(Ch.)  253  (1880)— 1870. 
Staples  V.  Eastman,  etc.  Co.   (1896),  2 

Ch.  303—758. 
Staples  V.   Gould,  9  N.  Y.   520—987. 
Stapylton  v.  Thaggiard,  91  Fed.  93,  33 

C.  C.  A.  353—1551. 
Star  Brewery,  etc.  v.  United  Breweries 

Co.,  121  Fed.  713,  58  C.  C.  A.  133— 

1352. 
Starbuck  v.  Housatonic  R.  R.,  83  Hun, 

534,  32  N.  Y.  Supp.  87—1927. 
Starbuck  v.   Mercantile  Trust  Co.,   60 

Conn.  553,  24  Atl.  32—1719. 
Star  Co.  V.  Andrews,  58  N.  Y.  Super. 

Ct.  188,  9  N.  Y.  Supp.  731—2760. 
Star  P.  Ins.  Co.  v.  Palmer,  41  N.  Y. 

Super.  Ct.  267-1252. 
Starin  v.  Genoa,  23  N.  Y.  439 — 331,  344, 

351. 
Staring  v.  Western  Union  Tel.  Co.,  11 

N.  Y.  Supp.  817—3616. 
Stark  V.  Burke,  9  La.  Ann.  341—506, 

525,  527. 
Stark  V.  Lancaster,  etc.  Oo.,  218  Pa.  St. 

574  (1907)— 3624. 

Stark  V.  Muskegon,  etc.  Co.,  141  Mich. 

575  (1905),  1  L.  R.  A.  (N.  S.)  822  n, 
104  N.  W.  1100—3623. 

Stark  Bank  v.  U.  S.  Pottery  Oo.,  34  Vt. 

144—2303,  2564,  2697. 
Starke  v.   Guffey  Pet.   Co.,   80   S.  W. 

1080   (Tex.  1904)— 1997. 
Starke  v.  GufEey  Pet.  Co.,  98  Tex.  542, 

86  S.  W.  1—1997,  2003. 
Starkey  v.   Governors,  etc.  of  Bk.  of 

England,    88    L.    T.    Rep.    244—926, 

1160. 
Starkey  v.   Governors,   etc.   of  Bk.   of 

England     (1903),    A.    C.    114—1065, 

1068. 
Starkweather  v.  American  Bible  Soc, 

72  111.  50,  22  Am.  Rep.  133—2147. 
Starkweather,  etc.  Co.  v.  Brown,  25  R. 

I.  142  (1903),  55  Atl.  324—678. 
Starr  v.  Camden,  etc.  R.  R.,  24  N.  J.  L. 

592—3360. 
Starr  v.  Chicago,  etc.  Ry.,  110  Fed.  3, 

188  U.  S.  537,  23  S.  Ct.  398,  47  L.  Ed. 

584— 2864^ 


4060 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


Starr    v.     Sbeppard,     145    Mich.     302 

(1906) ,  108  N.  W.  709—2476,  2511. 
Starr  v.  Gregory,  etc.  Co.,  6  Mont.  485, 

13  Pac.  195—2321. 
Starr,  etc.  Ass'n  v.  North,  etc.  Ass'n, 

77   Conn.   83    (1904),   58   Atl.   467— 

2360,  3358,  3554. 
Starrett  v.  Rockland  F.  &  M.  Ins.  Co., 

65  Me.  374 — 294. 
State  V.  Accommodation  Bank,  26  La. 

Ann.  288-1322; 
State  V.  Ackerman,  51  Ohio  St.  163,  37 

N.  E.  828,  24  L.  R.  A.  298—1366. 
State    V.    Adams,    44    Mo.    570—1320, 
.  1364. 
State  V.  Adams,  etc.  Co.,  66  Minn.  271, 

68   N.  W.   1085,   38   L.   R.   A.   225— 

1381. 
State  V.  Adams,  etc.  Co.,  116  N.  "W.  302 

(Neb.   1908)— 1337. 
State  T.  Allen,  104  La.  301,  29  South. 

114—1416. 
State  V.  American  Book  Co.,  69  Kan. 

1   (1904),  1  L.  R.  A.   (N.  S.)   1041  n, 

76  Pac.  411—2162. 
State  V.  American  Cotton  Oil  Trust,  40 

La.  Ann.  8,  3  South.  409—126. 
State  V.  American,  etc.  Assoc,  64  Minn. 

349,  67  N.  W.  1—1799. 
State  V.  American,  etc.  Co.,  43  N.  J.  L. 

381—3570,   3593. 
State  V.   American,   etc.   Co.,   65   Kan. 

847  (1902),  69  Pac.  563—1793,  2153. 
State  V.  Anderson,  90  Wis.  550,  63  N. 

W.  746—3275,  3461,  3472. 
State  V.  Anderson,  97  Wis.  114,  72  N. 

W.  386—3275,  3461,  3472,  3486. 
State    V.    Ande"rson,    31    Ind.   App.    34 

(1903),   67   N.    E.     207—17,    18,   22, 

1635,  1706. 
State  V.  Armour  Packing  Co.,  173  Mo. 

356   (1903),  64  L.  R.  A.  464,  96  Am. 

St.    515,    73    S.   W.    645—1336,   1790, 

2365. 
State  V.  Associated  Pre^,  159  Mo.  410, 

60  S.  W.  91,  51  L.  R.  A.  151,  81  Am. 

St.   368—3554. 
State  V.  Atchison,  176  Mo.  687  (1903), 

63  L.  R.  A.  761  n,  75  S.  W.  776—1790, 

3323. 
State  V.  Atchison,  etc.  R.  R.,  24  Neb. 

143,  38  N.  W.  43,  8  Am.  St.  164—126, 

206,  1782,  1795,  3257,  3279. 
State  V.  Atchison,  etc.  Ry.,  77  Fed. 

339,  341,  343—2560. 
State  V.  Atchison  &  N.  R.  Co.,  38  Neb. 

437,  57  N.  W.  20—126,  205,  1782, 

1795,  3258. 
State  V.  Atlantic  City,   etc.  R.  R.,   69 

Atl.   468    (N.  J.   1908)— 858. 
State  V.  Atlantic,  etc.  Co.,  Bl  Fla.  578 

(1906),  41  So.  705—3591. 
State  V.   Atlantic,   etc.  R.  R.,   51   Fla. 

543  (1906),  41  So.  529—3591. 


State  V.  Bailey,  16  Inid.  46,  79  Am.  Dec. 

405—109,  1326,  1783,  2006,  3295. 
State  V.  Baker,  62  Neb.  840  (1901),  88 

N.  W.  124—3599. 
State  V.  Baltimore,   etc.  R.  R.,  6  Gill 
(Md.)     363,    387—1447,    1452,    1462, 

1463,  1466,  1467,  1472,  2613. 
State  V.  Baltimore,  etc.  R.  R.,  48  Md. 

49—1548. 
State  V.  Baltimore,  etc.  R.  R.,  77  Md. 

489,  26  Atl.  865—3299. 
State  V.  Bank,  etc.,  70  Minn.  3'98,  73  N. 

W.  153,  68  Am.  St.  538—671. 
State  V.  Banking  Department,  etc.,  113 

La.  150  (1904),  36  So.  921—87. 
State   V.    Bank   of   Charleston,    2    Mc- 

Mull.  (S.  C.)  439,  39  Am.  Dec.  135— 

1804. 
State  v.   Bank  of  Commerce,   53  Fed. 

735,   rev'd  152  U.   S.  454,  14   S.  a. 

654,   38  L.  Ed.  511—1548. 
State  V.  Bank  of  Commerce,  95  Tenn. 

221,  31  S.  W.  993—3,  1548. 
State  V.  Bank  of  Hemingfordj  58  Neb. 

818,  80  N.  W.  50—2052. 
State  V.  Bank  of  Louisisina,  6  La.  745 

—1473. 
State  V.  Bank  of  Maryland,  6  Gill  & 

J.  205,  219,  26  Am.  Dec.  561—2107, 

2738. 
State    V.    Bank    of   New   England,    55 

Minn.  139,  56  N.  W.  575—3039. 
State  V.  Bank  of  Ogallala,  65  Neb.  20 

(1902),  90  N.  W.  961,  91  N.  W.  497— 

799. 
State   V.   Bank   of   South   Carolina,    1 

Spears,  L.  (S.  C.)  433—1784. 
State  V.  Barron,  57  N.  H.  498 — 1784. 
State  V.  Barron,   58   N.  H.   Z70 — 1778, 

1784,  1787. 
State  V.  Bass,  101  Me.  481   (1906),  64 

Atl.  884—48,  666,  2085. 
State  V.  Bates,  2  Harr.  (Del.)  18—2142. 
State  V.  Bay,  etc.   Co.,  4  Pen.    (Del.) 

214   (1901),  57  Atl.  291—1401. 
State  V.  Beck,   81  Ind.   500,   501—254, 

638,  1784,  1794,  3504. 
State  V.  Bell,   34   Ohio  St.   194—3418, 

3435. 
State  V.  Bell  Telephone  Co.,  23  Fed. 

539—3504,  3652. 
State  T.   Bell   Telephone  Co.,  36  Ohio 

St.    296,    38    Am.   Rep.    583—88,   89, 

3504,  3505,  3652. 
State  V.  Bentley,  23  N.  J.  L.  532—1545, 

1547.  , 

State  V.  Bergen  Neck  Ry.,  53  N.  J.  L. 

108,  20  Atl.  762—1803. 
State   V.   BergenthaJ,   72   Wis.   314,   39 

N.  W.  566—1393. 
State  V.  Berry,  52  N.  J.  L.  308,  19  Atl. 

665—1574. 
State  V.  Bienville  Oil  Works,  28  La, 

Ana.  204—1395,  1402,  1403. 


TABLK  OF  CASES. 


4081 


[The  numbers  after  the  dash  refer  to  the  pages  of  the  text.] 


State  V.  Bissell,  4  Greene,  328 — 329. 
State  V.  Bonnell,  35  Ohio  St.  10,  15,  17 

—1617,  1G31,  1636,  1683,  1762. 
State  V.   Booneville,   etc.  Co.,   206  Mo. 

74,  103  S.  W.  1052—1798,  3466. 
State  V.  Boston,  etc.  Co.,  22  Mont.  220, 

56  Pac.  219—2233,  2496. 
State  V.  Boston,  etc.  Co.,  22  Mont.  241, 

56   Pac.   281—2496. 
State  V.  Boston,  etc.  R.  R.,  25  Vt.  433— 

2145. 
State  V.  Bradford,  32  Vt.  50—3. 
State  V.  Branin,  23  N.  J.  L.  484—1545, 

1547. 
State  V.  Brassfield,  67  Mo.  331 — 346. 
State  V.  Brice,  7  Ohio,  82 — 2233. 
State  V.  Brown,  64  Md.  199,  1  AU.  54, 

6  Ml.  172—2631,  2642,  2906. 
State   V.   Brown,   73   Md.   484,   21   Atl. 

374—2823. 
State  V.  Brown,  etc.  Mfg.  Co.,  18  R.  I. 
16,  25  Atl.  246,  17  L.  R.  A.  856—1321, 
3313. 
State  V.  Brownstown,  etc.  Co.,  120  Ind. 

337,  22  N.  B.  316—1779. 
State  V.  Buckeye,  etc.  Co.,  61  Ohio  St. 

520,  56  N.  E.  464—1343. 
State  V.  Building  Assoc,   35  Ohio   St. 

25g 1789 

State  V.  Buil,  16  Conn.  179—10,  1822. 
State  V.  Burnell,  80  N.  W.  460   (Wis.) 

—3444. 
State  V.  Butler,  86  Tenn.  614,  8  S.  W. 

586—866,   1569. 
State  V.  Butler,  2  Pickle   (Tenn.),  614 

(1888),  8  S.  W.  586—3492. 
State  V.  Cannon,  etc.  Assoc,  67  Minn. 

14,  ©9  N.  W.  621—1797. 
State  V.  Cape,  etc.  Co.,  207  Mo.  85,  105 

S.  W.  761—3503. 
State  V.  Cape  May,  58  N.  J.  L.  565,  34 

Atl.  397—3432,  3439. 
State  V.  Cape  May,  59  N.  J.  L.  393,  36 

Atl.  679,  36  L.  R.  A.  656 — 3455. 
State  V.  Cape  May,  59  N.  J.  L.  396,  36 

Atl.  696,  36  L.  R.  A.  653—3455. 
State  V.  Capital  City  "Water  Co.,  102 
Ala.      231,      14      South.      652—1783, 
3536. 
State  V.  Caretta  Ry.,  56  S.  E.  520  (W. 

Va.  1907)— 1807,  1982,  3350. 
State     V.     Carmean,     126     Iowa,     291 
(1905),  106  Am.  St.  532,  102  N.  W. 
97—101,  2084,  2380. 
State  V.  Carpenter,  51  Ohio  St.  83,  37 
N.  B.  261,  46  Am.  St.  556—1103.  1107, 
1596. 
State    V.    Carpenter,     129    "Wis.     180 
(1906),  8  L.  R.  A.  (N.  S.)  788  n,  108 
N.  "W.  641—1409,  1581. 
State  V.  Carteret  Club,  40  N.  J.  L.  295 

—1362. 
State  V.  Catron,  118  Mo.  280,  24  S.  "W. 
439—666. 
256 


State  V.  Central,  etc.  Assoc,  29  Ohio 

St.  399—630,  1783,  3497. 
Sitate  V.  Central,  etc  Ry.,  109  Ga.  716, 

35   S.   E.  37,  48   L.  R.  A.  351—859, 

3242. 
State  V.  Central   Iowa  Ry.,  71  Iowa, 

410,  415  (1887),  60  Am.  Rep.  806,  32 

N.  W.  409—34. 
State  V.  Central  N.  J.  Tel.  Co.,  53  N.  J. 

L.  341,  21  Atl.  460,  11  L.  R.  A.  664— 

3506. 
State  V.  Centralia,  etc.  Co.,  42  Wash. 

632  (1906),  7  L.  R.  A.  (N.  S.)  198  n, 

114    Am.    St.    137,    85    Pac     344— 

3348. 
State    V.    Chamber    of    Commerce,    77 

Minn.  308,  79  N.  W.  1026—1361. 
State  V.  Chamber  of  Commerce,  20  Wis. 

63—1359,  1362. 
State  V.  Charleston  County,  10  Rich.  L. 

491—332. 
State   V.    Chehalis    Superior   Court,    8 

Wash.  210,  35  Pac  1087,  25  L.  R.  A. 

354—3060. 
State  V.  Cheraw,   etc.  R.  R.,  16  S.  C. 

524—40,  745,  1104. 
Staite  V.   Chicago,   etc,   Ry.,   38   Minn. 

281,  37  N.  W.  782—3329. 
State  V.  Chicago,  etc.  Ry.,  89  Mo.  523, 

14  S.  W.  522—3231. 
State  V.  Chicago,  etc  Ry.,  4  S.  D.  261, 

56  N.  W.  894,  46  Am.  St.  783—2523. 
State      V.    Chilhowee,    etc    Mills,    115 

Tenn.  266  (1905),  2  L.  R.  A.  (N.  S.) 

493  n,  112  Am.  St.  825,  89  S.  W.  741 

—1766. 
State  V.   Cincinnati,  etc  Co.,  18   Ohio 

St.   262—1784,  3480,  3483. 
State  V.  Cincinnati,  etc  R.  R.,  47  Ohio 

St.  130,  23  N.  E.  928—1794,  3321. 
State  V.  Circuit  Court,  98  Wis.  143,  73 

N.  W.  788—3035. 
State  V.   Citizens'   Bank,   52   La.  Ann. 

1086,   27   South.   709—1573,   3647. 
State   V.    Citizens'   Bank,   etc.,    51   Lia. 

Ann.  426,  25  South.  318—1389,  1402, 

3505. 
State  V.   City  of  Bangor,   98   Me.   114 

(1903),  56  Atl.  589^3466. 
State  V.  City  of  Milwaukee,  132  Wis. 

615,  113  N.  W.  40—3598. 
State  V.  City  of  New  Orleans,  106  La, 

469,   31  South.  55—3113. 
State  V.  City  of  Sheboygan,  111  Wis 

23,   86  N.  W.   657—3404,  3507,  3597, 

3600,  3603,  3605. 
State  V.  City  of  Spokane,  24  Wash.  53, 

63  Pac  1116—3597. 
State  r.  City  of  South  Park,  34  Wash. 

162  (1904),  101  Am.  St.  998,  75  Pac. 

636—1793. 
State  V.  Clancy,  20  Mont.  284,  50  Pac. 

852—2492,  3043. 
State  V.  Clark,  23  Minn.  422—330,  350. 


4082 


TABLE  OF   CASES. 


[The  numbers  after  the  dash  refer  tp  the  pages  ot  the  text.] 


State  V.  Clayton,  138  N.  C.  732  (1905), 

50  S.  E.  866—989; 

State  V.  Cobb,  64  Ala.  127,  158—2569, 

2588,  2651,  2653,  2698,  2706. 
State  y.  Oollectors,  25  N.  J.  L.  315— 

1572. 
State  V.   Colias,   150  Ala.   515,   43   So. 

190—77. 
State  V.   Calumbus,   etc.   Co.,  2   Sneed 

(Tenn.),  254—1787. 
State   V.    Columbus    Gas,    etc.    Co.,    34 

Ohio  St.  572,  32  Am.  Rep.  390—3478, 

3482. 
State  V.  Commercial  Bank,  6  Sm.  &  M. 

(14  Miss.)    218,   45  Am.  Dec.  28'0— 

1786,  2310. 
State   V.    Commercial   Bank,    21   Miss. 

569,    53    Am.    Dec.    106—1786,    1797, 

2108. 
State   V.   Oommiercial   Bank,    33   Miss. 

474—1784. 
State  V.  Commissioners,  23  N.  J.  L.  510 

—1572. 
State   V.    Commissioners   of   Taxation, 

37  N.  J.  L.  240—1568. 
State  V.  Common  Council,  96  Wis.  73 

(1897),  71  N.  W.  86—333. 
State  V.  Comptroller,  54  N.  J.  L.  135, 

23  Atl.  122—1446,  1564. 
State  V.  Concord,  etc.  R.  R.,  62  N.  H. 

gyg, 3307. 

State  V.  Conklin,  34  Wis.  21—26. 
State  V.  Consitantine,  42  Ohio  St.  437, 

51  Am.  Bep.  833—1650. 

State  V.  Consumers',  etc.  Co.,  61  N.  E. 

674,  55  L.  R.  'A.  245   (Ind.)— 3478. 
State  V.  Consumers',  etc.  Co.,  115  La. 

782  (1905),  40  So.  45—1104. 
State  V.  Continental  Tobacco  Co.,  177 

Mo.  1  (1903),  75  S.  W.  737—1336. 
State  V.  Cook,  181.  Mo.  596   (1904),  80 

S.  W.  929—649,  2148. 
State  V.  Cook,  178  Mo.  189   (1903),  77 

S.  W.  559—795,  1627,  2764. 
State  V.  Cook,  171  Mo.  348   (1903),  71 

S.  W.  829—2152,  3576. 
State  V.  Corkins,  123  Mo.  66,  27  S.  W. 

363—645. 
State  V.  Corning,  etc.  Bank,  113  N.  W. 

500  (Iowa,  1907)— 2563. 
State  V.  Corrigan  St.  Ry.,  85  Mo.  263, 

274,  282,  55  Am.  Rep.  361—3390,  3397, 

3458. 
State    V.    Cbughran,    19    S.    Dak.    271 

(1905),  103  N.  W.  31—2340. 
State   V.    Coyncil    Bluffs,    etc.    Co.,    11 

Neb.  354,  9  N.  W.  563—1783,  3477. 
State  V.  Cowen,  83  Md.  '549,  35  Atl.  161, 

354,  581—2679. 
State  V.  Crescent  City,  etc.  Co.,  24  La. 

Ann.   318—273,   448. 
State  V.  Cronan,  23  Nev.  437,  49  Pac. 

41—1631,     1640,     1659,     1664,     1685, 

1686. 


State  V.  Cumberland,  etc.  Co.,  114  Tenn. 

194  (1905),  86  S.  W.  390—1344,  1793, 

3507,  3511. 
State  V.   Cumberland,   etc.  R.   R.,   105 

Md.  478,  66  Atl.  458—1785,  3315. 
State  V.  Curtis,  9  Nev.  325 — 26,  2242, 

2245,   2258,   2261. 
State  V.  Dallas  County  Court,  72  Mo. 

329—339,  344. 
State  V.  Davison,   64  Atl.  761   (N.  H. 

1906)— 2084. 
State  V.  Dawson,  16  Ind.  40 — 10. 
State  V.  Dayton,  etc.  Co.,  64  Ohio  St. 

272,  60  N.  B.  291—1798,  3437. 
State  V.  Dearing,  184  Mo.  647   (1904), 

84  S.  W.  21—2219,  3042,  3045. 
State   V.   Debenture,    etc.    Co.,    51   La. 

Ann.  1874,  26  Sourth.  600—464,  1783. 
State  V.  Delaware,  etc.  Co.,  47  Fed.  633 

—3504,  3652. 
State  V.  Delaware,  etc.  R.  R.,  30  N.  J. 

L.  473—3382. 
State  V.  Delmar  Jockey  Club,  200  Mo. 

34    (1906),  92   S.  W.   185,   98   S.  W. 

539,  aff'd  210  tJ.   S.   324,   52  L.  Ed. 

1080—1788,  1798. 
State  V.  Denham,  71  Pac.  196  (Wash.) 

— 30.6'9. 
State  V.  Dillon,  125  Ind.  65,  25  N.  E. 

136—2259. 
State  V.  District  Court,  15  Mont.  324, 

39  Pac.  316,  27  L.  R.  A.  392,  48  Am. 
St.  682—2499. 

State  V.  District  Court,  21  Mont.  155, 

53  Pac.  272,  69  Am.  Rep.  645—3047. 
State  V.  Dodge  City,  etc.  Ry.,  53  Kan. 

377,  36  Pac.  747,  42  Am.  St.  295—35, 

3339. 
State  V.  Donnell  Mfg.  Co.,  107  S.  W. 

1112   (Mo.  1908)— 1407. 
State  V.  Dreany,  65  Kan.  292    (1902), 

69  Pac.  182—1333. 
State  V.  Dry  Fork  R.  R.,  50  W.  Va.  235, 

40  S.  E'.  447—2523. 

State  V.  Duff,  80  Wis.  13,  49  N.  W.  23— 

3503. 
State  V.  Duluth  St.  Ry.,  76  Minn.  96, 

78  N.  W.  1032,  57  L.  R.  A.  63—3436, 

3461. 
State   V.    Bast    Cleveland,    etc.   Ry.,   6 

Ohio  C.  C.  318,  Sup.  Ct.  1892—3419. 
State  V.  Bast  Cleveland  R.  R.,  6  Ohio 

Oir.  Ct.  R.  318—3402. 
State  V.  East  Fifth   St.  Ry.,  140  Mo. 

5391,  41  S.  W.  955,  38  L.  R.  A.  218,  62 

Am.  St.  742—1795,  3415. 
State  V.   Edgefield,   etc.  R.  R.,   6   Lea 

(Tenn.),  353—3125. 
State  V.  Edwards,  86  Me.  102,  29  Atl. 

947,  25  L.  R.  A.  504,  41  Am.  St.  528— 

3555. 
State  V.  Egg  Harbor  City,  55  N.  J.  L. 

245,  26  Atl.  89—3432,  3514. 
State  V.  Einstein,  46  N.  J.  L.  479—1389. 
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State  V.  B.  Jersey  Tel.  &  Tel.  Co.,  61 

N.  J.  L.  136,  38  Atl.  752—3404. 
State  V.  Elizabeth,  58  N.  J.  L.  619,  34 

Atl.  146,  32  L.  R.  A.  170—3455. 
State  V.   Ellis,    45   La.   Ann.   1418,   14 

South.   308—2858. 
State  V.  EJquitaMe  L.  etc.  Co.,  142  Mo. 

325,  41  S  W.  916—1787,  1793. 
State  V.  Essex  Bank,  8  V.t.  489—1784, 

1790. 
State  V.  Excelsior,  etc.  Co.,  69  Kan.  45 

(1904),  76  Pac.  447—3488. 
State  V.  Pagan,  42  Conn.  32 — 1646. 
State  V.  Farmer,   7  Ohio  C.  C.   429 — 

1396. 
State  V.  Parm«rs',  etc.  Co.,  81  Tex.  530, 

17  S.  W.  60—127,  2900,  3182. 
State  V.  Farrier,  47  N.  J.  L.  383,  1  Atl. 

751—2244. 
State  V.  Farrier,  48  N.  J.  L.  613,  7  Atl. 

881—2244. 
State  V.  Farris,  45  Mo.  183—1685. 
State  V.  Faudre,  54  W.  Va.  122  (1903), 
63  L.  R.  A.  877,  102  Am.  St.  927,  46 
S.  E.  269—3477. 
State  V.  Felton,  52  N.  J.  L.  161,  19  AO. 

123—2303,  2367. 
State  V.  Ferris,  42  Conn.  560,  568 — 45, 

1090,   1659,   1662,   1751. 
State  T.  Fidelity,  etc.  Co.,  113  Iowa, 

439,  85  N.  W.  638—1834. 
State  V.  Fidelity,  etc.  Co.,  39  Minn.  538, 

41  N.  W.  108—1793,"  2153. 
State  V.  Firemen's,  etc.  Co.,  152  Mo.  1, 
52     S.    W.     595,     45    L.    R.    A.    363 
—1336. 
State  V.  First  Nat.  Bank,  89  Ind.  302— 

60,  1104,  1130,  1190,  1288. 
State  V.  First  Nat.  Bank,  2  S.  D.  568, 

51  N.  W.  587—99. 
State  V.  Flad,  23  Mo.  App.  185-3405, 

3603. 
State  V.  Flawll,  24  N.  J.  L.  370—1532. 
State  V.  Fleming,  147  Mo.  1,  44  S.  W. 

758—1793. 
State  V.  Florida,  etc.  R.  R.,  15  Fla.  690 

—2740. 
State  V.  Foley,   31  Iowa,   527,  7  Am. 

Rep.  166—3451. 
State  V.   Fosdick,  21  La.  Ann.   434 — 

1574,  2152. 
State  V.  Fourth,  etc.  Co.,  15  N.  H.  162, 

41  Am.  Dec.  690— 1803. 
State  V.  Franklin  Bank,  10  Ohio,  91, 

97—845,  1563. 
State  V.  Fremont,  etc.  R.  R.,  22  Neb. 

313,  35  N.  W.  118—3329. 
State  V.  Fremont,  etc.  R.  R.,  23  Neb. 

117,  36  N.  "W.  305—3329. 
State  V.  Gage,  72  Ohio  St  210  (1905), 

73  N.  E.  1078—1343,  1348. 
State  V.  Galveston,  etc.  Ry.,  97  S.  W. 

71    (Tex.  1906)— 3649. 
State  V.  Garroutte,  67  Mo.  445 — 353. 


State   V.    Gas    Co.,    34    Ohio    St.    572 

(1878),  32  Am.  Rep.  390—3480. 
State  V.  Georgia  Med.  Soc.,  38  Ga.  608, 

95  Am.  Dec.  408—1364. 
State  V.   German   Sav.   Bank,   65  Neb. 

416  (1902),  91  N.  W.  414—623. 
State  V.  Germania  Bank,  90  Minn.  150 

(1903),  95  N.  W.  1116—223,  3198. 
State  V.  Glenn,  18  Nev.  34,  1  Pac.  186— 

2967. 
State  V.  Glucose,  etc.  Co.,  117  Iowa,  524 

(1902),  91  N.  W.  794—2525. 
State  V.  Grodwinsville,  etc.  Co.,  44  N. 

J.  L.  496—1803. 
State  V.   Godiwinsville,  etc.  Co.,   49   N. 

J.  L.  266,  10  Atl.  666,  60  Am.  Reip. 

611—100. 
State  V.  Goshen,  14  Ohio  St.  569^332. 
State  V.  Graeme,  108  S.  W.  1031   (Mo. 

1908)— 3559,  3607. 
State  V.  Grand  Lodge,  53  N.  J.  K  536, 

22  Atl.   63—1360. 
State  V.   Grant  Univers:lty,   115   Tenn. 

238  (1905),  90  S.  W.  294— 1778i,  1840, 

2476. 
State  V.  Grainville,  etc.  Soc,  11  Ohio, 

1—2095. 
State  V.  GreaA  Northern  Ry.,  lOO  Minn. 

445,   111  N.  W.   289—213,  769,  3256, 

3316,  3330. 
State  V.  Great  Works  Milling  Co.,  20 

Me.  41,  37  Am,  Dec.  38—99. 
State  V.  Green,  37  Ohio  St.  22'7— 1646. 
State  V.  Greeile  County,  54  Mo.  540 — 

331,  354. 

State  V.  Greer,  78  Mo.  188—1650. 
State   V.    Guaranty,   etc.    Co.,    73   Fed. 

914—127,  2884,  2900. 
State  V.  Guerrero,  12  Nev.  105 — 1102. 
State  V.  Guttenberg,  38  N.  J.  L.  419— 

338. 
State  V.  Hahib,  18  R.  I.  558,  30  Atl.  462 

—1817. 
State  V.  Haight,  31  N.  J.  L.  399—1552. 
State  V.  Hamilton,  5  Ind.  310—1533. 
State  V.  Hamilton,  47  Ohio  St.  52,  23 

N.  E.  935—3483. 
State  V.  Hancock,  2  Pennewlll   (Del.), 

252,  45  Atl.  851—7. 
State  V.  Hancock  County,  11  Ohio  St. 

183,     12     Ohio     St.     596—332,     347, 

349. 
State  V.   Hannibal,   etc.   Co.,   138   Mo. 

332,  39  S.  W.  910,  36  L.  R.  A.  457— 
3503. 

State  V.  Hannibal,  etc.  R.  R.,  37  Mo. 

265-1536,  1545. 
Stajte  V.  Hannibal,  etc.  R.  R.,  101  Mo. 

136,  13  S.  W.  505—331,  1569. 
State  V.  Hare,  121  Ind.  308,  23  N.  B. 

145—3498. 
State  V.   Hart,  31  N.  J.  L.  434—1552. 
State  V.  Hartford,  etc.  R.  R.,  29  Conn. 

538—3339,   3372. 
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State  V.  Hartford  Ry.,  76  Conn.  174 

(1903),  56  Atl.  506—3429. 
State  V.  Haun,  7  Kan.  App.  509,  54  Pac. 

130—1309,  2989,  3313. 
State  V.   Haun,   61   Kan.   146,   59   Pac. 

340,    47    L.   R.    A.    369—1309,    2156, 

29S9    3313. 
State  V.  Haven,  59  Vt.  399,  9  Atl.  841— 

1068. 
State  V.  Hays,  50  Mo.  34,  11  Am.  Rep. 

402—2601. 
State  V.  Hazzard,  168  Ind.  163,  80  N. 

E.  149—288,  696. 
State  V.  Helena,  etc.  Co.,  22  Mont  391, 

56    Pac.    685,    44    L.    R.    A.    692— 

3453. 
State  V.  Heppenhelmer,  58  N.  J.  L.  633, 

34    Atl.    1061,    32    L.    R.    A.    643— 

1547. 
State  V.  Higby  Co.,  130  Iowa,  69  (1906), 

114  Am.  St.  409,  106  N.  W.  382—914, 

2050. 
State  V.  Hogan,  163  Mo.  43,  63  S.  W. 

378—211,   1782. 
State   V.    Holladay,    72    Mo.    499—347, 

351. 
State  V.  Holmes,  60  Neb.  39,  82  N.  "W. 

109—2514,  2907,  3111. 
State  V.  Home,  etc.  Tlnlon,  6'3  Ohio  St. 

547,  59  N.  E.  220—641. 
State  V.  Horan,  22  Wash.  197,  60  Pac. 

]^35 2233. 

State  V.  Hoskins,  130  Iowa,  339  (1906), 

8  L.  R.  A.   (N.  S.)   376  n,  106  N.  "W. 

764—2137. 
State  V.  How,  1  Mich.  512—644. 
State  V.  Hudson  Land  Co.,  19  Wash. 

85,   52  Pac.   574,   40  L.  R.  A.  430— 

1987,  2140. 
Staite  V.  Hunton,  28  Vt.  594-1707. 
State  V.  Hygeia,  etc.  College,  60  Ohio 

St.  122,  54  N.  B.  86—2069. 
State  V.  Inner  Belt  Ry.,  74  Kan.  413 

(1906),  87  Pac.  696—1793. 
State  V.  Insurance  Co.  etc.,  71  Neb.  320 

(1904),  99  N.  W.  36,  100  N.  W.  405, 

102  N.  W.  1022,  106  N.  W.  767—2170, 

3495. 
State  V.  International  Inv.  Co.,  88  Wis. 

512,  60  N.  W.  796,  43  Am.  St.  920— 

643. 
State  V.  Interstate,  etc.  Co.,  78  Pac  202 

(Wash.  1904)— 3177. 
State  V.  Iowa  C^nt.  Ry.,  83  Iowa,  720, 

50  N.  W.  280—3230,  3250,  3278. 
State  V.  Jack,  145  Fed.  281,  76  C.  C.  A, 

165—3112,   3340. 
StaAe   V.    Jacksonville,   etc.   R.   R.,    15 

Flo.  201,  280—2494,  3052. 
State   V.    Jacksonville,   etc.   R.   R.,    16 

Fla.  708—2740. 
State  V.  Jacksonville  St.  R.  R.,  29  Fla. 

590,  10  South.  590—3392,  3459. 
State  V.  Janesville  St.  Ry.,  87  Wis.  72, 


57  N.  W.  970,  22  L.  R.  A.  759,  41  Am. 

St.   23—3455. 
State  V.  Janesville  Water  Co.,  92  Wis. 

496,  501,  66  N.  W.  512,  32  L.  R.  A. 

391—126,  1786,  29fl0,  3536. 
State  V.  Jefferson  Tump.  Co.,  3  Humph. 

(Tenn.)  305—286,  432. 
State   V.   JefCersonville  Nat.   Bank,   89 

Ind.  302  (1883)— 1188,  1281,  1293. 
State  V.  Jersey  City,  25  N.  J.  L.  309— 

3345. 
State  V.  Jersey  City,  27  N.  J.  L.  493 — 

2276. 
State  V.  Jennings,  48  Wis.  549,  4  N.  W. 

641—348. 
State  V.  Johnson,  103  Wis.  591,  79  N. 

W.  1081,  51  L.  R.  A.  33—3049. 
State  V.  Jumbo,  etc.  Min.  Co.,  94  Pac. 

74   (Neb.  1908)- 184,  271,  488,  1103, 

1105,  1110. 
State  V.  Kansas,  etc.  Co.,  71  Kan.  785 

(1905),  81  Pac.  506—1793,  2153, 

3485. 
State  V.  Kennan,  35  Wash.  52  (1904), 

76  Pac.  516—817,  1678. 
State  V.  Keokuk,  etc.  R.  R.,  99  Mo.  30, 

12  S.  W.  290,  6  Li.  R.  A.  222—1571, 

3296 
State  V.  Keyes,  196  Mo.  136  (1906),  6 

X,.  R.  A.  (N.  S.)  369  n,  93  S.  W.  801 

—1044. 
State  V.  Kidd,  125  Ala.  413,  28  South. 

480—1539. 
State  V.  Kill  Buck  Turnip.  Co.,  38  Ind. 

71—1786. 
State  V.  Kingan,  51  Ind.  142—1794. 
Stat©  V.   King  County   Super.   Ct.,   13 

Wash.  607,  43  Pac.  887,  46  Pac.  342— 

118'3     1239 
state  V.  Kinioch  Tel.  Co.,  67  S.  W.  684 

(Mo.)— 3505. 
State  V.  Kokomo,  108  Ind.  74,  8  N.  E. 

718—346. 
State  V.  Kupferle,  44  Mo.  154,  100  Am. 

Dec.  265—1685. 
State  V.  Laclede  (Jaslight  Co.,  102  Mo. 

472,  14  S.  W.  974,  15  S.  W.  383,  22 

Am.      St.      789—3403,      3419,     3480, 

3488. 
State  V.   Ladies   of    Sacred   Heart,   99 

Mo.  533,  12  S.  W.  293,  6  L.  R.  A.  84— 

1766. 
State  V.  Lake  City,  25  Minn.  404—353. 
State  V.  Lancaster  County,  6  Neb.  214 

—339. 
State  V.  Lathrop,  10  La.  Ann.  398,  402 

—1574,  2152. 
State  V.  Lazarus,  127  Mo.  App.  401,  105 

S.  W.  780—1398,  1405. 
State  V.   Lebanon,  etc.   Co.,   61  S.  W. 

1096   (Tenn.)— 1306,  3501. 
State  V.  Leete,  16  Nev.  242,  250—1129, 

1660. 
State  V.  Lefflngwell,  54  Mo.  458—325, 
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State  V.  Jjehre,  7  Rich.  L.  (S.  C.)  234, 

325—267,  268,  285,  1641,  1685,  1693, 

1694. 
State  V.  Lesueur,  145  Mo.  322,  46  S.  "W. 

1075—3297. 
State  V.  Lime,  23  Minn.  521—350. 
State   V.    Lincoln   Trust   Co.,    144   Mo. 

562,  46  S.  W.  593—2066. 
State  V.  Linn  Co.,  44  Mo.  504—331. 
State   V.    Louisiana,    etc.    Co.,    51    La. 

Ann.  1795,   26   South.  592—111,  127, 

452,  660,  1782,  2577,  3497. 
State   V.   Louisiana,   etc.   Co.,   116   Mo. 

App.  175   (1906),  92  S.  W.  153—3503. 
State  V.  Ludwig,  106  Wis.  226,  82  N.  W. 

158—2504. 
State  V.  Lusitanlan,  etc.  Soc,  15  La. 

Ann.   73—1364. 
State  V.  McBride,   105  Mo.  265,   15  S. 

W.  72—1849,  3228. 
State  V.  McDaniel,  22  Ohio  St.  354,  367, 

368—857,  1660,  1674,  1685,  1696, 1706, 

1751. 
State    V.    McFarland,    35    S.    W.    1007 

(Tenn.)— 3155. 
State    V.    McGee,    88    N.   "W.    115    (So. 

Dak.)— 3051. 
State  V.  McGrath,  86  Mo.  241—795. 
State  V.  McGrath,  92  Mo.  355,  5  S.  W. 

29 79^ 

State  V.  Mclver,  2  S.  C.  25—1093,  1095, 

1099,  1104. 
State  T.  Macon  County  Court,  41  Mo. 

453—331,  339,  344. 
State  V.  Madison  Street  Ry.,   72  Wis. 

612,  40  N.  W.  487,  1  L.  R.  A.  771— 

1783. 
State  V.  Manchester,  etc.  R.  R.,  69  N. 

H.  35,  38  Atl.  736—3338. 
State  V.  Manchester,  etc.  R.  R.,  70  N. 

H.  421,  48  Atl.  1103—1481,  3338. 
State  V.  Manhattan,  etc.  Co.,  149  Mo. 

181,  50   S.  W.  321—2129,  2252,  2332. 
State  V.  MansHeld,  23  N.  J.  L.  510,  57 

Am.  Dec.  409—2134,  2136. 
State  V.  Marietta,  etc.  R.  R.,  35  Ohio 

St.  154—3165. 
State  V.  Mayhew,  2  Gill  (Md.),  487— 

1540. 
State  V.  Mayor,  etc.,  61  N.  J.  L.  443,  39 

Atl.  643—3434. 
State  V.  Mayor,  etc.,  3  Duer,  119,  123 — 

3390,  3405. 
State   V.    Mayor,    etc.,    33    Mont.    345 

(1905),  83  Pac.  642—3595. 
State    V.    Mayor,    etc.,    34    Mont.     67 

(1906),  »5  Pac.  744—3595. 
State  V.  Mayor,  eitc,  30  Mont.  338,  76 

Pac.     758—2148,     3351,     3507,     3596, 

3660. 
State  V.  Merchant,   37   Ohio  St.   251— 

776,  1778,  1779,  3295. 
State  V.  Merchants'  Bank,  160  Mo.  640, 

61  S.  W.  676—1543. 


State  V.  Merchants',  etc.  Co.,  8  Humph. 

(Tenn.)    2-1—1799. 
State  V.  Merchants',   etc.   Trust  Co.,  8 

Humph.    (Tenn.)    235—1791. 
State  V.  Metz,  32  N.  J.  L.  199—3378. 
State  V.  Mexican,  etc.  Ry.,  3  Roh.  (La.) 

513—2969,  2975. 
State  V.  Michel,  113  La.  4,  36  So.  869— 

641. 
State  V.  Miller,   54  Kan.  244,  38   Pac. 

ogg 3081 

state  V.  Miller,  50  Mo.  129—3397. 
State  V.  Miller,  66  Mo.  329—3396. 
State  V.  Miller,  30  N.  J.  L.  368,  86  Am. 

Dec.  188—1568. 
State  V.  Milwaukee  Chamber  of  Com- 
merce,  47  Wis.   670,   3   N.   W.   760 — 

1362. 
State  V.   Milwaukee,  etc.   Co.,  29  Wis. 

454,  9  Am.  Rep.  598—3483. 
State  V.  Milwaukee,  etc.  Co.,  133  Wis. 

588,  114  N.  W.  108—3508,  3605. 
State  V.  Milwaukee,  etc.  Co.,  116  N.  W. 

900   (Wis.  1908)— 2447,  2451,  3419. 
State  V.  Milwaukee,  etc.  Ry.,  45  Wis. 

579,   590,   592—3,   1787. 
State  V.  Minnesota  Cent.  Ry.,  36  Minn. 

246,  30  N.  W.  816-1794. 
State  V.  Minnesota,  etc.  Co.,  40  Minn. 

213,  41  N.  W.  1020,  3  L.  R.  A.  510— 

126,  844,  1785. 
State  V.  Missouri  Pa«.  R.  R.,  29  Neh. 

550,  45  N.  W.  785—3322. 
State  V.  Missouri,  91  S.  W.  214   (Tex. 

1906)— 1345,  3470. 
State  V.  Misscuri,  etc.  Co.,  189  Mo.  83, 

88  S.  W.  41—3334,  3510. 
State  V.  Mitchell,  104  Tenn.  336,  343, 

58    S.  W.   365—55,   1778,   2114,   2468, 

3168. 
State  V.  Mobile,  etc.  R.  R.,  59  Ala.  321 

—3320. 
State     V.     Montana     Ry.,     21     Mont. 

221,     53     Pac.     623,     45     L.     R.     A. 

271—3257. 
State  V.  Montclair  Ry.,  35  N.  J.  L.  328 

—3357. 
State  V.  Montegudo,  48  La.  Ann.  1417, 

20  South.  911—2517. 
State  V.  Moore,  19  Ala.  514—1791. 
State  V.  Moore,   69   N.   H.   99,  39   Atl. 

584—814,  1048. 
State   V.   Morgan,   28   La.   Ann.   482 — 
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1778,  1827,  1829,  3309. 
State  V.  Robb,  etc.  Co.,  106  N.  W.  406 

(N.    D  ■•.    1906)— 2168. 
State  V.  Robinson,  57  Md.  486—1528. 
State  V.  Roggen,  22  Neb.  118,  34  N.  W. 

108—341. 
State  V.  RohlfEs,  19  Atl.  1099  (N.  J.)  — 
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N.  W.  337—99. 
State  V.  Seneca  County  Bank,  5  Ohio 

St.   171—1794. 
State  V.   Sherman,  22   Ohio  St.   411 — 
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S.  W.  1125—1336. 
State  V.  Sioux  City,  etc.  R.  R.,  7  Neb. 

357,  374—3339. 
Start;e  v.  Smalley,  7  Ohio  C.  C.   400 — 

1636. 
State  V.   Smiley,   69  Pac.   199    (Kan.), 

196  U.  S.  447,  25  S.  Ct.  289,  49  L.  Ed. 

546—1333. 
State  V.  Smiley,  65  Kan.  240  (1902),  67 

L.  R.  A.  903,  69  Pac.  199—1343,  1348. 
State  V.  Smith,  58  Minn.  35,  59  N.  W. 

545,  25  L.  R.  A.  759—3455. 
State  V.  Smitn,  15  Greg.  98,  114,  118, 

14  Pac.  814,  15  Pac.  137,  386—1194, 

1662,   1667,   1668,   1695,   1751,  2249. 
State  V.   Smith,  48  Vt.   266—287,  771, 
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ABANDONED  EIGHT  OF  WAY,  how  far  covered  by  mortgage,  856. 
ABANDONMENT.     See  also  Dkfenses. 
of  canal,  923. 

enterjprise,  no  defense  to  subscriptions,  189. 
part  of  route  of  railroad,  forfeiture  therefor,  904. 
right  of  way  by  railroad,  906. 
ABATEMENT, 

of  actions  by  dissolution  of  corporation,  see  Suits. 

of  legacy  of  stock,  306. 

plea  in,  in  a  suit  by  a  corporation,  753,  note. 

ABORTIVE  COMPANT,  liabiKty  of  promoters  to  subscribers,  63. 
ABSENTEES,  » 

from  meetings,  how  far  bound  by  what  takes  place  at,  599,  733. 
ABSOEPTIONS.     See  also  Ultea  Vires. 

are  legal,  when,  892-896. 

ABUSE, 

of  charter,  see  Misuser. 

of  Iranchises,  see  Dissolution. 
ABUTTING  PEOPEETT  OWNEES, 

right  to  damages  from  street  railways,  914. 

from  telegraph  and  telephone  companies,  933. 

cannot  question  right  of  water-works  company  to  lay  pipes  in  street,  931. 
ACADEMY,  regulation  of,  499,  500,  note. 

ACCEPTANCE, 

of  an  amendment  to  a  charter,  should  be  by  the  stockholders,  499.     See  also 
Charter. 
charter,  may  be  implied,  2a. 
a  conditional  subscription,  84. 
office,  624. 

subscription  by  corporation,  72,  note, 
benefits  or  position  of  stockholder,  52. 

ACCEPTANCES  may  be  made  and  issued  by  corporations,  761. 

ACCIDENTS, 

on  railroad  while  trustee  in  possession,  823. 

purchaser  at  foreclosure  sale  not  liable  for,  890. 

from  poles,  wires,  and  electric  current,  937. 
ACCOMMODATION  PAPEE  made,  indorsed,  or  issued  by  a  corporation,  3,  761, 
774. 

ACCOUNTING, 

by  an  income  bondholder,  773. 
by  receiver,  880. 
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ACKNOWLEDGMENT, 

of  corporate  deed,  form  of,  722,  note, 
of  execution  of  corporate  contracts,  mode  of,  722. 
of  mortgage,  810. 
ACQUIESCENCE, 

barring  a  stockholder's  right  to  enjoin  the  issue  of  preferred  stock,  268,  note, 
of  stockholders  in  increase  of  capital  stock  by  directors  ratifies  same,  285. 
as  a  bar  to  stockholder's  actions,  see  Laches. 
ACQUISITIONS,  mortgage  of  futures,  see  Mortgage. 
ACT  OF  CONGEESS,  anti-trust,  of  July  2,  1890,  503o. 
ACTION  AT  LAW.     See  also  Pleading  and  Practice;  Suits. 
by  corporate  creditors  to  reach  unpaid  subscriptions,  203. 
to  enforce  stockholder's  statutory  liability,  221. 
for  money  had  and  received,  159. 
on  subscriptions,  see  Defenses. 
to  collect  subscriptions,  71-76  (ch.  IV,  C). 
when  stockholder  is  deprived  of  his  stock: 
pleading  and  practice  herein,  573. 
action  for  money  had  and  received,  578. 
assumpsit,  574. 
biU  in  equity,  579. 
detinue  and  replevin,  577. 
■  trespass  on  the  case,  575. 
trover,  576. 
ACTS  OF  THE  LEGISLATURE.    See  Charter;  Constitutionality. 
ADEMPTION  of  a  legacy  of  stock,  306. 
ADJOUENED  MEETINGS,  601. 
ADJOURNMENT  of  sale  on  foreclosure,  850. 
ADMINISTEATOE.     See  also  Executor  and  Administrator. 
'  sale  of  stock  by,  398,  433. 
duty  as  to  legacies  of  stock,  307. 

rights  and  duties  of  corporation  as  to  transfers  by,  397,  398. 
liability  on  stock,  248. 
right  to  vote,  612. 
ADMISSIONS, 

of  agent  and  his  subsequent  death,  519. 
of  stockholder  do  not  bind  another  stockholder,  11. 

of  a  corporation,  how  far  the  admissions  and  declarations  of  a  director,  presi- 
dent, cashier,  general  manager,  treasurer,  agent,  or  stockholder  afEect  the 
corporation,  726. 
communications  between  directors  and  officers  privileged,  519. 
ADOPTION.    See  Contracts. 

of  promoter's  contract,  707. 
ADVANCES.    See  also  Ultra  Vires  Acts;  Promoters. 
lien  for,  as  against  mortgage,  860. 
future,  mortgage  to  secure,  787. 

ADVERSE  CLAIMANTS  TO  PAETICULAE  BONDS  OB  STOCK,  rights  of, 

766c.     See  Interpleader. 
ADVERSE  TITLE,  trial  of,  in  foreclosure  suit,  842. 
ADVERTISEMENT.    See  Notice;  Prospectus. 
AFTEE-ACQUIEED  PEOPEETY, 

mortgage  to  secure,  787,  852,  857. 

covers  what  personal  property,  contracts,  etc.,  '852. 
AGENCY  may  be  established  by  acts  without  specific  agreement,  447. 
AGENT.    See  also  ' '  Blind  Pool  ; ' '  Partners  ;  ' '  Pools.  ' ' 

selling  stock,  350,  429. 

selling  stock  without  authority,  351. 

Belling  or  pledging  stock,  321. 
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AGENT — continued. 

may  subscribe  for  stock,  68. 

when  unauthorized,  principal  may  repudiate,  68. 

when  unauthorized  to  represent  corporation,  effect  of  subscription,  69. 

liability  of,  see  Liability    (of  trustees,  executors,  agents,  etc.) ;   Sales  of 

Stock,  etc. 
of  company  obtaining  secret  profit,  650. 
powers  of  various,  see  Contkact. 
various  subordinate,  powers  of,  293,  720. 
death  of,  testimony  as  to  admissions,  519. 
rights  and  duties  of  corporation  as  to  transfers  by,  397. 
liability  on  stock,  249. 
of  municipality  making  subscription,  96. 

liability  of,  on  irregularly-executed  corporate  contracts,  724. 
pledging  stock  in  breach  of  trust,  474. 
admissions  and  declarations  of,  726. 
notice  to,  727. 

purchase  of  stock  by  one  for  all,  320,  note. 

corporations  chargeable  with  fraudulent  representations  of,  139,  140. 
authorization  of,  how  proved,  714. 
general,  powers  of,  719. 
stockholder  not  an,  of  the  corporation,  11. 
contracts  as  to  stock,  334. 

of  corporation  may  be  liable  for  either  fraud  or  malice  or  false  representations, 
156. 

AGEEEMENTS.    See  also  Contract;  Subscription. 
to  subscribe,  how  far  enforceable,  71-75. 
by  stockholders  to  guarantee  company  debts,  76. 
for  subscription  varying  from  certificate  of  incorporation,  54,  62. 
not  to  sell  stock,  form  of,  622c,  note. 

AGGEEGATE  corporations,  7. 

AID, 

by  municipal  corporation,  91.     See  also  Municipal  Subscriptions. 
by  one  corporation  to  another,  681. 
mutual,  organizations,  nature  of,  504. 

ALABAMA, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

rule  in,  that  by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation, 

so  as  to  bind  bona  fide  purchaser  without  notice,  522. 
lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  watered  stock,  47. 

decisions  as  to  foreign  corporations  doing  business  in  the  state,  696. 
statute  as  to  fictitiously  issued  bonds,  766. 

statutory  liability  on  stock  issued  below  par,  47.  V 

rule  as  to  telegraph  line  on  highway,  933. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
rule  as  to  ultra  vires  acts,  681,  note, 
rule  as  to  power  of  railroad  to  sell  its  property,  892,  note. 

ALDEEMAN  who  is  a  stockholder,  11. 

ALIEN  COEPOEATION.  ■  See  Foreign  Corporations. 
owning  land,  695. 
definition  of,  7. 
right  to  do  business,  697-700. 

ALIEN  corporations,  7. 

ALIEN  STOCKHOLDEE  IN  LAND  COMPANY,  694,  695. 

ALIEN  may  be  a  stockholder  or  director,  623. 

ALLEGATIONS.    See  Pleadings;  Suits. 
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ALLOTMENT  OF  SHARES.    See  Contkact  of  Subsckiption;  Inckease  and 
Eeduction  of  Capital  Stock. 
to  subscriber  for  stock,  50. 
to  subscriber  before  incorporation,  62. 
ALLOWANCES  to  receivers,  879. 
ALTEEATION.     See  also  Amendments;  Charter. 

of  articles  of  incorporation,  before  incorporation,  62. 

after  incorporation,  492-503  (ch.  XXVIII). 
number  of  bond,  762. 

charter  allowing  lease,  sale,  or  consolidation,  896. 
subscription  agreement,  62. 
AMALGAMATIONS.     See  also  Ultra  Vires. 

without  authority  of  charter  or  statute  are  ultra  vires,  892. 
are  legal,  when,  892-896. 
definition  of,  889,  note,  897,  note. 

AMBIGUOUS  STATEMENTS,  143,  350. 

AMENDMENT  of  by-laws  authorizing  removal  of  directors,  711.  " 
AMENDMENT,  fourteenth,  corporation  is  a  person  within  its  meaning,  15o. 
AMENDMENTS  to  constitution  of  a  state,  prohibiting  municipal  subsoriptdons, 

92,  93. 
AMENDMENTS  TO  CHAETEES.     See  also  Charter;  Constitutionality. 

a  corporate  charter  is  a  contract  between  three  parties — ^tlie  state,  the  cor- 
poration, and  the  stockholders,  492. 
the  charter  is  a  contract  between  the  corporation  and  the  stockholders,  493. 
between  the  state  and  the  corporation,  494. 
between  the  state  and  the  stockholders,  495,  496. 
amendment  of  special  charters  where  constitution  forbids  special  charters, 

2,  note, 
auxiliary  and  incidental  amendments  are  constitutional,  though  some  of  the 

stockholders  dissent,  499. 
material  amendments  offered  to  the  stockholders  can  be  accepted  only  by  a 

unanimous  vote,  500. 
amendments  under  the  reserved  power  of  the  state  to  alter  or  amend  the 

charter,  501. 
dissenting  stockholder's  remefly  against  an  illegal  amendment,  502. 
assent  and  acquiescence  as  a  bar  to  the  stockholder 's  remedy,  503. 
acceptance  should  be  by  stockholders,  2a,  499. 
charter  amendments  imposed  upon  the  stockholders,  497. 
charter  amendments  offered  to  the  stockholders,  498. 
authorizing  cumulative  voting,  501. 
relative  to  taxation,  494,  572?. 

liability  of  stockholders,  497. 
change  in  route,  499,  note,  500,  note, 
building  branch  lines,  499,  note,  501,  note. 
issuing  preferred  stock,  499,  note. 

or  more  common  stock,  499,  note, 
extending  time  of  work,  499,  note. 

authorizing  consolidation,  499,  note,  500,  note,  501,  note. 
change  of  name,  499,  note, 
change  of  terminus,  499,  note,  500,  note, 
reduction  of  capital,  499,  note,  501,  note, 
shortening  the  road,  499,  note,  500,  note, 
enlarging  the  capital,  499,  note, 
extending  the  road,  499,  note,  500,  note, 
purchasing  a  road,  499,  note,  500,  note, 
increasing  the  number  of  directors,  499,  note, 
buying  or  guaranteeing  stock,  499,  note, 
enlarging  the  business,  500,  note, 
commencing  on  part  subscription,  500  note, 
dividing  the  line,  500,  note. 
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AMENDMENTS  TO  CRART'E'RS— continued. 

relative  to  transferring  the  subscription,  500,  note. 

increasing  power  to  hold  property,  500,  note, 
increasing  the  par  value  of  stock,  500,  note, 
a  lease,  501,  note, 
borrowing  money,  501,  note. 

application  for,  cannot  be  enjoined,  502,  note. 

a  waiver  of  right  of  state  to  forfeit,  636. 

use  of  corporate  funds  to  obtain,  vrill  be  enjoined,  909. 

authorizing  sale,  lease,  etc.,  670,896. 
AMERICAN  EXILE  as  to  application  of  dividends  to  life  estate  or  remainder,  554. 
AMOTION  of  ofacers,  624. 
ANCILLARY  BILL  on  foreclosure,  840. 
ANIMUS  of  a  suit,  see  Motives. 
ANSWEE, 

by  a  corporation  in  a  suit,  752. 

default  in,  in  foreclosure  suits,  847. 
ANTECEDENT  INDEBTEDNESS,  consideration  as  affecting  bona  fide  owner- 
ship, 473.     See  Debts. 
ANTI-TEUST  ACT  OF  CONGEESS  of  July  2,  1890,  503o. 
APPEAL, 

in  corporate  suits  cannot  be  controlled  by  the  stockholders,  750. 

by  bondholders,  821,  848,  849. 

in  foreclosure,  849. 

from  order  for  payment  of  claims  in  priority  to  mortgage,  861,  note. 
APPEARANCE, 

by  a  corporation  in  a  suit,  752. 

special,  in  order  to  object  to  the  jurisdiction,  759. 
APPLICATION  rOE  SHAEES,  52,  53,  56. 
APPOINTEE  of  subscriber  for  stock,  50. 
APPOINTMENT, 

of  agent,  see  Agents. 

of  receiver,  see  Eeceivek. 
APPOBTIONMENT, 

of  subscriptions,  58.     See  also  Contract. 

of  ' '  tolls, ' '  see  Traffic. 

of  dividends,  558. 
APPEAISAL  of  dissenting  stockholders '  stock  as  allowed  by  statute,  671. 
APPUETENANCES,  meaning  of,  as  used  in  mortgage,  856. 
AQUEDUCT,  condemnation  of  land  for,  905. 
AEKANSAS, 

lien  statute,  859. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

rule  as  to  power  of  railroad  to  sell  its  property,  892,  note. 

rule  as  to  ultra  vires  acts,  681,  note. 

statutes  relative  to  foreign  corporations,  696,  note. 

statutory  liability  on  unpaid  stock,  47. 

AEEEAES  of  dividends  on  preferred  stock,  273-275.    See  also  Preferred  Stock. 

AEEEST, 

of  corporate  officer  for  fraud,  682. 
of  pledgee  for  conversion,  471. 
for  conversion  of  stock,  473,  576. 
by  a  corporation,  15&. 

ARTICLES  OF  ASSOCIATION, 
definition,  14. 
false,  a  misuser,  633,  note, 
liability  of  stockholders  where  articles  are  not  filed,  etc.,  231-235, 
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References  are   to  sections. 

AETICLES  OF  ASSOCIATION— comtifwed. 
subscriptions  attached  thereto,  53. 
cannot  contain  special  powers  not  specified  in  statute,  4. 

ASSAULT  AND  BATTEEY, 
by  a  corporation,  156. 
liability  of  officer,  682,  note. 

ASSENT.    See  Contract  (of  subscription). 

ASSESSMENTS.     See  also  Call. 

by  the  corporation  on  stock  in  excess  of  the  par  value,  241,  242. 

are  generally  invalid,  242. 
of  stockholders  by  themselves,  effect  as  to  statutory  liability,  225,  note, 
beyond  the  par  value  of  stock,  422. 
voluntary,  by  the  stockholders,  no  debt  thereby  incurred  by  the  ""rporation, 

76,  241,  note, 
definition,  104. 

for  paving  as  against  mortgage,  860. 
on  street  railroads,  see  Steeet  Kailwats. 

ASSETS.    See  also  Capital  Stock. 
upon  dissolution,  641. 
upon  the  repeal  of  a  charter,  639. 
equitable,  affected  by  mortgage,  852. 
sale  of,  for  purpose  of  reorganization,  884. 
distribution  of,  3. 

distribution  of,  on  failure  of  broker,  457. 
corporate,  giving  away  is  illegal,  681. 

ASSETS  OF  PLEDGOE,  marshalUng,  473. 

ASSIGNEE.  See  also  Sai.es  of  Stock. 
of  subscription,  may  enforce  it,  71. 
in  bankruptcy,  sale  of  stock,  320,  430. 

liability  of,  in  transfers  of  stock,  252. 

his  powers  and  duties  in  respect  to  unpaid  subscriptions,  208. 
for  benefit  of  corporate  creditors  may  collect  subscriptions,  208. 

cannot  enforce  the  stockholder's  statutory  liability,  218. 

liability  on  stock,  252. 

ASSIGNMENT, 

of  certificate  of  stock,  method,  441.    See  also  Sales  of  Stock;  Transfer. 

bonds  of  corporation,  762,  763. 

life  insurance  policy  in  pledge,  928. 

subscriptions  by  the  corporation  before  or  after  call,  111. 

stock  to  defraud  creditors,  340,  484. 

for  benefit  of  creditors,  321,  note, 
equitable,  by  mortgage,  852,  note, 
with  preference  for  directors '  debts,  692,  693. 
for  benefit  of  creditors,  may  be  made  by  corporations,  691. 
preferences  may  be  given,  691. 
Associated  Press,  not  a  quasi-public  corporation,  932. 

ASSOCIATIONS.^ See  Joint-stock  Associations;  Unincorporated  Joint-stock 
Associations. 
unincorporated,  issuing  bond,  505. 
unincorporated,  deed,  devise  or  bequest  to,  504. 
voluntary,  to  acquire,  hold  and  vote  shares  of  stock,  622A. 
articles  of,  cannot  contain  special  powers  not  specified  in  statute,  4. 

ASSUMING  the  position  of  stockholder,  52. 

ASSUMPSIT.    See  also  Action. 
in  suits  relative  to  stock,  574. 
to  recover  back  money  paid  on  subscription,  159. 
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ATTACHMENT, 

an  execution  at  common  law  could  not  reach  shares  of  stock,  480. 

nor,  it  seems,  could  a  court  of  equity  subject  stock  to  the  payment  of 
debts,  481. 
by  statutory  provisions  executions  are  generally  sufficient  to  reach  the  debtor 's 

stock,  482. 
of  stock  in  state  other  than  the  state  creating  the  corporation,  485. 
rights  of  an  unregistered  transferee  of  a  certificate  of  stock  as  against  an  at- 
tachment or  execution  levied  on  that  stock,  486. 
rule  in  Delaware,  District  of  Columbia,  Idaho,  Kentucky,  Louisiana,  Michi- 
gan, Minnesota,  Mississippi,  Missouri,  Nebraska,  New  Jersey,  New  York, 
North  Dakota,  Ohio,  Oregon,  Pennsylvania,  South  Dakota,  Tennessee,  Texas, 
Utah,  Washington,  and  in  the  federal  courts,  487. 
rule  in  Illinois,  Maine,  Maryland,  Massachusetts,  Montana,  New  Hampshire, 

Rhode  Island,  Virginia,  Wisconsin,  West  Virginia,  and  Wyoming,  488. 
rights  and  duties  of  the  corporation  in  such  cases,  489. 

rule  in  Alabama,  Arkansas,  California,  Colorado,  Connecticut,  Indiana,  Iowa, 
New  Mexico,  and  Vermont,  also  Arizona,  Florida,  Georgia,  Hawaii,  Kansas, 
Nevada,  North  Carolina,  Oklahoma  and  South  Carolina,  490. 
shares  of  stock  cannot  be  subjected  to  the  payment  of  the  stockholder's  debts 

by  the  process  of  garnishment,  491. 
as  against  mortgagee's  rights,  852. 
as  against  prior  mortgage,  852. 
mortgagee  may  enjoin,  852. 
to  reach  unpaid  subscriptions,  201. 
cannot  be  levied  on  railroad,  858. 
levy  of,  after  appointment  of  receiver,  870. 

in  another  state  after  receivership,  871. 
of  stock,  430. 

duty  of  corporations,  404. 

as  against  an  unregistered  pledgee  of  the  certificates,  465. 
as  allowed  by  the  statutes  of  the  various  states,  483. 
pledge,  etc.,  and  of  stock  which  the  debtor  has  fraudulently  transferred 

away,  484. 
unissued  bonds,  765. 
money  deposited  to  pay  coupons,  772. 
money  due  from  insurance  company,  928. 
^on  bonds,  765. 

mortgaged  property  by  coupon-holder  not  allowed,  772. 

rolling-stock,  854. 

property  held  by  receiver,  870. 

ATTENDANCE,  599,  607,  713a,  733. 

ATTESTATION  to  corporate  contracts,  722. 

ATTOENET, 

may  be  an  officer  of  corporation,  10. 
salary  of,  657,  879. 
sharing  fees  with  directors,  649,  note, 
power  of,  see  Sales  op  Stock. 
of  trustees,  818,  879. 
receivers,  pay  of,  879. 
company,  taking  pay  from  the  opposite  side,  650,  note. 

right  to  purchase  for  bondholders  at  foreclosure  sale,  885. 
generally  not  appointed  receiver,  864. 
payment  of,  in  priority  to  mortgage,  861,  note. 

ATTOENET-GENEEAL.    See  also  Dissolution,  etc. 
objecting  to  issue  of  bonds  below  par,  37,  848/. 
quo  warranto  by,  on  account  of  watered  stock,  37. 
information  by,  on  account  of  watered  stock,  37. 
injunction  by,  on  account  of  watered  stock,  37. 

AUCTION,  .478,  850. 
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ATJDITOE  is  officer  of  corporation,  10,  550. 

in  England  is  official  and  is  liable  for  dividends  improperly  declared,  550. 

AUTHOEITY  of  president,  secretary,  treasurer,  cashier,  etc.,  see  Conteact. 

corporate  officers  to  make  contract,  obligation  of  party  to  inquire 
into,  709,  725. 

B. 

BAIL  PBOCESS,  corporation  cannot  be  arrested  under,  156. 

BALDWIN,  Judge,  on  early  corporations,  7. 

BALLOTING,  in  elections,  605,  607,  note,  608,  609. 

BANK.    See  also  Admissions  ;  Notice. 
branch,  may  be  a  misuser,  633,  note, 
purchasing  stock,  309,  315. 
pledges  of  stock  to  a,  315. 
cannot  subscribe  for  stock  in  railroad,  64. 
cannot  be  a  subscriber  to  stock,  64,  note, 
certification  of  checks,  720,  note, 
president  interested  in  bad  loans,  649,  note, 
guaranteeing  bonds,  775,  note, 
right  to  participate  in  reorganization,  886,  note, 
taking  mortgages  contrary  to  statute,  690. 
liability  of  officers  for  negligence,  701-703. 
regulated  by  legislature,  932. 
ultra  vires  acts,  681,  note, 
powers  of  cashier,  718. 
powers  of  teller,  etc.,  720. 
national,  double  liability  of  stockholders,  218. 
cannot  act  as  a  broker,  446. 
power  of  officers  to  borrow,  932. 
private,  prohibition  by  state,  932. 

BANKING,  power  of  corporation  to  do,  690. 

BANKRUPTCY,  as  a  defense  to  an  action  for  breach  of  trust,  749. 
court  cannot  enjoin  pledgee  from  selling,  476. 
on  a  subscription,  197. 
on  a  statutory  liability,  225£r. 
against  a  broker,  452,  457. 

BAE,  plea  in,  in  a  suit  by  a  corporation,  753,  note. 

BARGAIN,  unconscionable,  relief  from,  under  English  statute,  705. 

"BEAR,"  in  stock,  defined,  445,  note. 

BEARER,  bonds  payable  to,  762. 

certificate  of  stock  running  to,  is  negotiable,  13. 
stock  running  to,  412. 

BENEVOLENT  ASSOCIATIONS,  504. 
power  to  mortgage,  779,  note. 

BENEVOLENT  ORGANIZATIONS,  nature  of,  504. 

BEQUEST.    See  also  Legacies  ;  Life  Estates. 
of  stock  to  a  corporation,  is  legal,  311. 
to  a  corporation,  694. 
to  corporation  to  be  created,  694. 
to  a  corporation  to  be  thereafter  formed,  504. 
to  a  supposed  corporation,  504. 

BID, 

at  foreclosure  sale,  850. 

for  purposes  of  reorganization,  886,  note,  888,  note. 
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BILL, 

anoilliary,  for  foreclosure,  840. 
in  equity,  relative  to  stock,  579. 

as  a  remedy  of  stockholders  deprived  of  their  stock,  579. 
by  the  state  to  enjoin  or  set  aside  issue  of  watered  stock,  38,  note, 
of  discovery,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  exchange,  sale  of,  by  receivers,  872. 

may  be  issued  by  corporations,  761. 
accommodation  made  by  a  corporation,  774. 
to  foreclose,  see  Fokeclosuee. 

BLAND,  Chancellor,  on  early  corporations,  7. 

BLANK, 

assignments  of  certificates  of  stock  are  legal  in  America,  380. 
indorsement  of  certificates,  441. 
subscriptions,  53,  note. 

"BLIND  POOL"  in  stock,  320,  note.  See  also  Agents;  Paktnees;  "Pools." 
BOAED  OF  DIEECTOES.     See  also  Dibectoes. 

may  authorize  mortgages,  808. 

authorizing  bonds  and  mortgage,  762. 

right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  action 
having  been  taken  by,  725. 

BOAED  OF  TEADE,  rights,  duties,  and  UabiKties  of,  932. 
nature  of,  504. 

BOATS  run  by  a  railroad,  907. 
company  J;o  operate,  932. 

BONA  FIDE  CONTEACT,  party  to,  need  not  inquire  into  regularity  of  corporate 
action,  709,  725,  808. 

BONA  FIDE  HOLDEES.     See  also  Bona  Fide  Pukchasee. 
based  upon  antecedent  indebtedness,  473. 
of  accommodation  paper  issued  by  a  corporation,  774. 
of  overissued  bonds,  760. 
person  taking  stock  or  corporate  note  from  corporate  officer  in  a  personal 

transaction  is  not,  293. 
who  is  a,  in  regard  to  overissued  stock,  293. 
presumption  in  favor  of,  767. 

BONA  FIDE  OWNEESHIP,  presumed,  767.     See  also  Bona  Fide  Holders.  . 

BONA  FIDE  PUECHASEE.    See  also  Sales  op  Stock  and  Bona  Fide  Holders. 
of  bonds  issued  below  par,  766. 

may  enforce  them  at  par,  766. 
restricted  to  certain  purposes,  764. 
who  is,  293,  767. 

issued  for  purposes  other  than  as  specified  in  mortgage,  764,  783. 
must  take  notice  of  statutes,  90.     See  also  Notice. 
of  corporate  note  issued  ultra  vires  is  protected,  761. 
forged  transfers  of  stock,  365-370. 

bonds,  764. 
fraudulently  issued  bonds,  amount  allowed  on  foreclosure,  766. 
guaranteed  bonds,  775. 
negotiable  corporate  bonds,  767. 
overissued  stock,  is  not  a  stockholder,  292,  293. 
receiver's  certificates,  876,  877. 

stock,  see  Non-negotiability;  Eules  fok  Coepoeations. 
bound  by  the  acts,  etc.,  of  his  vendor,  730,  733. 
that  has  been  attached  or  sold  under  execution,  486-490, 
from  a  trustee,  325,  326. 

an  agent,  is  protected,  351. 
not  affected  by  rights  of  holders  of  that  stock  back  of  the  last  registry, 
443. 
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BONA  FIDE  PUEGHASER— continued. 

of  stock  is  protected  against  a  person  to  whom  the  vendor  had  agreed  to  trans- 
fer it,  338. 
right  to  complain,  40. 
stolen  bonds,  767. 
or  pledgees  of  stock  from  a  pledgee  are  protected,  473. 

BONA  FIDE  TEANSFEEEES  of  "watered"  stock,  Uability,  50. 

BONDHOLDEE  buying  prior  Hens  does  so  for  benefit  of  other  bondholders  who 
offer  to  participate,  772. 

BONDS.     See  also  Mortgage. 

action  of  trover  for,  or  conversion  of,  765. 

and  mortgage  in  one  instrument,  794. 

and  stock,  fictitious  issue  of,  766. 

and  subsequent  consolidations,  769. 

as  a  part  of  a  lottery  scheme,  762. 

assignment  of,  767. 

attached,  765. 

attachment  of  seal  to,  764. 

bona  fide  ownership  presumed,  767. 

purchasers  of,  issued  below  par,  766. 
by  or  to  an  irregularly-incorporated  company,  637. 
calling,  first  mortgage  bond,  765,  note, 
canceled,  subrogation  thereto,  765. 
certified  by  trustee  as  fast  as  road  is  completed,  816. 
certificate  of  trustee  as  to,  814. 

charter  provisions  against  issue  at  less  than  par,  766. 
consolidated,  765. 

consolidated,  issue  for  prior  bonds,  765. 
convertible  into  stock,  283. 

negotiability  of,  767. 
coupon,  definition  of,  14. 
covered  by  corporate  mortgage,  317,  852. 
date  of,  764. 

date  of,  should  be  same  as  of  mortgage,  but  may  be  explained  by  parol,  810. 
default  in,  to  bring  about  foreclosure,  838. 
deferred,  definition,  12. 
definition  of,  14. 

delivered  to  trustee  in  trust,  816. 

delivered  or  to  be  delivered  to  contractors  for  construction  work,  766c. 
dividend  of,  3,  766. 
dividend  may  be  legal,  3. 
failure  of  contractor  to  complete  work,  766c. 
remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 
right  of  adverse  claimants  to  particular  bonds  or  stock,  766c. 
dividend,  3,  535,  766. 

enforcement  at  par  by  bona  fide  purchaser,  766. 
exchanged  for  stock,  283,  316,  note, 
execution  of,  722,  764,  765. 

after  judgment  upon,  772. 

outside  of  the  state,  765. 
forged,  764. 

forgery  of  number  of,  764. 
form  of,  765,  note. 

fraud  inducing  subscription,  157,  note, 
fraudulent,  and  fraudulent  foreclosure,  848. 
guaranty  of,  775,  note. 
complaint  by  trustee,  848a. 

bondholders,  8486. 
issued  by  unincorporated  association,  505. 
registered,  definition  of,  14. 
Statute  of  limitations  applicable  to  stockholder's  endorsement  of,  76. 
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second-mortgage  bondholders,  848c. 
judgment  creditors;  848(i. 
general  creditors,  848e. 
the  state,  848/. 

the  corporation  mortgagor,  8483. 
a  receiver,  848ft. 
a  stockholder,  848i. 
the  purchasier,  848J. 

no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers  of 
bonds  with  notice  cannot  complain;  stock  voting  in  favor  of  issue  cannot 
be  basis  of  suit;  decree  may  not  be  for  benefit  of  all  creditors;  invalidity 
of  part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  relief, 
848fc. 
guaranteed  by  another  corporation,  775. 

holders,  allovpance  for,  where  purchase  at  foreclosure  sale  was  illegal,  '885,  note, 
allowed  disbursements  in  suit  in  behalf  of  all,  879. 
and  collusive  foreclosures,  848. 
and  reorganization,  883-890  (eh.  LII). 
appeal  from  foreclosure  decree,  849. 
as  mortgagees  vrithout  a  trustee,  812. 
appealing,  821. 
bound  by  notice  to  the  trustee,  '817. 

the  acts  of  the  trustee,  817. 
buying  in  the  property,  886. 

cannot  claim  benefit  of  contracts  by  mortgagor  with  third  persons,  831. 
levy  execution  upon  mortgaged  property,  829. 
object  to  the  corporation's  buying  stock,  314,  note,  835. 
declaring  principal  sum  due,  800. 
delay  in  applying  to  come  into  reorganization,  888. 
coming  into  reorganization,  888. 
objecting  to  fraudulent  reorganization,  888,  note, 
foreclosing,  costs  to,  825. 

duty  toward  other  holders,  826. 
for  default  in  interest,  836. 
mortgage,  see  Foeeclosube. 
in  eases  of  strict  foreclosure,  823. 

instituting  suits  which  trustee  should  institute  for  waste,  etc.,  830. 
for  frauds,  etc.,  of  directors,  735. 
for  fraud  in  issue  of  bonds,  766-766o. 
majority  rule,  where  possession  of  property  is  taken,  803,  note, 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  8486. 
may  contest  trustee 's  compensation,  879. 

enjoin  execution  on  mortgaged  property  by  coupon-holder,  772. 
foreclose  in  federal  courts  when,  827. 
object  to  illegal  release  of  mortgage,  816. 
not  necessary  parties  to  suit  by  or  against  trustee,  817. 
of  purchase-money  mortgage  as  against  creditors  of  old  company,  674. 
prior  request  to  trustee  to  bring  suit,  826. 
proving  bonds  in  foreclosure  suit,  821,  847. 
purchasing  at  foreclosure  sale,  886. 
relation  towards  trustee  of  deed  of  trust,  see  Trustee. 
remedy  against  fraudulent  foreclosure,  828. 
removing  trustee,  819. 

request  to  trustee  to  foreclose,  provision  as  to,  800,  note, 
right  to  participate  in  reorganization,  886. 
rights  of,  where  trustee  purchases  at  foreclosure  sale,  885. 
suit  to  foreclose  where  trustee  declines,  825. 
prevent  reduction  of  rates,  830. 
prevent  waste,  etc.,  830. 
trustee  a  necessary  party,  826. 
time  within  which  they  may  come  into  reorganization,  888. 
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holders  waiving  default,  801. 

where  foreclosure  is  for  sole  purpose  of  paying  off  bonds,  838. 
income,  character  of  and  rights  of  holders,  773. 
irredeemable,  773. 
issued  as  a  dividend,  535,  766. 
at  different  times,  764. 
at  discount  to  a  director,  in  Ohio,  47. 
below  par,  corporation  objecting,  848. 

for  construction  work  or  for  property,  766. 
may  be  usury,  7666. 
objection  of  judgment  creditor,  848. 
state  objecting,  848. 
'  stockholders  objecting,  848. 

for  construction  work,  validity,  46,  47. 
for  property  or  construction  work,  766. 
fraudulently  to  directors,  766. 
in  excess  of  the  statutory  or  charter  limit,  760. 
to  contractor  not  completing  work,  766c. 
without  consideration,  42,  46,  47,  766. 
invalidity  of  part,  788,  848fc. 
limitation  on  the  amount  of  issue  of,  760. 
lost,  767. 

may  be  enforceable  though  mortgage  is  illegal,  762. 
issued  below  par,  766. 

by  corporations,  762. 
payable  to  bearer,  765,  767. 
purchased  by  stockholders,  766. 
received  in  payment  of  stock,  283,  note, 
misrepresentations  as  to,  140,  note, 
name  of  payee  and  place  of  payment  omitted,  764. 
nature  of  suit  upon,  770. 

negotiability  as  affected  by  provisions  thereof,  767. 
extends  to  mortgage,  768. 
of  guarantee  thereof,  775. 
no  lien  on,  for  contractor,  860,  note, 
numbers  of,  overissue,  760,  n'ote. 

no  priority  by  reason  thereof,  764.  . 

of  indemnity  as  against  mortgage,  860. 
individual,  not  negotiable,  767. ' 
municipality  used  to  pay  a  subscription,  98. 

cannot  be  issued  at  less  than  par,  98,  note. 
states,  cannot  be  taxed  by  the  United  States,  569. 
United  States,  cannot  be  taxed,  569. 
overdue  are  not  negotiable,  767. 

interest  on,  771. 
overissued,  rights  of  bona  fide  holders,  760. 
payable  to  order  of  bearer  are  negotiable,  767. 
payee  left  blank,  765. 
payment  of,  by  construction  company,  foreclosure,  846. 

on  foreclosure  sale,  887. 
pledged  by  the  corporation,  763. 
effe'ct  of  turning  them  into  a  reorganization,  888. 
pledgee  of,  may  collect  coupons,  763. 
preferred  stock  sometimes  very  similar  to,  271,  787. 
priority  among,  764. 
proof  of,  in  foreclosure  suits,  847. 
purchased  by  the  corporation  may  be  reissued,  762. 

in  bad  faith,  amount  allowed  on  foreclosure,  766. 
purchasers  with  notice  may  not  enforce  the  par  value,  766. 
purposes  other  than  as  represented,  764. 
railroad  mortgage,  832. 
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received  by  a  corporation  upon  a  sale  of  its  property,  671. 

referring  to  mortgage  are  subject  thereto,  764. 

registration  of,  815. 

reorganization  by  scaling  down,  883. 

required  from  the  receiver,  863. 

restricted  to  certain  purposes,  764. 

sale  of,  by  corporation  to  directors,  766. 

scaling  down  of,  for  purposes  of  reorganization,  883. 

should  be  dated  same  as  mortgage,  810. 

sold  in  violation  of  injunction,  767. 

with  a  bonus  of  stock,  766. 
statute  of  limitations  upon,  770,  846. 
stolen,  bona  fide  purchaser  of,  767. 
stolen  before  trustee's  certificate  is  attached,  764. 
suit  at  law  upon,  772. 
supersedeas,  on  appeal  in  foreclosure,  849. 
taxation  of,  765. 

temporary  certificate  for,  on  reorganization,  888. 
tender  of  payment  on  foreclosure,  850. 
time  of  payment  of,  765. 

to  be  issued  as  a  "  bonus "  on  a  subscription,  42,  78,  note, 
trustees'  certificates  thereon,  effect  thereof,  814. 
turning  in,  on  reorganization,  887. 
unissued  cannot  be  attached,  765. 

unsecured  by  a  mortgage  may  be  issued  by  corporations,  762. 
used  for  other  purposes  than  specified  in  mortgage,  764. 

to  pay  debts  of  stockholders,  3. 
validity  of,  as  affecting  receivership,  363. 
receiver  may  contest,  848,  869. 
waiver  of  rights  by  agreement,  793. 
"watered,"  766. 
"watered,"  may  be  issued  by  one  stockholder  owning  all  the  stock,  535,  546, 

655,  766. 
who  is  a  bona  fide  purchaser  of,  293,  766,  767. 
with  a  bonus  of  stock,  42,  766. 

BONUS  of  stock  with  bonds,  42,  766. 

BOOK, 

certificate  of  stock,  definition  of,  14. 

corporation  need  have  only,  382. 
minute,  of  directors '  meeting,  may  constitute  a  contract,  714. 
stock,  keeping  of  by  corporation  not  necessary,  382. 
transfer,  definition  of,  14. 
unnecessary,  382. 

BOOKS, 

closing  of,  for  dividends,  538. 

of  corporation,  as  evidence  against  stockholders,  55,  727. 
of  incorporation,  753,  note. 

for  registry  of  transfers,  382. 

in  receiver 's  hands,  open  to  all  parties,  872. 

mandamu?  to   compel  illegally-elected   officers  to  turn  them 
over,  617. 

replevin  of  books  from  secretary,  717. 

quo  warranto  to  obtain  books  from  treasurer,  717. 

out  of  the  state,  may  be  a  misuser,  633,  note. 

right  of  a  stockholder  to  examine,  see  Inspection. 

may  be  criminal  offense  to  destroy,  519. 

right  of  director  to  examine,  511. 
corporate  entries  on,  as  evidence  of  stockholdership,  55. 
minute,  of  directors,  as  evidence,  714. 
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corporate  remedy  for  recovery  of,  719. 

unreasonable  searches  and  seizure  of,  519. 

of  foreign  corporation,  right  of  stockholder  to  examine,  515,  519. 
BOOKS  AND  PAPEES  of  unincorporated  association,  privacy  of,  505. 
BOOK-KEEPEE,  powers  of,  720,  note. 
BOOMING  COMPANY, 

may  be  given  power  to  condemn  land,  905. 

rights,  duties,  and  liabilities  of,  932. 
BOEEOWING  MONEY, 

amendment  to  charter  authorizing,  501,  note. 

from  corporation,  690.  , 

in  excess  of  the  charter  or  contract  limit,  760. 
BOESOW  money. 

power  of  corporation  to,  760. 

of  receiver  to,  see  Eecbivers. 
BEANCH  BANK,  may  be  a  misuser,  633,  note. 
BEANCH  LINES, 

amendment  of  charter  authorizing,  499,  note,  501,  note. 

subject  to  prior  mortgage,  857. 
BEANCH  EEGISTEY  OFFICE,  382. 
BEEACH  OF  CONTEACT  to  seU  stock,  335-338. 
BEEACH  OF  TEUST.     See  also  Directors. 

by  a  trustee  in  selling  stock,  323-327. 

BEEWING  COMPANY  has  power  to  guarantee  lease  of  premises  engaged  in  the 
business,  775. 

BEIBES.     See  Directors. 
of  municipal  officers,  913. 

BEIDGE, 

cannot  be  sold  under  levy  of  execution,  922. 
companies,  right  to  build  is  a  franchise,  922. 

exclusive  privileges  to,  922. 

exercise  of  power  of  eminent  domain  by,  922. 

reduction  of  tolls  charged  by,  922. 

regulation  of,  by  legislature,  922. 
joint  use  of,  by  two  railroads,  898. 
made  free,  922. 

legislature  may  order  construction  of,  by  railroads,  901. 
use  of,  by  street  railroad,  922. 
bridges,  telegraph  line  on,  934. 
reduction  of  rates  by  legislature,  902. 
BEOAD  GAUGE,  railroad  having,  may  construct  narrow  gauge,  909. 
BEOKEES,  in  stocks  and  contracts  of,  445-462. 
definitions  and  scope  of  the  subject,  445. 
who  may  be  a  broker  and  customer,  446. 

facts  making  person  a  broker  or  customer  unintentionally,  447. 
broker  must  obey  specific  orders  of  customer,  448. 
must  act  in  good  faith  and  in  reasonable  time,  449. 
cannot  purchase  from  or  sell  to  himself,  450. 
duties  and  liabilities  of  customer  toward  broker,  451. 
broker  toward  customer,  452. 
brokers'  customs  and  usages,  453. 
privity  of  contract  between  broker  and  opposite  parties,  454. 

the  opposite  customers,  455. 
intervening  sub-brokers  and  sub-customers,  456. 
purchases  or  sales  on  margins ;  broker  as  a  pledgee,  457. 
broker's  rights  and  duties  on  failure  of  margin,  458. 
what  will  excuse  notice  and  demand  for  more  margin,  459. 
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customer's  renjedies  and  damages  herein,  460. 

broker's  remedies  and  damages  herein,  461,  462. 

holding  stock  on  a  margin  is  a  pledgee,  467. 

measure  of  damages  in  actions  by  or  against,  460,  461. 

distribution  of  assets  on  failure  of,  457. 

identifying  transferrer  of  stock,  liability  of,  375. 

inducing  customer  not  to  sell  stock,  350. 

contract,  form  of,  459,  note. 

usury  in  their  transactions,  451,  note 

sales,  etc.,  of  spurious  stock,  451. 

see  also  Gambung  Sales  or  Stock;  Pledgee;  Bankeuptct. 
BUBBLE  ACT,  THE,  504. 

BXJBBLE  COMPANIES.    See  Abortive  Companies. 
BUILDING  SOCIETIES,  504. 
' '  BULL ' '  in  stocks  defined,  445,  note 
BUSINESS, 

of  corporation  may  be  in  one  state  although  it  is  incorporated  by  another 
state,  237-240.. 

failure  to  commence,  as  required  by  charter,  634,  638. 

new,  undertaken  by  the  corporation,  680. 

two  or  more  kinds  may  be  authorized  by  charter,  4. 
BY-LAWS.     See  also  Corporate  Meetings. 

when  bens  on  stock  can  be  created  by,  522. 

no  lien  on  national-bank  shares  can  be  created  by,  533. 

liens  on  stock  created  by,  bind  only  purchasers  with  notice,  524.  * 

authorizing  administration  of  oath  at  elections,  is  not  good,  611. 

restricting  the  right  to  vote,  are  void,  622. 

illegal,  cannot  be  legalized  by  printing  on  certificate,  4a,  note. 

various,  which  may  or  may  not  be  enacted,  4o,  notes. 

imposing  further  liability,  is  void,  4a,  note. 

of  a  corporation,  4a. 

how  created  and  modified,  4a. 

third  persons  are  not  bound  to  know  of  them,  725. 

power  to  make,  may  be  delegated,  4a. 

regulating  the  method  of  transferring  or  registering  transfers  of  stock,  882. 

cannot  compel  stockholder  to  seU  his  stock  to  the  company,  622. 

rendering  stockholders  liable  for  more  than  the  par  value  of  the  stock  is  not 
vaUd,  242. 

may  authorize  the  issue  of  preferred  stock,  when,  268. 

fixing  the  time,  place,  etc.,  of  a  corporate  meeting,  594. 

requirement  that  contracts  shall  be  executed  in  a  certain  manner,  725. 

cannot  authorize  forfeiture  of  stock,  123. 

restraining  the  sale  of  stock,  622. 

limiting  number  of  votes  one  person  may  cast,  6226. 

fine  on  stockholders  for  violation  of,  11. 

authorizing  removal  of  directors,  711. 


CABLE  COMPANIES  are  similar  to  telegraph  companies,  943. 
CABLE  POWBE,  right  of  street  railroad  to  use,  915. 
CALIFOENIA, 

by-law  cannot  create  lien  on  stock  for  debts  due  to  corporation  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  regards  transfer  of  stock  without  registry,  490. 

to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 
(263) 
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rule  as  to  power  of  railroad  to  sell  its  property,  892,  note, 
to  ultra  vires  acts,  681,  note, 
to  watered  stock,  46,  47,  notes. 

statutes  relative  to  foreign  corporations,  696,  note. 
CALL, 

defined,  104. 

is  generally  necessary,  105. 

when  unnecessary,  106. 

New  York  rule,  107. 

not  necessary  if  the  corporation  is  insolvent,  108. 

who  is  to  make  calls,  109. 

calls  by  directors,  110. 

assignment  of  subscriptions  by  the  corporation  before  or  after  call.  111. 

interest  runs  from  the  time  the  call  is  due,  112. 

defense  that  Ulegal  sale,  lease,  or  consolidation  has  been  made,  896. 

stockholders  cannot  question  advisability  of  call,  113. 

must  be  uniform  and  impartial,  114. 

no  formalities  in  making  calls,  115. 

time,  place,  amount,  and  person  to  whom  payable,  116. 

notice  of  calls,  117,  118. 

service  of  notice,  119. 

demand,  waiver,  pleadings,  etc.,  120. 

payment  before,  193,  note. 

of  meeting  of  municipality,  must  comply  with  statute,  94. 

contract  to  postpone  indefinitely  is  void,  53,  note. 

of  stockholders '  or  directors '  meetings,  see  Dikectors  ;  Meetings. 

on  subscriptions  payable  in  property,  24. 

right  of  corporation  to  refuse  registry  of  transfer  until  call  is  paid,  394. 

on  a  conditional  subscription,  89. 

may  be  made  payable  in  installments,  116. 

in  stock-gambling,  explained,  445,  note. 

by  a  court  of  equity,  207. 

liability  therefor  where  there  has  been  a  transfer,  see  Teansfee. 
CANADA,  reorganizations  in,  889. 

rule  as  to  watered  stock,  46,  note. 
CANALS, 

abandonment  of,  923. 

are  quasi-public  enterprises,  923. 

condemnation  of,  923. 

forfeiture  of,  923. 

irrigation  company,  rights,  duties,  and  liabilities  of,  932. 

rebates  granted  by,  923. 

rights,  duties,  and  liabilities  of,  923. 

tolls  of,  may  be  reduced  by  legislature,  923. 
CANCELLATION.    See  also  Defenses;  Competenct. 

of  bonds,  765. 

of  mortgage  by  decree,  811,  816. 

by  release  and  discharge,  811,  816. 

subscriber  cannot  cancel  subscription,  72. 
CAPACITIES.    See  Corporations. 

CAPITAL  STOCK.    See  also  Competency;  Coeporath  Creditors;  Increase  and 
Eeduction  of  Capital  Stock  ;  Overissued  Stock. 

starting  business  before  it  is  fully  subscribed,  702. 

amendment  to  charter  authorizing  commencement  of  business  before  there  is  a 
full  subscription,  500,  note. 

reduction  of,  as  aflfeeting  preferred  stockholders,  278. 

though  owned  by  one  party,  does  not  affect  corporation,  6. 

unissued,  right  to  subscribe  therefor,  70. 

stockholders  not  liable  for  untaken  part,  though  they  commence  business  before 
it  is  fully  subscribed,  243. 
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by  some  charters  it  is  left  for  the  corporation  to  fix,  182. 

not  fully  subscribed,  176-181. 

amendment  to  charter  authorizing  increase,  499,  note. 

defined,  8,  199. 

a  fund  for  benefit  of  creditors,  9,  42,  199. 

is  it  a  trust  fund,  9. 

dividends  from,  3,  546. 

CAE-MANUrACTUEING  COMPANY,  rights,  duties,  and  Uabilities  of,  932. 
CAEEIEES.    See  Common  Carkiees. 
CAES.     See  also  Eolling-stock. 

mortgage  of,  854,  855. 

rentes,  payment  of,  by  receiver,  873,  875. 
precedence  of,  854,  855. 

worn  out,  as  affected  by  mortgage,  798,  852. 
CAR  TEUSTS,  855. 

as  affected  by  receivership,  873. 

certificates,  nature  of,  855. 
CASH, 

in  payment  of  stock.    See  Issue  of  Stock;  "Watered"  Stock. 

of  company,  how  far  covered  by  mortgage,  853. 

CASHIEE, 

has  wide  powers,  718. 

but  only  such  powers  as  are  involved  in  the  regular  course  of  business,  718. 
purchasing  from  corporation,  653. 
admissions  and  declarations  of,  726. 
notice  to,  727. 

CASTING  VOTE,  713a. 

CAST-OFF  MATEEIAL,  as  affected  by  mortgage,  798,  852. 

CEMETEEY  COMPANY, 

may  be  given  power  to  condemn  land,  905. 

character  of,  932. 

CEETIFICATE,  holders  of  in  a  trust,  liability  of,  622f,  622fe. 

of  Great  Northern  Iron  Ore  Properties,  form  of,  622%,  note. 

filed  under  statute  by  foreign  corporations,  696. 

false,  a  misuser,  633,  note. 

receiver 's,  see  Eecbiver. 

issued  on  interstate  raiboad,  910. 
CERTIFICATES,  temporary,  on  reorganization,  888. 
CEETIFICATE  BOOK,  definition  of,  14. 
corporation  need  have  only,  382. 

CEETIFICATE  of  incorporation  varying  from  subscription  agreement,  54,  62. 

as  proof  of  incorporation,  753,  note. 

cannot  contain  powers  except  those  given  by  statute,  4. 

liability  of  stockholders  where  the  certificate  is  deficient  or  is  not  filed  or  not 
pubUshed,  231-235. 

may  authorize  two  or  more  kinds  of  business,  4. 
CEETIFICATE  OF  STOCK.    See  Transfer. 

accepting,  is  sufficient  subscription,  52. 

assignment  of,  by  transferrer  to  transferee,  373. 

not  necessary  to  transfer  of  stock,  374. 

attachment  of,  485. 

corporation  must  issue,  61. 

defined,  13, 

delivery  of  assigned,  to  corporation  for  issuance  of  new  certificate,  373. 

English  share,  form  of,  13,  note. 

failure  to  tender,  see  Dia«fSES;  Sales  of  Stock. 

formalities  to  be  observed  regarding,  in  transfer  of  stock,  373. 
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CEETIFICATE  OP  STOCK— continued. 

indorsed  in  blank,  lost  or  stolen,  duty  of  corporation,  358,  359,  402,  403,  406. 
issuance  of  new,  in  transfers  of  stock,  373. 

not  essential  to  transfer  of  stock,  374. 
issue  not  essential  to  stockholdership,  192.     See  also  Dangers  Incubebd  in 

Purchasing  Stock;  Non-negotiability. 
lost  or  stolen,  new  one  may  be  obtained,  359. 

rights  of  purchaser  of,  358. 
may  be  demanded  by  a  municipal  corporation  as  a  stockholder,  100. 
may  be  broken  up  into  smaller  certificates,  13. 
need  not  be  under  seal,  13. 
not  necessary  to  complete  ownership,  13. 
nature  of,  13. 
negotiability  of,  411,  etc. 
not  delivered  on  sale,  435. 

essential  to  stockholdership,  13. 

negotiable  in  any  respect  in  England,  325. 

not  negotiable  instruments,  13. 

same  thing  as  the  stock  itself,  13. 
stock,  not  necessary,  13. 

with  dividends  guaranteed,  775. 
Tunning  t6  bearer,  412. 
running  to  bearer  is  negotiable,  13. 
outstanding,  duty  of  corporation  in  regard  to,  402. 

printing  an  illegal  provision  on,  does  not  validate  such  provision,  4,  4o,  note, 
stockholder  may  demand,  13,  192. 
subscriptions  arising  from  delivery  of,  52. 

CEETIFICATE  OF  STOCK  BOOK,  definition  of,  14. 

CEETIFICATE  OF  TEITSTEE  of  bonds,  effect  thereof,  814. 
bond  stolen  before  it  is  attached,  764. 
trust  company  as  to  bonds,  814. 

CEETIFICATION  of  checks,  720,  note. 

CESSATION  of  business,  no  dissolution,  631. 

CESTUI  QUE  TEUST  of  stock,  liabiUty  of,  245,  246. 
liability  for  debts  of  trustee,  622h. 

CHAIEMAN,  605,  606,  713a. 

CHAMBEES,  appointment  of  receiver  at,  863. 

CHANGE, 

of  scheme,  194. 

of  name  of  company.    See  Name. 

in  purposes  of  corporation  as  affecting  subscriptions,  54,  62. 
in  constitution  or  statutes  relative  to  municipal  subscriptions,  93.    See  also 
Amendments. 
reorganization  agreement,  888. 

route,  amendment  to  charter  authorizing,  499,  note,  500,  note, 
scope  of  proposed  corporation,  as  affecting  subscription,  194. 

CHAEGES, 

of  railroads  may  be  reduced  by  legislature,  902. 

must  be  reasonable,  901. 
reducing.     See  Constitutionality. 

CHAEITABLE  corporations  may  purchase  stock,  316. 

liability  for  negligence,  156. 

ultra  vires  acts,  681. 

may  not  be  liable  for  torts,  156. 

CHAETEH.    See  also  Constitutionality. 
acceptance  by  user,  2a. 
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CHAETEE — continued. 
acceptance  of,  2a. 
amendment  of,  492-503. 

authorizing  consolidation,  499,  601. 

authorizing  cumulative  voting,  501. 

authorizing  sale  of  corporate  property,  670. 

constitutionality  and  right  of  a  stockholder  to   object.     See 

Amendments  to  Charters. 
offered  to  shareholders,  498. 

under  reserved  power  of  the  state  to  alter  or  amend,  501. 
of  special,  where  constitution  forbids  special  charters,  2,  note, 
application  for  amendment  cannot  be  enjoined,  502,  note. 
a  triple  contract,  492,  669. 

(a)  between  corporation  and  stockholders,  493,  669. 
(?>)  between  state  and  corporation,  494. 
(c)  between  state  and  stockholders,  495,  496. 
auxiliary  and  incidental  amendments,  499. 
construction  of,  2. 
definition,  2. 
dissenting  stockholders'  remedy  as  to  amendments,  502. 

assent  and  acquiescence  as  a  bar,  503. 
duration  of,  as  affecting  right  to  use  streets,  913. 
false,  a  misuser,  633,  note.     See  also  Dissolution,  Forfeiture,  etc. 
forbidding  the  corporation  from  borrowing,  760. 
forfeiture  of,  effect  upon  mortgage,  792. 
is  perpetual,  when,  2. 
lapse  of,  effect  upon  mortgage,  792. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
limiting  amount  of  money  borrowed,  effect  of,  760.  » 

material  amendments,  valid  only  upon  unanimous  consent,  500. 
may  authorize  two  or  more  kinds  of  business,  4. 
may  consist  of  articles  of  association  and  general  statutes,  2. 
of  plank-road  company,  expiration. of,  929. 

railroad,  forfeiture  of,  for  not  completing  road,  634,  904. 
street  railway,  forfeiture  of,  for  not  completing  work  in  time,  634,  913. 
powers  under  general  act,  2. 
prohibiting  corporation  from  lending,  690. 
provision  against  issue  of  bonds  below  par,  766. 

fictitious  bonds  or  stock,  766. 
requiring  registry  of  transfers  of  stock,  379. 
repeal  of,  494,  497,  501,  639. 
requirement  as  to  number  of  stockholders,  631. 

that  contracts  shall  be  executed  in  a  certain  manner,  725. 
special,  general  statutes  as  a  part  of,  2. 
definition  of,  2. 
duration  may  be  perpetual,  2. 

may  be  amended,  notwithstanding  constitutional  prohibition  against 
future  special  charters,  2. 
stockholders  may  prevent  repeal  of,  except  under  the  reserved  power,  639. 
strictly  construed,  2. 
subscriptions  attached  thereto,  52. 
under  reserved  right  to  amend  a  lease,  sale  or  consolidation  may  be  authorized, 

896. 
what  amendments  may  be  imposed  upon  stockholders,  497. 

CHATTEL  MORTGAGE, 

by  corporation  recording,  811. 
of  shares  of  stock,  see  Mortgage. 
on  rolling-stock,  855. 

CHECK,  power  to  certify,  720,  note,  774. 
CHOSES  IN  ACTION,  affected  by  mortgage,  852. 
CIECULABS.    See  Prospectus. 
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CITIES.    See  Municipal  Corporations. 

"CITIZEN,"  when  a  corporation  is  a,  696-700,  15a. 

CITIZENS,  corporations  are  not,  within  the  meaning  of  the  Constitutioa  of  the 

United  States,  696. 
CITIZENSHIP  OF  COEPOEATION,  1. 
CITY, 

as  a  subscriber,  see  Municipal  Subscriptions. 

cannot  grant  exclusive  privileges,  922-932  (ch.  JJV). 

extension  so  as  to  include  plank-road,  929. 

power  to  subscribe  for  stock,  90,  91. 

relation  to  street  railroads,  see  Street  Eailwats. 

right  to  grant  franchise  to  street  railway,  913. 

grant  by,  conditions  of,  913. 

refusal  to  aUow  a  telegraph  company  to  construct  its  Unes,  935. 
CLAIMANTS  TO  PAETICUIAE  BONDS  OE  STOCK,  adverse,  766c. 

interpleader  by  corpora- 
tion, 387. 
CLAIMS,  priority  of  on  foreclosure,  851-861  (eh.  L). 
CLASSES, 

of  corporations,  7. 

of  stock,  12. 
CLAUSE,  registration,  form  of,  765,  note. 
CLAUSES  in  mortgages,  795,  etc. 
CLEEK, 

powers  of,  720. 

may  bind  a  broker,  447,  note. 
CLOSING  OF  BOOKS  for  dividends,  538. 
elections,  611. 
CLUBS,  504. 

powers  of  agents  of,  720,  note. 
COAL  CASES,  901. 
COAL  COMPANY,  cannot  condemn  land,  905,  note. 

CO-DIEECTORS.     See  Participation;  Directors. 
see  also  157,  355,  550,  682,  733,  749. 
liability  of  one  for  the  other,  682. 

COKE,  Lord,  definition  of  corporation,  1. 
COLLATERAL  ATTACK  on  legality  of  receivership,  863. 

incorporation,  637,  230-243. 
COLLATERAL  NOTE,  form  of,  477,  note. 
COLLATEEAL  SECURITY,  bonds  issued  as,  763.     See  also  Pledge. 

marshalling  assets  when  part  of  creditors  have,  763. 
COLLATEEAL  TRUST  AGEEEMENT  covering  bonds  and  stocks,  317. 
COLLECTION  of  subscriptions,  71-76. 

COLLINS,  PEOFESSOE,  rules  on  actions  to  collect  subscriptions,  75. 
COLLUSION.    See  Direotoes;  Fraud. 
COLLUSIVE, 

litigation,  both  parties  being  practically  the  same,  662. 

suit,  effect  on  receivers'  certificates,  876,  877. 
COLOEABLE  SUBSCEIPTIONS.    See  Defenses;  "Dummies;"  Subscription. 
COLOEADO,   ' 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

statutes  relative  to  foreign  corporations,  696,  note. 

statutory  liability  on  stock  issued  below  par,  47. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

rule  as  to  ultra  vires  acts,  681,  note. 
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COMBINATION  OF  STOCKHOLDEES.    See  also  Election;  Praot;  Liabilitt; 
Monopolies;  "Trusts." 

in  stock,  622. 

in  elections,  622. 
COMITY  OF  STATES, 

allowing  foreign  corporations  to  sue  or  be  sued,  757. 

as  a  basis  for  foreign  receiver's  suit,  868. 

in  appointment  of  receivers,  865. 

in  conflict  between  state  and  federal  courts,  839. 

COMMENCING  BUSINESS,  time  of,  prescribed  by  charter,  efCect  of  non-compli- 
ance, 638. 

COMMERCE,  INTEESTATE,  taxation  of,  572d. 

corporations  engaged  in,  696-700. 

state  cannot  prevent  or  restrict  by  charging  undue  license  fees,  759. 
COMMEECIAL  PAPEE  issued  for  accommodation  by  a  corporation,  774. 

by  a  corporation,  761. 
COMMISSIONEES.     See  also  Eaileoad. 

as  subscribers  for  stock,  65. 

as  authorized  to  take  subscriptions,  57. 

railroad,  902. 

to  take  subscriptions,  cannot  bind  the  corporation  by  representations,  141. 
COMMISSIONS, 

paid  by  corporation  for  getting  subscriptions,  42. 

to  directors,  650. 
COMMISSIONS,  EAILEOAD,  power  to  reduce  rates,  902. 
COMMITTEE,  executive,  legality  of,  715. 
of  lunatic.     See  Lunatic. 

COMMON  CAEEIEES.    See  also  Eaileoad;  Ultea  Vires  Acts. 

contracts  against  liability  of,  908. 
COMMON  DIEECTOES,  658. 
COMMON  SEAL.     See  Seal. 
COMMON  STOCK,  definition,  12. 

COMMUNICATIONS,  privileged,  between  directors  and  oflfficers,  519. 
COMPANY,  power,  931a. 
COMPANIES.     See  Coepoeations. 
COMPANIES,  holding,  see  Peeface;  also  317. 
COMPENSATION, 

of  receivers,  879. 

of  trustees  and  their  attorneys,  879. 

under  power  of  eminent  domain,  905. 

by  telegraph  on  streets,  933. 

railroads,  934. 
COMPETENCY, 

of  various  parties  to  buy  and  sell  stock,  309-330  (ch.  XIX). 

of  a  corporation  to  purchase  shares  of  its  own  capital  stock,  309,  310. 
rule  in  the  United  States,  311,  312. 
the  stock  is  not  merged,  313. 

purchase  by  a  corporation  of  stock  in  another  corporation;  purc^^ase  by  rail- 
road, 314. 

purchases  of  stock  by  banks  and  pledges  to  banks,  315. 

purchases  of  stock  by  insurance,  manufacturing,  and  other  corporations,  316. 

infants  as  purchasers  of  stock,  318. 

married  women  as  purchasers,  owners,  or  vendors  of  stock,  319. 

competency  of  miscellaneous  parties,  320. 

sales,  purchases  and  transfers  by  agents,  321. 

purchases  of  stock  by  guardians,  executors,  and  trustees,  322. 

sale  or  pledge  of  stock  by  trustee  in  breach  of  his  trust,  323,  324. 

transferee  of  stock  from  trustee  is  protected,  when,  325,  326. 
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jCOMPETENCT — aontiwued. 

lights  and  liabilities  of  the  corporation  allowing  a  transfer  by  a  trustee  in 
breach  of  his  trust,  327. 

sales  of  stock  by  a  guardian,  328. 

sales  by  executor  or  administrator,  329. 

duty  and  liability  of  .the.  corporation  in  sales  by  an  executor  or  administrator, 
330.    See  also  Sales  op  Stock. 

of  various  parties  to  subscribe,  64-70. 
COMPETING, 

company,  suit  in  the  interest  of,  736. 

railroads,  power  to  lease,  sell,  or  consolidate,  894. 
see  also  Competency;  Eaileoad;  Teusts. 
COMPETITION,  unfair,  15. 

COMPLAINANTS  in  foreclosure  suit,  843.  See  also  Suits. 
COMPLETION  of  railroad,  forfeiture  for  failure,  634,  904. 
COMPEOMISE.     See  also  Defenses. 

by  corporation,  of  a  contract  of  subscription  to  the  capital  stock,  171. 

by  receiver,  869. 

of  claims  by  directors,  750. 

of  corporate  suits,  rests  in  the  discretion  of  the  directors,  750. 

of  suit  brought  by  stockholder,  748. 

made  by  receiver,  872. 
CONCEALMENT  of  truth,  may  be  a  misrepresentation,  148. 

CONDEMNATION  PEOCEEDINGS.     See  also  Eminent  Domain. 
condemnation,  damages  upon,  923,  934. 
of  land  by  receivers,  872, 

by  street  railway,  915. 
property  of  one  railroad  by  another,  906. 
shares  of  stock,  896. 

stock  of  minority  stockholders  under  statute,  671. 
street  right  of  way  by  telegraph,  933. 
railroad  right  of  way  by  telegraph,  934. 
condemned  land,  how  far  covered  by  mortgage,  856,  905. 
may  defendant  allege  illegal  incorporation  of  plaintiff,  637. 

CONDITION, 

to  subscription  that  interest  shall  be  paid,  277. 

subsequent  and  precedent,  78.  , 

to  charter,  638. 

parol,  no  defense,  138. 

of  subscription  by  municipality,  97. 

imposed  on  issue  of  bonds,  762,  764,  766c. 

street  railways  by  city,  913. 
to  subscription,  precedent  and  subsequent,  78,  97. 
to  municipal  grant  to  street  railway,  913. 

telegraph  company,  935. 

other  companies  (ch.  LV). 

CONDITIONAL  SALES, 
of  rolling-stock,  855. 
as  affected  by  receivership,  873. 

CONDITIONAL  SUBSCEIPTIONS,  77-89. 
jdefinition,  77. 

taken  before  incorporation,  79,  80. 
parol  conditions,  81. 
.  taken  after  incorporation,  82. 
what  may  be  the  condition,  83. 
acceptance  by  the  corporation,  84. 
construction  of  the  condition,  85. 
performance  of  the  condition,  86,  87, 
waiver  of  the  condition,  88. 
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CONDITIONAL  SUBSCRIPTIONS— corttmaed. 
notice  and  calls,  89. 
subscriptions  not  counted  in  ascertaining  whether  full  capital  is  subscribed, 

180. 
subscriptions  in  England,  23,  note, 
subscriptions,  payment  in  property,  19. 
CONDONATION.     See  Eatification. 
CONDUCTION,  definition  of,  637d. 
CONDUIT  COMPANY,  932,  942. 

CONFEDEEATE  MONEY,  how  far  payment  for  stock  in,  is  vaUd,  197. 
CONFESSION  of  judgment  by  a  corporation,  754. 
CONFIEMATION, 

of  foreclosure  sale,  850. 

promoter's  contract,  707. 
vote  of,  by  majority  of  stock,  when  the  guilty  party  also  votes.  652,  662,  669, 
730. 
CONFISCATION  OF  STOCK,  371.    See  Sales  of  Stock. 
CONFLICT  OF  COURTS,  839. 

in  foreclosure  of  lien  and  mortgage,  839,  859. 
between  state  and  federal  courts  in  foreclosure,  839.    . 
CONGRESS,  Act  of,  anti-trust,  of  July  2,  1890,  503o. 

has  constitutional  power  to  incorporate  a  company,  1,  note, 
may  incorporate  a  company,  1,  note.     See  United  States. 
CONNECTICUT, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  regards  transfer  of  stock  without  registry,  490. 

statute  rendering  directors  liable  for  dividends  declared  out  of  capital  stock, 

550. 
rule  as  to  watered  stock,  46,  47,  notes. 
CONNECTING  LINES, 

duty  to  exchange  freight,  901. 
legislature  may  regulate,  900. 
power  to  consolidate,  lease,  and  sell,  894. 
traffic  contracts,  898. 
CONSENT  of  stockholders  to  mortgage,  779,  808. 

corporate  action,  626. 
sale  of  property  may  be  paid  for,  11. 
ultra  vires  acts,  730. 
division  of  assets,  670-674. 

CONSENT  DECREE  in  foreclosure,  849. 

CONSIDERATION, 

for  Subscriptions,  71-75. 

to  be  returned,  744. 

consolidated  bonds,  765. 
CONSOLIDATED  BONDS  issued  for  prior  bonds,  765. 

CONSOLIDATION, 

amendment  to  charter  authorizing,  499,  note,  500,  note,  501,  note. 

and  exemptions  from  taxation,  see  Taxation. 

and  prior  bonds,  769. 

is  legal,  when,  892,  etc.     See  also  Ultra  Vires. 

as  a  method  of  issuing  watered  stock,  51a. 

as  affecting  preferred  stockholders,  269. 

effect  on  an  exemption  from  taxation,  5726. 

generally  dissolves  the  old  corporations,  897. 

issue  of  watered  stock  on,  51o.  _  ,     ^  ^     „,„ 

interstate  railroad  is  a  separate  corporation  in  each  state,  910. 

legality  of,  as  defense  to  foreclosure,  637,  846. 

liability  for  debts  of  old  companies,  897. 
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CONSOLIDATION — continued. 

mortgage  by  company,  789,  897,  910. 
not  always  a  dissolution  of  the  old  companies,  631,  897. 
of  companies  after  municipal  aid  is  voted,  102,  103. 
foreclosure  suits,  837. 
insurance  companies,  928. 
railroads  under  express  power  in  charter,  895. 
amendment  to  charter,  896. 
without  express  power,  892. 
street  railroads,  892,  915. 
power  of  company  to  mortgage,  785. 

consolidate,  does  not  give  power  to  sell,  894. 
without  authority  of  charter  or  statute  is  ultra  vires,  892.    See  also  Chaktek. 
CONSPIEACT.     See  also.  Criminal  Law. 

action  for,  against  directors  for  transferring  all  the  assets  of  the  corporation, 

672. 
in  connection  with  issue  of  watered  stock,  46. 
in  the  sale  of  stock,  357. 
by  a  corporation,  156. 
CONSTITUTION,  corporation  is  a  person  within  meaning  of  fourteenth  amend- 
ment, 15a. 
corporation  not  a  citizen  within  meaning  of,  15a. 
CONSTITUTIONAL  PEOHIBITION  against  unreasonable  searches  and  seizure 

of  papers,  519. 
CONSTITUTIONALITY.    See  also  Constitutional  Pkovisions. 
of  statute  authorizing  condemnation  of  stock,  671. 

increasing  the  liability  of  stockholders,  242,  497. 
various  statutes  regulating  railroads,  900. 
a  repeal  of  an  exemption  from  taxation,  5726. 
amendments  to  charters ;  right  of  a  stockholder  to  object,  see  Amendments 

TO  Chakteks. 
acts  reducing  railroad  rates,  902. 

requiring  the  building  of  fences,  etc.,  900. 
amendment  to  charter  allowing  issue  of  preferred  stock,  268. 

authorizing  sale  of  corporate  property,  670. 
various  police  regulations,  900. 
statutes  of  eminent  domain,  905,  906. 

consolidation,  lease,  or  sale  of  railroad  under  charter  or  amendment,  895, 
896. 
CONSTITUTIONAL  LAW.    See  also  Chakteks;  Amendments  to  Charters; 
Eminent  Domain. 
legislature  cannot  compel  a  person  to  subscribe,  53,  501. 
right  to  trial  by  jury  in  suits  against  receiver,  875. 
CONSTITUTIONAL  PEOVISIONS.    See  also  Constittjtionalitt. 
against  issue  of  fictitious  bonds  and  stock,  766. 
stock  dividends,  51. 
"watered"  stock,  30,  47. 
changes  after  the  subscription  is  made,  93. 
forbidding  special  charters  as  applicable  to  amendments,  2. 
making  fictitious  stock  void,  47. 
prohibiting  municipal  subscriptions,  92. 

issuing  bonds  at  less  than  par,  766. 
CONSTITUTIONALirY  of  amendment  authorizing  consolidation  of  charter,  499, 
501. 

CONSTEUCTION.    See  also  Construction  Work. 
of  bond  referring  to  mortgage,  764. 
conditional  subscription,  85. 
corporate  charters,  3. 

statutes  authorizing  mortgages  by  corporations,  783. 
company  agreeing  to  pay  interest  on  bonds,  846. 
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References  are  to  sections. 

CONSTRUCTION— contimued. 

company  director  interested  in,  649,  766. 
lien  of,  860. 

may  subscribe  to  TaUroad  stock,  64. 
contracts,  22,  note,  23,  766,  911. 
work,  in  payment  for  stock,  18,  etc.,  83,  766. 
of  bonds,  766. 
lien  for,  860. 
lien  by  statute,  859. 
CONSTEUCTION  WORK.     See  also  Consteuction. 
failure  of  contractor  to  complete  work,  766c. 
remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 
right  of  adverse  claimants  to  particular  bonds  or  stock,  766c. 
CONTEMPT  OF  COURT, 
by  officers  or  agents,  755. 
corporation,  756. 
stockholders,  663. 
collusive  litigation  as,  662. 
for  suing  a  receiver  without  leave,  870. 
in  interfering  with  possession  of  receiver,  870. 
in  refusing  to  obey  decree  requiring  transfer  of  stock,  388,  note, 
levy  of  execution,  etc.,  after  appointment  of  receiver,  871. 
to  levy  on  property  held  by  receiver,  871. 

CONTINUOUS  RAILROAD,  lease  of,  894. 

CONTRACT.     See  also  Contkactor. 

between  corporation  and  stockholder,  11. 

corporations  having  one  or  more  directors  in  conmion,  658. 
two  corporations,  the  directors  in  one  owning  stock  in  the  other,  662. 
broker's,  form  of,  459,  note. 

by  stockholders  assuming  corporate  obligations,  76. 
corporate,  may  arise  from  minutes  of  directors'  meeting,  714. 
direct  or  indirect,  for  issue  of  bonds  to  director,  766. 
for  building  road,  cannot  hold  new  corporation  liable,  707,  note, 
construction,  22,  note,  23,  766,  911. 
construction  of  railroad,  rules  as  to  specifications,  911. 
joint  operation  in  stocks,  320. 
mortgage,  see  Equitable  Mortgage. 
payment  of  subscription  in  property,  performance  of,  24. 
sale  of  stock,  334. 

measure  of  damages  for  fsiilure  to  complete,  336,  586. 
impairing  obligation  of,  jurisdiction  of  United  States  Court,  759. 
land,  how  far  covered,  by  mortgage,  857. 
made  by  receiver,  liability  for,  878. 
measure  of  damages  for  breach  of  sale  of  stock,  336. 

modification  of,  works  no  release  of  subscribers  who  accept  work  on  its  com- 
pletion, 76. 
mortgage  to  secure,  787. 

of  company,  as  affecting  purchaser  at  foreclosure  sale,  890. 
not  covered  by  mortgage,  831,  852. 
consolidation,  when  enforceable  by  corporation,  897. 
corporation  as  affected  by  mortgage,  852. 

corporation  may  be  formed  by  ratification,  acquiescence,  or  implied  author- 
ity to  a  person  to  contract,  705-720. 
guaranty  by  corporations,  775. 
mortgagor  does  not  affect  mortgagee,  860,  890. 
promoters,  ratification  of,  by  corporation,  707. 
reorganization,  breach  of,  delay  in  objecting,  888,  note, 
subscription,  how  entered  into,  52. 
regularity  of  meetings,  authorizing,  need  not  be  inquired  into  by  party  deal- 
ing with  corporation,  709,  725,  808. 
relative  to  sale  of  stock,  334. 
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CONTRACT — continued. 

restricting  sales  of  stock,  622. 

duty  of  the  corporation,  408. 
right  of  street  railway  to  use  streets  is  a,  913. 
to  sell  stock,  remedies  for  breach  of,  355.    See  also  Formation  and  Perfoem- 

ANCE  OP  Contracts  J  Sales  op  Stock. 
that  a  salary  shall  be  paid  in  consideration  of  votes  at  election,  622a. 
traffic  between  railroads,  898. 
where  corporation  prevents  completion  of,  contractor  may  hold  liable  or  have 

specific  performance,  24,  766c,  911. 
method  of  drafting,  signing,  sealing,  and  acknowledging  a  corporate  contract; 

proof  of  seal  and  authority  to  attach  it,  722. 
corporation  is  liable  on  irregularly-executed  instruments,  723. 
liability  of  officers  on  irregularly-executed  instruments,  724. 
charter  and  by-law  requirements  as  to  manner  of  executing  corporate  contracts, 

725. 
when  is  the  corporation  bound  by  its  officers'  or  agents'  admissions,  726. 
notice  to  the  corporation  by  notice  to  the  officers,  727. 
dividing  profits  with  directors,  649. 
of  subscription,  need  not  be  in  a  special  book,  53. 
valid  on  a  scrap  of  paper,  53. 
may  become  binding  by  estoppel,  52-54. 
when  subscriber  is  not  bound,  52-54. 
the  English  rule,  56. 
as  to  commissioners,  57,  65. 
who  competent  to  make,  64-70. 
corporation  itself  not,  64. 
not  to  seU  stock,  622. 
to  buy  back  stock  which  is  sold,  339. 
work  inpayment  for  stock,  18,  etc.,  766. 
vfith  corporation,  director  interested  in,  649. 
by  or  with  an  irregularly-incorporated  company,  p37. 
a  corporate  charter  is  a,  492-496. 
relative  to  voting,  622. 
under  what  circumstances  is  a  corporation  bound  by  contract  made  in  its  name, 

704. 
promoters;  their  liability  and  the  liability  of  the  corporation  and  Subscribers, 

705-707. 
stockholders;  their  power  to  make  by-laws  and  contracts,  expel  members  and 

remove  directors,  708-711. 
directors;  their  power  to  contract;  de  facto  directors;  meetings,  call,  quorum; 

minute-book  as  evidence,  712-714. 
executive  committee,  715. 
president,  716. 
secretary  and  treasurer,  717. 
cashier,  718. 

general  manager  and  superintendent,  719. 
specific  performance  for  breach,  337,  338. 
subordinate  agents,  TiO. 

ordinary  corporate  contracts  by  the  modern  rule  need  not  be  under  seal,  721. 
ultra  vires,  right  of  corporation  itself  to  repudiate,  729. 
various  ways  In  which  the  corporation  enters  into  or  becomes  bound  by,  721. 
work  for  stock  not  completed,  46. 
executory,  of  a  corporation  as  affected  by  dissolution,  642,  note. 

CONTEACTOE.    See  also  Construction;  Contract. 
lien  on  the  property,  860. 

by  contract,  860. 

by  statute,  859. 

foreclosure  affecting,  844,  note, 
no  lien  on  bonds,  860,  note, 
receiving  bonds  and  not  completing  work,  766o. 
relation  to  the  subcontractor,  911. 
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CONTBACTOE— coniiTHted. 

right  to  rely  on  proper  corporate  action  having  been  taken,  725. 
subscriptions  for  the  benefit  of,  76. 
failure  of  contractor  to  complete  work,  766c. 
remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 
right  of  adverse  claimants  to  particular  bonds  or  stock,  766c,  387. 
CONTBIBUTION, 

stockholder  compelled  to  pay  his  unpaid  subscription  may  enforce  contribution 

from  other  stockholders,  211. 
as  a  gift  and  not  for  stock,  71. 
by  stockholders  to  the  corporation,  76. 
among  stockholders  liable  by  statute,  227. 
among  directors,  etc.,  guilty  of  fraud,  etc.,  749. 
COXTEOL,  definition  of,  314,  note. 

in  general,  314,  317,  614,  615,  622o-A,  651,  658,  662,  663,  892. 
CONVEESION, 
arrest  for,  576. 
arrest  of  pledgee  for,  471. 
of  bonds,  765. 

of  stock,  remedy  for,  see  Action  at  IjAW. 
by  a  corporation,  156,  576. 
by  a  pledgee,  waiver,  475. 
broker,  457. 

CONVEETIBLE  BONDS.    See  Increase  and  Eeduction  op  Stock. 
CONVEYANCE.     See  Contblact;  Coepoeation;  Deed. 

COPAETNEESHIP.    See  also  "Pools." 

sale  of  assets  for  stock,  672. 

corporation  as  a' partner,  678. 

differs  from  a  corporation,  6. 

difference  between  it  and  joint  stock  company,  504. 

name  protected  against  corporation,  15,  note. 

as  subscriber,  65. 
COPYEIGHT,  corporation  may  take  out,  15a. 
' '  COENEE ' '  iu  stock,  see  ' '  Tbusts.  ' ' 

explained,  445,  note,  621. 

COBPOEATE  ACTION,  regularity  of,  need  not  be  inquired  into  by  party  dealing 
with  corporation,  709,  725,  808. 

COEPOEATE  books  and  papers,  remedy  for  recovery  of,  717,  719. 

COEPOEATE  BUSINESS, 

can  be  transacted  by  stockholders  only  at  corporate  meetings,  625-627. 

general  method  of  transacting,  606. 

is  transacted  by  directors,  712. 
COEPOEATE  CONTEACT,  may  arise  by  minutes  of  directors'  meeting,  714. 
COEPOEATE  CEEDITOES.     See  also  Capital  Stocb:;   Ckeditoes;   Dividends; 

T.TATJTT.TTY   OP    STOCKHOLDEKS,   ETC. 

and  the  capital  stock  as  a  trust  fund,  9. 

assumption  of  corporate  obligations  by  stockholders,  76. 

becoming  such  before  issue  of  watered  stock  cannot  complain,  42,  46. 

cannot  complain  of  issue  of  stock  by  failing  corporation  at  less  than  par,  42. 

not  investigating  the  financial  condition  of  the  company  cannot  complain  of 

watered  stock,  46. 
only  those  who  complain  of  watered  stock  may  participate  in  benefits,  42,  46. 
as  distinguished  from  preferred  stockholders,  271. 
parties  defendant  in  foreclosure  suit,  844. 
cannot  levy  attachment  on  railroad,  858. 

object  to  a  forfeiture  of  stock  unless  fraud  is  involved,  127. 
filing  bill  to  declare  mortgage  illegal,  735,  766,  788,  848. 
having  collateral  security,  effect  on  dividend  from  general  estate,  763. 
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CORPORATE  CREDITORS— continued. 

levying  execution  after  appointment  of  receiver,  870. 

on  rolling-stock,  854. 
may  complain  when  stock  is  issued  for  property,  etc.,  when,  43,  46,  47. 

object  to  corporation  selling  all  of  its  property  for  stock  and  bonds,  672. 
objecting  to  bonds  fraudulently  issued,  766,  848^,  and  848e. 
receivers  in  behalf  of,  863. 
remedies  of,  see  Foejsclosure;  Mortgage. 
attacking  the  validity  of  a  mortgage,  848d  and  848e. 
right  to  object  to  sale  of  corporate  property  for  stock  which  is  then  distributed 

among  the  stockholders,  671. 
rights  of,  are  cut  off  by  foreclosure,  860,  890. 

upon  a  reduction  of  the  capital  stock,  289. 
right  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee,  853. 
object  to  illegai  acts,  735. 
COEPOEATE  DEED,  form  of  acknowledgment  of,  722,  note. 
COEPORATE  FEANCHISES,  mortgage  upon,  790. 

CORPORATE  INSOLVENCY, 

as  a  bar  to  a  stockholder 's  defense  of  fraud,  163, 164. 

excuses  calls  on  stock,  108. 

liability  of  person  selling  stock  to  the  corporation,  309-312.    See  also  Cbed- 

ITORS. 

CORPORATE  MEETINGS  OF  STOCKHOLDERS, 

must  be  within  the  state  creating  the  corporation,  589. 
no  legal  corporate  meeting  can  be  outside  of  the  state,  589. 
validity  of  corporate  acts  at  meetings  outside  the  state,  589. 
by  whom  meetings  must  be  called,  593. 
notice  of,  when  stockholders  are  entitled  to,  594. 

essential  elements  are  time,  place,  and  business,  595. 
service  of,  596. 

must  be  a  reasonable  time  before  the  meeting,  597. 
waiver  of,  by  stockholder,  599. 

what  constitutes  a,  599. 
presumed  to  have  been  regularly  given,  600,  713a. 
ordinary  and  extraordinary  meetings,  598. 
adjourned  meetings,  601. 

what  may  be  done  at,  601.     See  also  Dirbctors  ;  Meetings. 

CORPORATE  OFFICERS,  authority  of,  to  make  contract,  obligation  of  party  to 
inquire  into,  709,  725. 

CORPORATE  POWERS.     See  Ultra  Vires. 

COEPORATE  PROFITS  and  stockholders,  11.    See  also  Dividends. 

CORPORATE  TRANSFER  BOOK  and  stock  ledger  unnecessary,  382. 

CORPORATION.  See  also  Admissions;  Directors;  Dissolution;  Election  of 
Directors;  FoRrEiTURs;  Fraudulent  Acts  op  Directors;  Majority; 
Meetings;  "Trusts." 

accepting  deed  made  to  it  before  incorporation,  694. 

admissions  and  declarations  of,  see  Admissions. 

agents  taking  subscriptions,  69. 

and  receivers'  certificates,  875,  876,  877. 

as  a  mere  ' '  dummy, ' '  6. 

assigning  subscriptions  before  or  after  a  call.  111. 

assuming  the  obligations  of  a  partnership,  672,  674,  678. 

as  transferrer  or  transferee  of  its  own  shares,  its  liability  thereupon,  251,  309- 
313. 

as  vendor  or  vendee  of  shares  of  stock,  see  Sales  op  Stock. 

attaching  seal  to  its  note,  761. 

books  of,  right  of  a  stockholder  to  examine,  see  Inspection. 
in  receiver 's  hands,  open  to  all  parties,  872. 
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COBFGRATION— continued. 

borrowing  money  in  excess  of  charter  or  contract  limit,  760. 
buying  or  selling  stock,  428. 

at  foreclosure  sale  does  not  hold  property  subject  to  old  debts,  890. 
can  be  created  only  t)y  legislative  authority,  1. 
cannot  be  arrested  under  bail  process,  156. 

enforce  consolidation  contract  of  its  stockholders,  897. 

stockholder 's  statutory  liability,  218. 
give  away  its  funds,  681,  774,  775. 
refuse  registry  on  account  of  the  motive  of  the  transferrer  or  transferee 

in  the  transaction,  386. 
restrict  the  right  to  vote,  622. 
subscribe  for  stock,  64. 
vote  shares  of  its  own  stock,  613. 
charitable,  may  not  be  liable  for  torts,  156. 
chargeable  with  the  frauds  of  its  agents,  139,  140. 
consolidation  of,  897. 

effect  of,  897. 
constitutionality  of  amendments  to  charter,  right  of  a  stockholder  to  object,  see 

AHENDMILNTS  TO  ChAKTERS. 

contracting  where  directors  in  one  own  stock  in  the  other,  662. 

created  by  two  states,  910,  etc. 

criminal  acts,  stockholder  not  liable  for,  11. 

deed,  devise  dr  bequest  to  a  supposed,  504. 

to  be  thereafter  formed,  504. 
de  facto,  637. 

BufBcient  to  enforce  subscriptions,  183-186. 
definition  of,  1. 

difference  between  it  and  a  partnership,  6. 
differs  from  a  co-partnership,  6. 

different  from  an  unincorporated  association  or  joint-stock  company,  504. 
domicile,  residence  and  citizenship  of,  1. 

of,  1,  note, 
dravping,  signing,  sealing,  acknowledging  contracts,  seal,  etc.,  see  Contract. 
"dummy,"  property  of,  covered  by  mortgage  of  company  owning,  663,  664, 

857. 
duty  as  to  sales  by  an  executor  or  administrator,  330.     See  Eules  foe  Cor- 
porations. 
effect  of  a  purchase  of  its  own  shares  of  stock,  282. 
entitled  to  subscribe  for  new  stock,  director  taking  it,  653,  note, 
error  in  name  and  pleadings,  15. 
essential  implied  powers  of,  3,  note, 
exercising  power  of  eminent  domain,  905,  906. 
existence  sometimes  ignored  by  the  courts,  663. 
exists  though  one  party  owns  the  whole  stock,  6,  631,  709. 
failure  of  contractor  to  complete  work,  766c. 
remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 
right  of  adverse  claimants  to  particular  bonds  or  stock,  766c,  387. 
foreign,  name,  15. 

appointment  of  receiver  of,  865. 

enforcement  of  stockholder 's  liability,  223. 

filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic  cor- 
poration, 897. 

doing  business  in  the  state,  696-700. 

right  of  stockholder  to  examine  books,  515,  519. 
fraudulent,  6. 

having  capital  stock,  the  subject  of  this  treatise,  8. 
holding  and  voting  stock  in  another  corporation,  317,  615,  662. 
illegality  of  busings  of,  invalidates  subscription,  53,  236. 
incorporated  in  one  state  and  doing  all  its  business  in  another  state,  237-240. 
incorporation  for  purposes  not  authorized  by  the  general  act,  236. 
indictment  for  misfeasance  or  non-feasance,  156. 
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COEPOEATION — continued. 

indorsing  the  bonds  of  another  corporation,  775. 
insolvent  mortgage  to  directors,  692,  693,  791. 

transfers  of  stock  to  avoid  liability,  263-266. 
interstate,  is  a  corporation  in  each  state,  910. 

irregular,  informal,  or  incomplete,  liability  of  stockholders  to  creditore,  231- 
.  235. 
irregularly  incorporated,  no  defense  to  subscriber,  183-186. 
issue  of  bonds  convertible  into  stock,  283. 
issuing  bonds  or  mortgage  bonds  in  excess  of  charter  or  statutory  limit,  760. 

note  in  violation  of  statute,  761. 
is  a  person  within  meaning  of  fourteenth  amendment,  15o. 
is  not  a  citizen  within  meaning  of  constitution,  15a. 
is  the  proper  party  to  remedy  frauds,  ultra  vires  acts,  etc.,  644. 
itself  objecting  to  issue  of  its  bonds  below  par,  766,  848^'. 
its  incidents  and  powers,  3,  note. 

its  rights  and  duties  where  an  attachment  or  execution  is  levied  on  shares  of 
stock,  but  the  certificates  have  been  sold  to  a  hona  fide  purchaser,  489. 
;      known  as  "holding  corporations,"  nature  and  legality  of,  317. 

mortgages  by,  317,  815. 
liability  for  allowing  a  trustee  to  sell  stock  in  breach  of  trust,  327.     See  Edles 

FOR  Corporations. 
liability  for  allowing  registry  of  forged  transfer  of  stock,  367-369. 
issuing  watered  stock,  44. 
acts  of  agents,  136,  139^  140,  293. 
on  overissued  stock,  293,  294. 
own  stock  held  by  itself,  251. 
promoters'  contracts,  707. 
may  accept  the  fee  of  land  although  its  duration  is  limited,  694. 

be  bound  by  a  contract  where  it  acquiesces   therein  or  has  impliedly 

authorized  a  person  to  contract  for  it,  705-720. 
be  liable  for  arrest,  156. 

assault  and  battery,  156. 

criminal  libel,  156. 

conspiracy,  156. 

conversion,  156. 

exemplary  damages,  156. 

false  imprisonment,  156. 

fraud  and  malice  or  false  representations  of  its  agents, 

libel,  156. 

malicious  prosecution,  156. 

nuisance,  156. 

punitive  damages,  156. 

slander,  156. 

for  trespass  quare  elausum  fregit,  156. 

vexatious  civil  suit,  156. 

for  selling  liquor  in  violation  of  statute,  156. 
bring  suit  although  receiver  has  been  appointed,  871. 
contract  with  stockholders,  11. 
give  security  to  stockholders,  11. 
interplead  between  two  claimants  to  stock,  387. 
pay  commission  for  getting  subscriptions,  42. 

dividends  to  the  registered  owner,  538. 
pledge  its  unissued  stock,  247. 

require  proof  of  identity ;  also  genuineness  of  signature,  etc.,  385. 
sell  its  property,  though  a  suit  is  pending  against  its  stockholders,  480, 

note, 
set  up  usury  as  a  defense,  7666.  ' 

sue  stockholder,  11. 
be  criminal  offense  to  destroy  records  of,  519. 
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COEPOEATION— cojitinued. 

may  sell  its  trade  name  or  good  will,  15. 

take  out  copyright,  15a. 
mistakes,  irregularities,  and  illegalities  in  becoming  a,  5,  230-243,  637. 
mortgages  of,  see  Mortgage. 

mortgage  does  not  include  uncalled  subscriptions,  852. 
mortgagor  may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848^. 
must  obey  mandate  of  court  ordering  registry  and  issue  of  new  certificates,  588. 
sue  and  be  sued  in  its  corporate  name,  751.  ^    - 

not  dissolved  by  appointment  of  receiver,  631,  871. 
liable  for  damages  during  receivership,  875. 

to  action  for  deceit,  156,  157. 
merged  though  one  owns  most  of  the  stock  of  another,  314,  note, 
note  of,  issued  ultra  vires,  in  bona  fide  hands,  761. 
notice  to,  see  Notice. 

organized  to  do  acts  contrary  to  contract,  6,  663,  664. 
owning  and  holding  stock  in  other  corporations,  622^. 
paying  personal  debts  of  stockholders,  3. 
pledging  its  own  stock,  247,  465. 
powers,  see  also  Ultra  Vires. 

inherent  at  common  law;  perpetual  succession;  sue  and  be  sued;  grant 
and  receive;  purchase  and  hold  property;  seal;  by-laws,  limited 
liability;  transferability  of  stock,  3,  note. 
of  stockholders,  directors,  executive  committee,  promoters,  president, 
secretary,  treasurer,  cashier,  general  manager,  superintendent,  agents, 
etc.,  see  Contract. 
power  to  accept  stock  in  payment  for  property,  671. 

acquire  a  monopoly  or  exclusive  privilege,  503a,  922-932  (chs.  XXIX 

and  LV). 
adopt  promoters*  contracts,  707. 
assess  stockholders  for  more  than  the  par  value  of  the  stock,  241, 

242. 
assign  for  the  benefit  of  creditors  and  to  make  preferences,  691. 
be  an  accommodation  indorser  or  maker  of  commercial  paper  774. 
executor  or  trustee,  679. 
a  partner,  678. 
borrow  money,  760. 
buy  its  own  stock,  309-313. 

the  stock  of  another  corporation,  27,  314-317. 
carry  beyond  its  line,  907. 
cease  operating  its  line,  903. 
commit,  and  liability  for  torts,  156. 

consolidate,  lease,  absorb,  amalgamate,  merge,  or  Bell,  892,  etc. 
contract  with  connecting  steamboats,  907. 

create  and  enforce  a  lien  on  the  stock  of  stockholders,  see  Lien. 
do  acts  which  ' '  persons ' '  may  do  under  statutes,  15a. 
do  all  its  business  in  a  state  other  than  the  state  incorporating  it, 

237-240. 
enforce  municipal  subscriptions,  90-103. 
exercise  the  right  of  eminent  domain,  905. 
expel  members,  11,  504. 
forfeit  stock,  121-134.    See  Fobfeittjre. 
give  away  its  assets  in  aid  of  another  enterprise,  681. 
guarantee  bonds  or  dividends  of  another  corporation,  775. 
have  a  name  and  protect  it,  15. 
increase  or  reduce  its  capital  stock,  281. 
issue  bonds,  762. 

for  property  or  construction  work,  766. 
to  directors,  766. 
debentures,  776,  777. 
negotiable  bonds,  767. 
preferred  stock,  268. 
(263) 
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CORPORATION — continued. 

power  to  issue  stock  for  money  or  property,  or  by  a  stock  dividend,  16-27. 
"watered"  bonds,  766. 
"watered"  stock,  28-51. 
limit  its  liability  for  negligence,  908. 
loan  money,  690. 
make  a  bond  dividend,  766. 

bills,  notes  and  acceptances,  761. 
by-laws,  4a. 
calls,  104-120. 
discriminations,  901. 
gifts,  681. 

mortgage,  779-811  (ch.  XLVII). 
traffic  contracts,  898. 
pay  for  lobbying,  909. 
pledge  bonds,  763. 
pool,  898,  503o,  note. 

purchase,  hold,  and  mortgage  land,  694,  695. 
sell  all  its  property,  670. 
undertake  a  new  business,  680.  ' 
take  a  mortgage,  690. 

conditional  subscriptions,  77-89. 

subscriptions  from  various  parties  and  collect  the  same,  52-76. 
of  foreign  corporations  to  do  all  these  acts,  695-700. 
under  general  act,  2,  4. 

where  incorporation  is  under  a  general  law,  cannot  be  enlarged  by  in- 
serting provisions  in  the  certificate,  4. 
preventing  completion  of  contract,  contractor  may  hold  liable  or  have  specific 

performance,  24,  766c,  911. 
private,  cannot  be  aided  by  a  municipality,  91. 
proceedings,  proof  of,  714. 
public,  may  be  aided  by  municipalities,  91. 
purchase  of  stock  on  forfeiture,  133. 
purchasing  its  own  bonds  may  reissue  them,  762. 

property  of  another  company  and  giving  mortgage,  671-674. 

not  liable  for  debts  of  latter,  672, 
673,  890. 
railroad  as  a  quasi-public,  891. 

is  a  public,  7. 
ratifying  promoter 's  contract,  707. 
receivers  on  application  of,  863. 
refusing  to  register  transfer  is  conversion,  576. 

transfer  stock  when  notified  not  to  allow  transfer,  387,  407. 
registering  transfers  vrithout  a  surrender  of  the  old  certificate,  360,  361. 
remedy  by  an  actien  for  damages  for  refusal  to  transfer  stock,  392. 
mandamus,  390. 
suit  in  equity,  391. 
of  a  transferee  of  stock  against  the  corporation  for  refusal  to  allow 
registry,  389. 
representations  that  the  corporation  has  performed  certain  necessary  acts  as  to 

making  contracts,  722,  725,  778.    See  also  Notice. 
requirements  of  charter  or  by-laws  that  contracts  shall  be  executed  in  a  certain 

manner,  725. 
resides  where  it  is  incorporated,  1,  757,  759.    See  also  Foreign  Corporations. 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  action 

having  been  taken  by,  725. 
right  to  repudiate  an  ultra  vires  contract,  729. 
rights  and  duties  of,  in  allowing  or  refusing  registry,  385-392.    See  also  Sales 

OF  Stock. 
rules  regulating  registry,  393-410. 

selling  all  its  property  for  stock  in  another  corporation,  670-674. 
bonds  in  violation  of  injunction,  767. 
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COEPOEATION— comtm«ed. 

selling  property  for  stock  and  bonds,  creditor  may  object,  672. 

stockholder  as  a  witness  for  it,  11. 

stockholder  'a  suits  to  remedy  act  against,  see  Suits. 

stockholder  may  sue  it,  11. 

not  liable  for  debts  of,  11. 

stockholders  do  not  represent  it,  and  cannot  contract  for  it,  709. 

suits  by  or  against,  see  Suits. 

taking  name  of  co-partnership,  15,  note. 

unincorporated  association,  504. 

to  be  created  to  take,  devise  or  bequest,  694. 

ultra  vires  acts  as  distinguished  from  intra  vires  acts,  683. 

when  insolvent  no  call  of  subscription  is  necessary,  108. 

when  may  issue  preferred  stock,  268. 

words  creating,  1,  note. 

and  partnership,  differences  between,  6. 

aggregate,  7. 

alien,  7. 

domestic,  7. 

foreign,  7. 

included  in  statutes  applicable  to  persons,  15o. 

private,  7. 

public,  7. 

sole,  7. 

quasi-publie,  7. 

quasi-public  include  corporations,  7. 

originated  by  Romans,  1. 

are  not  citizens  within  the  meaning  of  the  United  States  Constitution,  696. 

are  persons  within  the  meaning  of  the  Constitution  of  the  United  States,  696. 

cannot  be  imprisoned,  but  their  officers  and  agents  may  be,  156. 

implied  powers  of,  limited  liability  and  transferability  of  stock,  3,  note. 

limited  UabUity  important  feature  of,  7. 
COEPOEATOES.    See  also  Promotebs. 

defined,  10. 

first  meeting  under  special  charter,  590. 
COST-BOOK  mining  companies,  6227i,  note. 
COSTS, 

decree  for,  appeal  from  in  foreclosure,  849,  note. 

incurred  in  stockholder's  suit  to  remedy  corporate  wrongs,  748,  879. 

payment  of,  by  a  rival  company,  736,  note. 

statutory  liability  of  stockholders  to  pay  judgment  recovered  against  the  cor- 
poration for,  225. 

COTTON-PEESS  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

COUNSEL, 

for  trustees,  818,  879. 

of  corporation  generally  not  appointed  receiver,  864. 

of  receivers,  pay  of,  879. 

payment  to,  in  priority  to  mortgage,  861,  note. 

selection  of,  by  receiver,  864,  879. 

COUNTEE-CIiAIM.    See  also  Defenses. 
as  a  defense  to  subscriptions,  193. 
as  a  defense  to  a  stockholder 's  statutory  liability,  225. 

COUNTY, 

power  to  subscribe  for  stock,  90,  91.    See  also  Municipal  Subscetptions. 
highway,  see  Highway. 

COUPONS, 

?ire  negotiable,  767,  771. 

secured  by  the  mortgage,  771. 
subject  to  the  terms  of  the  bond,  771. 
bond,  definition  of,  14. 
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COUPONS— continued. 

bond  may  be  issued  by  a  corporation,  762. 
days  of  grace  on,  772. 
default  in,  foreclosure  for,  836. 

to  bring  about  foreclosure,  838. 
default  on,  declaring  principal  sum  due,  800. 
demand  of  payment  of,  772. 
form  of,  762,  note, 
holders  may  foreclose  if  trustee  declines,  825. 

suing  thereon  need  not  own  any  bonds,  772. 
I  waiving  default,  801. 

i         judgment  thereon,  execution  cannot  be  levied  on  the  mortgaged  property,  772. 
may  not  be  negotiable,  767,  771. 
money  deposited  to  pay,  cannot  be  attached,  771. 
nature  of,  771. 
overdue,  attached  to  bond,  effect  on  negotiability,  767. 

interest  on,  771. 
paid  by  receivers '  certificates,  876,  note, 
payment  of,  by  construction  company,  771,  846,  860. 

by  receiver,  872. 

in  gold,  765. 

in  land  scrip,  772. 

need  not  be  demanded  before  suit,  772. 
presented  and  paid,  are  thereby  canceled,  although  really  purchased,  771. 
statute  of  limitations  applicable  to  770,  772,  846. 
stolen,  767. 
suit  thereon  by  the  holder,  772. 

the  same  as  on  promissory  notes,  772. 
tender  of  payment,  on  foreclosure,  850. 
upon  foreclosure,  771. 
waiving  default,  793,  note. 
COURT, 

appointment  of  receiver  by,  863. 
cannot  remove  directors,  746. 
conflict  of,  889. 

of  state  and  federal,  in  foreclosure,  839. 
contempt  of,  by  interference  with  receiver,  870. 

levy  of  execution,  etc.,  755,  756,  870. 

officers  or  agents,  755. 

the  corporation,  756. 

Suing  receiver  VTithout  leave,  870. 
decree  of,  in  regard  to  stock,  duty  of  corporation,  405. 
federal,  jurisdiction  of,  in  foreclosure,  827,  839. 
foreclosure  of  liens  in  state,  and  mortgage  in  federal,  859. 
in  which  receiver  may  bring  suit,  868. 
leave  of,  to  receiver  to  bring  suit,  867. 

to  sue  receiver,  870. 
must  be  obeyed  by  corporation  in  transferring  stock,  388. 
ordering  an  issue  of  stock,  284. 

of  bankruptcy  cannot  enjoin  pledgee  from  selling,  476. 
will  enforce  the  liability  of  stockholders  in  foreign  corporations,  223. 
jurisdiction  of  suit  relative  to  stock,  12. 
United  States  jurisdiction,  as  affected  by  state  statutes,  696. 
CEEDITOE, 

action  against  officers  for  issuing  ' '  watered ' '  stock,  48. 
and  reorganization,  883-890  (ch.  LII). 
and  unpaid  subscriptions,  199-211  (ch.  XI). 

applying  to  participate  after  partial  distribution  by  receiver,  881. 
as  distingviished  from  preferred  stockholders,  271. 
party  defendant  in  foreclosure  silit,  844. 
to  subscription  liability,  205,  note, 
enforcement  of  statutory  liability,  221. 
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CEEDITOE— C07itm«ed. 

assignment  of  stock  to  defraud,  340,  482,  484.  See  also  Coeporate  CkeditokS. 
assignments  for  benefit  of,  may  be  made  by  corporations;  preferences,  691-693. 
cannot  cause  forfeiture  of  charter,  632. 

levy  attachment  on  railroad,  858. 
corporate,  see  also  Sequestration. 

attacking  mortgage,  735,  766,  788,  848. 

common-law  right  to  enjoin  or  set  aside  the  frauds,  ultra  vires  acts, 

etc.,  of  directors,  etc.,  735. 
is  the  capital  stock  a  trust  fund  fort  9. 

may  object  to  corporation  seUing  all  its  property  for  stock  and 
bonds,  672.  f    i-     / 

objectiug  to  fraudulent  issue  of  bonds,  766,  848d  and  848e. 
remedies  of,  see  Poreclosuke;  Mortgage. 

light  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee, 
o5o. 
director  as  a,  enforcing  liability  of  stockholders,  218. 
entitled  to  earnings  before  trustee  takes  possession,  823,  note,  853. 
filing  bill  to  declare  mortgage  illegal,  839,  848d  and  848e. 
having  collateral  security,  effect  on  dividend  from  general  estate,  763. 
judgment,  objecting  to  issue  of  bonds  below  par,  848(i. 
levying  execution  after  appointment  of  receiver,  871. 

on  rolling  stock,  854. 
liability  of  stockholders  to;   amendment  of  charter  increasing  or  decreasing 

such  liability,  497. 
by  statute,  see  Liabilitt. 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848d,  848e. 
a  release  of  a  subscription,  170. 
object  to  directors  buying  up  debts  of  insolvent  company,  660. 
of  corporation,  eaiunot  object  to  the  corporation 's  buying  stock,  311,  312,  735. 
of  partnership  turned  into  a  corporation,  27,  672. 

selling  its  property  to  a  corporation  for  shares  of  stock,  672. 
priority  among,  in  regard  to  stockholder 's  statutory  liability,  226. 
receiver  appointed  to  delay,  863. 

in  behalf  of,  863. 
remedies  on  watered  stock,  42-44,  46,  47. 
right  to  attack  the  validity  of  a  mortgage,  788,  848. 

subject  shares  of  stock  to  the  payment  of  debts,  see  Attachment. 
rights  of,  are  cut  off  by  foreclosure,  890. 

upon  a.  reduction  of  the  capital  stock,  289. 
stockholder  as  a,  enforcing  statutory  liability  of  other  stockholders,  218. 
subsequent,  cannot  complain  of  issue  of  bonds,  848fc. 
upon  dissolution,  641,  642. 

repeal  of  charter,  639,  642. 
when  entitled  to  benefit  of  decree,  848fc. 
who  is  also  a  director,  may  reach  subscriptions,  197. 

who  is  also  a  stockholder,  may  begin  suit  to  collect  subscriptions,  205,  note, 
and  assumption  of  corporate  obligations  by  stockholders,  76. 
becoming  such  before  issue  of  watered  stock  cannot  complain,  42  and  46. 
corporate,  and  capital  stock  as  a  trust  fund,  9. 

cannot  complain  of  issue  of  stock  by  failing  corporation  at  less  than 

par,  42. 
not  investigating  the  financial  condition  of  the  company  cannot  com- 
plain of  watered  stock,  46. 
knowing  of  watered  stock  when  debt  is  incurred  cannot  complain,  42  and  46. 
only  those  who  complain  of  watered  stock  may  participate  in  benefits,  42  and 

46. 
right  to  object  to  sale  of  corporate  property  for  stock  which  is  then  distributed 
among  the  stockholders,  671. 
CREDITS  OF  COilPAXY,  how  far  subject  to  mortgage,  853. 
CEIMIXAI.  ACT  OF  COBPOBATION,  Kability  of  oflieer,  6,  15,  357,  682,  908. 

stockholder  not  liable  for,  11. 
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CRIMINAL  IMPRISONMENT,  corporations  cannot  be  subject  to,  but  their  oflScers' 

and  agents  may  be,  156. 
CRIMINAL  LAW,  liability  of  directors  for  accidents,  908. 

CRIMINAL  LIABILITY  for  fraud  in  selling  stock,  357. 

of  directors  for  fraudulently  inducing  purchase  of  stock, 
719. 

officer  contributing  corporate  funds  for  political  pur- 
poses, 681. 
in  England  of  directors  for  publishing  false  statement 

to  induce  purchase  of  stock,  48. 
for  conspiracy  in  connection  with  issue  of  watered  stock, 

46. 
of  corporation  for  misfeasance  or  nonfeasance,  156. 
officers  for  misusing  funds  of  corporation,  682. 
officers  in  England  for  illegal  issue  of  stock,  48. 
person  selling  worthless  stock,  40. 
See  also  Indictment. 

CRIMINAL  LIBEL,  corporation  may  be  liable  for,  156. 
CRIMINAL  OFFENSE,  forgery  of  subscription  to  stock,  253. 

may  be,  to  destroy  corporate  records,  519. 
CRIMINAL  PROSECUTION  of  corporation  for  selling  Uquor  in  violation  of 

statute,  156. 
CRIMINAL  STATUTES  as  to  injuring  a  telegraph  or  telephone  line,  933,  note. 

telegraph  or  telephone  company  injuring  trees,  936, 
note, 
relative  to   officers  may  apply  to   director  and  paying 
teller,  10. 

CRIMINALS,  prosecution  of,  by  corporation,  909. 

CROSS-BILLS,  845. 

by  bondholders  in  a  fraudulent  foreclosure,  828,  note,  848. 

of  foreclosure  where  a  receiver  is  already  in  possession,  827,  845. 

to  try  title  in  foreclosure  suit,  842,  note. 

who  may  file,  845. 
CROSSINGS, 

authorized  by  receiver,  '872. 

of  highway  or  railroad  by  a  railroad,  906. 

of  railroads,  legislature  may  regulate,  900. 
CUMULATIVE, 

remedy,  124. 

voting,  609a. 

authorized  by  amendment  to  charter,  501. 
CURRENTS,  electric.    See  Electrical  Distukbances. 

vagrant,  electrical.    See  Electeical  Disturbances. 
CUSTOM  as  to  time,  place,  etc.,  of  corporate  meetings,  594. 

CUSTOMER  OF  A  STOCK-BROKER.     See  also  Brokers. 
who  may  be,  446. 

CUSTOMS  AND  USAGES  OF  STOCK-BROKERS,  453. 


DAKOTA  rule  as  to  ultra  vires  acts,  681,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
DAMAGES, 

action  for,  in  case  of  a  breach  of  contract  to  buy  or  sell  stock,  336,  355. 

by  road  operated  by  receiver,  remedies  for,  875, 

claim  for,  as  against  mortgage,  860. 
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DAMAGES — continued. 

contractor  may  hold  liable  for,  corporation  preventing  completion  of  contract, 

24,  766c,  911. 
during  receivership,  corporation  not  liable  for,  875. 
incurred  during  receivership,  liability  for,  878. 
liability  of  purchaser  at  foreclosure  sale,  890. 
measure  of,  for  failure  to  complete  purchase  of  stock,  336,  588. 

for  breach  of  contract  of  sale  of  stock,  336. 
no  relief  granted  on  alleged  fraudulent  bonds  or  foreclosure  unless  damage  is 

shown,  848fc. 
payment  of,  by  receiver,  875. 
specific  performance,  337,  338. 

to  abutting  property  owners  for  construction  of  telegraph  line,  933. 
See  also  Measure  op  Damages. 

DANGER  SIGNALS  OF  RAILEOADS,  legislature  may  order,  900. 
DANGERS  INCURRED  IN  PURCHASING  STOCK,  417-444. 
status  of  the  purchaser  of  a  certificate,  417. 
liability  of  purchaser  on  unpaid  par  value,  418. 
to  forfeiture  for  non-payment  of  calls,  419. 
upon  statutory  liability,  420. 
when  transfer  is  made  to  a  nominal  holder,  421. 
for  assessments,  422. 

when  stock  was  originally  issued  for  property,  423. 
as  partner  under  certain  circumstances,  424. 
as  to  lien  of  the  corporation,  425. 
in  case  of  overissued  stock,  426. 
when  transferrer  or  previous  holder  was  incompetent  to  contract  or  hold  stock, 

427. 
when  stock  is  transferred  by  or  from  the  corporation  itself,  428. 

by  joint  owners,  partners,  and  agents,  429. 
at  sheriff 's  sale,  or  from  assignee  in  bankruptcy  or  insolvency,  430. 
from  pledgee,  431. 

when  the  transferee  of  a  pledgee  is  protected,  432. 
from  executor,  administrator,  or  guardian,  433. 
from  a  trustee,  434. 
in  respect  to  the  possibility  of,  there  being  another  vendee  of  the  same  stock 

withoxit  delivery  of  certificate,  435. 
in  respect  of  forgery,  436. 

a  loss  or  theft  of  the  certificate  indorsed  in  blank,  437. 
a  previous  holder's  loss  of  the  stock  by  fraud,  438. 
the  statute  of  frauds,  439. 
in  gambling  sales  of  stock,  440. 

in  respect  to  the  methods  of  assigning  a  certificate,  441. 
as  to  registry  of  transfer,  442. 

not  affected  by  rights  of  holders  back  of  the  last  registry,  443. 
summary,  444. 

DARTMOUTH  COLLEGE  CASE,  494,  note,  501. 

DATE, 

of  bond,  764. 

should  be  same  as  of  mortgage,  764,  810. 

DATS  OF  GRACE  on  coupons,  772. 

DEATH, 

of  corporate  agent  and  testimony  as  to  admissions  of,  519. 
receiver,  accounting  upon,  880. 

stockholder  as  affecting  his  liability,  223,  225,  248,  259,  note, 
trustee  of  mortgage,  806,  819. 

DEBATES,  stockholders  are  privileged  in,  606, 

DEBENTURES, 

form  of,  776,  note. 
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DEBENTUEBS— cowfiwued. 

as  issued  in  America,  776,  777. 

in  England,  776. 
may  be  bond  and  mortgage  combined,  776. 
need  not  be  recorded  on  public  registry,  776. 
definition  of,  14,  776. 

issued  in  excess  of  the  statutory  limit,  760. 
mean  bond,  note,  or  any  obligation  to  pay,  776. 
reorganization  of,  883,  889. 
DEBENTTJEE  STOCK,  14,  777. 

form  of,  777,  note. 
DEBTS.    See  also  Cokpora.te  Creditors. 

antecedent,  as  affecting  bona  fide  ownership,  473. 
canceled  in  payment  of  subscription,  20,  note, 
due  company,  how  far  subject  to  mortgage,  853. 

from  stockholders  to  the  corporation,  lien  of  the  corporation,  see  Lien. 
to  or  from  corporation  on  dissolution,  641,  642. 
excessive,  a  misuser,  633,  note, 
incurred  by  receiver,  liability  for,  878. 
not  enforceable  against  purchaser  at  foreclosure  sale,  890. 
of  corporation  assumed  by  stockholders,  76. 
director  buying  up,  660. 

liability  of  directors  for,  in  excess  of  specified  amount,  760. 
new  company  purchasing  property  not  liable  for,  673. 
stockholder  not  liable  for,  11,  241. 
stockholders  paid  by  corporation,  3. 
priority  of,  in  foreclosure,  851-861  (ch.  L). 
DECEASED  SHAEBHOLDER.    See  Executor  and  Administrator. 
DECEIT.    See  also  Fictitiously  Paid-up  Stock;  Fraudulent  Representations; 
Sales  op  Stock. 
action  for,  inducing  subscriptions,  157,  158. 
for  fraud  in  sale  of  stock,  355. 
against  a  corporation,  156,  157. 

DECLARATION  OP  DIVIDENDS.    See  Dividends. 

DECLARATIONS.    See  Admissions. 

communications  between  directors  and  officers  privileged,  519. 

of  agent  and  subsequent  death,  519. 
DECLARING  principal  sum  due,  800. 

DECREASE  of  capital  stock  by  a  purchase  by  a  corporation  of  its  ovra  stock,  313. 
DECREE, 

canceling  mortgage,  811,  816. 

conclusive  to  what  extent,  839,  848. 

in  foreclosure,  849. 
appeal  from,  849. 
final,  what  is,  849. 
may  provide  that  purchaser  pay  part  of  old  debts,  890. 

injunction,  against  corporation,  755. 

of  court  as  to  stock,  duty  of  corporatioif,  405.     See  also  Court. 

who  entitled  to  benefit  of,  848fc. 
DEDUCTIONS  in  taxation,  see  Taxation. 
DEED, 

after  dissolution,  641,  note. 

before  incorporation,  504. 

before  incorporation  to  be  delivered  after  incorporation,  694. 

to  corporation  by  incorrect  name,  15. 

to  a  corporation  to  be  thereafter  created,  504. 

to  a  corporation  not  in  existence,  504. 

to  unincorporated  association,  504. 

of  trust  covering  bonds  and  stock,  317. 
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DEED — continued. 

of  trust  covering  stock,  464. 

by  or  to  an  irregularly-incorporated  company,  637. 

a  corporation,  method  of  drafting,  signing,  sealing,  and  acknowledg- 
ing it,  722. 
priority  of  mortgage,  as  against  liens,  mortgages,  leases,  claims,  judgments, 

debts,  and  liabilities,  851-861   (ch.  L). 
of  settlement,  defined,  14. 

of  trust,  definition  of,  14.     See  also  Mortgage  ;  Trustee. 
DE  FACTO, 

corporation,  637.     See  also  Liabilitt  (as  partners), 
definition,  185,  note. 

liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
is  suflScient  to  enforce  subscriptions,  183-186. 
directors,  617-619,  623,  713.     See  also  Directors. 
directors  and  calls,  110. 
director  who  was  not  eligible,  623. 
DEFAMATION.    See  Libel. 
DEFAULT, 

declaring  principal  sum  due  upon,  800. 
exercise  of  power  of  sale,  824. 
in  foreclosure  suits,  847. 

interest,  foreclosure  for,  836. 
mortgage,  possession  upon,  796. 

mortgage,  foreclosure;  right  of  stockholder  to  come  in,  659,  848i. 
order  to  bring  about  foreclosure,  838. 
of  purchaser  on  foreclosure  sale,  850. 
waiver  of,  801. 

by  coupon-holders,  793,  note. 
DEFECT  OF  AUTHORITY.    See  Contract. 
DEFENDANTS.     See  also  Suits. 

in  foreclosure  suit,  844. 
DEFENSES  TO  ACTIONS  TO  ENFOECE  SUBSCETPTIONS,  166,  etc.     See  also 
Liability. 
not  favored  by  the  courts,  166. 

definition  of  the  terms  "release,"  "withdrawal,"  "surrender.^'  "cancella- 
tion," and  "rescission,"  167-170. 
subscription  may  be  canceled  by  mutual  consent,  168. 

consent  must  be  unanimous,  169. 
when  cancellation  may  be  impeached,  170. 
compromise  of  subscription,  171. 

non-payment  of  statutory  percentage  not  available  as  a  defense,  172-175. 
this  is  the  general  rule,  173. 
the  New  York  rule  herein,  174. 
the  Pennsylvania  rule  herein,  175. 
failure  to  obtain  the  full  amount  of  subscription,  176-181. 
a  charter  provision  may  do  away  with  this  defense,  177. 
the  express  provision  of  the  contract  may  govern,  178. 
in  England  the  matter  is  governed  by  statute,  179. 
what  subscriptions  are  to  be  counted  herein,  180. 
this  defense  may  be  waived,  181. 
failure  to  fix  definitely  the  capital  stock,  182. 

this  defense  avails  especially  in  the  New  England  states,  182. 
irregular  incorporation  of  the  company,  183. 

this  defense  not  available  against  corporate  creditors,  184. 

quere  as  between  the  de  facto  corporation  and  the  subscribers,  185. 
effect  of  the  law  of  estoppel  or  of  acquiescence  herein,  186. 
ultra  vires  acts  of  the  corporation  or  the  corporate  oflicers,  187. 

the  various  remedies  open  to  the  subscribers  herein,  187. 
frauds  and  mismanagement  of  the  directors,  188. 
when  this  defense  is  not  available,  188. 
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DEFENSES  TO  ACTIONS  TO  ENFOECE  SUBSCEIPTIONS— co«<im«ed. 
delay  and  abandonment  of  the  enterprise,  189. 

this  defense  not  generally  open  to  the  subscribers,  189. 
failure  of  the  corporate  enterprise,  190. 
other  subscriptions  canceled,  or  released,  or  taken  conditionally,  191. 

how  far  this  defense  is  available,  191. 
failure  to  tender  certificate,  192. 

this  generally  not  a  valid  defense,  192. 
set-off  and  counter-claim,  193. 

this  defense  not  available  against  corporate  creditors,  193. 

where  subscriber  has  voluntarily  paid  corporate  debts,  193. 
statute  of  limitations,  195. 

how  far  available  in  a  court  of  equity,  195. 
ignorance  or  mistake,  196. 

generally  invalid,  196. 
miscellaneous  grounds  of  defense  herein,  197. 

material  alteration  of  the  terms  of  the  contract,  197. 
waiver  of,  198. 
failure  to  obtain  subscription  for  the  full  amount  of  increase  of  stock  is  not 

a  defense,  288,  289,  note, 
that  officers  are  guilty  of  breach  of  trust,  747. 

to  subscriptions,  where  corporate  creditors  seek  to  enforce  them,  210. 
to  actions  to  enforce  subscriptions,  see  Pabol  Agkeements  ;  Fraudulent  Ebp- 

EESENTATIONS ;    SUBSCRIPTION. 

consolidation,  lease,  or  sale  under  an  amendment  to  the  charter,  896. 
to  subscription;  illegal  directors,  110. 
amendment  to  charter,  502. 

to  subscription,  that  the  charter  is  different  from  facts  stated  in  the  pros- 
pectus, 194,  502,  note, 
to  stockholders'  statutory  liability;  release;  payment;  set-off;  interest;  costs; 

statute  of  limitations,  225a,  6,  c,  d,  f,  g. 
to  subscription,  no  defense  that  preferred  stock  was  issued,  268,  note, 
irregularity  of  increase  of  capital,  288. 
to  foreclosure,  illegal  incorporation,  846. 
fraud,  848. 
DBFEEEED  stock  or  bonds,  definition,  12. 
DEFICIENCY, 

judgment  for,,  on  foreclosure,  849. 
on  resale  upon  foreclosure,  850. 
DEFICIENT  incorporation,  see  Incorporation. 
DEFINITIONS, 

of  articles  of  association,  14. 

assessment,  104. 

bear,  445,  note. 

bond,  14. 

broker,  445,  447. 

bull,  445,  note. 

call,  104,  445,  note. 

cancellation,  167. 

capital  stock,  8. 

certificate-book,  14. 

certificate  of  stock,  13. 

charter,  2. 

common  stock,  12. 

conditional  subscription,  77. 

corner,  445,  note,  621. 

corporation,  1. 

corporator,  10. 

coupon  bond,  14. 

customer,  445. 

debenture  stock,  14,  776. 

deed  of  settlement,  14, 
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DEFINITIONS — contirmed. 
of  deed  of  trust,  14. 

de  facto  corporation,  185,  note,  637. 

deferred  stock  or  bonds,  12. 

demonstrative  legacy  of  stock,  299. 

dividends,  534. 

fictitiously  paid-up  stock,  12. 

flat,  445,  note. 

flotation,  12. 

founder's  shares,  14. 

franchise,  2. 

fraud  as  defense  to  action  to  enforce  subscriptions,  135-165  (ch.  IX). 

general  legacy  of  stock,  299. 

guaranteed  stock,  267. 

incorporators,  2. 

instalment,  104. 

joint-stock  company  or  association,  1,  note. 

lien,  463. 

loan,  445,  note. 

long  purchase,  445,  note. 

margin,  445,  note,  457. 

memorandum  of  association,  14. 

mortgage  of  shares  of  stock,  317,  463,  464,  776. 

oflB.<;er,  10. 

overissued  stock,  12. 

parol  agreements  as  defenses  to  actions  to  enforce  subscriptions,  135-138 

(ch.  IX). 
pledge  of  stock,  463. 

pov?ers  of  charters,  express  and  implied,  3. 
preferred  dividend,  267. 
preferred  stock,  12,  267. 
preferred  stockholder,  267,  note, 
put,  445,  note, 
registered  bond,  14. 
release,  167. 
reorganization,  883. 
rescission,  167. 
scrip,  14. 
securities,  14. 
shareholder,  10. 
shares  of  stock,  12. 
short  sale,  445,  note, 
sinking  fund,  765,  807. 
special  stock,  12. 
specific  legacy  of  stock,  299. 
spread-eagle,  445,  note, 
spurious  stock,  12. 
stock,  8,  12. 

(in  England),  12. 
stock-broker,  445,  447. 
stock  exchange,  445,  504. 
stock-holder,  10. 
stock-ledger,  14. 
stop-order,  448. 
straddle,  445,  note, 
subscriber,  10. 
surrender,  167. 
transfer-book,  14. 
treasury  stock,  46. 
trusts,  503o. 
liltra  vires,  667. 
underwriting,  14. 
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DEFINITIONS— contijitted. 

unincorporated  joint-stock  companies,  504. 
watered  stock,  12,  28,  29,  30. 
withdrawal,  167. 
DE  JUEE  DIRECTOES,  713.    See  also  De  Facto. 
DELAY.     See  also  Laches. 

in  eonipleting  enterprise,  no  defense  to  subscriptions,  189. 
of  bondholders  in  objecting  to  reorganization,  886. 

to  apply  to  come  into  reorganization,  885,  888,  889. 
stockholders  in  complaining  of  illegal  lease  of  railroad,  728-733,  892-896. 
■DELEGATION, 

of  authority  to  executive  committee,  715. 

by  legislature  to  railroad  commissioners  of  power  to  reduce  rates,  902. 
by  directors,  of  power  to  make  calls,  110,  111. 
of  legislative  power;  municipality  voting  municipal  aid,  95. 
power  by  a  municipality  or  its  agents,  95,  note, 
powers,  see  Call;  Corporate  Meetings. 
DELIVEEY.    See  Sales  op  Stock. 
of  stock  on  a  contract,  334. 

certificates  of  stock,  see  Statute  of  Frauds. 
sale  without,  435. 
DEMAND.     See  Sales  of  Stock;  Pledge;  Broker. 
of  calls,  120. 
of  payment  of  coupons,  772. 

before  foreclosure,  770,  836. 
on  bond,  770. 

DE  MINIMIS  NON  CUEAT  LEX,  735. 

DEMONSTRATIVE  LEGACY  OF  STOCK.    See  Legacies  of  Stock. 

DEPOSIT, 

by  subscribers,  see  Promoters. 

by  purchaser  on  foreclosure  sale,  850. 
DEPOT, 

location  of,  as  condition,  78,  note. 

legislature  may  regulate,  900,  904. 

subject  to  mortgage,  857. 

joint  use  of,  by  two  railroads,  898. 

stopping  at,  forfeiture  for  failure,  904. 

DETINUE.     See  also  Action  at  Law. 
in  actions  relative  to  stock,  577. 

DEVISES,  legality  of,  to  corporations,  694. 

DEVISE  to  corporation  to  be  created,  694. 

a  trustee  for  the  benefit  of  unincorporated  association,  504. 

unincorporated  association,  504,  694. 

DIFFEEENCES  ON  STOCK  EXCHANGE.     See  Broker. 

DIEECTOES.    See  also  De  Facto  ;  Election  ;  FRAunirLENT  Acts  of  Directors  ; 
Officer;  Discretion.     See  also  Co-Directors. 
acceptance  of  office,  624. 

acting  without  qualification  stock,  are  not  liable  as  stockholders,  52,  note, 
admissions  and  declarations  of,  726. 
amendment  to  charter  authorizing  increase  of,  499,  note, 
and  not  the  stockholders,  exercise  a  charter  power  to  sell  or  lease,  894. 
are  ofGicers,  10. 
as  co-defendants  in  stockholders'  suits,  738. 

creditor,  enforcing  statutory  liability  of  stockholders,  218. 

promoters,  48,"  650. 

receivers,  11,  864. 

subscribers,  65. 

trustees,  648, 
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DIKECTORB— continued. 

a  single  director  does  not  represent  the  corporation,  and  cannot  contract  for  it 

unless  expressly  authorized,  712. 
board  of,  authorizing  bonds  and  mortgage,  762,  808. 

bound  to  know  that  stock  has  been  transferred  to  them  on  the  books,  253,  note, 
727.  '        '         ' 

buying  or  selling  stock,  320. 
by-law  authorizing  removal  of,  711. 
cannot  act  by  proxy,  713a. 

be  enjoined  from  acting  at  all,  746.     See  also  Injunction. 
removed  by  the  courts,  746. 

by  stockholders,  624,  711. 
delegate  power  to  make  calls,  110,  111. 
dissolve  corporation,  629. 

make  the  by-laws,  though  such  power  may  be  delegated  to  them,  4o. 
release  a  subscriber,  168. 
criminal  liability  for  using  corporate  funds  for  political  purposes,  681. 
de  facto,  616-619,  713. 
and  de  jure,  713. 
may  make  calls,  110. 
who  was  not  eligible,  623. 
delegation  of  powers,  715. 

discretion  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  272. 
of,  and  of  a  majority  of  stockholders  as  to  intra  vires  acts,  cannot 
be  questioned  by  single  stockholder  unless  fraud  is  involved,  684. 
duty  to  obey  orders  by  a  court  to  a  corporation,  745,  755. 
failure  to  elect,  not  a  dissolution,  631. 
fraud  no  cause  for  foreclosure,  836. 

and  ultra  vires  acts  of,  receiver  may  complain,  735,  766,  788,  8487i,  869. 
fraudulent  issue  of  bonds  to,  766. 
holding  over,  624,  713. 

increase  of  stock  is  to  be  ordered  by  stockholders  only,  285.  ' 

in  foreign  corporation,  service  upon,  758. 
innocent,  not  liable  for  frauds  of  others,  158,  682. 
interest  in  construction  companies,  649,  766. 
is  an  officer,  625. 

liability  for  accidents,  682,  908.    See  Co-Dieectoes  ;  Paeticipation. 
borrowing  in  excess  of  charter  power,  760. 
causing  the  corporation  to  purchase  its  own  stock,  309. 
corporation  holding  worthless  stock  received  for  debt,  702. 
declaring  dividends  when  there  are  no  profits,  550. 
fraud  inducing  subscriptions,  157,  158. 
issuing  "watered"  stock,  48. 
of,  for  fraudulent  acts,  156,  notes, 
of  one  for  acts  of  others,  682. 
for  negligence,  701-703. 

receiving  part  of  issue  of  "watered"  stock,  48. 
ultra  vires  acts,  682. 
on  irregularly-executed  corporate  contracts,  724. 

overissued  stock,  295.    ■ 
to  third  persons  for  frauds,  trespasses,  contracts  and  ultra  vires  acts, 
682. 
loans  by,  mortgage  to  secure,  692,  693. 
may  authorize  mortgages,  779,  808. 
be  an  officer,  10. 
be  liable  to  action  for  damages  for  conspiracy  for  transferring  aU  assets 

to  another  corporation,  672. 
buy  and  sell  stock,  320. 
change  their  own  by-laws,  4a. 
compromise  claims,  750. 
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DIEECTOES — continued. 

may  hold  several  ofBces,  712. 

institute,  carry  on,  discontinue,  compromise,  or  settle  corporate  suits,  750. 
loan  to  corporation,  661,  692,  693. 
make  calls,  109,  110. 
subscribe  for  stock,  65. 
meeting  authorizing  mortgage  may  be  held  out  of  the  state,  713,  808. 
entries  of  proceedings  not  necessary,  115,  note,  714. 
evidence  of  proceedings,  714. 

minutes  of,  may  constitute  a  corporate  contract,  714. 
place,  notice,  action  vrithout  meeting,  quorum,  713a. 
methods  of  drafting,  signing,  sealing,  and  acknowledging  corporate  contracts 

made  by  them,  722. 
minority  cannot  make  a  call,  110. 
mortgage  to,  791. 

motives  in  making  calls  not  inquired  into,  114,  note, 
must  refer  'to  the  stockholders  the  question  of  accepting  an  amendment  to  a 

charter,  499. 
need  not  be  stockholders,  11,  623. 
notice  to,  may  be  notice  to  the  corporation,  727. 
not  bound  by  agreement  to  vote  in  certain  way,  713o. 

liable  for  dividends  declared  at  meetings  when  he  was  not  present,  550. 
liable  for  commencing  business  before  full  capital  is  subscribed,  176,  181, 

243. 
parties  to  corporate  suits,  751. 
objectionable  acts  of,  majority  of  stockholders  ratifying,  730. 
occupy  fiduciary  relation  towards  corporation  and  may  be  liable  on  watered 

stock,  38. 
of  corporation  generally  not  appointed  receiver,  864. 

interstate  railroad,  910. 
owning  stock  in  another  corporation  with  which  a  contract  is  made,  662. 
participating  in  call  on  subscription  waives  informalities,  115,  note, 
power  in  England  to  prevent  a  sale  of  stock,  622. 
purchasing  at  foreclosure  sale,  850,  886. 
purchasing  bonds  at  less  than  par,  766. 
receiver 's  suit  against,  for  negligence,  701. 
receiving  gift  of  stock  from  the  corporation,  652,  note, 
releasing  a  director  from  liability,  730. 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  action 

having  been  taken  by,  725. 
right  to  examine  books  of  company,  511. 
right  to  vote  at  stockholders '  meetings,  652,  662. 
salary  or  compensation,  657. 
sale  of  bonds  by  the  corporation  to,  692,  766. 
same,  in  two  corporations,  658. 

starting  business  before  capital  stock  is  subscribed,  702. 
though  disqualified,  no  defense  to  subscriptions,  197,  note, 
three  classes  of  stockholders '  wrongs  considered,  644. 

the  corporation  is  the  proper  party  to  bring  action  to  remedy  these  wrongs, 

644. 
but  the  corporation  failing  or  refusing  to  sue,  a  stockholder  may  bring  the 

action,  645. 
methods  of  perpetrating  these  frauds,  647. 
in  general  a  breach  of  trust,  648. 
when  interested  in  a  construction  company,  649. 
when  gifts  are  received  from  persons  contracting  with  the  corporation, 

in  sales  of  property  by  them  to  the  corporation,  652. 

purchases  of  property  by  them  from  the  corporation,  653. 

_  when  such  purchases  or  sales  are  valid,  652,  653. 
voting  salaries  or  compensation  to  corporate  officers,  657. 
contracts  between  corporations  having  one  or  more  directors  in 
common,  658. 
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DIEECTOES — continued. 

methods  in  collusion  with  mortgagees  on  the  foreclosure  of  a  mortgage  on  cor- 
porate property,  659. 

stockholder's  remedies  herein,  659. 
buying  up  property  for  resale  to  the  company,  660. 
the  misapplying  or  giving  away  of  corporate  funds,  681. 
the  misuse  or  embezzlement  of  corporate  funds,  682. 
reorganizations,  883-889. 

see  also  Eeoeganizations. 
selling  his  stock  may  thereby  cease  to  be  a  director,  623. 
transact  corporate  business,  stockholders  do  not,  709. 
two  sets  of,  receiver,  684,  746. 

vacancies  reducing  the  number  below  a  quorum,  713a,  note, 
vote  sufficient  to  lease  railroad,  894,  895. 
who  may  be  elected,  623. 
who  receive  stock  as  promoters,  48,  650. 
DISBUESEMENTS  incurred  by  receiver,  872,  879. 
DISCHAEGE, 

and  release  of  mortgage,  811,  816. 
decree  canceling  mortgage,  811. 
of  mortgage  by  trustee,  765,  816. 

when  bonds  are  held  by  receiver,  815. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  note, 
part  of  bonds  by  agreement,  793. 
receivers,  882. 

accounting  upon,  880. 
at  chambers,  863,  note, 
at  instance  of  prior  mortgagee,  865. 
subscribers,  see  Defenses. 

DISCLOSTJEE.     See  Inspection. 

duty  of  directors  contracting  with  company  to  disclose  their  interest  in  the 
contract,  649. 

extent  of  promoter 's  duty  in  deaKngs  with  company,  651. 

matters  to  be  disclosed  in  prospectus,  143. 
DISCONTINUANCE  of  suit  brought  by  stockholders,  748. 

DISCOUNT, 

shares  issued  at  a,  see  ' '  Watered  ' '  Stock. 
of  notes,  power  of  corporation,  690. 
of  receiver 's  certificates,  876,  877,  note. 

DISCOVEEY.     See  also  Inspection. 

bill  of,  to  ascertain  facts  from  corporate  books,  511,  519. 
of  names  of  stockholders,  204,  note,  206,  note. 

DISCEETION.     See  also  Directors;  Foepeitube. 

of  directors  as  to  calls  not  disturbed  by  the  courts,  113. 
declaring  dividends,  545. 
declaring  dividends  on  preferred  stock,  272. 
instituting,  compromising,  etc.,  the  suits  of  the  corporation, 

750. 
intra  vires  acts,  not  to  be  questioned  by  the  courts  unless 
fraudulent,  684. 
or  of  majority  of  stockholders  as  to  acts  intra  vires,  cannot  be 
questioned  by  single  stockholder  unless  fraud  is  involved,  684. 

DISCEIMINATIONS, 

legality  of,  901. 

by  railroads,  901. 

in  taxation,  see  Taxation. 

as  to  dividends,  see  Dividends. 
DISFEANCHISEMENT.    See  Expulsion. 
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DISMISSAL, 

of  company 's  servants  by  appointment  of  receiver,  by  winding  up,  642. 

DISPUTES.    See  Internal  Dissensions;  Intka  Vires;  Stockholders. 

DISQUALIFICATION  of  director  by  Ms  selling  his  stock,  623. 

DISSENT  may  be  by  refraining  from  voting,  671. 

DISSENTING  STOCKHOLDER.    See  also  Directors;  Fraud;  Stockholders; 
Ultra  Vires  Acts. 
appraisal  of  their  interest  under  statute,  671. 
objecting  to  lease,  sale,  or  consolidation  of  railroad,  895,  896. 
may  prevent  issue  of  ' '  watered ' '  stock,  41. 
as  to  intra  vires  acts,  684. 

DISSOLUTION,  EOEFEITUEE,  AND  lEEEGULAE  INCORPORATION, 
methods  of  dissolution,  628. 

dissolution  by  the  stockholders;  court  of  equity  has  no  power  to  dissolve  cor- 
poration; statutory  dissolution,  629,  630. 
acts  which  do  not  constitute  dissolution,  631. 

only  the  attorney-general  can  institute  a  suit  to  forfeit  a  charter,  632. 
forfeiture  for  misuser,  ultra  vires  acts  and  for  usurpation  of  franchises,  633. 

non-user,  634. 
injunction  at  the  instance  of  the  state,  635. 
state  may  waive  forfeiture,  636. 

who  may  set  up  forfeiture,  dissolution,  or  non-legal  incorporation,  637. 
as  affecting  executory  contracts,  642,  note. 

lapse  of  charter  by  failure  to  comply  with  conditions ;  effect  of  failure  to  com- 
plete road  within  a  specified  time,  638. 
stockholders  may  prevent  a  repeal  of  the  charter  unless  the  right  is  reserved 

by  the  state,  639. 
assets  upon  dissolution,  641. 
liabilities  upon  dissolution,  642. 
not  effected  by  failure  to  elect  officers,  631. 
nor  by  sale  of  property,  631. 

having  but  one  stockholder,  631. 
cessation  of  business,  631. 
death  of  all  stockholders,  631. 
insolvency,  631. 
always  by  consolidation,  631,  897. 
no  judgment  necessary  when  the  question  involved  is  the  statutory  liability  of 

stockholders,  219. 
effect  on  liability  of  stockholder  for  subsequent  transactions,  243. 
of  a  "trust,"  503o,  622ft. 

for  the  purpose  of  selling  all  the  property  to  another  corporation,  670. 
sale  of  property  for  stock,  671. 
preferred  stockholders  in  case  of,  278. 

not  decreed  merely  because  the  directors  are  guilty  of  a  breach  of  trust,  747. 
dissolution,  public  sale  of  property  upon,  662,  671. 
by  consolidation,  897. 

not  effected  by  appointment  of  receiver,  '871. 
effect  of,  upon  foreclosure  suit,  835. 
after  foreclosure,  890. 
may  prevent  foreclosure  of  mortgage,  836. 
stops  the  statute  of  limitations,  642,  881. 

DISTRIBUTION  OF  ASSETS.    See  also  Dissolution. 
by  receiver,  641,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
assets,  3. 

on  failure  of  broker,  457. 
stock  among  stockholders  on  sale  of  corporate  property,  671. 
to  corporate  creditor  having  collateral  security,  763. 

DIVERSION  OF  CORPORATE  FUNDS.    See  Ultra  Vires  Acts. 
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DIVIDENDS  ON  STOCK.    See  also  Lipb  Estates  and  Eemaindees  in  Shares 

OF  Stock. 
applied  to  unpaid  subscription,  167. 
closing  of  books  for,  538. 

definition  of  a  dividend,  and  the  four  kinds  of  dividends,  534. 
scrip  dividends,  property  dividends,  and  bond  dividends,  535. 
stock  dividends,  51,  273,  536. 
legality,  25,  51. 

as  a  method  of  issuing  new  stock,  287. 
interest-bearing  stock,  537. 

to  whom  the  corporation  is  to  pay  the  dividend,  538. 
to  whom  the  dividend  belongs,  539. 
dividends  must  be  equal  and  without  preferences,  540. 

dividend,  when  declared,  may  be  a  debt  due  absolutely  to  the  stockholder,  541. 
it  is  a  debt  which  may  be  collected  by  legal  proceedings,  542,  543. 
right  of  the  corporation  to  apply  dividends  to  the  payment  of  debts  due  to  it 

by  the  stockholder,  526,  544. 
courts  rarely  compel  directors  to  declare  a,  545. 

dividends  can  usually  be  made  only  from  profits ;  profits  defined,  546. 
stockholder  may  enjoin  Ulegal  dividend,  547. 
what  is  a  preferred,  267. 
guaranty  of,  by  contract,  551. 

right  to  a  preferred,  not  a  debt  until  declared,  267. 
dividends  which  impair  capital  stock  may  be  iUegal,  and  may  be  recovered  back 

from  stockholders ;  dividends  on  dissolution,  548. 
proceedings  to  recover  back  such  a  dividend,  549. 
liability  herein  of  the  corporate  officers,  550. 
to  preferred  stockholders,  can  be  only  from  profit,  271. 
may  be  by  credit  on  unpaid  subscription,  42, 
of  bonds,  766. 

may  be  legal,  3. 
stock  on  sale  of  corporate  property,  671. 
paid  out  of  capital  stock,  3. 
scrip,  form  of,  535,  note. 

stock  may  be  by  issuing  stock  at  less  than  par,  42. 
to  corporate  creditor  having  collateral  security,  763. 
warrant,  form  of,  538,  note, 
law  governing  payments  to  married  women,  12. 
mutual  insurance  company  may  pay,  504. 

a  court  will  order  a  dividend  to  preferred  stockholders^  when,  272. 
arrears  of  preferred  dividends,  273,  274. 
exist  only  after  declaration,  11,  541. 
guaranteed  by  a  vendor  of  stock,  334,  775. 
upon  dissolution,  641. 
where  stock  has  been  converted,  584. 
of  bonds,  3,  535,  766. 
of  stock,  bonds,  or  notes,  3. 
from  capital  stock,  3. 

contract  to  pay,  irrespective  of  net  earnings,  may  be  void,  271,  277. 
apportionment  of,  558. 

may  be  waived  and  profits  applied  to  pay  subscriptions,  42,  note,  170. 
on  stock,  guaranty  by  one  corporation  for  another,  775. 
upon  a  reduction  of  the  capital  stock,  289. 
on  overissued  stock,  may  be  enjoined,  297. 
guaranteed  by  an  individual,  775. 
mortgage  to  secure,  787. 
illegal,  receiver  may  recover  back,  549,  869. 

DIVISIONAL  MOETGAGES, 

foreclosure  of,  appointing  a  receiver,  844,  note, 
effect  on,  by  receivership,  875,  note. 

(264) 
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DIVISIONAL  MORTGAGES— contJrwed. 

foreclosure  aflfecting,  837. 

as  affected  by  foreclosure  sale,  850. 
DIVISION  OF  MUNICIPALITY  after  subscribing,  101. 
DIVISION  of  stock  among  stockholders  on  sale  of  corporate  property,  671. 
DOMAIN.    See  Eminent  Domain. 
DOMESTIC  corporations,  7. 
DOMICILE  OF  COEPOEATION,  1,  note. 

law  of  governing  transfers  by  married  women,  12. 
DONATIO  CAUSA  MOETIS,  of  stock,  13,  308. 
DONATION, 

of  funds  by  railroad  to  exhibitions,  909. 

by  municipalities  to  railroads,  90.    See  also  Municipal  Subscriptions. 

of  money  by  individuals,  71,  note. 

as  distinguished  from  subscriptions,  71,  note. 

of  corporate  funds,  681,  909. 

of  stock  to  corporation  and  stockholders '  contract  in  regard  thereto,  76. 
DOEMANT  corporation  not  thereby  dissolved,  631. 
^DOUBLE  LIABILITY  ON  STOCK.     See  Liisn-iTT. 
DEAPTING  of  corporate  contracts,  722. 
DEAFTS.     See  Acceptances. 
DEUNKEN  PEESON'S  sale  of  stock,  320. 

DUE  PEOCESS  OF  LAW,  jurisdiction  of  United  States  court  in  acts  involving, 
759. 

DUCES  TECUM,  SUBPOENA,  in  reference  to  corporate  booka,  519. 
"DUMMIES," 

liabiKty  on  stock  held  by  them,  247,  249,  253. 

transfer  to,  263,  421. 

use  of,  to  escape  liability  on  stock,  253,  263. 

acting  as  directors,  649,  note,  662,  766. 

transfer  to,  to  escape  liability,  263-266. 

of  directors  or  majority  stockholders  selling  or  leasing  to  another  company,  662. 

issue  of  bonds  to,  766. 

"DUMMY,"  corporation  as  a,  6,  663,  664. 

"DUMMY"  COEPOEATION,  property  of,  covered  by  mortgage  of  company 
owning,  663,  857. 

DUEATION, 

of  charter,  2,  note. 

corporations,  see  Dissolution. 

corporation  as  affecting  its  title  to  land,  694. 

right  to  use  streets,  913. 

special  charter  may  be  perpetual,  2. 

street  rights  is  perpetual  if  not  expressly  limited,  913,  931. 
DUTCH  East  India  Company,  7. 
DUTIES.    See  also  Public  Duty. 

and  liability  of  trustees  in  possession,  823. 

E. 

EAENINGS.    See  also  Dividends;  Foreclosure;  Mortgage. 

before  trustee  takes  possession  belong  to  creditors,  823,  note,  853. 

how  far  covered  by  mortgage,  853. 

applicable  to  labor  and  supply  claims,  861. 

applicable  to  operating  expenses  during  receivership,  875. 
"EAE  MARKS,"  shares  of  stock  have  no,  13,  469. 
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EASEMENT.    See  Eminent  Domain. 

EAST  India  Company,  7. 

EDUCATIONAL  COEPOEATION,  regulation  of,  by  legislature,  501,  note. 

EJECTMENT, 

not  proper  remedy  against  fraudulent  foreclosure,  835,  848. 

by  trustee  of  mortgage,  820,  note,  823,  note. 

as  against  telegraph  poles  on  a  highway,  933. 
ELECTION  held  by  Master  in  Chancery,  618. 
ELECTION  OF  DIRECTOES.    See  also  Meetings;  Majority. 

injunction  against  elections,  616. 

who  may  be  a  director  or  corporate  officer,  623. 

acceptance  and  resignation  of  office,  and  failure  to  elect  officers;  removal  of 
directors,  624. 

holding  over,  624. 

must  be  by  the  stockholders,  and  may  be  compelled  by  mandamus,  603. 

the  general  method  of  transacting  business,  606. 

the  meeting  must  be  held  at  the  prescribed  hour,  which  must  be  reasonable, 
604. 

the  quorum;   a  majority  of  stockholders  attending  a  meeting  may  transact 
business,  607. 

'stockholders  can  act  only  at  corporate  meetings,  625. 

may  be  held  after  the  statutory  time,  593. 

failure  to  hold  not  a  dissolution,  631. 

place  of,  589,  604. 

conducting,  opening,  and  closing  elections,  605. 

the  majority  of  votes  cast  shall  elect,  608. 

cumulative  voting,  609o. 

proxies,  610. 

inspectors  of  election,  605. 

conducting  and  closing  meetings  generally,  606. 

irregularities  and  informalities,  606, 

receiver  to  conduct,  618,  863. 

where  receiver  is  in  charge,  871. 

the  transfer-book  as  evidence  of  a  right  to  vote,  611. 

is  every  share  of  stock  entitled  to  one  vote?  609. 

the  right  of  trustees,  pledgees,  administrators,  etc.,  to  vote,  612. 

the  corporation  cannot  vote  upon  shares  of  its  own  stock,  613. 

injunction  against  voting  particular  stock,  616. 

right  of  pledgee  to  vote,  468,  612. 

where  one  corporation  owns  a  majority  of  the  stock  of  a  rival  company,  may 
it  vote  the  stock  and  control  the  latter  company?  615. 

restrictions  on  right  to  vote,  622. 

combinations  and  contracts  as  to  elections,  622. 

voting  trusts  and  pooling  agreements,  622. 

issuing  stock  in  order  to  carry,  614. 

results  of  not  holding,  624. 

illegal  or  fraudulent  elections;  shareholder's  remedies  herein,  616-620. 

mandamus  to  remedy  illegal  or  fraudulent  elections,  617. 

quo  warranto  to  remedy  illegal  or  fraudulent  elections,  617. 

bill  in  equity  to  remedy  illegal  or  fraudulent  elections,  618. 

injunction  to  remedy  illegal  or  fraudulent  elections,  618. 

statutory  remedy  for  illegal  or  fraudulent  elections,  619. 

illegal  election,  who  may  complain,  620. 

new  election  not  granted,  when,  620. 

illegally-elected  officers,  713. 

mandamus  to  turn  over  books  to  the  legally-elected  directors,  617. 

de  facto  directors,  617-619,  713. 
ELECTRIC  CUEEENT.    See  Electeical  Disttjkbances. 
ELECTRICAL  DISTURBANCES, 

"Induction,"  937(i. 
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ELECTRICAL  DISTUEBANCES— conMmued!. 
"Conduction,"  937d. 

Vagrant  electrical  currents,  937,  9376,  937c,  937d. 
Injuries  from,  937. 
dangerous  proximity,  925,  937d. 
ELECTEICITY,  right  of  a  street  railroad  to  use,  915. 
ELECTEIC-LIGHT  COMPANY, 

rights,  duties,  and  liabilities  of,  925. 
use  of  streets,  925. 

may  be  ordered  to  put  wires  under  ground,  925. 
exclusive  privileges  to,  925. 
■wires  adjacent  to  other  wires,  925. 
mechanics'  lien  law  as  applicable  to,  925. 
ELECTEIC  POWEE  COMPANIES,  931a. 
ELECTEIC  STEEET  EAILWAT.    See  Street  Eailwayb. 
ELECTEOLYSIS,  914,  note. 

definition  of,  637d. 
ELEVATOE,  reduction  of  rates  by  legislature,  902. 
ELEVATOE  COMPANY,  rights,  duties,  and  liabilities  of,  932. 
ELIGIBILITY  of  various  parties  to  be  a  director,  623. 
ELIOT,  President,  on  modem  corporations,  7. 
BMBAEEASSED  corporation  may  issue  stock  at  less  than  par,  42. 
EMBEZZLEMENT.     See  Fraud. 

of  corporate  funds  by  corporate  ofScers,  682. 
EMINENT  DOMAIN, 

power  of,  to  take  property  of  railroad,  906. 
to  condemn  plank-road,  929. 

cannot  be  exercised  for  private  business  only,  905. 
taking  the  property  of  another  corporation,  906. 
may  be  invoked  to  put  an  end  to  exclusive  privileges,  905. 

but  not  to  aid  sight-seeing  purposes,  905. 
damages  upon  exercise  of,  in  condemning  franchise,  923. 
defenses  to  exercise  of,  905. 

defense  of  illegal  incorporation  of  the  corporation,  637. 
when  and  what  property  may  be  taken,  905. 

a  stockholder's  interest  may  be  condemned,  896. 
may  be  delegated  by  the  state  to  a  corporation,  905. 
exercise  of  power  of, 

by  street  railroad,  915. 
bridge  company,  922. 
water-works  company,  931. 
gas  companies,  927. 

one  street  railroad  to  run  over  another,  916. 
raUroads,  905. 
franchises,  disposition  on  dissolution,  641. 

disposition  of  iind  when  no  longer  used  for  public  purpose  or  when  corporation 
is  dissolved,  641. 
ENDOESEMENT.    See  Indorsement. 
ENEOECEMENT  OF  STOCKHOLDEES '  STATUTOEY  LIABILITY.    See  LlA- 

BIIJTT. 

ENGINEEE, 

powers  of,  720,  note. 

of  company  interested  in  contracts  with  it,  649,  note. 

ENGINES.    See  Eolling-Stock. 

ENGLAND.    See  English. 
receivers  in,  862. 
reorganization  in,  883,  889. 
decision  on  sales,  etc.,  of  railroads,  892,  note. 
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ENGLAND— continued. 

powers  of  parliament,  896. 
character  of  railroad  mortgages  in,  833. 
no  foreclosure  of  railroad  mortgages  allowed,  833. 
rule  as  to  watered  stock,  46,  47,  notes. 
ENGLISH.    See  England. 

form  of  certificate  of  shares,  13. 

rule  that  transfers  of  stock  must  be  under  seal,  377. 

as  to  application  of  dividends  to  life  estate  or  remainder,  556. 

as  to  taking  subscriptions,  56. 

as  to  non-negotiability  of  certificates  of  stock,  325. 
share  certificate,  form  of,  13,  note, 
statute  as  to  prospectus,  143,  note. 

relieving  person  from  harsh  bargain,  705. 
statutes  as  to  "watered"  stock,  47. 

ENLARGING  the  powers  or  business,  amendment  to  charter  authorizing,  500,  note. 
ENTRIES, 

of  directors '  resolution  in  books,  115,  note,  714. 

in  minute-book,  proof  of,  714. 

on  corporate  books  as  evidence  of  stoekholdership,  55. 

EQUAL  PROTECTION  of  the  law,  jurisdiction  of  United  States  Court  in  acts  in- 
volving, 759. 

EQUITABLE, 

action,  relative  to  stock,  579. 

by  corporate  creditors  to  reach  unpaid  subscriptions,  204. 

parties  thereto,  205,  206. 
to  subject  stock  to  the  payment  of  debts,  481.  , 

enforce  stockholders'  statutory  liability,  222. 
remedy  a  fraudulent  sale  of  stock,  356. 
set  aside  a  subscription  for  fraud,  155,  156. 
set  aside  issue  of  "watered"  stock,  41. 
remedy  an  illegal  forfeiture  of  stock,  134. 
compel  a  corporation  to  register  a  transfer  of  stock,  391. 
enjoin  voting,  transferring,  and  dividends  on,  overissued  stock,  and 

to  adjust  aU  rights,  297. 
relieve  from  unauthorized  forfeiture,  134. 
see  also  Sirrrs. 
owners,  see  Agent;  TiTability ;  Sales  or  Stock;  Tetjstee 
title  to  stock,  an  unsatisfactory  distinction,  414. 
assets  affected  by  mortgage,  852,  855,  857. 
assignment  by  mortgage,  852,  note, 
mortgage,  nature  of,  794. 

notice  thereof  to  trustees,  817,  note, 
mortgage  without  seal  may  be,  810. 
and  judgment  creditors,  794,  note. 
EQUITY, 

foreclosure  in,  see  Foeeclosuke. 

bill  in,  as  a  remedy  of  stockholders  deprived  of  their  stock,  579. 
suit  in,  to  foreclose,  not  limited  by  other  provisions,  800. 
of  redemption  in  railroad,  how  reached,  858. 
in  pledge,  468. 
ERASURE  of  subscription,  167-170. 
ESCROW,  subscriptions  in,  60. 
ESTATE,  law  governing  transfers  1^,  12. 

ESTOPPEL.    See  also  Acquiescence;  Laches. 
to  deny  stoekholdership,  52. 

of  municipality  from  repudiating  its  bonds  issued  to  a  railroad,  94. 
of  participating  stockholder  to  complain  of  "watered"  stock,  39. 
applicable  to  a  sale  of  stock,  416. 
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ESTOPPEL— Oowtin«e(J. 

as  to  the  regularity  and  legality  of  incorporation,  637. 

of  stockholder  from  setting  aside  a  forfeiture  of  stock,  129,  134. 

of  stockholders,  etc.,  from  questioning  the  validity  of  a  stockholders '  meeting 

held  out  of  the  state,  589. 
stockholder  cannot  attack  guaranty  to  which  he  has  assented,  775. 
in  the  purchase  of  stock,  see  Non-negotiabilitt  of  stock  and  dangers  incurred 

in  the  purchase  of  certificates  of  stock ;  Eules  for  corporations  in  regard  to 

refusing  or  allowing  registries  of  transfers  of  stock. 

EVIDENCE, 

of  stockholder  when  the  corporation  is  a  party  to  a  suit,  11. 

subscription,  55. 

incorporation,  753. 

issue  of  stock,  13. 
against  stockholders,  minute-book  as,  727.     See  also  Proof. 
communications  between  directors  and  officers  privileged,  519. 
minute-book  as,  714. 
in  foreclosure  suits,  847. 
death  of  agent  as  affecting  admissions,  519. 
EXAMINATION  of  corporate  books  by  stockholders,  see  Inspection. 
EXCESSIVE, 

borrowing  by  a  corporation,  760. 
subscriptions,  58.     See  also  Subsckiption. 
Ipans,  see  Loan. 

EXCHANGE, 

of  bonds  for  other  securities,  765. 
of  preferred  for  common  stock,  270. 
prior  bonds  for  consolidated  bonds,  765. 

EXCHANGES.    See  also  Brokers. 
definition,  445. 
nature  of,  504. 
public  duties  of,  932. 

EXCLUSIVE, 

privileges,  legality  of,  922-932  (ch.  LV).     See  also  MoNOPOlilES. 
by  railroads  to  express  companies,  924. 
of  bridge  companies,  922. 
water-works  company,  931. 
street  railways,  913. 
ferry  companies,  926. 
railroads,  906. 
may  be  condemned  under  power  of  eminent  domain,  905. 
EXECUTED  CONTEACTS, 
for  sale  of  stock,  384. 
ultra  vires,  681. 
EXECUTED  SALE  of  stock,  334. 
EXECUTION, 
of  bonds,  778. 

contracts,  mode  of,  722. 

corporate  obligations,  regularity  of  corporate  action  need  not  be  inquired 

into,  709,  725. 
mortgage,  810. 

bonds  and  mortgage  outside  of  the  state,  762,  '810. 
levy  of, 

on  franchises,  899. 

shares  of  stock,  see  Attachment. 
stock,  duty  of  corporation,  404. 

as  against  an  unregistered  pledgee  of  the  certificates,  486-490. 
a  bridge,  922. 
rolling-stock,  854. 
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EXECUTION— comtiiiMed. 

levy  on  mortgaged  property  by  bondholder,  829. 

mortgaged  property  to  collect  coupons  not  allowed,  772. 
property  held  by  receiver,  870. 

by  mortgage  bondholders,  772,  835. 

after  appointment  of  receiver,  87Q. 

in  another  state  after  receivership,  871. 

railroad  cannot  be  sold  under,  858. 

after  judgment  upon  bond,  772. 

as  against  prior  mortgage,  852,  853. 

cannot  be  levied  on  plank-road,  929. 

as  against  mortgagee 's  rights,  852. 

mortgagee  may  enjoin,  852. 

returned  unsatisfied,  receivers  upon,  863. 

returned  satisfied  as  against  the  corporation  is  necessary  before  subscriptions 
can  be  reached  by  corporate  creditors,  200. 

sale  of  stock,  430,  480-490. 

must  be  returned  as  against  the  corporation  before  the  stockholder's  statutory 
liability  is  enforced,  219. 

sale,  purchase  by  director,  653. 
EXECUTIVE  COMMITTEE,  UabiUty  of,  715. 
EXECUTOR  AND  ADMINISTEATOE.    See  also  Agent;  Liabilitt. 

as  subscribers  to  stock,  65. 

power  to  purchase  stock,  322. 

power  to  seU  stock,  329,  330,  433. 

liability  on  stock  standing  in  the  name  of  estate,  560. 

liability  of,  as  transferrer  or  transferee  of  shares  of  stock,  248,  322,  397. 

liability  on  stock,  248. 

duty  as  to  legacies  of  stock,  307. 

may  be  a  director,  623. 

right  to  vote,  612. 

may  be  a  director,  623. 

corporation  as  an,  679. 

right  and  duty  of  corporation  as  to  registry  of  transfers  by,  397,  398. 

pledging  stock  in  breach  of  trust,  474. 

salary  to,  612. 
EXECUTOET  contract  of  sale,  334. 

corporate  contracts  as  aflEected  by  dissolution,  642,  note. 

sale  of  stock,  334. 
EXEMPIA.ET  damages  against  a  corporation,  156. 
EXEMPTION, 

from  taxation,  amendment  repealing,  497. 

as  effected  by  consolidation,  5726. 

may  be  condemned  under  power  of  eminent  domain,  905. 
does  not  pass  to  purchaser  at  foreclosure  sale,  5726,  890,  897. 
See  also  Taxation. 

of  stockholders  from  statutory  liability  by  express  contract,  216. 

of  trustee  of  mortgage  from  liability,  805. 
EXHIBITION,  donation  of  funds  of  railroad  to,  775,  note,  909. 
EXISTENCE  of  corporation,  see  Dissoltition. 
EX  PAETE  appointment  of  receiver,  863. 
EXPENSE, 

incurred  by  receiver,  872,  878. 

of  operation,  payment  of  by  receiver,  875. 

EXPEET.    See  Inspection. 

EXPIEATION  OF  CHAETEE.    See  Dissolution. 


EXPEESS  COMPANIES, 

rights,  duties,  and  liabilities  of,  924. 
special  privileges  from  railroads,  924. 
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References  are  to  eections. 


EXPEESS  POWEES  of  corporations  defined,  3. 
EXPEESS  PEOMISE, 

to  pay  the  subscription  necessary  in  New  England  states,  74. 
reason  of  this  rule,  74. 
EXPULSION, 

of  stockholders,  11,  504,  710. 

of  members,  11,  504. 

from  unincorporated  associations,  504. 
EXTENDING, 

the  powers  or  business,  amendment  to  charter  authorizing,,  500,  note. 

a  road,  amendment  to  charter  authorizing,  499,  note,  500,  npte. 
EXTENSION  OF  DEBT  as  a  defense  to  a  stockholder's  statutory  liability,  225. 
EXTENSIONS  OF  EAILEOAD,  how  far  covered  by  mortgage,  856. 
EXTEAOEDINAEY  STOCKHOLDEES '  MEETING,  598. 


FAILING  corporation  may  issue  stock  at  less  than  par,  42. 
FAILUKE, 

of  corporate  enterprise,  no  defense  to  subscriptions,  190. 

to  commence  business  as  required  by  charter,  638. 
FAIE,  subscription  to,  by  a  corporation,  681,  775,  note,  909. 

FALSE  AND  FKAUDULENT  EEPEESENTATTONS,  corporate  agents  may  be 

charged  with  it,  156. 
FALSE  IMPEISONMENT  by  a  corporation,  156. 

corporation  may  be  liable  for,  156. 
FALSE  EEPEESENTATIONS.     See  Feaudttlent  (representations). 
FAEES  OF  EAILEOADS, 

may  be  reduced  by  legislature,  902. 

must  be  reasonable,  901. 
FEDERAL  COUETS.     See  also  JtmiSDiCTiON.     ' 

jurisdiction  of,  in  foreclosure,  827,  839. 

as  affected  by  state  statutes,  696. 

conflict  with  state  courts  in  foreclosure,  839. 

following  state  statutes  as  to  foreclosure,  841. 

foreclosure  of  lien  in  state  court,  and  mortgage  in,  859. 

receiver  in,  may  be  sued  without  leave  of  court,  870. 

right  of  receiver  to  sue  in,  868. 

bondholders '  suits  in,  827. 

FEDEEAL  GOVEENMENT.    See  United  States. 
FEE,  mortgage  by  corporation  should  cover,  795. 
FENCES,  of  railroads,  legislature  may  order,  900. 
FEEEY  COMPANIES, 

rights,  duties,  and  liabilities  of,  926. 

character  of  property,  926. 

FICTITIOUS.    See  also  Fictitiously  Paid  Up  Stock. 
issue  of  bonds  or  stock,  766. 
payment  for  stock,  legality  of,  3  (ch.  III), 
stockholders,  liability,  253. 
subscriptions,  see  "Dummies." 
Buits,  see  Suits. 

FICTITIOUSLY  PAID  UP  STOCK.    See  also  "Watered"  Stock:  Fictitious. 
defined,  12,  29. 
not  void,  31. 

constitutional  provisions  making  it  void,  47. 
may  be  voidable,  31. 
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riCTITIOUSLY  PAID  UP  STOCK— cmtinued. 
issue  of,  an  ultra  vires  act,  31. 
issue  of,  by  discount  in  cash,  32. 

dangers  of  this  method,  33,  34. 
English  rule,  34. 
issue  of,  for  property  taken  at  an  overvaluation,  35,  47. 

New  York  rule  herein,  47. 
subscriptions  to,  see  Defenses  ;  Issue  or  Stock. 
as  a  cause  of  forfeiture,  633,  note,  635,  note. 
FIDUCIAET  POSITION  OF  DIEECTOES.     See  Dikectors. 
FILINa  OP  CEETIFICATE  OF  INCOEPOEATION,  effect  of  failure  to  comply 

with  statute,  631-235. 
FINAL  DECEEE,  what  is,  in  foreclosure,  849. 
FINE  for  contempt  of  court,  755. 

upon  stockholders  for  violating  by-laws,  11. 
FIEST, 

meeting  under  special  charter,  590. 

mortgage  consolidated  bond,  representation  made  thereby,  765,  note. 
FIXTUEES,  as  affected  by  mortgage,  860. 
"FliAT"  loan  of  stock  explained,  445,  note. 
FLOATING  CHARGES,  776. 
FLOEIDA,  decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  power  of  railroad  to  sell  its  property,  892,  note. 
FLOTATION,  definition  of,  12. 

FOEECLOSUEE  AND  SALE.     See  also  Directoks;  Featjb;  Mortgage;   Eeor- 
ganization;  Earnings. 
by  cross-bill  where  a  receiver  is  already  in  possession,  827,  845. 
on  coupons  paid  by  guarantor,  775. 
inadequate  price  realized  at,  850. 
of  divisional  mortgage,  appointment  of  receiver,  844,  note. 

illegal  mortgage,  subsequent  mortgagee  who  may  object,  735,  766,  788,  816, 

848. 
liens  in  priority  to  mortgage,  859. 
mortgage,  priority  of  Sens,  mortgages,  deeds,  leases,  claims,  judgments, 

debts,  and  liabilities,  851-861  (ch.  L). 
corporate  property  and  purchase  by  director,  653. 
mortgage  and  no  defense  made,  659. 
mortgages  by  suit  in  equity, 
appeals,  849. 
cross-bills,  845. 

decree  and  consent  decrees,  849. 
defaults,  847. 
evidence  in  proof,  847. 
parties  complainant,  843. 
parties  defendant,  844. 
redemption,  850. 
sale,  850. 

remedies  against  purchaser,  '850. 
tender  of  interest  due,  850. 
defense  of  statute  of  limitations,  846. 
remedies  of  the  various  parties,  848. 
collusive  foreclosures,  848. 
nature  of  railroad  mortgage  bonds,  832. 
modern  remedies  of  the  mortgagee,  845. 
conflict  of  jurisdiction,  827,  839. 
defense  of  invalid  incorporation,  846. 
state  statutes  relative  to  foreclosure,  841. 
conflict  of  jurisdiction  between  state  and  federal  courts,  839. 
priority  of  liens  may  be  litigated,  when,  842. 
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FOEECLOSURE  AND  SALE— oontinited. 

of  mortgages  by  suit  in  equity — continued. 

no  foreclosure  allowed  in  England,  833. 
jurisdiction  of  court  of  equity,  834. 
conflicting  titles  may  be  litigated,  when,  842. 
on  default  in  interest,  836. 
consolidation  of  suits,  837. 

default  in  interest  for  purpose  of  having  foreclosure,  838. 
may  court  declare  principal  sum  due?  836. 
may  court  order  sale  free  from  aJl  incumbrance?  837. 
on  road  running  into  two  states,  840. 
for  non-payment  of  taxes,  836. 
purchaser  on,  status  of,  890. 

does,not  succeed  to  corporate  existence,  890. 
exemptions  from  taxation,  890. 
duty  as  to  completing  and  operating  the  road,  890. 
takes  the  property  free  from  claims,  890. 
takes  with  notice  of  certain  claims,  890. 
right  of  purchaser  at  sale  to  operate  road,  913. 
does  not  take  money  on  hand,  890. 
not  Kable  for  old  debts,  642,  890. 
claims  affecting,  890. 
as  to  receivers,  see  Beceivers. 
by  coupon-holders  where  trustee  declines,  825. 
trustee  must  be  impartial,  815. 

first  mortgagee  after  second  mortgagee  has  commenced,  835,  845,  848,  863, 
865. 
strict,  by  trustee  of  mortgage,  823. 

after,  legislature  may  authorize  trustee  to  convey,  889. 
ancillary  biU,  840. 
dissolution  after,  890. 
limitation  on  right  of,  804. 
demand  of  payment  before  commencing,  772. 
tender  to  prevent,  846,  850. 
irregular  sale  in,  848,  850. 
bondholders  proving  their  bonds,  821,  847. 
affecting  divisional  mortgages,  837. 
judgment  for  deficiency,  849. 
and  participation  by  the  coupons,  771. 
right  of  stockholder  to  object,  659,  735,  766,  788,  848. 
right  of,  not  limited  by  provision  as  to  request  for,  803,  note: 
remedy  of,  not  limited  by  power  of  sale,  803. 
trustee  favoring  part  of  bondholders,  886. 
the  position  of  bonds  pledged  by  the  corporation,  763. 
redemption  under  state  statutes,  841,  850. 

second  mortgagee  cannot  compel  first  mortgagee  to  foreclose,  835,  844: 
suit  and  watered  stock,  46. 

suit  in  equity  not  limited  by  other  provisions,  800. 
and  receivers'  certificates,  876,  877. 

fraudulent,  laches  in  complaining,  828,  848,  886,  888,  note, 
of  mortgage,  735,  766,  788,  848. 

remedy  of  bondholders,  735,  766,  828,  8486  and  848c. 
and  fraudulent  bonds,  848. 
complaint  by  trustee,  848o. 

bondholders,  8486. 

second-mortgage  bondholders,  848c. 

judgment  creditors,  8i8d. 

general  creditors,  848e. 

the  state,  848/". 

the  corporation  mortgagor,  848^, 

a  receiver,  84Sh. 

a  stockholder,  848i. 

the  purchaser,  848j. 
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FORECLOSUEE  AND  SALE — continued. 

no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers  of 

bonds  with  notice  cannot  complain;  stock  voting  in  favor  of  issue  cannot 

be  basis  of  suit ;  decree  may  not  be  for  benefit  of  all  creditors ;  invalidity  of 

part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  relief,  848fe. 

decree  of,  may  provide  for  purchaser  paying  old  debts,  881,  890. 

decree,  conclusive  to  what  extent,  839,  848,  849. 

purchasing  corporation  not  liable  for  debts  of  old  corporation,  673,  890,  897. 
sale,  trustee  purchasing  for  himself,  815,  850. 
purchase  at,  by  the  company  itself,  890. 
trustee  purchasing  at,  807,  885. 
duty  of  trustee  to  purchase  at,  885. 
who  may  purchase,  850. 
FOREIGN  CORPOEATIONS.    See  also  Eminent  Domain. 
definition  of,  7. 
injunction  against,  755,  757. 
may  sue  or  be  sued,  757-759. 

are  inhabitants  fit  the  state  creating  them,  757-759. 
service  upon,  where  they  are  required  to  appoint  a  resident  agent  to  accept 

service,  758. 
courts  will  not  entertain  suits  against,  where  the  decree  or  judgment  cannot 

be  enforced,  734,  757. 
may  be  excluded  or  regulated,  696-700. 

effect  of  provision  requiring  the  filing  of  a  certificate,  etc.,  697. 
engaged  in  interstate  commerce  as  affected  by  state  statutes,  696. 
holding  land,  695. 

restrictions  on,  interfering  with  interstate  commerce,  696-700. 
restrictions  as  to  removal  of  cases  to  United  States  courts,  696-700. 
residence  of,  1. 
are  not  ' '  citizens, ' '  696-700. 
exercising  the  power  of  eminent  domain,  905. 
powers  to  contract,  696-700. 
corporation  created  by  two  states,  910. 
taxation  of,  see  Taxation. 

courts  wiU  enforce  the  liability  of  stockholders  in,  223. 
receiver  of,  629,  865,  871. 
doing  all  its  business  in  one  state,  although  incorporated  in  another  state,  237- 

240. 
filing  a  certificate  or  leasing  a  road  does  not  become  a  domestic  corporation, 

697,  910. 
quo  warranto  lies  against  such  as  do  business  illegally  in  the  state,  633,  635, 

695-700,  note, 
garnishment  of,  757. 
name,  15. 
owning  land,  695. 
purchasing  at  foreclosure  sale,  850. 
right  of  stockholder  to  examine  books,  515,  519. 
setting  up  statute  of  limitations,  757. 
FOREIGN  RAILROADS,  included  in  the  word  "railroad,"  894. 
FOREIGN  RECEIVER.    See  Receivers. 
suit  against,  870. 
right  to  bring  suit,  868. 
FOREIGNERS.     See  Alien. 
FOREMAN,  powers  of,  720. 

FOEFEITUEE.    See  also  Amendments  to  Charters;  Dissolution. 
of  charter  for  issue  of  "watered"  stock,  37,  47,  note, 
of  insurance  company,  ground  for,  928. 
effect  upon  mortgage,  792. 
for  failure  to  complete  railroad,  634,  904,  913. 
rights  of  street  railway  for  not  completing  work,  634,  913. 
railroad  franchises  for  failure  to  operate  its  line,  903,  note. 
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FOEFBITUEE — contimied. 

water-works  for  failure  to  build,  634,  931. 
stock  for  non-payment  of  calls,  419. 

for  non-payment  of  the  subscription  price,  121-134. 

when  the  only  remedy,  74. 
pledgee  not  bound  to  protect  the  stock,  468. 
to  the  corporation;  corporation  may  sell  at  less  than  par,  29. 
may  be  re-issued,  46. 
liability  of  purchaser  of,  133. 
liability  of  stockholders  where  incorporation  is  deficient,  231-235. 
the  various  remedies,  121. 

forfeiture  can  be  resorted  to  only  when  a  statute  authorizes  it,  122,  123. 
is  a  cumulative  remedy,  i.  e.,  the  corporation  may  resort  to  this  or  to  an  ac- 
tion, 124. 
corporations  cannot  forfeit  and  then  sue,  125,  126. 
relieves  the  stockholder  from  liability  to  corporate  creditors,  127,  128. 
formalities  and  procedure,  129. 
notice  of  forfeiture,  130. 
notice  alone  is  not  forfeiture,  131. 
tender,  by  stockholder,  before  forfeiture,  132. 
surplus,  after  forfeiture,  belongs  to  the  corporation,  133. 
equity  wiU  relieve  from  an  unauthorized  forfeiture,  134. 
of  stock  purchase  by  corporation,  133. 

rOEGED  TEANSFBE  OF  STOCK,  witness  to,  375. 

rOEGBEY.     See  also  Saies  or  Stock. 

of  the  names  of  corporate  officers  to  certificates  of  stock,  365-370. 
transfers,  436. 

transfers,  duty  of  corporation,  401, 
stock,  436. 

liability  of  broker,  454. 
subscription  to  stock,  258. 
bonds,  764. 

seal  and  certificate  of  trustee  of  bonds,  764. 
number  of  bond,  764. 
as  affecting  a  sale  of  stock,  365. 
Tights  and  liabilities  of  transferees  of  forged  certificate  of  stock,  there  being 

no  intervening  registry  on  corporate  books,  366. 
liability  of  corporation  to  real  owner  of  stock  for  allowing  registry  of  forged 

transfer,  367,  369. 
rights  of  transferees  who  purchase  after  a  registry  has  been  obtained,  370. 
as  affecting  a  sale  of  stock,  365-370,  401. 

rOEM  of  bonds  of  corporation,  765,  note. 

guaranty  of  dividends  or  interest,  775,  notes. 

proxy,  610,  note. 

debenture,  776,  note. 

debenture  stock,  777,  note. 

subscription  as  a  donation,  71,  note. 

English  share  certificate,  13,  note. 

preferred  stock,  269,  note. 

rules  regulating  transfers,  410,  note. 

brokers'  contract,  459,  note. 

collateral  note,  477,  note. 

scrip  dividend,  535,  note. 

dividend  warrant,  538  note. 

agreement  not  to  sell  stock,  622c,  note. 

certificate  of  Great  Northern  Iron  Ore  Properties,  622^,  note. 

acknowledgment  of  corporate  deed,  722,  note. 

registration  clause,  765,  note. 

guaranty  of  bonds,  775,  note. 

various  clauses  in  mortgage,  Ch.  XL VII  notes. 
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rOEMALITIES.    See  also  Contract;  Informality. 
in  stockholders'  meetings,  606. 

statutory,  to  be  complied  with  in  regard  to  municipal  subscriptions,  94. 
as  to  forfeiture  of  stock,  129. 
in  entering  into  contracts,  see  Contract. 
in  making  calls,  115. 
rOEMATTON    AND    PEEFOEMANCE    OF    CONTEACTS    TO    PUECHASE 
STOCK,  331-340  (ch.  XX). 
shares  of  stock  are  transferable,  331. 
restrictions  on  right  to  sell  stock,  332. 
"pools,"  corners,  and  combinations  in  stock,  333. 
contract  for  sale  of  stock  may  be  valid  without  delivery  or  specific  time  for 

delivery,  334. 
method  of  performance  or  offer  of  performance  by  vendor,  335. 
specific  performance  as  a  remedy  for  breach  of  a  contract  to  sell  stock,  337, 

338. 
statute  of  frauds  as  affecting  sales  of  stock,  339,. 340. 
FOEMATION  OF  COEPOEATIONS.    See  Liability. 
FOEMEE  MEMBEES.    See  Transfer  of  Stock. 
FOEMS  OF  ACTIONS.    See  Pleading  and  Practice. 
FOEUM,  law  of  governing  stock,  12. 
FOUNDEES' SHAEES,  definition  of,  14. 

FOTJETEENTH  AMENDMENT,  corporation  is  a  person  within  its  meaning,  15a. 
FEANCHISES.     See  also  Dissolution,  etc.;  Mortgage;  Corporation. 
lease  or  sale  of,  892-896.    See  Ultra  Vires. 
definition,  2. 

execution  levied  upon,  899. 
duration  of,  to  use  streets,  913. 
of  street  railways,  see  Street  Eailways. 

right  of  way,  disposition  on  dissolution,  641. 
plank-road,  expiration  of,  929. 

street  railway,  forfeiture  of,  for  not  completing  work  in  time,  634,  913. 
strict  construction,  2. 

corporation,  mortgage  on,  780,  790.     See  also  Mortgage. 
gas,  electric-light,  water-works,  etc.,  companies,  see  those  headings. 
FEAUD.    See  also  Directors;  Mortgage;  Bonds;  Stock. 
as  affecting  a  sale  of  stock;  what  constitutes,  349-357. 
as  affecting  privileged  communications,  519. 
of  agents,  is  chargeable  to  the  corporation,  139,  140. 
corporate  agents  may  be  chargeable  to  it,  156. 
stockholders,  see  Stockholders. 

may  accept  pay  for  consenting  to  sale  of  property,  11. 
directors,  no  defense  to  subscriptions,  188. 
in  receiving  "watered"  stock,  48. 
no  cause  for  foreclosure,  836. 
in  calling  a  meeting,  593. 

may  be  by  corporate  reports  or  prospectus,  352,  353. 
remedies  for  the  fraud,  354. 
action  for  deceit,  355. 
remedy  in  equity,  356. 
in  sale  of  stock,  laches  as  affecting,  356. 
in  selling  stock  may  amount  to  a  conspiracy,  357. 
as  impairing  the  conclusiveness  of  a  judgment  in  enforcing  a  stockholder's 

liabiUty,  224. 
inducing  the  sale  of  stock,  349-357,  438. 
and  forgery,  426,  436. 
statute  of,  see  Stattji-e  op  Frauds. 
as  invalidating  a  judgment  by  a  corporate  creditor,  when  he  seeks  to  enforce 

subscriptions,  209. 
vitiates  a  collusive  forfeiture  of  stock,  127. 
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'FRAUD— 'oontinued. 

assignment  of  stock  to  defraud  creditors,  340,  484. 

laches  barring  a  stockholder's  action,  see  Laches. 

by  organizing  a  corporation  to  do  acts  contrary  to  contract,  6. 

by  reason  of  directors  owning  stock  in  another  corporation,  662. 

selling  watered  stock  may  be,  40. 

PEATJDS,  STATUTE  OF.    See  Statute  of  Fbatjds. 

satisfied  by  minutes  of  directors '  meeting,  714. 

FEAUDULENT, 

elections,  616-619. 

representations  of  agents  as  a  defense  to  actions  to  enforce  subscriptions: 
laches  as  a  bar,  161,  162. 
corporate  insolvency  as  a  bar,  163,  164. 
necessary  allegations,  etc.,  165. 

definition  and  distinction  from  parol  agreements,  136. 
corporations  are  chargeable,  139,  140.     ' 
corporate  agents  may  be  charged  with,  15&. 
must  be  authorized  agents,  141. 
made  at  public  meetings,  142. 
by  prospectuses,  143. 
reports,  144. 

suppression  of  the  truth,  148. 
when  do  they  amount  to  fraud,  145. 
statements  as  to  questions  of  law,  147. 
without  knowledge  of  the  falsity,  149. 
immaterial  representations,  146. 
subscribers  not  bound  to  investigate,  150. 
subscriptions  not  void,  but  voidable,  151. 
remedies,  152. 

by  rescission,  153. 

defense  to  action,  154. 
bill  in  equity,  155,  156. 
action  for  deceit,  157,  158. 
action  for  money,  159. 
ratification  as  a  bar,  160. 

release  of  other  subscribers  no  defense  to  subscription,  167-170,  191, 
representations  of  agents  in  obtaining  subscription,  139-165. 
See  also  Eepeesentations. 
calls  to  release  stockholders  may  be  enjoined,  113. 
sale  by  agents,  etc.,  in  breach  of  trust,  351. 
pledge  of  stock  by  agents,  474. 
reorganization,  delay  in  objecting,  886,  888,  note, 
foreclosures,  766,  848. 

remedy  of  bondholders,  8486,  848c. 
laches  in  complaining,  848fc. 
acts,  see  Defenses;  Directoks;  Sales  op  Stock. 
corporations,  6. 

FEAUDULENT   ACTS  OF  DIEECTOES,  majority  of  stockholders   and  tUrd 
persons, 
cause  and  occasion  of  this  subject,  643. 
three  classes  of  stockholders'  wrongs  herein,  644. 
corporation  is  ordinarily  the  party  to  remedy  these  wrongs,  644. 

but  the  corporation  failing  to  do  so,  a  stockholder  may  bring  the  action, 
645. 
facts  and  conditions  which  allow  and  sustain  a  stockholder's  suit  herein,  646. 
different  methods  of  perpetrating  these  frauds: 
directors  as  trustees,  648. 
director  or  other  corporate  officer  interested  in  construction  company; 

contracts  between  a  director  and  his  company,  649. 
secret  gifts  to  directors  from  persons  contracting  with  the  coiporation, 
650. 
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rEATTDULENT  ACTS  OF  BIB^CTO'RS— continued. 

different  methods  of  perpetrating  these  frauds — continued. 
frauds  by  promoters  on  the  corporation,  651. 
sales  of  property  by  corporate  officers  to  the  corporation,  652. 
purchases  by  directors  from  the  corporation,  and  purchases  at  foreclosure 

sales,  653. 
reorganizations  and  purchases  of  corporate  property  by  a  majority  of  the 

stockholders,  654. 
"watered"  stock  and  bonds,  48,  655,  766, 
"dummy"  corporations,  663,  664. 

voting  salaries  or  compensation  to  corporate  officers,  657. 
contracts  between  corporations  having  one  or  more  directors  in  common, 

658. 
foreclosure  of  mortgage  on  corporate  property,  and  collusion  with  direct- 
ors, whereby  no  defense  is  made  to  the  foreclosure,  659. 
directors'  purchases  of  property  needed  by  the  corporation;  buying  up 

the  debts  of  the  corporation,  660. 
loans  by  the  directors  to  the  corporation,  mortgages  by  the  corporation  to 
directors,  and  the  right  of  a  corporation,  solvent  or  insolvent,  to  give  a 
mortgage  or  assignment  of  its  property  to  a  director  in  order  to  prefer 
the  payment  of  Ms  debt,  661. 
directors  owning  stock  in  another  corporation  with  which  a  contract  is 
made ;  stockholders '  ratification  of  the  voidable  acts  of  directors ;  frauds 
by  a  majority  of  the  stockholders  upon  the  minority;  one  corporation 
voting  stock  in  another  competing  corporation,  662. 
ratification  of,  by  majority  of  stockholders,  730. 
fraudulent  profits  by  promoter  acting  as  director,  650. 
fraudulent  issue  of  bonds  to  directors,  48,  735,  766,  788,  828,  848. 
stockholders '  actions  against  third  persons  for  frauds  against  the  corporation, 

656. 
liability  of  directors,  officers,  and  agents  of  a  corporation  to  third  persons 

for  frauds,  trespasses,  contracts,  and  ultra  vires  acts,  682. 
the  use  of  a  corporation  as  a  "  cloak ' '  for  defrauding  the  public  or  particular 
individuals,  663. 
FEAUDULENT  BONDS  AND  EEAUDULENT  FOEECLOSUEE,  848. 
complaint  by  trustee,  848a. 

bondholders,  8486. 
second-mortgage  bondholders,  848c. 
judgment  creditors,  SiSd. 
general  creditors,  848e. 
the  state,  848/. 

the  corporation  mortgagor,  84?^. 
a  receiver,  8487i. 
a  stockholder,  848i. 
the  purchaser,  848^. 
no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers  of 
bonds  with  notice  cannot  complain;  stock  voting  in  favor  of  issue  cannot 
be  basis  of  suit ;  decree  may  not  be  for  benefit  of  all  creditors ;  invalidity  of 
part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  relief,  848fc. 
FEAUDULENTLT  ISSUED  BONDS,  enforcement  of,  46,  47,  766,  848. 
FEAtnOULENT  PEBFEEENCE,  691-693. 
FEEIGHT  AGENT,  general,  powers  of,  720,  note. 
FEEIGHT  CAES.    See  Eolling-stock. 

FEEIGHT  EATES  of  railroad  may  be  reduced  by  legislature,  902. 
FUEL  as  affected  by  mortgage,  852,  note. 
FULL  SUBSCEIPTION  of  increase  of  capital  stock  is  not  necessary,  288,  note. 

original  capital  stock,  176,  181. 
"FULLY  PAID,"  meaning  thereof,  50. 
FULLY  PAID-UP  SHAEES.     (Ch.  III.) 
FUND,  trust,  is  the  capital  stock  a,  9. 
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FUBNITUEE,  ofSce,  as  affected  by  mortgage,  852. 
FUTURE  ADVANCES,  mortgage  to  secure,  787. 

G 

GAMBLING  lottery  scheme,  bonds  as  a  part  of,  762. 
GAMBLING  SALES  OF  STOCK.    See  also  Sales  op  Stock. 

what  are,  341,  440. 

statutes  prohibiting  wager  contracts  and  also  certain  stock  contracts,  342. 

test  of  legality  of  stock  transactions,  343. 

question  of  intent,  341,  440. 

when  intent  to  deliver  is  a  question  for  the  jury,  and  when  not,  344. 

as  affecting  notes,  bonds,  mortgages,  etc.,  growing  out  thereof,  347,  348. 

as  affecting  the  relations  between  the  principal  and  his  broker,  345,  346. 
GARNISHMENT.     See  also  Attachment. 

to  reach  unpaid  subscriptions,  201. 

of  shares  of  stock,  not  a  proper  remedy,  491. 

levy  of,  after  receiver  appointed,  870. 

in  another  state  after  receivership,  871. 

of  foreign  corporations,  757. 
GAS  COMPANIES, 

rights,  duties,  and  liabilities  of,  927. 

taking  property  under  power  of  eminent  domain,  927. 

railroad  cannot  aid,  909,  note. 

consolidation  of,  results  in  dissolution  of  old  companies,  897,  note. 

liability  for  damages  for  using  the  streets,  927. 

may  mortgage  property,  779,  note,  927. 

the  property  is  real  estate,  927. 

combination  of,  927. 

regulation  of  the  price  by  legislature,  902,  927. 

exclusive  rights  of,  927. 

exercise  of  power  of  eminent  domain  by,  927. 
GAUGE  OF  EAILEOAD,  company  may  change,  909. 
GENEBAL  AGENT.    See  also  Agent. 

may  sell  stock  owned  by  the  corporation,  316. 

powers  of,  719. 
GENBEAL  CHAETEE,  definition  of,  2. 

GENEEAL  CEEDITOE.    See  Eeceiveks  ;  Creditors  ;  Corporate  Creditors. 

attacking  mortgage,  735,  766,  788,  848,  863. 

may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848e. 
GENERAL  FEEIGHT  AGENT,  powers  of,  720,  notes. 
GENEEAL  INCOEPOEATING  ACT, 

certificate  under,  cannot  contain  special  powers,  4. 

when  necessary,  2,  note. 

powers  of  the  corporation,  2,  3,  667,  683. 

effect  of  failure  to  comply  with  its  provisions,  231-235,  637. 
GENERAL  ISSUE  pleaded  in  a  suit  by  a  corporation,  753. 
GENERAL  LEGACY  OF  STOCK.    See  Legacies  op  Stock. 
GENERAL  MANAGER, 

salary  of,  657. 

secret  gift  to,  650,  note. 

extent  and  limitations  of  his  powers,  719. 

admissions  and  declarations  of,  726. 

notice  to,  727. 
GENEEAL  MEETINGS,  598. 

GENBEAL  STATUTE  as  a  part  of  special  charters,  2. 
GEOEGIA, 

Uen  statute,  859. 
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GEORGIA — continued. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  note.. 
GIFTS, 

to  directors,  650. 

of  stock  to  a  corporation  is  legal,  46,  311. 
stock  by  corporation  to  director,  651,  note, 
property  by  one  company  to  another,  681. 
by  corporation  to  employees,  etc.,  681. 
of  stock,  308.     See  also  Legacies  of  Stock. 
GIVING  AWAY  the  assets  of  a  corporation  is  illegal,  681. 
GOLD,  payments  of  interest  in,  765. 
GOOD  WILL,  corporation  may  sell  its,  15. 
GOODS  AND  CHATTELS.     See  Statute  of  Frauds. 
GOODS,  WARES,  and  MEECHANDISE,  stock  is,  12. 
GOVEENMENTAL  EAILROAD  HOLDING  COMPANY.    See  Preface. 
GEACE,  days  of,  on  coupons,  772. 
GEAND  LAECENY  by  a  director  in  using  corporate  funds  for  political  purposes, 

6S2.    See  Criminal  Liability. 
"GRANGEE  CASES,"  902. 

GRANT  by  or  to  an  irregularly-incorporated  company,  637. 

GEANT  OF  STEEET  EIGHT,  conditions  imposed  by  city  or  town,  913.     See  also 
eh.  LV  and  935. 

GRANTEES  as  parties  defendant  in  foreclosure  suit,  844. 
GEATUITY.    See  Donation. 
GEAVEL-PIT  covered  by  mortgage,  when,  856. 
GEEAT  NOETHEEN  IRON  ORE  PEOPERTIES,  622h. 

form   of  certificate  of,   622h, 
note. 
GRIST-MILL, 

municipal  corporation  cannot  aid,  91. 
is  not  a  quasi-public  corporation,  932. 
GUARANTEED  DIVIDENDS.     See  §  267  and  Prepeeked  Stock. 
GUARANTEED  SHARES.     See  §  267  and  Preferred  Stock. 
GUARANTEED  STOCK.     See  Preferred. 
GUARANTY, 

of  company  debts  by  agreement  of  stockholders,  76. 

bonds  or  dividends  of  one  corporation  by  another,  267,  775.  , 

stock,  amendment  to  charter  authorizing,  499,  note, 
dividends  by  contract,  551,  775. 
bonds  by  the  state,  775. 
dividends  by  one  individual  to  another,  775. 
interest  by  construction  company,  846. 
by  corporations  for  accommodation,  774. 
by  mortgagor,  rights  of  mortgagee,  860. 
by  stockholders  of  corporate  obligations,  76. 
negotiability  of,  775. 
secured  by  mortgage,  775,  note, 
of  bonds,  form  of,  775,  note. 
GUARDIANS, 

rights  and  duties  of  corporation  as  to  transfers  by,  400. 
power  to  purchase  stock,  322. 
power  to  sell  stock,  328,  330. 
sale  of  stock,  433. 
GUARDIAN,  law  governing  transfers  by,  12. 
(265) 
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H. 

HACKMEN,  exclusive  privileges  to,  909. 

HAEBOE,  railroad  cannot  improve,  909. 

HAESH  BAEGAIN,  relief  from,  in  England,  705. 

HEATING  COMPANIES,  rights,  duties,  and  liabiUties  of,  932. 

HEIES  OF  DECEASED  SHAREHOLDEES,  248,  252,  and  ch.  XXXIII. 

HIGHWAY, 

crossing  of,  by  railroad,  906. 

damages  to  abutting  property  owners  for  telegiaph  line,  933. 

right  of  abutting  property  owners  to  damages,  from  telephone  company,  933. 

right  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by  in- 
dividual, 931. 

use  of,  by  street  railroad,  see  Street  Eailwats. 

for  plank-road  or  turnpike,  see  Plank-road. 
by  other  companies.    See  ch.  LV  and  935. 
HOLDEB, 

who  is  a  lona  fide,  293,  766,  767. 

of  negotiable  corporate  bonds,  767. 

of  accommodation  paper  issued  by  a  corporation,  774. 
HOLDING  COMPANY,  317. 

mortgage  by,  317. 

pledge  by,  317. 

as  a  means  of  controlling  elections,  622^. 
HOLDING  COMPANIES.    See  Preface. 
"HOLDING  COEPOEATIONS," 

nature  and  legality  of,  317. 

mortgages  by,  317,  815. 
HOLDING  OVER  OF  DIRECTORS,  624. 

HOTEL,  foreclosure  of,  issue  of  receivers '  certificates,  876,  877. 
HOTEL  COMPANY  leasing  part  of  building,  681. 

may  subscribe  to  a  military  encampment  enterprise,  64. 
HOUR  OF  STOCKHOLDERS '  MEETING,  604. 
HUSBAND  AND  WIFE.     See  also  Married  Women. 

husband  holding  stock  jointly  with  wife  cannot  bequeath  his  interest,  308. 
vrife  takes  by  survivorship,  308. 

liability  of  husband  on  wife 's  subscription,  66. 
HUSBAND 'S  liability  on  subscription  by  wife,  66. 


IDAHO  statutes  relative  to  foreign  corporations,  696,  note. 
IDENTITY  of  shares  of  stock,  not  always  material,  469,  12. 
IDENTIFICATION  of  transferrer  of  stock  by  broker,  375. 
IGNOEANCE, 

of  the  truth  of  a  statement,  may  be  a  misrepresentation,  149,  350. 

as  a  defense  to  subscription,  196. 
ILLEGAL, 

acts,  see  Ultra  Vires. 

acts  of  ofifi'cers,  receiver  may  complain,  869. 

companies,  236,  237-240,  637. 

elections,  616-619. 

election  of  oflcers,  713. 

incorporation,  see  Liability  (as  partners), 
who  may  assert,  637. 

issue  of  shares.     See  ch.  III. 
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ILLEGALITY, 

of  business  of  corporation  invalidates  subscription,  53,  237. 
in  incorporation,  5. 
increase  of  stock,  291-298. 
ILLINOIS, 

illegality  of  joint-stock  associations  in,  504. 
lien  statute,  855. 

directors  of  interstate  railroad,  910. 
negotiability  of  bond  as  affecting  mortgage,  768. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  corporation  buying  its  own  stock,  311. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  47,  notes. 
ILLUSORY  SUITS.    See  Suits. 
IMMATERIAL  MISREPRESENTATIONS,  146,  350. 
IMPAIRING  the  obligation  of  a  contract,  jurisdiction  of  the  United  States  Court, 

759. 
IMPARTIAL,  calls  must  be,  114. 
IMPLIED  POWERS.     See  also  Cokpoeations. 

of  corporation,  defined,  3. 
IMPRISONMENT,  corporations  not  subject  to,  but  their  officers  and  agents  may 

be,  156. 
IMPROVEMENT  COMPANY,  foreclosure  of,  issue  of  receivers'  certificates,  876, 
877. 
cannot  subscribe  for  stock  in  other  companies  except  under  special  circum- 

INADEQUATE  PRICE  on  foreclosure  sale,  850. 
INCHOATE  COMPANIES.     See  Promoters. 
INCIDENTAL  powers  of  a  corporation,  3,  note,  681. 
INCOME.     See  also  Dividends;  Life  Estates. 

applicable  to  labor  and  supply  claims,  861. 

net,  of  company,  as  affected  by  mortgage,  853. 

applicable  to  operating  expense  during  receivership,  '875. 
"INCOME"  BONDS,  773. 

character  of,  and  rights  of  holders,  773. 

may  be  issued  by  a  corporation,  773. 

tax,  572e. 
INCOMPLETE  BONDS,  764. 

INCOMPLETE  INCORPORATION.     See  Incorporation. 
INCORPORATION.     See  also  Dissolution,  etc. 

certificate  of,  cannot  contain  special  powers,  4. 

may  authorize  one  or  more  kinds  of  business,  4. 

words  sufficient  to  incorporate,  1,  note. 

congress  may  incorporate  a  company,  1,  note. 

validity  of,  as  defense  to  foreclosure,  846,  637. 

irregularities  in,  5. 

mistakes,  irregularities,  and  illegalities  in,  5. 

irregular,  no  defense  to  subscriber,  183-186. 
who  may  assert,  637. 
reorganized,  890. 
informal  or  incomplete,  liability  of  stockholders,  231-235. 

allegation  of,  in  suits,  753. 

proof  of,  753. 

for  purposes  not  specified  in  the  general  act,  236. 

INCORPORATORS.     See  also  Promoters. 
definition  of,  2. 
first  meeting  under  special  charter,  590. 
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INCOEEECT  NAME  in  deed  to  corporation,  15. 
INCREASE  AND  EEDUCTION  OF  CAPITAL  STOCK, 

power  of  the  legislature  to  authorize  an  increase  or  reduction,  280. 
power  of  the  corporation  to  increase  or  reduce  the  capital  stock,  281. 
effect  of  purchase  by  a  corporation  of  shares  of  its  own  stock,  282. 
the  issue  of  bonds  convertible  into  stock,  283. 
power  of  a  court  to  direct  an  increase  or  reduction,  284. 
shareholders,  not  directors,  should  authorize  the  increase,  285. 
,         prior  right  of  the  old  stockholders  to  buy  the  new  stock,  286. 
i         issue  of  an  increase  of  stock  by  a  stock  dividend,  287. 
i         liability  of  the  shareholder  upon  an  increase  of  the  capital  stock,  288. 
I         rights  and  liabilities  of  the  shareholder  upon  a  reduction  of  the  capital  stock, 
289. 
changes  in  the  par  value  or  number  of  the  shares,  281,  290. 
an  illegal  increase  of  the  stock  is  overissued  stock,  291-298.     See  also  OvEE- 
issuED  Stock. 
eqmty  wiU  enjoin  voting,  transfers,  or  dividends  on,  297. 

adjust  the  rights  of  all  parties,  297. 
subscriber  may  defeat  an  action  to  recover  subscription  to,  298. 
and  recover  back  money  paid  thereon,  298. 
right  of  life  tenant  to  subscribe  for,  559. 
amendment  to  charter  authorizing,  499,  note, 
increase  of  capital  stock,  sale  of  below  par,  42. 
in  order  to  carry  an  election,  614. 
unissued  original  capital  stock,  70. 
INCUMBEANCES,  foreclosure  of,  see  Fokeclosuee. 
INDEBTEDNESS,  certificates  of,  by  receiver,  see  Eeceivbrs. 
INDEMNITY.     See  TRANsrsKS ;  Loss. 
INDEMNITY  BONDS,  as  against  mortgage,  860. 
INDIANA, 

rule  as  regards  transfer  of  stock  without  registry,  490. 
to  exemption  of  stock  from  taxation,  568. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  47,  notes, 
statutes  relative  to  foreign  corporations,  696,  note, 
lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 
INDICTMENT.     See  Criminal  Law. 
of  a  corporation,  156. 

of  a  railroad  for  not  operating  its  line,  903,  904. 
of  corporate  officer  for  misusing  funds,  682. 

violating  Interstate  Commerce  Act,  682. 
of  person  for  selling  worthless  stock,  40. 
INDIVIDUAL  LIABILITY.    See  Liabilitt. 
INDOESEMENT, 

in  blank  of  certificates,  441. 
of  bonds  of  one  company  by  another,  775. 
by  or  to  an  irregularly-incorporated  company,  637. 
accommodation,  by  a  corporation,  774. 
accommodation,  3. 
INDUCTION,  definition  of,  637d.     See  Electrical  Disturbances. 
INFANT.     See  also  Sales  op  Stock. 
transfers  of  stock,  427. 

not  bound  by  stock  contracts  more  than  by  other  contracts,  67,  250,  318,  446. 
right  of  corporation  to  refuse  registry  of  transfer  to,  396. 
as  purchaser  of  stock,  318. 
gambling  in  stocks,  446. 
liability  of  broker  acting  for  infant,  446. 
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INFANT — continued. 

as  trustee  of  stock,  67,  note, 
as  a  subscriber,  67. 

liability  of,  as  transferrer  or  transferee  of  stock,  250,  318. 
INFORMAL, 

incorporation,  who  may  assert,  637.     See  also  Incoeporation. 
mortgage,  see  Equitable  (mortgage). 
INFORMALITY.     See  also  Foemalmt. 
in  stockholders'  meetings,  606. 
as  to  forfeiture  of  stock,  129. 
in  incorporation,  see  Incoepoeation. 
in  making  calls,  115. 
in  becoming  a  subscriber,  53. 
will  avoid  subscription  for  stock,  when,  53,  54. 
in  increase  of  capital  stock  no  defense  to  subscription,  288. 
INFORMATION  by  attorney-general  on  account  of  watered  stock,  87. 
INFRINGEMENT  of  patent,  Uability  of  oSacer,  682. 
"INHABITANT,"  corporation  is  an,  15a. 
INHERITANCE  tax,  572e. 
INJUNCTION, 

receiver  must  obey,  870,  note, 
against  selUng  bonds,  767. 
forfeitures,  134. 

many  suits  to  enforce  subscription  liability,  205,  note, 
many  suits  at  law  to  enforce  a  statutory  Kability,  226. 
voting  particular  stock,  and  against  elections,  616. 
a  corporation,  must  be  obeyed  by  directors  and  agents,  738,  745,  755. 
directors  acting  at  all,  746. 

a  telegraph  or  telephone  company  removing  instruments,  939. 
a  call  on  subscriptions  made  to  defraud  creditors,  113. 
elections,  see  Elections. 
transfer  of  stock,  579. 

the  corporation  accepting  anjamendment  to  the  charter,  502. 
by  attorney-general  on  account  of  watered  stock,  37. 
right  of  abutting  property  owners  to,  against  construction  of  street  railway, 

914,  933. 
not  proper  remedy  against  fraudulent  foreclosure,  848. 
not  issued  against  issue  of  preferred  stock  provided  for  in  original  by-laws, 

268,  note, 
by  a  stockholder  against  an  ultra  vires  mortgage,  780. 
to  compel  a  railroad  to  operate  its  line,  903. 

INNOCENT  OFFICER  not  liable  for  frauds  of  others,  158.     See  Co-dieectoes. 

INSANITY  of  person  seUing  stock,  320. 

INSOLVENCY, 

appointment  of  a  receiver  in  case  of,  see  Rkceivees  ;  Insolvent  Coepoeation. 

of  corporation,  excuses  calls,  108. 

is  not  a  dissolution,  631. 

INSOLVENT    CORPORATION.    See    also    Ceeditoe;    Sequestration;    Insol- 
vency. 

director  buying  up  claims,  660. 

a  bar  to  a  stockholder's  defense  of  fraud,  163,  164. 

liability  of  persons  selling  stock  to,  309,  312. 

no  call  then  necessary,  108. 

may  issue  stock  at  less  than  par,  42. 

mortgage  to  directors,  692,  693,  791. 

mortgages  by,  691,  779. 

transfers  of  stock  to  avoid  liability,  263-266.     See  also  Assignment;   De- 
fenses; Dissolution;  Liabilitt. 
INSOLVENT  ESTATE,  248,  252. 
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INSOLVENT  PAETNBESHIP, 

turned  into  a  corporation,  672. 

selling  property  to  a  corporation  for  shares  of  stock,  672. 
INSPECTION  OF  COEPOEATE  BOOKS  BY  STOCKHOLDEE.    See  also  Books. 

common-law  rights,  511. 

common-law  action  for  damages  for  refusal,  512. 

mandamus  is  the  preferable  remedy,  513. 

not  granted  as  a  matter  of  course,  514. 

when  it  will  and  will  not  be  granted,  515. 

allegations  and  form  of  writ,  516. 

right  to  inspect  minutes  of  meetings  of  directors,  517. 

statutes  giving  right  of  inspection,  518. 

orders  to  corporation  to  allow  inspection;  subpoena  duces  tecum;  bill  of  dis- 
covery, 519. 
INSPECTOES  of  election,  605. 
INSTALMENTS, 

definition  of,  104. 

calls  may  be  payable  in,  116. 
INSUEANCE.    See  Insurance  Company. 

stockholder  may  insure  his  interest,  11. 

provision  in  mortgage  as  to,  799. 

business  by  receivers,  872. 
INSUEANCE  COMPANY.    See  Insurance. 

misuser,  633,  note. 

subject  to  regulation  by  legislature,  928. 

forfeiture  of  charter  for  various  causes,  928. 

receiver  in  behalf  of  policy-holder,  863,  note, 

assignment  of  policy  in  pledge,  928. 

status  of  policy-holders,  928. 

buying  its  own  stock,  928. 

stockholder  in,  11. 

stockholdeirs '  rights,  11,  note. 

disposition  of  assets  upon  dissolution,  641,  note. 

for  Ufe,  cannot  insure  against  fire,  928. 

ultra  vires  acts,  681,  note. 

consolidation,  928. 

right  of  policy-holder  to  restrain  corporate  acts,  735,  note. 

attachment  of  money  due  by  it  to  a  third  person,  757,  928. 

may  be  excluded  from  other  states  or  may  be  regulated,  696-700. 

mutual,  interest  of  policy-holders  in  surplus,  671. 

purchase  of  stock  by,  312,  note,  316. 

dividends,  534,  note,  538,  note. 

assets,  538,  note. 

as  a  subscriber  for  stock,  64,  note,  928. 

gift  to  directors,  650,  928. 

liability  of  president,  682. 

agents,  powers  of,  720,  notes. 

cannot  subscribe  for  stock  in  bank,  64. 
INTEEEST, 

where  stock  has  been  converted,  584. 

payment  of,  by  receiver,  872. 

by  construction  company,  846. 

in  gold,  765. 

by  receivers'  certificates,  876,  note. 

default  in,  to  bring  about  foreclosure,  838. 
declaring  principal  sum  due,  800. 
foreclosure  for,  836. 

tender  of,  on  foreclosure,  850. 

waiver  of  default  in,  801. 

upon  distribution  by  receiver,  881. 

on  overdue  coupons,  771, 
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INTEEEST— conttnited. 

on  bonds,  statute  of  limitations  as  defense,  772,  846. 

arrears  of  preferred  stock,  273,  note. 

overdue  bonds,  771. 

income  bonds,  773. 

subscription  to  stock,  112. 
runs  on  calls  of  subscriptions,  112. 
bearing  stocks,  277,  537. 
overdue,  foreclosure  if  trustee  declines,  825. 
the  stockholders'  statutory  liability,  225. 
chargeable  against  purchaser  at  foreclosure  sale,  850. 

INTEEEST-BEAEING  STOCK,  277,  537. 

how  distinguishable  from  preferred  stock,  277. 
rights  and  liabilities  of  the  holders  of,  277. 

INTEEFEEENCE  with  corporate  affairs  by  stockholders,  see  Intra  Vires  ;  Stock- 
holders. 

with  possession  of  receiver,  870. 
INTEENAL, 

affairs,  see  Intra  Vires;  Stockholders. 

dissensions,  684. 

INTEEPLEADEE, 

by  the  corporation,  as  regards  dividends,  538,  543. 
as  to  stock,  407. 
between  two  claimants  of  stock,  387,  407. 

INTEESTATE  CHAEACTEE  of  telegraph  line,  935. 
INTEESTATE  COMMEECE,  taxation  of,  572d. 

state  cannot  prevent  or  restrict  by  charging  undue  Ueense  fees,  759. 

state  regulation  of  corporations  engaged  in,  696. 
INTEESTATE  COEPOEATION.    See  Foreign  Corporations. 
INTEESTATE  EATLEOAD  is  a  separate  corporation  in  each  state,  910. 
INTEESTATE  TEAPFIC,  strike  against,  may  be  criminal  conspiracy,  904. 
INTEEVENTION, 

of  bondholders  in  fraudulent  foreclosure,  766,  788,  828,  848. 

in  collusive  foreclosure,  766,  788,  848. 
INTEA  VIBES  ACTS.    See  also  Corporations;  Directors. 

as  distinguished  from  ultra  vires  acts,  683. 

stockholder  cannot  object  to,  644,  684. 
INVALTDITT  of  bonds  in  part,  760,  779,  848. 
INVALID  AETICLES  OF  ASSOCIATION,  4a. 
INVALID  LEASE  or  sale  of  railroad,  effect  of,  681,  894. 
INVESTIGATION  of  truth  of  representations,  150. 
INVESTING,  322,  314-317. 
INVESTMENT  CLAUSE,  322. 

INVESTMENT  TEDST  to  acquire,  hold  and  vote  shares  of  stock,  622A. 
INVESTMENTS,  322,  314-317. 

IOWA, 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
tUtra  vires  acts,  681,  note. 

statutory  liability  on  stock  issued  below  par,  47. 

mle  as  to  "watered"  stock,  47. 

lien  statute,  959. 

rule  as  regards  transfer  of  stock  without  registry,  490. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  municipal  subscriptions,  91,  note. 
IBKEDEEMABLE  BONDS,  773. 
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lEEEGTJLAE  mortgage,  see  Equitable  (mortgage). 
lEEEGULAEITIES.    See  Eormalities. 

in  reorganized  corporations  not  fatal,  890. 

increase  of  capital  stock  no  defense  to  subscription,  288. 
transfers  of  stock,  liability,  258. 
incorporation,  5.    See  also  Dissolution;  Foepeitueb. 
incorporation,  who  may  assert,  637.    See  also  Incorporation. 
becoming  a  subscriber,  53. 
lEEESPONSIBLE  TEANSFEEEE.    See  Transfer  op  Stock. 

right  of  corporation  to  refuse  registry  of  transfer  to,  395. 
lEEEVOCABLE  PEOXIES  are  revocable,  610,  622. 
lEEIGATION,  municipal  corporation  may  aid,  91. 
lEEIGATION  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

reduction  of  rates  by  legislature,  902. 
ISSUE  OF  BONDS, 

as  a  dividend,  535,  766. 

fraudulently  to  directors,  766. 

by  pledge,  763. 

for  property  or  construction  work,  766. 

at  less  than  par  is  legal,  3,  766. 

may  be  usury,  7666. 
for  construction  or  for  property,  766. 
time  of,  764. 
at  different  times,  764. 
ISSUE  OF  DEBENTUEES,  776. 
ISSUE  OF  STOCK, 
definition  of,  12. 
methods  of,  16. 
for  partnership  property,  672. 
as  a  bonus  with  bonds,  42,  766. 

at  less  than  par  by  failing  corporation  may  be  legal,  42. 
in  order  to  carry  an  election,  614. 
fictitious,  of  bonds  and  stock,  766. 

of  stock  and  bonds  for  construction  work,  766  and  ch.  III. 
of  certificates,  failure  to  issue  is  no  defense  to  subscriptions,  192. 
of  stock  below  par,  3,  28-51. 
in  England,  34. 

for  property  at  an  overvaluation,  danger  herein,  36,  42. 
who  may  complain  of  an  issue  of  stock  as  ' '  paid  up ' '  when  it  is  not  paid, 
37-43.  ■ 
the  state,  37. 

the  corporation  itself,  38. 
participating  stockholders  cannot,  39. 
their  transferees  cannot,  40. 
remedy  of  such  transferee  herein,  40. 
dissenting  stockholders  may  complain,  41. 
so  corporate  creditors,  42,  43. 
who  is  liable: 

corporation,  44. 

persons  receiving  the  stock  from  the  corporation,  45,  46,  47. 

extent  of  the  liability,  47. 
the  corporate  officers,  48. 
purchaser  with  notice,  49. 

hona  fide  transferees  without  notice  not  liable,  50.    See  also  Ficti- 
tiously Paid  up  Stock. 


JOINDEE  OF  PASTIES.    See  Parties. 
JOINT, 

agreement  of  railroads  as  to  business,  898. 
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JOINT — continued. 

operation  in  stocks,  320. 

owners  of  stock  j  subscription  by  one,  68,  note,  320.    See  also  Husband  and 
Wife 
liabUity,  252. 
voting  on  stock,  612. 
sale  of  stock,  308,  320,  429. 
use  of  tracks  by  two  railroads,  898. 
JOINT-STOCK  ASSOCIATIONS.    See  also  Joint-stock  Company;  Unincor- 
POKATED  Joint-stock  Companies. 
definition  of,  1,  note, 
different  from  corporations,  1,  note. 
illegality  of ,  in  Illinois  and  Louisiana,  504. 
legal  at  common  law,  504,  622A. 
JOINT-STOCK    COMPANY,    504-510.     See   also   Unincoepokated   Joint-stock 
Companies  ;  Joint-stock  Associations. 
definition  of,  1,  note,  504. 
difference  between  it  and  co-partnership,  504. 
statutory,  505. 
,     may  arise  by  implication  of  law,  506. 

how  one  becomes  a  member  of  a;  transfers,  507. 
liability  of  members  to  creditors  and  to  the  company,  508. 
actions  against  oflcers  and  the  company  by  members,  509. 
dissolution,  510. 
JUDGE, 

stockholder  as  a,  11. 

in  vacation,  appointment  of  receiver  by,  863. 
JUDGMENT, 

how  far  a  Hen  on  railroads,  859. 

against  receiver,  form  of,  878. 

priority  of,  on  foreclosure,  859-861. 

against  corporation  as  to  patent  not  binding  on  stockholders,  11. 

against  corporations,  enforcing,  756. 

necessary  before  a  corporate  creditor  can  enforce  subscription,  200. 
may  be  impeached  for  fraud  in  suit  to  enforce  stockholder 's  liability,  224. 
when  impeachable  by  stockholder  who  is  sued  on  his  subscription,  209. 
how  far  conclusive,  in  action  against  the  stockholder,  as  to  the  validity  of  the 

creditor 's  claim,  209,  224. 
confession  of,  by  corporation,  754. 

must  be  obtained  against  a  corporation  before  the  stockholder's  statutory  lia- 
bility is  enforced,  219. 
of  foreclosure,  how  far  conclusive,  839,  848. 
JUDGMENT  CEEDITOES, 

objecting  to  issue  of  bonds  below  par,  735,  766,  788,  G48d. 

as  parties  defendant  in  foreclosure  suit,  844. 

injunction  against  mortgagee,  852. 

how  far  entitled  to  moneys,  credits,  rents,  and  profits  as  against  mortgagee, 

853. 
levying  on  roUing-stock,  854. 
cannot  levy  execution  on  railroad,  858. 
receivers  in  behalf  of,  863. 

appointed  to  delay,  863. 
levying  execution  after  appointment  of  receiver,  870. 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  8485. 
JUNIOE  MOETGAGEE,  foreclosure  by,  see  Foreclosure. 
JUEISDICTION.     See  also  Eederal  Courts. 

what  court  has  jurisdiction  in  stockholders '  actions,  734. 
of  court  to  appoint  receiver,  863. 

to  enforce  liability  of  stockholders  in  foreign  corporations,  223, 
in  actions  against  foreign  corporations,  734,  758. 
in  suits  relative  to  stock,  12. 
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JVBlSDKJIlON—oonUnued. 

of  conflicting  courts,  827,  839. 

of  federal  courts,  in  suits  by  or  against  foreign  corporations,  757-759. 

in  stockholders '  suits  to  remedy  frauds,  ultra  vires,  etc.,  734, 

757. 
in  foreclosure,  827,  839. 
of  United  States  court  in  cases  involving  impairment  of  contract,  759. 
want  of,  effect  of  on  receivers'  certificates,  877. 
JUEOE,  stockholder,  as  a,  11. 
JURY, 

trial  by,  in  suits  against  receiver,  875. 

in  stockholder 's  suit  to  remedy  corporate  vrrongs,  734. 

K. 

KANSAS, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

telegraph  line  on  highway,  933.  , 

ultra  vires  acts,  681,  note, 
statutes  relative  to  foreign  corporations,  696,  note. 
KENTUCKY, 

lien  statute,  859. 

name  of  corporation  on  advertising  signs,  15. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  exemption  of  stock  from  taxation,  568. 

assignments  for  benefit  of  creditors  and  preferenera,  691,  note. 

telegraph  line  on  highway,  933. 

ultra  vires  acts,  681,  note, 
statutes  relative  to  foreign  corporations,  696,  note, 
statutory  liability  on  stock  issued  below  par,  47. 
KINDS, 

of  business,  two  or  more  may  be  authorized  by  charter,  4. 
of  corporations,  7. 
of  stock,  12. 

KNOWLEDGE.    See  also  Notice. 

that  stock  is  not  paid  up,  how  far  transferee  must  know,  257. 
is  necessary  before  laches  becomes  a  bar  to  a  remedy,  731. 


LABOE, 

in  payment  of  a  subscription,  20,  46,  83. 

payment  for,  by  receiver,  875. 

lien  by  statute,  859. 

and  supply  claims,  priority  over  mortgages,  861. 

in  payment  for  stock,  18,  etc. 

"LABOREES,  SEEVANTS.  AND  APPEENTICES, "  who  are,  in  eonstrmng  stat- 
utes making  stockholders  liable  primarily  to  such  persons,  215. 
LACHES.    See  also  Acquiescence;  Estoppel. 
as  a  bar  to  liability  on  watered  stock,  46. 
the  defense  of  fraud,  161,  162. 
relief  from  illegal  issue  of  bonds,  SiSlc. 

a  stockholder 's  right  to  object  to  an  amendment  to  a  charter,  503. 
stockholders '  suits  to  remedy  wrongs  against  the  corporation,  728- 
loo, 
in  applying  to  come  into  reorganization,  888,  889, 
as  affecting  fraud  in  sale  of  stock,  356. 
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LACHES — oontinued. 

as  affecting  fraudulent  foreclosure,  848ifc. 

of  stockholder  in  complaining  of  illegal  lease  of  iailroad,  892-896. 

of  bondholders  as  to  fraudulent  foreclosure,  828,  848. 
in  objecting  to  reorganization,  886. 

acquiescence  or  ratification  as  a  defense  to  a  stockholder's  action  to  remedy 
illegal  corporate  acts  which  are  prohibited  by  statute  or  contrary  to 
public  policy,  729. 
ratification  herein  may  be  express  or  implied,  730. 

stockholder  chargeable  with  laches  only  after  he  has  a  full  knowledge  of  the 
facts,  731. 
what  length  of  time  constitutes  laches  herein,  732. 
miscellaneous  applications  of  the  doctrine  of  laches  herein,  733. 
LAND.     See  also  Eminent  Dojiain. 

in  payment  of  a  subscription,  20. 

foreclosed  and  purchased  by  director,  653. 

corporation  taking  fee,  although  its  duration  is  limited,  694. 

deeded  to  coif)oration  not  yet  in  existence,  694. 

deed  of,  to  unincorporated  association,  504,  note. 

reversion  to  old  owner  on  dissolution  of  corporation,  641. 

may  be  bought  and  sold  by  corporations,  694,  695. 

deeded  by  or  to  an  irregularly-incorporated  company,  637. 

companies,  ultra  vires  acts,  681,  note. 

illegally  released  from  mortgage,  816. 

provision  in  mortgage  for  sale  of,  798,  note. 

gift  of,  to  railroads  not  enforceable,  909. 

contract,  how  far  covered  by  mortgage,  857. 

title  of  receiver  to,  866. 

exorbitant  price  paid  for,  by  railroad,  909. 

condemnation  of,  by  street  railroad,  915. 

scrip  in  payment  of  coupons,  535,  772. 

condemnation,  how  far  covered  by  mortgage,  856. 

condemnation  of,  defense  of  illegal  incorporation  of  plaintiff,  637. 

covered  by  mortgage,  release  and  sale  of,  807. 

companies,  railroad  cannot  aid,  909,  note. 

of  railroad,  how  far  covered  by  mortgage,  856. 

superfluous,  may  be  mortgaged  by  a  railroad,  781. 

taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
LAND  company,  railroad  cannot  subscribe  for  stock  in,  64. 

LAXD  improvement  company  cannot  subscribe  for  stock  in  other  companies,  64. 
LAPSE  OP  CHAKTEE.    See  also  Dissolution,  etc. 

effect  upon  mortgage,  792. 
LAPSE  OF  TIME.     See  Laches. 

LAECENT,  liability  of  corporate  ofScer  for  misusing  funds,  682.     See  Ceiminal 
Liability. 

LAW.     See  Suits. 

governing  transfers  to  married  women,  12. 
statement  as  to,  no  misrepresentation,  147. 
of  place,  regarding  stock,  12. 
of  forum  governing  stock,  12. 

LAWTEE.    See  Attorney. 

LEASE.     See  also  Amendments  to  Charters  ;  Ultra  Vires. 
forfeited  and  then  taken  by  director,  653. 
of  rolling-stock,  855. 

by  receiver,  873. 
property  by  trustees  in  possession,  823. 
telegraph  line,  941. 
railroad,  acceptance  of,  by  receiver,  874. 

after  municipal  aid  is  voted,  102, 103. 
under  amendment  to  charter,  896. 
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LEASE — contimued. 

of  railroad,  under  express  power  in  charter,  895. 
legal,  when,  892-896. 
invalid,  effect  of,  681,  894,  909. 
amendment  to  charter  authorizing,  501,  note, 
liability  of  lessor  for  accidents,  895. 
without  express  pow6r,  892. 
coupled  with  a  guaranty,  775,  note, 
vote  of  stockholders  not  necessary,  894,  895. 
as  affecting  preferred  stockholders,  269. 
effect  upon,  by  foreclosure  sale,  874,  890. 
or  sale  of  uncompleted  railroad,  894. 
competing  railroads,  894. 
part  of  railroad,  894. 

railroads  without  authority  of  charter  or  statute  are  ultra  vires,  892. 
priority  of,  as  affected  by  liens,  mortgages,  deeds,  claims,  judgments,  debts, 

and  liabilities,  851-861  (eh.  L). 
by  receiver,  872. 

a  corporation  to  another  corpora,tion  in  which  the  directors  hold  stock,  662. 
mortgagor,  rights  of  mortgagee,  852,  860,  874,  890. 
power  to  lease  railroad  not  given  by  power  to  consolidate,  894. 
LEAVE  OF  COURT, 

to  receiver  to  bring  suit,  867. 
to  bring  suit  against  receiver,  870. 
not 'necessary  in  suit  against  federal  receiver,  870. 
LEDGER,  stock,  definition  of,  14. 
unnecessary,  382. 

LEGACIES  OF  STOCK.     See  also  Life  Estates. 

definitions  of  general,  specific,  and  demonstrative  legacies  of  stock,  299. 

duty  of  administrator,  287. 

importance  of  the  difference  between  general  and  specific  legacies,  300,  301. 

legacies  of  stock  are  construed  to  be  general  if  the  language  will  permit,  302, 
303. 

amount  of  stock  conveyed  by  certain  legacies,  304,  305. 

ademption  or  revocation  of  a  legacy  of  stock  and  abatement,  306. 

duty  of  executor  herein,  307. 

law  of  the  state  governing,  12. 
LEGAL, 

proceedings,  see  Action;  Suits. 

title  to  stock,  an  unsatisfactory  distinction,  414  and  eh.  XXVTI. 

proceedings  as  affecting  a  sale  of  stock,  363. 
affecting  stock,  12. 

LEGALITY, 

of  mortgage,  see  Mortgage. 

of  bonds  and  mortgage,  receiver  may  contest,  735,  766,  788,  848,  '869. 

of  receivership,  collateral  attack  on,  863. 

LEGATEE.     See  also  Legacies  of  Stock;  Liabilitt  (of  stockholders);  Trans- 

TBRS. 

liability  on  stock,  252. 
LEGISLATIVE  CONTROL.    See  Constitutionality;  Legislature. 
LEGISLATURE.    See  Constitutionality. 
may  regulate  railroads,  900. 

control  corporations,  see  Amendments  to  Charters. 
reduce  railroad  rates,  902. 

rates  of  water-works  company,  931. 
tolls  of  a  bridge,  922. 
rates  of  telephone  company,  930. 
authorize  municipalities  to  subscribe  for  stock,  91. 
grant  exclusive  privileges,  722-932  (ch.  LV). 
authorize  mortgage  by  railroad  company,  782. 
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LEGISLATUEE— continued. 

may  regulate  insurance  companies,  928. 
cannot  compel  municipality  to  subscribe,  91. 
person  to  subscribe,  53,  note. 
LESSEES  as  parties  defendant  in  foreclosure  suit,  844. 
t  of  railroad,  liability  of,  895. 

LESSOES  as  parties  defendant  in  foreclosure  suit,  844. 
of  railroad,  liability  of,  895. 

LETTEES  between  directors  and  officers  privileged,  519. 

LETTEES  OF  ADMINISTRATION.      See  Exectjtok  and  Administrator. 

LEV  Y  of  execution,  attachment,  and  garnishment,  see  those  headings. 

LEX  FOEI,  12. 

LEX  LOCI  CONTEACTTJS,  12. 

in  regard  to  subscriptions,  53,  note. 

LIABILITY.     See  also  Defenses. 

of  stockholders  upon  an  increase  or  reduction  of  the  capital  stock,  288,  289. 
for  corporate  debts;  amendment  to  charter  increasing  or  de- 
creasing, 497. 
for  illegal  dividends,  548. 
as  partners  by  reason  of  irregular  incorporation,  231-235,  236, 

637. 
by  statute  to  creditors  of  the  corporation,  212-229  (ch.  XII). 
extent  of  UabUity,  212-217: 
construed  strictly,  214. 
particular  statutes  considered,  215. 
waiver  of  liability  by  creditors,  216. 
not  enforceable  to  pay  for  torts,  217. 
enforcement  of  liability,  218-229. 

is  enforceable  by  corporate  creditors  only,  218. 
judgment,  execution,  etc.,  against  the  corporation  first 

necessary,  219. 
difficulty  in  determining  whether  enforcement  is  at  law 

or  in  equity,  220. 
the  remedy  at  law,  221. 
the  remedy  in  equity,  222. 
enforcement  in  other  states,  223. 
the  judgment  against  the  corporation  is  impeachable 

only  for  fraud  and  want  of  jurisdiction,  224. 
defense   of  release,   payment,   set-off,   interest,   costs, 

statute  of  limitations,  etc.,  255a,  6,  c,  d,  e,  f,  g. 
priority  among  creditors,  226. 
contribution,  227-229. 
to  corporate  creditors  upon  unpaid  subscriptions — 

unpaid  subscriptions  a  fund  for  benefit  of  creditors,  199. 
an  American,  not  an  English,  doctrine,  199,  note, 
available  only  after  judgment  against  the  corporation 

and  execution  returned  unsatisfied,  200. 
reason  of  this  rule,  200. 
the  remedy  by  garnishment  or  attachment,  201. 
by  mandamus,  202. 
by  action  at  law,  203. 
by  bUl  in  equity,  204. 
parties  to  the  bill — 
plaintiff,  205. 
defendant,  206. 
court  of  equity  may  make  a  call,  207. 

receivers    and    assignees    in   bankruptcy,    their    functions 
herein,  208. 
may  collect  unpaid  subscriptions,  208. 
may  make  calls,  208. 
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LIABILITY — contirmed. 

of  stockholders — continued. 

stand  in  the  place,  in  this  respect,  of  the  corporation, 
208. 
the  judgment  against  the  corporation,  how  far  impeachable, 

209. 
defenses  herein  available  to  the  subscriber  against  corpor- 
ate creditors,  210. 
shareholder  who  pays  may  have  contribution,  211. 
liability  where  the  supposed  incorporation  does  not  protect  the 
stockholders,  or  where  assessments  are  levied  in  excess  of 
the  unpaid  subscriptions,  230-243  (ch.  XIII). 
the  three  different  liabilities  of  a  stockholder,  230. 
liability  as  partners  by  reason  of  deficient  incorporation, 

231-234. 
extent  of  the  liability  herein,  235. 

liability  as  partners  by  reason  of  unauthorized  incorpora- 
tion, 236. 
liability  as  partners  by  reason  of  the  fact  that  the  corpora- 
tion is  incorporated  in  one  state,  but  does  all  its  business 
in  another  state,  237-240. 
assessments  in  excess  of  par  value  of  the  stock,  241,  242. 
miscellaneous  cases  of  liability,  243. 
stockholders  not  liable  for  untaken  capital  stock,  though  they  commence  busi- 
ness before  it  is  subscribed,  243. 
stockholders  not  liable  as  partners  on  ultra  vires  acts,  234,  681. 
of  pledgees,  trustees,   cestuis  g«e  trust,   executors,  administrators,   etc.,  on 
stock,  244-253  (ch.  XIV). 
administrator  on  stock,  248. 
agent  on  stock,  249. 

consolidated  company  for  old  debts,  897. 
corporation  holding  its  own  stock,  251. 
upon  dissolution,  642. 
for  refusal  to  issue  certificate,  61. 
on  "watered"  stock,  44. 
directors  for  illegal  dividends,  550. 

criminal,  for  accidents,  908.     See  CriminaIi  Law. 
criminal,  for  fraudulent  acts,  156,  notes, 
for  ultra  vires  acts,  682. 
for  borrowing  in  excess  of  charter  power,  760. 
as  affected  by  transfers,  ch.  XV. 
of  the  transferrer  on  unpaid  subscriptions,  255. 
of  transferee  after  registry,  256. 
irregular  and  attempted  transfers,  258. 
statutory  liability,  259. 
transferee's  statutory  liability,  260,  261. 
of  transferees  to  transferrer,  262. 
transfer  to  a  "  dummy, ' '  263. 
of  directors  buying  up  debts,  660. 

officers,  etc.,  for  negligence,  701-703. 

to  third  persons  for  frauds,  trespasses,  contracts,  and 
ultra  vires  acts,  656. 
' '  dummies ' '  and  nominal  or  fictitious  persons,  253. 
infant  and  married  woman,  250. 

legatees,  assignees  for  creditors,  and  joint  owners,  252. 
members  of  an  unincorporated  joint-stock  association,  508. 
ofScers  on  irregularly-executed  corporate  contracts,  724. 
partnership  assumed  by  a  corporation,  6,  672. 
person  receiving  "watered"  stock,  45,  46,  47. 
ofScers  issuing  such  stock,  48. 
bona  fide  transferees  of  such  stock,  50. 
transferees  with  notice,  49. 
person  who  transfers  stock  to  the  corporation  itself,  309,  312. 
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LIABILITY — continued. 

of  pledgee  and  pledgor,  247. 

pledgee  of  stock,  470. 

president  for  libel  by  corporation,  11,  note. 

purchasers  of  a  railrt)ad,  243,  890. 

purchaser  of  certificate  of  stock  for  the  unpaid  subscription,  418. 

purchaser  of  forfeited  stock,  133. 

purchaser  at  foreclosure  sale  for  damages  and  other  claims,  890. 

purchasing  corporation  for  debts  of  old  corporation,  673,  890. 

railroad  carrying  beyond  its  line,  907. 

railroad  lessor  and  lessee,  895. 

receiver,  878. 

trustee  taking  possession  of  property,  823. 
of  mortgage,  exemption  from,  805. 
and  cestui  que  trust  of  stock,  245,  246. 
priority  of,  on  foreclosure,  851-861  (ch.  L). 

on  stock  as  regards  a  transferrer  and  transferee  of  that  stock,  see  Tkansfeb. 
where  the  purchaser  has  the  transfer  made  to  a  nominal  holder,  421. 
no  liability  after  the  full  par  value  has  been  paid,  422. 
on  stock  issued  for  property,  423. 

as  partners  by  reason  of  defective  incorporation,  etc.,  424. 
by  statute,  420. 
criminal,  of  ofScer  contributing  corporate  funds  for  political  purposes,  681. 

See  Criminal  Liability. 
upon  shares  as  affected  by  transfers,  see  Transfer  op  Shares. 
where  stock  and  bonds  are  issued  for  construction  work  or  property,  766. 
contract  of  railroad  against,  as  to  its  own  negligence,  908. 
limitation  of,  by  railroad  as  to  other  lines,  906. 
limited,  implied  in  a  corporation,  3,  note, 
purchaser  at  foreclosure  sale,  890. 

LIBEL, 

by  a  corporation,  156. 

stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc.,  645. 

suit  against  directors  for,  using  corporate  funds  to  defend,  681,  note. 

on  corporation,  right  of  receiver  to  sue,  869. 

president  may  not  be  liable  for,  11,  note. 

privilege  of  stockholders  in  their  debates,  606. 

LICENSE.     See  also  Foreign  Corporations. 
fee  exacted  from  telegraph  company,  938. 

fee,  jurisdiction  of  United  States  Court  in  cases  involving,  759. 
to  use  patent,  receiver,  874. 

LIEN.    See  also  Mortgage. 

of  corporation  on  stockholder's  stock  for  debts  due  from  him  to  the  corpora- 
tion, 520-523. 
no  lien  at  common  law,  520,  521. 
may  be  created  by  statute,  by  charter,  or  possibly  by  by-law;  notice  of  the 

lien,  522-525. 
what  phrases  in  charters  or  statutes  will  or  will  not  authorize  the  corpora- 
tion to  create  or  enforce  a  lien  on  stock,  525. 
when  established,  covers  all  the  stockholders'  shares  and  dividends,  526. 
protects  the  corporation  as  to  all  the  debts  due  to  it  from  the  shareholders, 

527.  , 

right  of  as  against  miscellaneous  parties,  528. 
can  be  enforced  for  the  benefit  of  the  corporation  only,  529. 
methods  of  enforcing,  530. 
the  corporation  may  waive,  531. 
as  affected  by  transfers  and  notice,  532. 
of  national-bank  stock,  533. 
on  stock ;  duty  of  corporation,  409. 
as  distinguished  from  a  mortgage  and  pledge,  463. 
of  the  corporation,  425. 
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LIEN — continued. 

mechanics ',  how  far  applicable  to  railroads,  859. 
of  contractor,  860. 

on  bonds,  763,  764,  766,  860,  note, 
mortgage,  see  Mortgage. 

trustee  of  mortgage  for  disbursements,  818,  879. 
definition  of,  463. 
provision  in  mortgage  as  to,  799. 
foreclosure  of,  priority  to  mortgage,  842,  859. 
priority  of,  as  regards  mortgages,  deeds,  leases,  claims,  judgments,  debts,  and 

liabiUties,  851-861  (ch.  L). 
prior,  purchase  of,  by  one  bondholder  entitles  the  other  bondholders  to  partici- 
pate, 772. 
LIFE  ESTATES  and  remainders  in  shares  of  stock,  552-560. 
cash  dividends  belong  to  the  life  tenant,  552. 
stock  or  property  dividends,  553. 
American  or  Pennsylvania  rule,  554. 
Massachusetts  rule,  555. 
English  rule,  556,  557. 
apportionment  of  dividends,  558. 
right  to  subscribe  for  nevr  shares  as  between  life  tenant  and  remainderman, 

559. 
miscellaneous  questions  herein,  560. 
See  also  Legacies  of  Stock. 
LIFE  INSUEANCE  POLICY,  pledge  of,  928. 
LIFE  TENANT.    See  Life  Estates. 

LIMIT  of  time  within  which  bondholders  may  come  into  reorganization,  888. 
LIMITATION, 

of  liability  of  railroad  as  to  other  lines,  907. 

for  its  own  negligence,  908. 
amount  of  money  a  corporation  may  borrow,  760. 
liability  of  stockholders,  216. 
on  right  to  foreclose,  804. 
LIMITATIONS, 

statute  of,  see  also  Statute  op  Limitations. 

as  applied  to  liability  on  watered  stock,  42  and  46. 

foreign  corporation  setting  up,  757. 

no  bar  to  quo  warranto,  634,  note. 

as  a  defense  to  a  stockholder's  statutory  liability,  225. 

subscription  liability,  195. 
dissolution  stops  the  running  of,  642,  881. 
as  affecting  a  pledge  of  stock,  476. 
as  a  bar  to  a  stockholder's  suit  to  remedy  corporate  wrongs,  732. 
defense  to  foreclosure,  846. 
affecting  fraudulent  foreclosure,  848fc. 
upon  bonds,  770. 
applicable  to  coupons,  772. 
LIMITED  COMPANY.    See  Joint-stock  Associations. 
LIMITED  LIABILITY,  3,  note. 

implied  in  a  corporation,  3,  note, 
important  feature  of  modern  corporations,  7. 
LIMITED  PAETNEESHIPS  in  Pennsylvania,  505. 
LINE  OF  ROAD,  gifts  to  influence,  650. 
LIQUIDATION.    See  Dissolution. 

LIS  PENDENS, 

as  affecting  a  sale  of  stock,  364. 
as  to  sale  of  bonds,  767. 
in  suit  affecting  stock,  363. 

LIST  OF  SHAEEHOLDEES.    See  Inspection. 
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LITIGATION  where  both  parties  are  practically  the  same,  662. 
LLOYD  BOND,  definition  of,  776,  note. 
LOAN, 

of  stock  explained,  445,  note. 

from  company,  obtained  by  ^t  to  director,  650. 

by  directors  to  corporation,  692,  693. 

corporation  generally  cannot  loan  money  to  others,  690. 

but  may  borrow,  760. 
prohibited,  a  misuser,  633,  note, 
by  receiver,  872,  876,  877. 
of  money  to  corporation  with  knowledge  that  money  is  to  be  used  for  ultra 

vires  purpose,  766. 
of  money  to  receiver,  see  Eeceivees. 
mortgage  to  secure,  see  Mortgage. 
LOBBYING, 

a  misuser,  683,  note, 
contracts  by  corporations,  909. 
use  of  railroad  funds  for,  909. 
LOCATION, 

of  road,  gifts  to  influence,  650. 

parol  condition  as  to,  no  defense  to  subscriptions,  138. 
of  stock  as  regards  attachment,  485. 
law  governing,  12. 

LODGE  funds  used  for  other  purposes,  681,  note. 

"LONG"  purchase  of  stock  explained,  445,  note. 

LOSS.     See  Lost. 

of  capital,  289,  546. 

certificates  of  stock,  437. 

indorsed  in  blank,  358,  362. 

duty  of  corporation,  403. 

owner  may  obtain  new  certifleate,  359. 

Lost.    See  also  Loss;  Sales  of  Stock. 
or  stolen  certificates,  358-362,  406. 
bonds,  767. 

LOTTEEY  BONDS,  762. 
LOUISIANA, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

joint-stock  associations  illegal  in,  5036,  504. 

rule  as  regards  transfer  of  stock  without  registry,  487. 

by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
rule  as  to  telegraph  line  on  highway,  933. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note. 
ultra  vires  acts,  681,  note, 
statutory  liability  on  stock  issued  below  par,  47. 

LOWEEING  OF  BATES.    See  Eailboads;  Constttutionality;  Discriminations. 
LUNATIC, 

transfers  of  stock,  427. 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 

sale  of  stock,  320. 

M. 

MAINE, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  regards  the  transfer  of  stock  without  registry,  488. 
to  power  of  railroad  to  sell  its  property,  892,  note, 
to  telegraph  line  on  highway,  933. 
(266) 
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MAINE — continued. 

statute  against  issue  of  watered  stock,  47. 
statutory  liability  on  stock  issued  below  par,  47. 

MAINTENANCE,  provision  in  mortgage  as  to,  799. 

MAJORITY, 

at  stockholders'  meetings,  607,  608. 
of  stockholders  and  reorganization,  883-890  (eh.  LII). 
votes  cast,  elect,  608. 

stockholders  ratifying  objectionable  acts  of  directors,  730. 
stockholders  selling  property  to  themselves,  662. 

stockholders,  discretion  of,  as  to  intra  vires  acts,  cannot  be  questioned  un- 
less fraud  is  involved,  684. 
directors  are  a  quorum,  713o. 
stockholders  surrendering  franchises,  629. 
stockholders,   see   Election;   Feaud;    Fraudulent  Acts,   etc.;    TlLteA 

Vires;  Meetings. 
bondholders  rule  where  possession  is  taken,  803,  note,  815. 
MALA  IN  SB,  laches  no  bar  to  objecting,  729. 
MALA  PEOHIBITA,  laches  no  bar  to  objecting,  729. 

MALFEASANCE.    See  also  Dissolution,  etc. 
liability  of  oflScers,  662,  682. 
of  receivers,  882. 

trustee  of  mortgage,  liability,  805,  815,  819. 
MALICE  of  corporate  agents  may  be  chargeable  to  the  corporation,  156. 

whether  imputable  to  company,  156. 
MALICIOUS  INJURY, 

liability  of  company  for,  156. 
MALICIOUS  PEOSECUTION  by  a  corporation,  156. 
MANAGEMENT  OF  COEPOSATIONS.    See  Corporate  Meetings;  Dieectoes; 

Intra  Vires. 
MANAGER, 

admissions  and  declarations  of,  726. 
notice  to,  727. 
secret  gift  to,  650,  note. 

general,  extent  and  limitations  of  his  powers,  719. 
salary  of,  657. 

in  England  may  be  liable  for  dividends  improperly  declared,  550. 
MANAGING  COMMITTEE,  713a,  715. 
MANAGING  DIEECTOK,  713a,  715,  719. 

powers  of,  719. 
MANDAMUS, 

to  compel  corporation  to  register  a  transfer  of  stock,  390.     See  also  Rules; 
Sales  op  Stock. 
water-works  company  to  supply  water,  931. 
railroad  to  construct  line,  operate  more  trains,  stop  at  depots,  erect 

stations,  etc.,  904. 
officers  to  turn  over  books  to  new  officers,  617. 
corporation  to  allow  a  stockholder  to  examine  the  corporate  books, 

513-516. 
the  calling  of  a  stockholders'  meeting,  598.     See  also  Call;  Meet- 
ings. 
to  telegraph  or  telephone  company  to  give  service,  930,  939. 
a  railroad  to  operate  its  line,  903. 
collect  unpaid  subscriptions,  202. 
restore  a  person  unjustly  expelled,  11,  504. 
and  calls  on  stock,  108. 
MANUFACTUEING  COEPOEATIONS, 
are  not  quasi-public  corporations,  932. 
cannot  subscribe  for  stock  in  hotel  company,  64. 
guaranteeing  performance  of  an  outside  contract,  775. 


GENERAL  INDEX,  4243 

References  are  to  sections. 

MANUFACTTJBING  C0B.F0BATI0^8— continued. 
may  be  given  power  to  condemn  land,  905. 
not  subject  to  "  six  months '  rule, ' '  861. 
purchases  of  stock  by,  316. 
subscription  to  bank  stock,  64. 
municipality  cannot  aid  it,  91. 
in  iron,  cannot  go  into  flour  business,  680. 
various  ultra  vires  acts,  681,  note. 

MANUFACTORY  taking  property  under  power  of  eminent  domain,  905. 
' '  MAEGIN, ' '  definition  of,  457.     See  also  Beokees. 
SIAERIED  WOMEN, 

right  of  corporation  to  refuse  registry  of  transfer  to,  396. 
husband  reducing  vrff e  's  stock  to  Ms  possession,  308,  319,  538. 
as  purchasers  or  vendors  of  stock,  319. 
may  be  directors,  623. 

law  governing  transfers  by  and  dividends  to,  12. 
liability  as  stockholders,  250. 
transfer  of  stock,  427. 
as  subscribers,  66. 

liability  for  debts  of  husband,  319,  note. 
MARSHALL,  Chief  Justice,  definition  of  corporation,  1. 
MARSHALLING  assets  of  pledgor,  473. 

when  some  of  corporate  creditors  have  collateral  security, 
763. 
MARYLAND, 

decisions  on  sales,  etc.,  of  railroads,  '892,  note. 
rule  as  regards  transfer  of  stock  without  registry,  488. 
to  taxation  of  stock  in,  568. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  note. 
MASSACHUSETTS, 

by-law  cannot  create  Hen  on  stock,  for  debts  due  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
liability  of  directors  for  issuing  watered  stock,  48. 
rule  as  regards  transfers  of  stock  vfithout  registry,  488. 
corporation  buying  its  own  stock,  311. 
to  application  of  dividends  to  life  estate  or  remainder,  555. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
issue  of  watered  stock,  §46,  729. 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  47,  notes, 
statutory  liability  of  ofiicers  for  issue  of  its  stock,  47,  48. 
statutes  relative  to  foreign  corporations,  696,  note, 
statute  rendering  directors  liable  for  dividends  declared  out  of  capital  stock, 

550. 
special  stock,  12,  276. 

MASTER  IN  CHANCERY  holding  an  election,  618. 

MATERIAL, 

affected  by  mortgage,  852. 

payment  for,  by  receiver,  875. 

worn  out,  mortgage  and,  798. 
MATERIALITY  OF  MISREPRESENTATIONS,  146. 

MEASURE  OF  DAMAGES, 
the  first  rule,  581. 
the  second  rule,  582. 
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MEASURE  OF  DAMAGES— continttea. 
the  third  rule,  583. 

interest,  dividends,  and  accretions,  584. 
nominal  damages,  585. 
damages  for  failure  to  complete  a  purchase  of  stock,  or  for  fraud  inducing  a 

purchase  of  stock,  586. 
in  actions  betwesen  stock-brokers  and  their  customers,  587. 
to  customer  by  broker 's  unauthorized  sale  of  stock,  460. 
for  breach  of  contract  of  sale  of  stock,  336. 
for  failure  to  complete  purchase  of  stock,  336,  586. 

MECHANICS'  LIENS,  how  far  appKcable  to  raUroads,  859. 
on  street  railways,  913. 
on  poles  of  an  eleetrie-light  company,  925. 

MEETINGS.     See  also  Corporate  Meetings;  Majokitt. 

of  directors  authorizing  mortgage  may  be  held  out  of  the  state,  808. 
evidence  of  proceedings,  714. 

place;  notice;  action  without  meeting;  quorum,  713a. 
minutes,  may  constitute  a  contract,  714. 
stockholders  and  directors,  see  Directors  ;  Election. 
municipality,  call  must  comply  with  statute,  94. 
the  place  of  meeting  of  stockholders  must  be  within  the  state  creating  ths 

corporation,  589. 
by  whom  and  when  meetings  are  to  be  called;  mandamus;  fraud  in  the  call, 

593. 
when  stockholders  are  entitled  to  notice  of  corporate  meetings,  594. 
the  essential  elements  of  a  notice  of  a  meeting  are  time,  place,  and  business, 

595. 
service  of  the  notice,  596. 
adjourned,  of  stockholders,  601. 

corporate,  stockholders '  vote  not  necessary  to  lease  of  railroad,  894,  895. 
first,  under  special  charter,  590. 

notice  must  be  served  a  reasonable  time  before  the  meeting,  597. 
division  of  meetings  into  ordinary  and  extraordinary,  598. 
waiver  of  notice,  599. 

notice  presumed  to  have  been  regularly  given,  600. 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  action 

having  been  taken  by,  725. 
regularity  of  proceedings  at ;  need  not  be  inquired  into  by  party  dealing  with 
corporation,  709,  725,  808. 

MEMBEES.    See  Stockholders. 

MEMOEANDUM  of  ASSOCIATION  defined,  14. 

MEEGEE  or  decrease  of  stock  by  a  purchase  of  it  by  the  corporation,  313.    See 
also  Consolidation  ;  Ultra  Vires. 

METHOD.     See  also  Sales  op  Stock. 

of  registering  a  transfer  of  stock,  381-384. 

registry  an  important  part  of  a  transfer  of  stock,  381. 

formalities  of  making  registry,  382. 

formalities  may  be  waived  by  the  corporation,  383. 

either  the  transferrer  or  transferee  may  apply  to  the  corporation  for  a  resistrv 

of  transfer,  384.  ■>  f  s       J 

of  transferring  a  certificate  of  stock,  375-380. 
usual  forms  of  assignment  and  powers  of  attorney  whereby  the  transferrer 

assigns  the  certificate  of  stock  to  Ms  transferee,  375. 
questions  which  arise,  376. 

a  seal  is  not  necessary  to  a  transfer  of  stock,  377. 
the  assignment  of  the  certificate  of  stock  estops  the  transferrer  from  claiming 

any  further  title  in  the  stock  as  against  subsequent  bona  fide  transferees, 

although  such  assignment  be  not  registered,  378. 
effect  of  charter  provision  requiring  registry,  379. 


GEN-ERAL  INDEX.  4245 

References   are  to   sections. 

METHOD— conttnited. 

certificate  of  stock  mav  be  assigned  with  the  name  of  the  transferee  left 

blank,  380. 
of  subscribing,  52-76  (eh.  IV). 
of  issuing  stock,  see  Stock. 
MICHIGAN, 

decisions  on  sale,  etc.,  of  railroads,  892,  note. 

lien  statute,  859. 

receivers  in,  862. 

rule  as  to  municipal  subscriptions,  91,  note. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note. 
watered  stock,  46,  note, 
statutes  relative  to  foreign  corporations,  696,  note. 
MIXES,  sale  of,  by  promoters  to  company,  651,  note. 
MIXIKa  COMPANY, 

taking  property  under  power  of  eminent  domain,  905. 
right  to  issue  stock  at  less  than  par  value,  30,  note,  42. 
foreclosure  of,  issue  of  receivers'  certificates,  876,  877. 
MINNESOTA, 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
power  of  railroad  to  sell  its  property,  892,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
statutory  liability  on  stock  issued  below  par,  47. 
■J     statutes  relative  to  foreign  corporations,  696,  note, 
rule  as  regards  transfer  of  stock  without  registry,  487. 
doctrine  as  to  watered  stock,  42. 
MINORITY, 

of  directors  cannot  make  a  call,  110. 

of  stockholders,  see  Featjdulekt  Acts,  etc. 

rights  of,  see  Amendments  to  Chabtees;  Coepoeate  Meetings;  Election; 

Feaud  ;  Stockholdees  ;  TJltea  Viees. 
rights  of,  where  directors  hold  stock  in  another  company  with  which  contract 

is  made,  662. 
appraisal  of  their  interest  under  statute,  671. 

MINOES.    See  Infant. 
MINOT'S  CASE,  the  rule  in,  555. 
MINUTE-BOOK, 

of  directors;  right  of  a  stockholder  to  examine  it,  518. 
as  evidence,  714. 
may  constitute  a  contract,  714. 
as  evidence  against  stockholders,  727. 
MINUTES  of  directors '  meeting  may  constitute  contract,  714. 
of  directors'  meetings;  entries,  115,  note,  714. 

MISAPPLICATION  of  corporate  funds,  see  Dieectoes;  Feaud;  Stockholdees; 

Ultea  Vikes. 
MISCONDUCT, 

of  receivers,  882. 

of  trustee  of  mortgage,  liability,  805,  815,  816,  819. 

MISFEASANCE, 

criminal  liability  of  corporation  for,  15&. 

indictment  for,  156.     See  also  Dissolution,  etc. 

of  trustee  of  mortgage,  liabiKty,  805,  815,  816,  819. 

MISJOINDEE  of  causes  of  action,  739. 

MISMANAGE^rENT   of  directors,  no   defense  to   subscriptions,   188.     See  also 
IStea  Viees  ;  Feaudulent  Acts  op  Dieectoes. 
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MISNOMBE.    See  Name. 

MISEEPEESBNTATIONS  of  agents  in  obtaining  subscriptions,  135-165. 

See  also  Beaudulent  (representations)  ;  Sales  op  Stock. 
MISSISSIPPI, 

by-law  cannot  create  Hen  on  stock,  for  debts  due  to  corporation,  so  as  to  bind 

bona  fide  purchaser  without  notice,  522. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
lien  statute,  859. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  note, 
statutes  relative  to  foreign  corporations,  696,  note. 
MISSOITEI, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
lien  statute,  859. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  47,  notes, 
statute  as  to  fictitiously  issued  bonds,  766. 
statutes  relative  to  foreign  corporations,  696,  note. 
statute  against  issue  of  watered  stock,  47. 
MISTAKE, 

as  a  defense  to  subscriptions,  196. 
in  incorporation,  5. 

in  subscribing,  43.     See  also  Subsceiption. 
MISUSER,  indictment  for,  156.    See  also  Dissolution,  etc. 
MODIFICATION, 

of  subscription,  53,  54,  167. 

reorganization  agreement,  888. 
of  plan  of  proposed  corporation  after  subscription,  194. 
MONEY, 

deposited  to  pay  coupons,  not  attachable,  772. 
had  and  received,  action  for  in  ease  of  fraud,  159. 

in  cases  relative  to  stock,  578. 
in  payment  of  subscriptions,  17. 

paid  on  subscription  in  abortive  company,  recovery  back,  63. 
in  receiver 's  hands  does  not  pass  to  purchaser  at  foreclosure  sale,  890. 
loan  of,  to  receiver,  see  Eeceiveks. 
of  corporations,  how  far  subject  to  mortgage,  853. 

"MONEYED  CAPITAL"  defined,  571. 

MONEYED  COEPOEATIONS.     See  Bank. 

MONOPOLIES.    See  also  Exclusive  Privileges. 

nature  and  legality,  503a,  922-932.     See  also  Teusts. 

given  by  a  railroad  to  an  express  company,  924. 

by  street  railways,  913. 

by  telegraph  lines,  934. 

of  plank-road,  929. 

of  water-works  company,  931. 

granted  to  a  railroad,  906. 

pools  creating,  legality  of,  898. 

MONTANA, 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

power  of  railroad  to  sell  its  property,  892,  note. 

ultra  vires  acts,  681,  note, 
statutory  liability  on  stock  issued  below  par, '47. 
statutes  relative  to  foreign  corporations,  696,  note.  > 
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MORTGAGE.    See  also  Reorganization  ;  Trustee  ;  Ultra  Vires  Acts  ;  Lien. 
after-acquired  property  clause  as  affecting  personalty,  852. 
and  bond  in  one  instrument,  794. 
and  after-acquired  property,  787,  857. 
as  applicable  to  fixtures,  860. 
as  a  deed  of  trust,  794,  812. 

assent  of  stockholders  required  by  statute,  779,  808. 
as  to  receivers,  see  Receivers. 
authorized  for  certain  purposes,  effect  of  using  bonds  for  other  purposes,  764, 

766,  783. 
bonds,  invalidity  in  part,  766,  788,  848.     See  also  Bonds. 

issued  in  excess  of  the  statutory  or  charter  limit,  760. 
may  be  issued  by  corporations,  762. 
purposes  of,  other  than  as  represented,  764,  766. 
stated  to  be  first  mortgage,  765. 
by  consolidated  company,  637,  789,  897. 

corporation,  does  not  cover  uncalled  subscription,  852. 

purchasing  property  of  another  company,  674. 
to  director,  692,  693. 
insolvent  corporations,  691,  692,  693,  779. 
railroad  corporations  on  superfluous  land,  781. 
turnpike  company,  929. 
or  to  an  irregularly-incorporated  company,  637. 

a  corporation;  method  of  drafting,  signing,  sealing,  and  acknowledg- 
ing, 722. 
chattel,  on  rolling-stock,  855. 

corporate  mortgage  as  a,  see  Recording. 
condemned  land,  856. 
conflict  of  claims,  851. 
contractors'  claims,  860. 
corporation  may  make  a,  779. 

but  not  of  public  franchises,  780. 
covering  bonds  and  stock,  317. 
covers  what  property : 

bonds  in  treasury,  852. 
changed  route,  857. 

property  equitably  belonging  to  company,  852,  855. 
of  "dummy"  company,  857. 
really  paid  for  by  company,  855. 
municipal  bonds,  when,  852. 
shares  of  stock,  317,  464,  852. 
subscriptions  to  stock,  when,  852. 
created  by  statute,  794. 
damages,  priority  of,  860. 
deed  of  trust,  definition  of,  14. 
definition  of,  14. 
denominated  first  mortgage,  765. 

discharge  of,  and  acceptance  of  other  securities,  765,  883,  note, 
discharge  and  release  of,  811,  816. 
decree  canceling  mortgage,  811. 
divisional,  effect  on,  by  receivership,  850,  875,  note. 

foreclosure  of,  appointment  of  receiver,  844,  note,  850. 
does  not  cover  contracts  of  the  company,  831. 
effect  of  attachment  on  personalty,  852. 

forfeiture  of  charter,  792. 
equitable,  794.     See  also  Equitable. 
executed  outside  of  the  state,  762,  778. 
express  authority  to  railroads  to  make,  782. 
failure  to  record  may  be  equitable,  794. 
for  debts  in  excess  of  the  statutory  limit,  760. 
foreclosure  of,  see  Foreclosure;  Earnings. 

and  no  defense  made,  right  of  stockholder  to  object,  848t. 
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MORTGAGE — oontirmed. 

foreclosure  of  defenses,  846. 

demand  of  payment  before  commencing,  772. 
fraudulent,  766,  788,  828,  848. 
purchase  at,  by  the  company  itself,  890. 
right  of  purchaser  at  sale  to  operate  road,  890,  913. 
fraudulent,  and  fraudulent  foreclosure,  848. 
complaint  by  trustee,  848a. 

bondholders,  8486. 
second-mortgage  bondholders,  848c. 
judgment  creditors,  848d. 
general  creditors,  848e. 
the  state,  848/. 

the  corporation  mortgagor,  848^. 
a  receiver,  848fe. 
a  stockholder,  848i. 
the  purchaser,  8iSj. 
no  relief  if  no  benefit;  subsequent  creditors  cannot  complain;  purchasers  of 
bonds  with  notice  cannot  complain;  stock  voting  in  favor  of  issue  cannot 
be  basis  of  suit;  decree  may  not  be  for  benefit  of  all  creditors;  invalidity 
of  part  of  bonds  does  not  invalidate  mortgage;  laches  as  a  bar  to  relief, 
848fc. 
general  debts,  priority  of,  860. 

illegal,  may  subsequent  mortgagee  object,  766,  788,  816,  848c. 
illegal  release  of,  765,  816. 
injunction  against  execution  sale,  852. 
land  and  extensions,  when  covered,  856. 
liens  by  statute,  mechanics'  liens  and  judgment  liens,  859. 
priority  of  loans,  860. 
may  be  authorized  by  directors,  808. 

by  directors '  meeting  held  out  of  the  state,  808. 
illegal,  yet  the  bonds  enforceable,  762. 
partially  invalid,  779,  848. 
moneys,  credits,  rents,  profits,  and  debts,  when  covered,  853. 
of  a  corporation  direct  to  creditors  or  bondholders  and  without  a  trustee,  812. 
on  abandoned  right  of  way,  856. 
franchise,  790. 

railroad,  as  affecting  a  car  trust,  855. 
right  to  collect  toll,  790. 
shares  of  stock,  definition,  317,  463. 
stock,  see  Pledge. 
telegraph  line,  941. 
payment  of,  by  receiver,  872. 
power  of  corporations  to  make,  779. 

to  mortgage  a  part,  786. 

after  one  mortgage  has  been  made,  785. 
priority  of,  on  road  purchased  by  another  company,  857. 

over  contracts  of  mortgagor,  860. 
provision  for  removal  of  trustee  or  appointment  of  new  one,  819. 
provision  waiving  personal  liability  of  stockholders,  807. 
purchase-money  mortgages,  784. 
on  rolling-stock,  855. 
to  insolvent  vendor,  672,  789. 
railroad  corporation  has  no  implied  power  to  make,  780. 
ratification  thereof,  by  subsequent  vote,  809. 
recording,  811. 

as  chattel  mortgage,  852. 
referred  to  in  bond  affects  terms  of  bond,  764. 
resolutions  authorizing,  809. 
restricting  bonds  to  certain  purposes,  764,  766. 
rolling-stock,  when  covered,  854. 
rolling-stock  and  car  trusts,  855. 
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UOlciTQAG'E— continued. 

second,  by  agreement  given  priority,  765,  793. 
agreement  of  corporation  as  to  debts  to  be  included,  765. 
secures  coupons,  771. 
securing  bonds,  negotiability  of,  768. 

issued  as  collateral  security,  763. 
income  bonds,  773. 
preferred  stock,  271. 
shares  of  stock  may  be  mortgaged,  317,  464. 
should  be  dated  same  as  bonds,  764,  765,  810. 
signing,  sealing,  and  acknowledging,  810. 

not  sealed  and  new  one  given,  846.  i 

' '  six  mouths '  rule ' '  for  labor  and  supplies,  861. 
statutes  authorising  mortgages,  784. 

requiring  consent  of  stockholders,  779,  808. 
subrogation  to,  765,  793. 

subsequent,  by  mortgagor,  rights  of  mortgagee,  860. 
taxes,  860. 
to  a  state,  794. 

a  corporation,  690. 
directors,  692,  791. 

secure  future  advances,  contracts,  dividends,  etc.,  787. 
trustees  same  in  two,  882,  888,  note. 
ultra  vires  may  be  enjoined,  681,  766,  780,  848. 
underlying,  purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 
validity  of,  as  affecting  receivership,  863. 

may  be  attacked  by  whom,  735,  766,  788,  848. 
receiver  may  contest,  848?i. 
of  prior,  may  be  contested  by  purchaser  at  foreclosure  sale,  when,  890. 
various  provisions  in : 

agreement  to  pay,  and  waiver  of  redemption,  etc.,  797. 
declaring  the  principal  sum  due,  800. 
entry  by  the  trustee,  802. 
exempting  trustee  from  liability,  805. 
granting  clause,  795. 
fimiting  right  to  foreclose,  804. 
miscellaneous  provisions,  807. 
possession  clause,  796. 
power  to  sell  old  material  and  releases,  798. 
providing  for  new  trustee,  806. 
sale  by  the  trustee,  803. 

taxes,  insurance,  liens,  and  maintenance,  799. 
waiver  of  default,  801. 
waiver  of,  in  whole  or  part,  765,  793. 
what  personal  property,  contracts,  etc.,  covered,  852. 
for  benefit  of  stockholders,  3. 
given  to  pay  debts  of  stockholders,  3. 
MOETGAGEE.     See  also  Mortgage. 
and  receivers'  certificates,  876,  877. 
legality  of  an  option  to  purchase  the  property,  763. 
lien  by  possession,  860. 
not  affected  by  contracts  of  mortgagor,  860. 

leases,  sales,  subsequent  mortgages,  guaranties,  or  traffi.e  con- 
tracts of  mortgagor,  860. 
objecting  to  issue  of  bonds  below  par,  766. 
purchasing  at  foreclosure  sale,  850. 
second,  cannot  compel  first  mortgagee  to  foreclose,  835. 
in  suit  by  first  mortgagee  to  foreclose,  844,  845. 
may  object  to  illegal  prior  mortgage,  when,  766,  788,  816,  828,  848c. 
M0ET6AG0E.    See  also  Mortgage. 

appointment  of  receiver  in  behalf  of,  863. 
contracts  of,  do  not  affect  mortgagee,  860. 
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MOETGACtOE — oontimued. 

leases,  sales,  subsequent  mortgages,  guaranties,  and  traffic  contracts  do  not 

affect  mortgagee,  860. 
not  liable  for  damages  during  receivership,  875. 

MOETMAIN  ACTS,  694. 

MOTIONS  at  stockholders'  meetings,  606. 

MOTIVES, 

in  voting,  are  immaterial,  622. 

in  selling  stock,  cannot  be  inquired  into  by  the  corporation,  386. 

of  directors  in  making  calls,  not  inquired  into,  114,  note. 

of  subscription,  immaterial,  71. 

of  transferrer  or  transferee,  no  ground  for  refusal  to  register  the  transfer,  386. 

of  stockholder  in  bringing  suit,  736. 

MULTIFAEIOUS, 
biU  in  equity,  739. 

to  relieve  from  subscription,  156. 

MUNICIPAL, 

bonds  covered  by  corporate  mortgage,  852. 

cannot  be  sold  at  less  than  par,  98,  note, 
corporation  as  a  stockholder,  rights  of,  99,  612. 

cannot  be  compelled  to  subscribe  for  stock,  91, 

subscribe  before  incorporation,  91. 
subscription  to  public  enterprise,  91. 
subscription  to  private  enterprise,  91. 
grant  of  franchises  in  streets  to  water-works  company,  931. 

telegraph  company,  935. 
extension  so  as  to  include  plank-road,  929. 
may  enforce  delivery  of  certificate  to  itself,  100. 

subscribe  to  railroad  not  yet  incorporated,  91. 
power  to  subscribe  for  stock,  90,  91. 
relation  to  street  railways,  see  Street  Eaileoads. 
right  to  grant  franchise  to  street  railway,  913. 
statute  authorizing  subscription  for  stock  must  be  substantially 

complied  with,  94. 
submission  to  vote  on  question  of  subscription  for  stock,  95- 
donations  to  railroads,  90,  91. 
subscriptions,  90-103  (ch.  VI). 

consolidation  of  companies  after  municipal  subscription  is  made,  102, 

103. 
division  of  municipality  after,  101. 
may  be  conditional,  97. 
when  may  be  paid  in  bonds,  98. 
power  of  municipality  to  subscribe,  90. 
express  power  from  the  legislature  to  subscribe,  91. 
constitutional  provisions  prohibiting,  92. 
changes  in  statutes  after  subscription  is  made,  93. 
statutory  formalities  to  be  substantially  complied  with,  94. 
submission  to  popular  vote,  95. 

what  officer  or  agent  of  the  municipality  is  to  make  the  subscription,  96. 
grant,  conditions  of,  913. 

MUSICAL  FESTIVAL, 

donation  to,  681,  775,  note, 
guaranty  to,  by  railroad,  909. 

MUTUAL, 

aid  associations,  504.    See  Insitrance  Company. 

insurance  company,  disposition  of  assets  upon  a  dissolution,  641,  note, 
interest  of  policyholders  in  surplus,  671. 
may  pay  dividends,  504. 
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N. 

NAME, 

corporation  may  have  and  protect  its,  15. 
of  bond,  calling  it  a  first-mortgage  bond,  765. 
of  railroad,  change  does  not  release  municipal  aid,  102. 
corporate,  suits  must  be  in  the,  751. 
amendment  to  charter  authorizing  change  of,  499,  note, 
of  corporation,  see  Liability. 
trade,  corporation  may  sell  its,  15. 
on  advertising  signs  of  Kentucky  corporation,  15. 
of  unincorporated  association  taken  by  corporation,  504. 
incorrect  in  deed  to  corporation,  15. 

of  co-partnership  protected  against  corporation,  15,  note, 
of  corporation,  error  in  pleadmgs,  15. 
of  foreign  corporation,  15. 
NAEHOW  GAUGE,  railroad  may  construct  a,  909. 
NATIONAL, 

banks  as  accommodation  surety  on  an  attachment  bond,  775. 
taking  mortgages  contrary  to  statute,  690,  note, 
cannot  assign  for  the  benefit  of  creditors,  691. 
ultra  vires  acts,  681. 
double  liability  of  stockholders,  218. 
cannot  purchase  their  own  stock,  312. 
cannot  purchase  stock  in  other  banks,  315. 
cannot  act  as  a  broker,  446. 
bank  stock,  taxation  of,  see  Taxation. 

corporation  has  no  lien  upon  it  for  the  stockholders'  debts  to  it, 
522,  533. 
NATDEAL  GAS,  statute  forbidding  piping  to  other  states,  927. 

See  also  Gas  Companies. 
NEBEASKA, 

lien  statute,  859. 

decisions  on  salesj  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
statutory  liability  on  stock  issued  below  par,  47. 
NEGLIGENCE, 

of  the  owner  of  lost  or  Eftolen  certificates  of  stock  indorsed  in  blank,  358, 

note, 
of  oflScers,  laches  barring  a  stockholder 's  action,  see  Laches. 
liability  of  directors  and  officers  for,  701-703. 
remedy  of  the  stockholders  herein,  701. 
instances  of  negligence  herein,  702. 
ordinary  care  required,  703. 

contract  of  railroad  against  liabiKty  as  to  its  own,  908. 
of  officers,  receiver  may  complain,  701,  869. 

trustee  of  mortgage,  liability,  805,  815,  816,  819. 
railroad,  liability  where  contract  is  to  carry  beyond  its  line,  907,  908. 
express  limitation  of  that  liability,  908. 
liability  where  one  road  is  leased  to  another,  907. 
limitation  of  liability  for,  908. 
of  directors,  see  Directors. 
of  directors,  suit  by  receiver,  701. 
NEGOTIABILITY, 

of  stock,  see  Bona  Fide  Purchaser;    Non-negotiabilitt  of  Stock  and 

Dangers  Incurred  in  the  Purchase  of  Certificates  op  Stock. 
of  certificates  of  stock,  13. 
guaranty,  775. 
receivers'  certificates,  876,  note. 
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NEGOTIABILITY— comtiMMfid. 
of  coupons,  771. 

English  debentures,  776. 
corporate  note  under  seal,  761. 
bonds  stolen  or  forged,  764,  767. 
overdue,  767. 
extends  to  mortgage,  768. 
payable  to  order  or  bearer,  767. 
issued  for  purposes  other  than  as  specified  in  mortgage,  764,  766, 

783. 
as  affected  by  various  provisions  of  the  bond,  767. 
various  instruments,  411. 
certificates  of  stock,  13. 

obligations  of  .corporation,  regularity  of  corporate  action  need  not  be  in- 
quired into,  709,  725. 
NET  INCOME, 

of  company  as  affected  by  mortgage,  853. 
applicable  to  labor  and  supply  claims,  861. 
applicable  to  operating  expense  during  receivership,  875. 
NET  PEOriTS, 
defined,  546. 

dividends  on  preferred  stock  can  be  only  from,  271. 
applicable  to  income  bonds,  773. 
NEW, 

certificate  where  old  one  is  lost,  359. 

corporation  liable  when,  for  debts  of  old  corporation,  673,  890. 
stock,  see  Increase  and  Eeduction  or  Capital  Stock. 
NEW  ENGLAND  rule  as  to  enforceability  of  subscriptions,  74. 
NEW  HAMPSHIRE, 

rule  as  regards  transfer  of  stock  without  registry,  488. 
liens  upon  shares  forbidden  by  statute,  523. 
decisions  on  sales,  etc.,  of  railroads,  892,  note. 
NEW  JEESET, 

rule  as  regards  transfers  of  stock  without  registry,  487. 
rule  as  to  exemption  of  stock  from  taxation,  568. 
Hen  statute,  859. 
appointment  of  receiver  in,  863. 
decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
stock  pooling  contracts,  622/. 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  47,  notes, 
statute  as  to  issue  of  stock  and  bonds,  766. 

statute  rendering  directors  liable  for  dividends  declared  out  of  capital  stock. 
550.  ' 

voting  trust  cases,  622/. 
NEW  MEXICO, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  watered  stock,  46,  note. 
NEWSPAPER, 

notice  by,  130,  596,  727. 
notice  of  calls,  119. 
NEW  YORK, 

by-law  cannot  create  lien  on  stock  for  debts  to  eorporation,  so  as  to  bind 

iona  fide  purchaser  without  notice,  522. 
rule  as  to  issue  of  stock  and  bonds  without  consideration,  42,  46,  47,  766. 
transfer  of  stock  without  registry,  487. 
calls,  107,  108,  note, 
damages  from  street  railway,  914. 
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NEW  YO^tK— continued. 

rule  as  to  municipal  subscriptions,  91,  note. 

conditional  subscriptions,  79,  80,  82. 
"watered"  stock,  46,  47. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
enforceability  of  contract  of  subscription  to  stock,  73. 
power  of  railroad  to  sell  its  property,  S9i,  note, 
serving  officer  of  foreign  corporation,  758. 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note.  ' 

decisions  on  sales,  etc.,  of  railroads,  392,  note, 
appointment  of  receiver  in,  863. 
lien  statute,  S59. 
statute  as  to  pooling  stock,  622/. 

in  regard  to  non-resident  suing  a  non-resident  corporation  in  that  state, 

757. 
relative  to  foreign  corporations,  696,  note. 

rendering  directors  liable  for  dividends  declared  out  of  capital  stock. 
550. 

XOMIXAL  DAMAGES.    See  Measure  op  Dakages. 
NOMIXAI,, 

stockholders,  liability,  253. 

transfers,  liability  of  transferrer  and  transferee  thereon,  253. 
in  order  that  a  stockholder 's  suit  be  brought,  736. 
"  XOX-ASSESSABLE, "  its  meaning,  50. 

XOX  COMPOS  MEXTIS  person,  sale  of  stock,  320.    See  also  Lunatic. 
XOXTEASAXCE, 

criminal  liability  of  corporation  for,  156. 
indictment  for,  156,  903. 

of  trustee  of  mortgage,  liability,  805,  815,  816,  819,  823. 
NOX-XEGrOTIABIXITY  of  stock,  and  dangers  incurred  in  the  purchase  of  certifi- 
cates of  stock,  411-444. 
nature  and  kinds  of  negotiable  instruments,  411. 
certificates  of  stock  are  not  negotiable  instruments,  412. 
the  term  ' '  quasi-negotiability, ' '  as  applied  to  certificates  of  stock,  throws 

little  light  upon  the  subject,  413. 
the  distinction  between  the  "legal"  and  the  "equitable"  title  in  the  trans- 
fer of  certificates  of  stock  is  unsatisfactory,  414. 
the  only  method  of  treatment  of  the  subject  seems  to  be  by  inquiring  under 

what  facts  the  holder  or  purchaser  is  protected,  415. 
the  particular  rules  protecting  a  6ona  fide  purchaser  of  certificates  of  stock 

are  based  on  estoppel,  416. 
liabilities,  risks,  and  rights  of  one  who   owns  or  purchases  a  certificate  of 

stock,  417. 
forfeiture  for  non-payment  of  calls,  419. 

liability  on  unpaid  par  value;  that  is,  the  capaid  subscription  price  of  the 
stock,  418. 
statutory,  420. 

where  the  purchaser  has  the  transfer  made  to  a  nominal  holder,  421. 
when  stock  was  issued  for  property,  423. 

as  partners  by  reason  of  defective  incorporation  or  for  other  rea- 
sons, 424. 
no  liability  for  assessments  after  the  par  value  of  stock  has  been  paid  in, 

422. 
danger  of  corporate  lien.  425. 
overissued  stock,  426. 
danger  that  tr^uisferrer  or  previous  holder  is  an  infant,  married  woman,  or 

lunatic,  427. 
purchase  of  stock  by  or  from  a  corporation.  428. 

at  sheriff's  execution  sale,  or  from  assignee  in  bankruptcy, 
or  for  benefit  of  creditors,  430. 
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NON-NEGOTIABILITY— contmwed. 
purchase    from  a  pledgee,  431. 

joint  owners,  partners,  and  agents,  429. 
a  trustee,  434. 
pledgee  is  protected  in  the  same  way  as  purchaser  of  stock,  432. 
danger  of  purchasing  from  an  executor,  administrator,  or  guardian,  433. 
sale  by  vendor  to  another  purchaser  without  delivery  of  certificates  of  stock, 

435. 
danger  of  forgery,  436. . 

loss  or  theft  of  certificates  indorsed  in  blank,  437. 
danger  that  a  previous  holder  has  been  deprived  of  that  same  stock  by  fraud, 

438. 
statute  of  frauds,  439. 
gambling  sale  of  stock,  440. 
method  of  assigning  a  certificate  of  stock,  441. 
registry  of  transfer,  442. 
purchaser  not  affected  by  rights  of  holders  of  that  stock  back  of  the  last 

registry,  443. 
summary,  444. 

NON-USEE  OF  FRANCHISES.    See  Dissolution. 
NOKTH  CAEOLINA, 

rule  as  to  taxation  of  stock,  568. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
power  of  railroad  to  sell  its  property,  892,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  note, 
statutes  relative  to  foreign  corporations,  696,  note, 
lien  statute,  859. 
NOETH  DAKOTA  rule  as  to  telegraph  line  on  highway,  933. 
statutes  relative  to  foreign  corporations,  696,  note. 

NOETHERN  SECUEITIES  COMPANY,  622^. 

NOTE,  accommodation  given  for  benefit  of  stockholders,  3,  note. 

collateral,  form  of,  477,  note. 

received  in  payment  of  subscription,  20. 
NOTES, 

may  be  made  and  issued  by  corporations,  761. 

made  or  indorsed  by  corporation  for  accommodation,  761,  774. 

of  corporation  under  corporate  seal,  761. 

discount  of,  by  corporation,  690. 

by  or  to  an  irregularly-incorporated  company,  637. 

in  payment  of  stock,  20. 

made  by  corporation  in  violation  of  statute,  761. 

of  corporation  issued  ultra  vires  in  tona  f,d,e  hands,  761. 

sale  of,  by  receivers,  872, 

dividend  of,  3. 

NOTICE.    See  also  Acquiescence;   Caij,;  Cokpoeate  Meetings;  Dangers  in 
PimcHASiNG  Stock;  Fokpeitube;  Sales  of  Stock. 
to  agent,  727. 

parties  of  unrecorded  mortgage,  793,  794,  811. 
purchaser  at  foreclosure  sale,  890. 
trustee  of  a  mortgage,  817. 
"dummy"  corporation,  663. 

to  produce  records,  519,  714,  note, 
of  transfer  of  stock,  as  affecting  corporate  Uens,  532. 
by  notice  to  an  incorporator,  promoter,  stockholder,  agent,  superintend- 
ent, manager,  treasurer,   secretary,   cashier,  president,  or  director, 
727. 
transferee  that  the  stock  is  not  paid  up;  when  is  such  knowledge  pre- 
sumed, 257. 
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NOTICE — continued. 

appointment  of  receiver  without,  863. 

person  taking  stock  or  corporate  note  from  corporate  officer  in  a  personal 

transaction  is  not  a  iona  fide  holder,  293. 
giving,  upon  issue  of  receivers '  certificates,  876,  877. 
of  fraudulent  foreclosure,  848. 

statutes  authorizing  municipal  subscriptions;    iona  fide  purchasers  must 

take,  90. 
meeting  of  municipality  voting  aid  to  a  railroad,  94. 
caUs,  117,  118. 

limitation  of  liability  for  negligence,  908. 
calls  and  performance  of  a  conditional  subscription,  89. 
contract  to  convey  a  patent  or  stock  to  another  person,  334,  note. 
Bale  of  stock  by  pledgee  on  non-payment  of  the  debt  secured,  458,  459,  477. 
stockholders '  meetings,  594-597. 
directors'  meetings,  713a. 
meeting,  fraudulent  concealment  of,  593. 
first  meeting  under  special  charter,  590. 

irregularity  of  corporate  action,  to  party  dealing  with  corporation,  709, 
725,  808. 
chargeable  to  a  stockholder,  727,  731. 
in  cases  of  forfeiture  of  stock,  130,  181. 
NOVATION  of  members,  see  Transfer. 
NUISANCE  by  a  corporation,  156. 
NTJIXA  BONA,  200,  219,, 735. 
NUIi  TTEL  COEPOEATION,  plea  of,  75-3,  note. 
NUMBEE, 

of  bonds,  no  priority  by  reason  thereof,  764. 
overissue,  760. 
forgery  of,  764. 
shares.     See  Ear-mark.  . 
directors,  vacancies  reducing  the  number  below  a  quorum,  713a,  note. 

o. 

OATH, 

by  inspectors  of  election,  605. 

voters  at  election,  611. 
commissioner 's,  may  be  omitted,  57,  note, 
to  an  answer  of  a  corporation,  752. 
OBLIGATION  OF  CONTEACTS.     See  also  CoNSTlTunoNAilTT. 
OBLIGATIONS  of  corporation,  negotiable,  regularity  of  corporate  action  need 

not  be  inquired  into,  709,  725. 
OFFEE  to  perform  contract  to  seU  stock,  334. 

OFFICE, 

acceptance  of,  by  director,  624. 

branch  registry,  382. 

one  person  may  hold  several,  712. 

usurpation  of,  see  Directors. 
OFFICE  FUENITUEE  as  affected  by  mortgage,  852. 

OFFICER.    See  also  Directors;   Election  of  Directors;  Fraudulent  Acts; 
Injunction. 

attorney  of  company  may  be,  10. 

criminal  liability  for  using  corporate  funds  for  political  purposes,  681. 

definition  of,  10. 

director  is,  625. 

director  may  be,  10. 

of  corporation,  may  subscribe  for  stock,  65. 
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OFFICEE — contirmed. 

of  foreign  corporation  serrice  upon,  758. 

generally  not  appointed  receiver,  864. 

acting  without  qualification  stock  is  not  liable  as  a  subscriber,  52,  note. 

frauds  of,  on  corporation,  see  Pkaudtjlent  Acts. 

not  liable  for  commencing  business  before  full  capital  is  subscribed,  176-181, 

243,  682. 
de  facto  and  de  jure,  623,  713. 
holding  over,  624,  713. 

innocent,  not  liable  for  frauds  of  others,  158,  682. 
making  misrepresentations  at  public  meetings,  142. 
two  sets  of,  receiver,  618,  746. 
methods  of  drafting,  signing,  sealing,  and  acknowledging  corporate  contracts 

made  by,  722. 
failure  to  elect,  not  a  dissolution,  631. 
as  receiver,  11,  864. 
cannot  be  removed  by  the  courts,  746. 
admissions  and  declarations  of,  726. 
notice  to,  727. 

chargeable  with  notice  of  facts  known  to  the  corporation,  727. 
fraud  and  ultra  vires  acts  of,  receiver  may  compMn,  735,  869. 
liability  for  issuing  watered  stock,  48. 

for  negligence,  701-708. 

on  overissued  stock,  295. 

on  irregularly-executed  corporate  contracts,  724. 
of  interstate  railroad,  910. 
of  municipality  making  subscription,  96. 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  action 

having  been  taken  by,  725. 
instances  of  personal  liability,  682. 
paying  teller  may  be,  10. 

OPPICEE  OF  COEPOEATION,  auditor  may  be,  10. 
OFFICEES,  by-law  authorizing  removal  of,  711. 

may  be  liable  to  action  for  damages  for  conspiracy  for  transferring  all  assets 
to  another  corporation,  672. 

OFFSET.    See  also  Set-opf. 

as  against  receiver,  869. 
OHIO, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

negotiability  of  bond  does  not  extend  to  mortgage,  768. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
watered  stock,  46,  47,  notes. 

statute  against  issue  of  bonds  at  less  than  par  to  a  director,  766. 
OLD  MATEEIAL,  mortgage  and,  798,  852. 
OMISSION,  of  place  of  payment  of  bonds,  764. 
"ONE  MAN"  COMPANIES,  6,  663. 
OPEEATING  EXPENSE,  payment  of,  by  receiver,  875. 
OPEEATION,  joint,  in  stocks,  320. 
OPEEATION  OF  EOAD, 

may  be  compelled  by  mandamus,  903. 

forfeiture  for  failure,  903. 

OPTION,  legality  of  mortgagee  or  pledgee  to  purchase  property,  763. 
OPTIONS, 

kinds  of,  445,  note. 

to  exchange  preferred  for  common  stock,  270. 

on  stock,  334,  and  notes. 
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ORAL, 

agreements  as  a  defense  to  actions  to  enforce  subscriptions,  135-138. 

subscriptions,  52. 

conditions  to  a  subscription,  81. 
OEDEE  OF  COURT, 

in  reference  to  alloT\-ing  examination  of  corporate  books,  519. 

to  a  corporation,  enforcing,  756. 
ORDINANCES  of  city  affecting  street  railroads,  see  Street  Railroads. 
ORDINARY, 

stockholders'  meeting,  598. 

care  and  diUgence  is  the  measurs  of  the  responsibility  of  directors  of  corpora- 
tions, 703. 

ORDINARY  AND  EXTRAORDINARY  MEETINGS,  598. 
OREGON, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

lien  statute,  859. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 
ult7-a  vires  acts,  681,  note. 

statutory  liability  on  stock  issued  below  par,  47. 
ORGANIZATION.     See  Dissolution;  Informalities;  I/iABiLrrT. 
OUSTER  from  franchise,  633,  634. 

OUTSTANDING  CERTIFICATES  of  stock,   registry  of   transfer  without   sur- 
render of,  360-362. 
OVERDUE  BONDS  are  not  negotiable,  767. 
OVERISSUED  STOCK.    See  also  Increase  and  Reduction  op  Stock. 

unauthorized  increase  of  stock  may  amount  to,  291. 

is  absolutely  void,  292,  426. 

liability  of  the  corporation  on,  293,  426. 

defenses  of  the  corporation  to  such  actions,  294. 

personal  liability  of  the  officers  of  the  corporation  on,  295. 

liability  of  the  vendor  of,  296. 

equity  wiU  enjoin  voting,  transferring,  and  dividends  on  such  stock,  and  will 
adjust  the  rights  of  all  parties,  297. 

subscriber 's  right  to  defeat  a  subscription  to,  and  to  recover  back  money  paid 
thereon,  298. 

forgery  in  the  issue,  293,  426. 

liability  of  broker  for  purchase  of,  452. 

defined,  12. 

bonds,  rights  of  iona  fide  holders,  760. 
OWNERSHIP,  joint,  of  stocks,  320. 


PACKET  COilPANIES,  ultra  vires  acts,  681,  note. 
PAID-UP  STOCK.     See  also  "Watered"  Stock. 

when  a,  transferee  is  bound  to  know  that  it  is  not  paid  up,  257. 
PAPER,  discount  of,  by  corporation,  690. 

accommodation,  774. 
PAPERS,  corporate  remedy  for  recovery  of,  719. 

between  directors  and  officers  privileged,  519. 

unreasonable  searches  and  seizure  of,  519. 

and  books  of  unincorporated  association,  privacy  of,  505. 
PAR,  issue  of  stock  and  bonds  at  less  than,  3  (chs.  Ill  and  XLVT). 
PARALLEL  RAILROADS,  prohibition  against  consolidation,  894. 
PARKS,  condemnation  of  land  for,  905. 
PARLIAMENT.    See  Ultra  Vires  Acts. 
(267) 
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PAEOL, 

agreements  as  a  defense  to  actions  to  enforce  subscriptions,  135-138, 165. 

definition  of,  136. 

distinguished  from  the  defense  of  fraud,  136. 

are  not  a  good  defense,  137,  138.     See  also  Feattdulent  (repre- 
sentations). 

as  affecting  subscriptions,  56. 
conditions  to  a  subscription,  81. 
subscriptions,  52. 

evidence  to  prove  subscription,  55. 
PAETICIPATION  in  distribution  of  assets  by  receiver,  881. 

in  fraudulent  or  ultra  vvres  acts,  39,  40,  662,  729,  730,  735,  766,  848. 

PAETIES.     See  also  Suits. 

to  subscriptions,  64-70  (ch.  IV,  B). 
suit  of  foreclosure,  821,  826,  843,  844. 

equitable   action  brought   by  corporate  creditors   to  enforce  unpaid  sub- 
scriptions, 205,  206. 
suit  when  substantially  the  same,  662. 

who  may  buy  an*  sell  stock,  see  Competenct. 

necessary,  in  action  to  enforce  stockholders'  agreements  to  guarantee  com- 
pany debts,  76. 
PAETNEES.     See  also  Agent;  "Blind  Pool;"  "Pools;"  Partnership. 

liability  of  stockholders  as,  by  reason  of  irregular  incorporation,  231-236,  424, 
637.     See  also  Liability. 

owning  stock,  429. 

may  vote  partnership  stock,  612. 

may  subscribe  for  stock,  65. 

in  stock,  320,  note. 

sale  of  shares  of  stock,  320. 
P AETNEESHIP.     See  also  ' '  Pools  ; ' '  Liability  ;  Partners. 

sale  of  assets  for  stock,  672. 

may  subscribe  for  stock,  65. 

difference  between  a  corporation  and  a,  6. 

it  and  a  joint  stock  company,  504. 

agreement  as  to  stocks,  320. 

selling  property  to  a  corporation  for  shares  of  stock,  672. 

name  protected  against  corporation,  15,  note. 

limited,  in  Pennsylvania,  505. 

PAE  VALUE, 

of  stock,  change  therein,  281,  290. 

amendment  to  charter  changing,  500,  note, 
assessments  in  excess  of,  241,  242,  422. 
liability  therefor,  of  purchaser  of  certificate,  418. 
corporation  purchasing  its  own  stock  may  sell  at  market  price,  46. 
sale  at  less  than,  see  ' '  Watered  ' '  Stock. 
bonds,  issue  at  less  than,  766. 

hona  'fide  purchasers,  right  to  collect,  766. 

PAST  SHAEEHOLDEES,  liabiUty  of,  see  Transfer. 

PATENT-EIGHTS, 

title  of  receiver  to,  866. 

issue  of  stock  for,  20,  46. 

agreeing  to  sell,  to  a  corporation  for  stock  and  to  divide  the  stock,  334,  note. 

contract,  notice  thereof  to  a  corporation,  663,  727. 

sold  for  stock  and  stock  distributed  to  oflicers,  650. 

infringement,  liability  of  oflScer,  682. 

in  payment  for  stock,  see  chs.  II  and  III. 

PATENT,  judgment  as  to,  against  corporation  not  binding  on  stockholders,  IL 
used  by  receiver,  874,  note, 
license,  use  of  by  receiver,  874.    See  License. 
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PAVING, 

by  street  railroads,  see  Street  Railroads. 
assessments,  as  against  mortgage,  860. 

PAY, 

gratuitous  to  employees  in  general,  681,  note, 
to  directors,  etc.,  657. 
of  receivers,  879. 
of  trustees,  879. 

PAYEE  of  bond  left  blank,  764. 
PAYING  TELLEE  may  be  an  ofacer,  10. 
PAYMENT, 

of  subscriptions,  52-76. 

subscription  by  dividend,  167. 
commission  by  corporation  on  sale  of  stock,  42. 
forfeiture  for  non-payment,  see  Forfeiture. 
as  a  defense  to  a  stockholder 's  statutory  UabiUty,  225. 
of  subscription  before  call,  106,  193,  note. 

bond,  time  of,  as  affecting  negotiability,  767. 
on  foreclosure  sale,  887. 
effect  upon  receivership,  850,  882. 
demand  of,  770. 
time  of,  764. 

need  not  be  demanded  by  coupon-holders  before  suit,  772. 
place  of,  omitted,  764. 
interest  in  gold,  765. 
tender  of,  to  prevent  foreclosure,  846,  850. 

PENAL  LIABILITY.     See  Liability. 

PENAL  STATUTES  imposing  a  liability  may  be  repealed,  223,  497. 

PENALTY,  stockholder's  statutory  liability  amounting  to  a,  will  not  be  enforced 
by  courts  of  other  states,  223. 

PENDENTE  LITE  receivers,  863,  note, 
as  affecting  sales  of  stock,  364. 
as  affecting  sales  of  bonds,  767. 

PENNSYLVANIA, 

rule  as  to  application  of  dividends  to  life  estate  or  remainder,  554. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

telegraph  line  on  highway,  933. 

ultra  vires  acts,  681,  note. 

watered  stock,  46,  47,  notes. 

conditional  subscriptions,  79,  80,  82. 

land  purchased  by  corporations,  694. 

mortmain  acts,  694. 

transfers  of  stock  without  registry,  487. 
lien  statute,  859. 
foreclosure  of  mortgages  in,  834. 
decisions  on  sales,  etc.,  of  railroads,  892,  note, 
statutory  lien  on  stock  for  debts  due  to  corporation,  523. 
by-law  cannot  create  lien  on  stock,  for  debts  due  to  corporation,  so  as  to  bind 

iona  fide  purchasers  viithout  notice,  522. 
limited  partnerships,  505. 
statutes  relative  to  foreign  corporations,  696,  note. 

PENSION  of  ofacers,  657. 

PEEFOEMANCE.    See  also  Specific  Performance. 
contract  to  sell  stock,  334. 
work  in  payment  of  subscription,  24,  666c. 
condition  to  a  subscription,  86,  97. 
contract,  mortgage  to  secure,  787. 
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PEEPETTJAL, 

charters,  2,  note. 

right  to  use  the  streets,  913,  931. 

special  charter  may  be,  2. 

PEESON,  a  corporation  is  a,  within  the  meaning  of  the  Constitution  of  the  United 
States,  696. 
corporation  is,  within  meaning  of  fourteenth  amendment,  15a. 

PEESONAL, 

property,  stock  is,  12. 

mortgage  covered,  852. 
service  of  notice  of  calls,  119. 
liability  of  stockholders,  waiver  of  in  mortgage,  807. 

"PEESONS, "  statutes  applicable  to,  are  applicable  to  corporations,  15a. 
suits  applicable  to,  are  applicable  to  corporations,  15a. 

PIPE-LINE  COMPANY,  rights,  duties,  and  liabilities  of,  932. 

PLACE, 

where  calls  are  payable,  116. 

of  payment  of  bonds  omitted,  764. 

stockholders'  meetings,  589,  604. 

business  of  a  corporation,  may  be  out  of  the  state  incorporating  it,  237-240. 

stockholders'  and  directors'  meetings,  see  Dieectoks;  Meetings. 

suit  to  obtain  stock,  12. 
where  corporation  may  carry  on  business,  237-240.     See  also  Foreign  Coe- 

PORATIONS. 

law  of,  governing  stock,  12. 

PLAINTIFFS.     See  Suits. 

PLANK-EOAD  COMPANY.     See  also  Turnpike. 
cannot  run  stage  line,  929. 

prevent  opening  of  competing  road,  929. 
guaranteeing  debts  of  another  company,  775. 
may  be  authorized  to  take  a  country  road,  929. 

give  mortgage  on  property,  929. 

enforce  payment  of  toll,  929. 

authorize  construction  of  street  railroad,  929. 
rights  of,  constitute  a  contract,  929. 
ceases  upon  termination  of  franchise,  929. 
not  affected  by  extension  of  limits  of  city,  929. 
rights  may  be  condemned,  929. 
are  quasi-public  in  their  nature,  929. 
cannot  be  closed  against  the  public,  929. 
execution  cannot  be  levied  upon,  929. 
telegraph  Hne  on,  934. 

PLEADING  AND  PEACTICE.    See  also  Suits. 
in  actions  relative  to  stock,  573.. 
assumpsit,  574. 
trespass  on  the  case,  575. 
trover,  576. 

detinue  and  replevin,  577. 
money  had  and  received,  578. 
bill  in  equity,  579. 
pleading  under  the  codes,  580. 

in  setting  up  defense  of  fraud  inducing  subscription,  165. 
in  action  on  calls,  120. 
scienter,  157,  note. 

PLEADINGS,  error  in  name  of  corporation,  15. 

PLEAS, 

in  abatement  and  in  bar  in  a  suit  by  a  corporation,  752. 
nul  tiel  corporation,  753. 
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PLEDGE, 

definition,  463. 

mortgages  and  pledges  of  stock,  464. 

how  a  pledge  of  stock  arises  or  is  made,  465. 

effect  of  attachment  or  levy  of  execution  on  the  stock  before  the  pledgee 

obtains  registry,  465,  484-490. 
parol  condition  that  a  subscription  shall  only  be  a  pledge,  138. 
by  a  corporation  of  its  unissued  stock,  42,  247,  465. 
corporation  may  pledge  property,  779,  783. 

of  certificates  of  stock  by  delivery,  without  the  transfer  being  signed,  465. 
unissued  bonds  by  a  corporation,  763. 
life  insurance  policy,  928. 

bonds  and  stock  by  placing  same  under  collateral  trust  agreement  or  mort- 
gage deed  of  trust,  317. 
stock  to  a  bank,  315. 

by  a  trustee,  323,  324. 

agents  in  breach  of  trust,  474. 
an  agent,  321. 
pledgee  not  bound  to  protect  stock  against  forfeiture,  468. 
to  secure  an  usurious  loan,  464,  note,  465. 
held  by  brokers  on  a  margin  may  be  legal,  457. 
sale  on  notice  for  non-payment  of  the  debt,  458,  459,  476-479. 
miscellaneous  rights  of  pledgee  and  pledgor,  468. 

notice  of  sale  of  stock  by  pledgee  to  apply  to  debt  secured;  waiver,  477. 
formalities  of  sale,  478. 
purchasers  or  pledgees  of  stock  from  pledgee  with  notice  are  not  protected, 

472. 
hona  fide  repledgees  or  purchasers  of  pledged  stock  are  protected,  473. 
pledges  by  agents,  trustees,  executors,  etc.,  legally  and  in  breach  of  trust,  474. 
pledgor's  remedies,  475. 
of  bonds  by  corporation  itself,  763. 
remedies  of  pledgee,  763. 
of  stock  held  by  a  holding  company,  317. 
by  way  of  trust  mortgage,  317. 
and  dividends  on  stock  held  in,  468. 
and  reorganizations,  468,  888. 
equity  of  redemption,  468. 
law  governing  remedies  on,  12. 

PLEDGEE, 

arrest  of,  for  conversion,  471. 

cannot  be  enjoined  by  bankruptcy  court  from  selling,  476. 

legality  of  option  to  purchase  the  property,  763. 

liability  on  stock,  247. 

has  no  right  to  sell  or  repledge  the  stock,  even  temporarily,  471. 

remedies  when  debt  secured  is  not  paid,  476. 

of  bonds,  may  collect  coupons,  763,  772. 

foreclose  mortgage,  when,  825. 

effect  of  turning  them  into  a  reorganization,  468,  888. 

who  knows  that  money  is  to  be  used  for  ultra  vires  purpose,  766. 
being  a  broker,  holding  stock  on  a  margin,  may  in  some  eases  repledge  the 

stock,  457. 
sale  of  stock,  431. 

is  protected  the  same  as  a  purchaser  of  stock  in  most  cases,  432. 
rights  and  duties  of  corporations  as  to  transfers  by  and  to,  397. 
broker  is  a,  when  he  holds  stock  on  a  margin,  457,  etc. 
converting  stock,  is  liable  in  trover,  576. 
not  entitled  to  notice  of  corporate  meetings,  596. 
cannot  vote  stock,  468,  612. 

of  shares,  liability  of,  to  corporate  creditors,  247,  470. 
unrecorded,  not  protected  against  corporate  liens  on  the  stock,  532. 
liability  on  subscription  and  statutory  liability  on  stock,  470. 
need  not  retain  or  return  to  the  pledgor  the  identical  certificates  or  shares 
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PLEDGEE — continued. 

of  stock  which  were  pledged,  but  must  have  equal  quantity  always  on 
hand,  469. 
himself  cannot  purchase  at  the  sale,  479. 
not  liable  for  loss  of  the  stock  by  theft,  468. 

may  have  the  stock  registered  in  his  own  name  or  the  name  of  another,  466. 
PLEDGOR.     See  Pledge. 

marshalling  of  assets  of,  473. 
POLES  of  street  railways,  electric-light  companies,  telephones,  telegraphs,  etc, 
see  those  subjects, 
mechanic's  lien  on,  925. 
POLICE, 

power  of  state  in  regulation  of  railroads,  900. 

the  state,  497. 
regulations,  see  Constitutionality. 
POLICY,  life  insurance,  pledge  of,  928. 
POLICY-HOLD^IE, 

receiver  in  behalf  of,  863,  note, 
in  insurance  companies,  rights  of,  928. 
interest  in  surplus  of  mutual  insurance  company,  671. 
POLL  OF  VOTE,  605,  606. 

POOLING  STOCK,  New  York  statute  in  regard  to,  622/. 
' '  POOLS, "  622.    See  also  ' '  Blind  Pool  ; "  "  Trusts  ; ' '  Ultea  Vires  Acts. 

railroad,  898. 
POPULAR  VOTE  on  municipal  subscriptions,  95. 
POSSESSION, 

of  mortgaged  premises,  provision  as  to,  796. 
mortgaged  property  taken  by  trustee,  822. 
receiver,  interference  with,  870. 
by  receiver,  see  Receivees. 

contractor,  mortgage  affected  how,  by,  860. 

receiver  where  there  is  a  conflict  of  state  and  federal  courts,  839,  848. 
earnings  prior  to,  belong  to  creditors,  823,  note,  853. 
taken  by  trustee  or  receiver  cuts  off  prior  damages  by  company,  '860. 
taking,  by  the  trustee,  802,  803. 
liability  of  trustee,  823. 
purchaser  on  foreclosure  sale,  850. 
suit  by  receiver  to  obtain,  869. 
POST-ROAD  act  of  congress,  933,  934,  935. 
POWER.     See  Corpokation. 

to  lease  or  sell  part  of  railroad,  892,  894. 
of  railroads  to  sell,  lease,  or  consolidate,  893,  etc. 
corporation  to  borrow  money  and  issue  bonds,  762. 

to  accept  stock  in  payment  for  property,  671. 
to  mortgage,  see  Mortgage. 
of  sale  does  not  limit  the  right  of  foreclosure,  803. 
in  mortgage,  exercise  of,  824. 
to  trustee  of  mortgage,  803. 

exercise  of,  where  property  is  in  two  states,  340. 
POWER  COMPANIES,  931a. 

interfering  with  telegraph  or  telephone,  937<J. 
POWER  OP  ATTORNEY  to  transfer  stock,  375. 

POWER  OP  MAJORITY  OF  STOCKHOLDERS  to  ratify  acts  of  directors,  730. 
POWER,  police,  of  the  state,  497. 

POWERS, 

essential  ones  of  a  corporation,  3,  note, 
of  agents,  see  Agent. 

board  of  directors,  see  Directoks. 
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FOWBnS— continued. 

of  cashier,  see  Contract. 

charters,  express  or  implied,  definition  of,  3. 
corporations,  see  also  Corporation. 

under  general  incorporating  act,  2,  3,  4.     See  also  Ultra  Vikes  Acts. 
general  manager,  see  General  Manager. 
municipality  to  aid  various  enterprises,  91. 
president,  see  Contract  ;  President. 
secretary,  see  Contract;  Secretary. 
stockholders,  11.    See  also  Stockholders. 
superintendent,  see  Superintendent. 
treasurer,  see  Contract;  Treasurer. 
PRACTICE  in  actions  relative  to  stock,  see  Pleading  and  Practice. 
PEAYEE  for  relief  in  stockholders'  suits,  743. 
PEE-EMPTION.    See  also  Increase  and  Reduction. 

right  of  stockholders  to  take  new  stock,  286. 
PEEFEEENCE, 

of  directors'  debts,  692,  693. 
in  rates,  see  Discriminations. 
shares,  see  Preferred  Stock. 

may  be  given  by  a  corporation  in  its  assignment  for  the  benefit  of  creditors, 
691. 

PEEFEEEED, 

dividends,  mortgage  to  secure,  787. 

how  differ  from  those  on  common  stock,  267,  note, 
secured  by  mortgage,  271. 

arrears  of,  to  what  extent  payable  subsequently,  273,  274. 
stock, 

definition,  12,  267. 

different  from  guaranteed  stock,  267. 

participates  in  a  stock  dividend,  536. 

amendment  to  charter  authorizing,  499^  note. 

the  discretion  of  directors  with  respect  to  declaring  dividends  on,  and 

remedies  of  the  preferred  stockholders  in  regard  thereto,  272. 
may  be  equitable  mortgage,  794. 
creation  of,  by  by-laws,  268. 
when  may  be  issued,  268. 
may  not  be  issued  after  issue  of  common  stock,  without  consent  of  all 

stockholders,  268. 
the  option  to  exchange  common  for  preferred  shares,  270. 
rights  of  the  assignee  or  transferee  of  preferred  shares  in  arrears  of  div- 
idends, 275. 
special  stock  in  Massachusetts,  12,  276. 
interest-bearing  stocks,  277. 
form  of,  269,  note, 
stockholders  as  affected  by  reduction  of  capital  stock,  278. 

as  affected  by  leases,  sales,  and  consolidations  by  the  corporation,  269, 

270. 
may  vote,  269. 
general  rights  of,  269. 
rights  of,  on  dissolution,  278. 

are  not  creditors,  and  are  entitled  to  dividends  only  from  profits,  271. 
frauds  by,  upon  common  stockholders,  270. 
frauds  by  common  stockholders  upon,  272. 

PEELIMINAEY  EXPENSES.    See  Lubility;  Promoter. 

PEESENTATION, 

of  coupons  for  payment,  772. 

of  claims  against  receiver,  time  for,  881,  882, 

PBESENTS  by  corporation,  681. 
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PEESIDEXT, 

salary  of,  657. 

aceepting  stock  or  secret  gifts.  650. 

liabiJitj  of,  on  irregularlT-exeeutcd  corporate  contracts,  7-i. 
for  negligence,  701-703. 
illegal  acts,  etc..  6S2. 

power  to  prescribe  the  terms  of  n  mortgage,  SOO,  note, 

generally  not  appointed  receiver,  SG4, 

admissions  and  declarations  of,  7-6. 

notice  to,  727. 

cannot  confess  judgment  for  the  corporation,  754. 

executing  corporate  contraots,  722. 

cannot  usually  bind  the  company  by  representations  to  subscribers,  141,  142. 

has  no  power  by  reason  of  h^  office  to  make  contraots,  716. 

various  acts  which  he  cannot  do,  716,  notes. 

but  express  authority,  aequieseence,  or  ratification  may  validate  his  acts,  716. 

may  also  be  treasurer  or  secretary,  712. 

by-law  authorizing  removal  of,  711. 

may  not  be  liable  for  Ubel  by  corporation,  11,  note. 
PEESrilPTIOX, 

that  a  corporate  contract  apparently  regularly  executed  was  regularly  exe- 
cuted, 722. 

as  to  regularity,  eto.,  in  stockholders'  meetings,  606,  607. 

as  to  being  a  subscriber,  55. 

of  stockholdership  by  name  appearing  on  register,  53,  note,  55. 
PRICE  on  foreclosure  sale,  S49,  S50. 

inadequate,  realized  by  foreclosure  sale,  S50. 
PEIXCIPAL  AND  AGEXT.     See  also  Aoext. 

when  agents'  transactions  will  bind  principal,  OS.  249,  321,  351,  397,  429,  44", 
note,  474,  720,  720,  727. 
PEIXCIPAL  OFFICE  OR  PLACE  OF  BUSIXESS.  1.  572o, 
PEIXCIPAL  SUM, 

declaring  due,  800. 

foreclosure  for  default  in  interest,  836. 

may  court  declare  due,  836. 

PRINTED  NOTICE  of  Umitation  of  liability  for  negUgence,  90S. 

PEIOE  LIEXS,  purchase  of,  by  bondholder  entitles  other  bondholders  to  partid- 
pate,  772. 

PRIORITY.    See  Assioxment;  Pretekexces. 

among  creditors  in  regard  to  statutory  liability  of  stockholders,  220. 
in  regard  to  subscription  liability,  205,  note, 
of  right  to  subscribe,  70,  note,  2S15. 
purchase-money  mortgages.  S57. 
liens,  trial  of,  in  foreclosure  suit,  S42. 
one  bond  over  another  of  same  issue,  764. 

mortgage  over  liens,  mortgages,  doeds.  leases,   claims,  judgments,  debts, 
and  liabilities,  S,=il-S01  (oh.  L). 
on  road  purchased  by  another  company,  S57. 
over  contracts  of  mortjragor,  860. 
bonds,  exchange  for  consolidated  bonds,  705. 
PRIVATE  corporations,  7. 

enterprise,  municipal  subscription  to,  91. 
PRIVILEGE  of  stockholders  in  thoir  debates.  606. 

PRIVILEGED  COMiriTXICATIOXS  between  directors  and  officers,  519. 
PRIVILEGES.    See  also  Franchises  ;  ^roNOPOUEs. 

exclusive,  legality  of,  fi22-932  (eh.  LA"), 
PROCESS.    See  Service. 
PEODUCTIOX  OF  BOOKS.    See  Inspection. 
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Eeferencen  are  to  sections. 

PBOnTS, 

secret  participation  of  agent  in,  650. 

of  company,  how  far  subject  to  mortgage,  %o3. 

applicable  to  income  bonds,  773. 

of  corporation,  may  b«  applicl  in  payment  of  subscriptions,  42,  note,  170. 

defined,  546.     See  also  Xbt  i'KoriTS. 

right  of  stockholder  thereto,  11.     See  also  Dividends. 

PEOHIBITED  ACTS,  laches  no  bar  to  objecting  thereto,  729. 
PK0.MI8E  to  pay  subscriptions,  71-75. 
PBOMrSSOEY  NOTES, 

corporation  may  make,  761. 
accommodation,  made  by  a  corporation,  774. 
received  in  payment  of  subscription,  20. 
PBOMOTEE, 

liability  to  strangers  and  persona  employed,  703. 
to  subscribers,  706. 

for  fraud  inducing  subscriptions,  157,  158. 
of  corporation  to,  707. 

on  promoters'  contracts,  707. 
who  is  also  a  director,  48,  650,  651. 
contracts  a«  to  division  of  stock,  320. 
as  to  stock,  '.'/■'A. 

with  stockholder  relative  to  corporate  obligations,  76. 
liability  for  selling  jiroperty  to  corporation  for  stock  and  bonds  at  an  exor- 
bitant price,  766. 
on  watered  stock,  46. 
occupy  fldnciary  relation  towards  corporation  and  may  be  liable  on  watered 

stock,  3S. 
ratification  of  contract  of,  by  corporation,  707. 
selling  stock,  350. 
dividing  with  directors,  etc.,  650. 
frauds  on  corporation  or  stockholders,  651. 

who  becomes  a  director,  liability  for  "watered"  Stock  received,  48. 
of  company  never  formed,  liability  to  subscribers,  63. 
ultra  vireg  contracts,  705-707. 
pay  by  corporation  to,  657. 
PROMOTION  0}'  COMPAXY.    See  Peomotee, 

PBOOP.    See  also  Evidence. 

in  suit  by  corporation,  752,  753. 
in  foreclosure  suits,  847. 
of  receivership,  869. 
issue  of  stock,  13. 

execution  of  corporate  contracts,  722. 
subscription,  5.'. 

by  accepting  certificate,  52. 
agent,  68,  note, 
copies,  52,  note, 
payment  of  calls,  53,  note, 
incorporation,  753. 

stockboldcrsbip  by  name  appearing  on  books,  53,  note,  55. 
minute-book  as,  714. 

PEOPEETY, 

taken  under  power  of  eminent  domain,  see  Eminent  Domain. 
received  in  payment  for  bonds,  766. 
after-acquired,  mortgage  to  secure,  787. 

may  be  covered  by  mortgage,  852,  857. 
personal,  mortgage  covering,  852. 
covered  by  railroad  mortgage,  853-861  (ch.  L). 
of  corporations,  mortgage  on,  see  Mobtgage, 
of  partnership,  stock  issued  for,  672. 
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References  are  to  sections. 

PROPERTY — continued. 

issue  of  stock  for,  18-24,  43-50,  423,  766. 

to  be  returned,  in  stockholder 's  suit  to  set  aside  transaction,  744. 

dividends,  535. 

controversies   between  life  tenant  and   remainder-man   as   to,   see  LlPB 
Estates. 

amendment  to  charter  increasing  the  power  to  hold,  500,  note. 

in  payment  of  stock,  see  ' '  Watered  ' '  Stock. 

corporate,  sale  authorized  by  amendment  to  charter,  501. 
PROPERTY  OWNERS,  abutting  on  street,  right  to  damages  from  street  raUway, 
914. 

from  telegraph  company,  933. 
PROSPECTUS.     See  also  Fraudttlent  (representations) ;  Sales  op  Stock. 

stating  the  purpose  of  bonds,  764. 

misrepresentations  by,  143. 

English  statute  as  to,  143,  note. 

of  corporation,  fraudulently  inducing  the  purchase  of  stock,  352,  353. 

misstating  facts  in  regard  to  the  charter,  194,  502,  note. 
PROVISIONS  of  mortgage,  795,  etc. 
PROXIES.    See  Election  op  Directors. 

are  revocable,  though  given  as  irrevocable,  610,  622. 

cannot  be  given  by  a  director  as  such,  713o. 

by  stockholders,  610. 
PROXY,  directors  cannot  act  by,  713o. 

form  of,  610,  note. 

may  be  enjoined  where  his  principal  is  enjoined,  616. 

PUBLICATION.     See  Notice. 

PUBLIC, 

duty,  of  railroad  to  operate  its  line,  903. 

of  railroads,  gas  companies,  and  telegraph  and  telephone  companies, 
ch.  LV. 
exchanges,  rights,  duties,  and  liabilities  of,  504,  932. 
highway,  see  Highway. 
policy,  does  not  forbid  creation  of  preferred  stock,  268. 

contracts  as  affected  by,  681,  892-894. 
sale  of  property  on  dissolution,  662,  671. 
corporation,  a  railroad  is  a,  7. 
corporations,  7. 
enterprise,  municipal  subscription  to,  91. 

PUBLISHING  CERTIFICATE  OF  INCORPORATION,  effect  of  failure  to  do 
so,  231-235. 

PUNITIVE  DAMAGES  against  a  corporation,  15&. 

PURCHASE.     See  also  Bona  Fide  Purchaser;  Competency;  Dangers  Incttreed 
IN  Purchasing  Stock;  Non-negotiability;  Sales  of  Stock. 
of  coupons,  771. 

stock  for  the  purpose  of  bringing  suit,  736. 
without  the  certificates,  360,  etc. 

rights  of  a  purchaser  of  certificate  of  stock  where  the  corporation 
has  registered  transfer  to  another  without  surrender  of  certifi- 
cate, 360. 
liability  of  the  corporation  herein,  361. 
rights  of  purchaser,  362. 
from  administrators,  433. 

by  trustee  at  foreclosure  sale,  provision  for,  807,  885. 
property  by  corporation  from  oflScers,  652. 
by  ofScers  from  corporation,  653. 
bonds  by  the  corporation,  and  re-issue,  762, 
PURCHASE-MONEY  LIEN, 
no,  on  sale  of  bonds,  767. 
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References  are  to  sections. 

PTJECHASE-MONEY  MOETGAGE, 
issued  to  insolvent  vendor,  789. 
priority  and  right,  857. 

may  be  created  by  a  deed  of  conveyance,  784. 
need  not  be  expressly  authorized,  784. 
on  rolling-stock,  855. 
PUECHASER, 

at  foreclosure  sale  may  attack  fraudulent  bonds  and  fraudulent  foreclosure, 

848i. 
at  foreclosure  sale  combining  with  others,  850. 
of  bonds  with  notice  cannot  complain  of  issue  of  bonds,  848fe. 
issued  below  par,  766. 

in  bad  faith,  amount  allowed  thereon  on  foreclosure,  766. 
with  notice,  may  not  enforce  the  par  value,  766. 
restricted  to  certain  purposes,  764. 
■   issued  for  purposes  other  than  as  specified  in  the  mortgage,  764,  766, 
783. 
stolen  or  lost  bonds,  767. 
negotiable  corporate  bonds,  767. 
stock  may  rely  on  the  statements  of  officers  that  stock  is  paid  up,  50. 

from  agent,  321,  851,  897,  429,  474. 
receivers'  certificates,  876,  877. 
"watered"  stock,  40,  50. 
who  is  a  bona  fide,  767. 
on  foreclosure  sale,  850,  890. 
who  may  be,  850,  885. 
appeal  by,  849. 

attacking  mortgage,  735,  766,  788,  848j. 
claims  affecting,  850,  890. 
taking  possession,  850. 
not  fulfilling,  850. 
Succeeds  to  right  to  collect  toll,  790. 

when  may  contest  validity  of  prior  mortgage,  766,  788,  848j,  890. 
does  not  succeed  to  corporate  existence,  790,  890. 
takes  with  notice  of  certain  claims,  890. 
duty  as  to  completing  and  operating  the  road,  890. 
does  not  take  money  on  hand,  890. 
takes  the  property  free  from  claims,  890. 
exemptions  from  taxation,  5726,  890. 
at  foreclosure  sale,  liability  of,  890. 
of  forfeited  stock,  liability  of,  133. 
PtTECHASING  a  road  or  stock,  amendment  to  charter  authorizing,  499,  note,  500, 
note,  896. 

PUEPOSES, 

of  bonds  other  than  as  represented,  764. 

other  than  specified  in  mortgage,  783. 

' '  PUTS ' '  in  stocks  explained,  445,  note. 


QTJALiIFICATION.     See  also  Directoks. 

of  directors,  etc.,  623. 

of  ofScers  of  interstate  railroad,  910. 

shares,  director  acting  without  them  not  liable  as  a  stockholder,  52,  note. 
QUASI-NEGOTLABILITY  OF  STOCK.    See  Non-negotiability. 

of  certificates  of  stock,  13. 
QTJASI-PUBLIC  COEPOEATION, 

a  railroad  as  a,  7,  891. 

other  corporations,  912,  922,  932,  933. 
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References  are  to   sections. 

QTJOEUM.    See  also  Corporate  Meetings. 
at  stockholders'  meetings,  607. 
at  directors'  meetings,  TlSas. 
of  directors  necessary  to  make  a  call,  110. 

QUO  WAEEANTO.    See  also  Dissolution  ;  Election  of  Directors  ;  Foreeituke. 
for  issuing  ' '  watered ' '  stock,  37,  47. 

liability  of  stockholders  where  incorporation  is  irregular,  deficient  or  incom- 
plete, 231-235. 
is  the  remedy  against  illegally-elected  directors,  110,  note,  617. 
against  unincorporated  associations,  504. 

railroad  for  failure  to  operate  its  line,  903. 
to  oust  illegally-elected  directors,  617-619. 

from  illegal  monopoly,  503a. 
to  dissolve  corporation  after  foreclosure,  890. 
right  of  state  to  object  by,  to  ultra  vires  act,  633,  667-669. 
lies  against  foreign  corporation  doing  business  illegally  in  the  state,  633,  696. 
to  forfeit  charter,  632-635. 


EACING  ASSOCIATION,  504,  932. 

EAILEOAD, 

abandonment  of  right  of  way,  906. 

amendments  or  statutes  changing  the  charter,  see  Amendments  to  Charters; 

Eminent  Domain. 
a  railroad  is  a  public  corporation,  7. 
as  a  quasi-publie  corporation,  7,  891. 
cannot  subscribe  for  stock  in  bank,  64. 

be  sold  under  levy  of  execution,  899. 

donate  funds  to  a  fair,  64.  ' 

subscribe  for  stock  in  another  railroad  or  land  company,  64. 

go  into  water  transportation,  909. 

guarantee  dividends  of  an  elevator  company,  775,  note. 

improve  rivers,  909. 

issue  bonds  to  aid  improvement,  gas,  water,  and  land  companies,  909, 

note, 
make  bridge  free  of  toll,  909. 
pay  high  price  for  land  to  remove  opposition,  909. 
prevent  construction  of  a  parallel  Hne,  909. 
use  funds  for  lobbying,  909. 
ceasing  business,  a  non-user,  634. 
commissioners,  power  to  reduce  railroad  rates,  902. 
competing,  power  to  lease,  sell,  or  consolidate,  894. 
condemning  the  property  of  another  road,  906. 
consolidation,  absorption,  merger,  amalgamation,  lease,  or  sale;  legality,  892- 

896. 
consolidation  dissolves  existing  corporations,  897. 

liability  for  debts  of  old  companies,  897. 
consolidation,  lease,  or  sale  under  power  given  by  original  charter,  895. 

under  amendment  to  charter,  896. 
construction  company,  director  cannot  be  interested  in  profits,  649. 
contract  to  carry  beyond  its  line,  907. 

liability  for  negligence  in  such  case,  907. 
express  limitation  of  such  liability,  907. 
contract  against  its  own  negligence,  908. 
for  the  construction  of,  911. 
with  connecting  steamboats,  907. 
corporatipns,  various  ultra  vires  acts,  909. 
court  may  order  company  to  operate  the  whole  of,  890,  903. 
crossing  highway  or  another  railroad,  906,  915. 
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EAILEOAD — continued. 

discriminations  and  rebates,  901. 

donating  funds  to  exhibitions,  909. 

donation  to  by  municipal  corporation,  90-103. 

duty  of  purchaser  at  foreclosure  sale  to  operate  and  complete,  890. 

duty  to  operate  the  whole  line,  890,  903. 

effect  of  invalid  lease  of,  894,  909. 

eminent  domain,  905. 

when  and  what  property  may  be  taken,  905. 
exclusive  privileges,  906. 

to  telegraphs,  934. 
failing  to  complete  or  do  work  as  required  by  charter,  638,  904. 
foreign  included  in  the  word  ' '  railroad, ' '  894. 
forfeiture  for  failure  to  complete  the  whole,  904,  913. 
granting  exclusive  privileges  to  hackmen,  909. 
guaranteeing  bonds  or  dividends,  775. 
guaranteeing  stock  or  bonds  of  another  corporation,  775. 
has  no  implied  power  to  mortgage,  780. 
power  to  take  a  gift  of  land,  909. 
having  power  to  consolidate,  does  not  thereby  have  power  to  sell,  894. 

to  construct,  may  purchase  instead,  894. 
illegally  released  from  mortgage,  816. 
interstate,  are  distinct  corporations  in  each  state,  910. 
is  not  a  turnpike,  906. 
joint  use  of  track,  bridge,  or  depot,  898. 
lease  of,  acceptance  by  receiver,  874. 

or  sale  of  part,  894. 
leases,  sales,  and  consolidation  of,  without  express  power,  892,  '893. 
liability  in  case  of  a  lease,  895. 

of  directors  (criminal)  for  accidents,  908. 
purchasers  of,  243,  890. 
trustee  taking  possession,  823. 
to  indictment,   mandamus,   or  forfeiture  for   failure   to  operate  ita 
line,  903. 
mandamus  to  compel  operation,  stopping  at  depots,  erection,  of  stations,  etc., 

904. 
may  be  receiver,  864. 

construct  telegraph  line,  909,  934. 
contract  to  carry  beyond  its  own  line,  907. 
grant  special  facilities  to  an  express  company,  924. 
mortgage  superfluous  land,  781. 
miscellaneous  ultra  vires  and  intra  vires  acts,  909. 
monopolies,  906. 

mortgage  on  after-acquired  property,  787. 
franchise,  790. 
to  secure  future  advances,  contracts,  dividends,  etc.,  787. 
mortgages,  character  of,  832. 
municipal  aid  to,  see  Municipal  (subscriptions), 
must  operate  its  line,  903. 
not  subject  to  attachment  or  execution,  838. 
on  street,  right  of  abutting  property  owners  to  damages,  914. 
owning  all  the  stock  of  another  company,  6,  317,  662,  663,  664. 
"pools,"  898. 

power  to  establish  steamboat  lines,  907,  909. 
give  purchase-money  mortgage,  784. 
mortgage  a  part,  786. 

mortgage  after  mortgage  has  been  given  and  discharged,  785. 
public  duties  of,  903. 
purchase  by  it  of  its  own  stock,  309-313. 

of  stock  in  another  corporation,  314,  317,  615. 
purchaser  at  foreclosure  sale  not  bound  to  complete,  890. 
purchasing  the  coupons  and  bonds  of  another  company,  775,  note. 
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EAILEOAD — oontinued. 

rates,  legislature  may  reduce,  902. 

must  be  reasonable,  901. 

reduction  of,  902. 

by  legislature,  902. 

unreasonable,  mortgage  trustee  may  object,  816. 
receivers  of,  see  Eeceivees. 
regulation  by  legislature,  900. 
regulations  are  not  by-laws,  4a. 
right  of  purchaser  at  foreclosure  sale  to  operate,  790,  890,  913. 

to  change  route  as  against  stockholder,  909. 

to  run  upon  or  cross  streets,  913,  notes, 
route,  as  a  condition  to  a  subscription,  83. 

gifts  to  influence,  650. 
running  into  two  states,  foreclosure  of,  840. 
statutory  proTisions  allowing  lease,  sale,  or  consolidation,  894. 
subscribing  for  stock,  64. 

in  another  company,  may  be  enjoined,  909. 
taking  the  bed  of  a  canal  for  its  right  of  way,  906,  928. 
taking  up  tracks,  a  non-user,  634. 
and  telegraphs,  934. 
traffic  contracts,  898. 

two  or  more  may  buy  road  in  common,  894,  note, 
uncompleted,  power  to  lease  or  seU,  894. 
is  quasi-publio  corporation,  7. 

EAILEOAD  HOLDING  COMPANY.     See  Prepack 

BAILS, 

as  affected  by  mortgage,  852. 
purchase  of,  by  receivers,  872. 
worn  out,  as  affected  by  mortgage,  852. 

BATES, 

of  railroads  must  be  reasonable,  901. 

may  be  reduced  by  legislature,  902. 
reduction  of,  by  receivers,  872. 
unreasonable  reduction  of,  mortgage  trustee  may  object,  816. 

EATIFICATION, 

by  stockholder  of  issue  of  "watered"  stock,  39,  40,  49,  729-733,  735. 
voidable  acts  of  directors,  649,  662. 

selling  part  of  stock,  160. 

ordering  a  sale,  160. 

participating  in  meetings,  160. 

paying  calls,  160.     See  Laches. 

majority  of  stock,  when  the  guilty  party  also  votes,  652,  662. 

a  corporation,  of  promoter's  contracts,  707. 
is  a  bar  to  the  defense  of  fraud  as  to  subscriptions,  160. 
of  unauthorized  mortgage,  782,  809. 
acts  of  directors,  by  majority  of  stockholders,  730. 

EBAL  ESTATE.     See  also  Land. 

deeded  to  corporation  not  yet  in  existence,  694. 
stock  is  not,  12. 

gift  of,  to  railroads,  may  not  be  enforceable,  909. 
title  of  receiver  to,  866. 

EEASONABLE  rates  to  be  charged  by  common  carriers,  901. 

EEBATES  IN  BATES.     See  also  Discrimination. 
granted  by  receiver,  872. 
by  a  canal,  923. 
by  railroads,  901. 

EECAPITALIZATION,  883.     See  also  Eeorganization. 
may  be  constitutional,  883. 
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EECEIVEES, 

accounts  and  accounting  by,  880. 

alloTying  transfers  of  stock,  872. 

and  contractor's  lien,  860. 

answerable  only  to  court  appointing,  880. 

appointed  at  instance  of  debenture-holder,  776. 

to  delay  creditors,  863. 
appointment  a  matter  of  discretion,  861-863. 
of,  by  judge  in  vacation,  863. 

Supreme  Court  of  the  United  States,  863. 
does  not  dissolve  corporation,  871. 

prevent  corporation  bringing  suit,  871. 
without  notice,  863. 
regularity  of,  863. 
as  an  agent,  882. 

attachment,  execution,  and  garnishee  on  property  held  by,  870. 
attacking  mortgage,  735,  766,  788,  8487^. 
bond  of,  863,  882. 

books  in  hands  of,  open  to  all  parties,  872. 
cannot  enforce  the  stockholder 's  statutory  liability,  218. 
certificates,  876,  877. 

issued  below  par,  876,  877,  note, 
in  payment  of  interest,  876. 
on  interstate  railroad,  910,  note, 
where  court  had  no  jurisdiction,  839. 
comity  in  appointment  of,  865. 
compensation  and  allowances  to,  879. 
compromise  by,  869. 
control  over  acts  of,  880. 
damages  by,  corporation  not  liable  for,  875. 
discharge  of,  in  vacation  time,  863,  882. 
distribution  by,  881. 

of  funds  on  foreclosure  sale  and  reorganization,  887. 
duties  of,  872. 
execution,  attachment,  etc.,  in  another  state,  871. 

after  receivership,  870. 
extending  receivership  to  other  property,  865. 
holding  bonds,  discharge  of  mortgage,  815,  816. 
how  far  entitled  to  moneys,  credits,  rents,  profits,  and  debts  due  the  company, 

853. 
in  dissolution  as  party  defendant  in  foreclosure  suit,  844,  note, 
in  federal  courts  may  be  sued  without  leave  of  court,  870. 
in  New  York  and  New  Jersey,  863,  note, 
interference  with  possession  of,  870. 
in  sequestration  proceedings,  756,  note, 
judgment  against,  form  of,  878. 
leave  of  court  to  bring  suit  against,  870. 
legality  of  appointment  if  bonds  are  void,  863. 

may  be  questioned,  when,  863. 
levying  upon  property  in  hands  of,  870. 
liability  for  car  rentals,  873. 

damages  after  foreclosure  sale,  890,  note, 
loans  of  money  to,  876,  877. 

may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848ft. 
coUeet  subscriptions,  208. 

complain  of  fraud  and  ultra  vires  acts  of  officers,  869. 
contest  validity  of  bonds  and  mortgage,  735,  766,  788,  828,  848ft,  869. 
must  obey  injunction,  870,  note, 
not  necessarily  required  to  give  bonds,  863,  note, 
not  personally  responsible  for  liabilities,  878. 
of  foreign  corporations,  629,  865,  871. 
on  foreclosure  of  divisional  mortgage,  844,  note,  850. 
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'KECm.Y'Ena— continued. 

payment  of  operating  expenses,  ear  rentals,  damages,  etc.,  875. 
pendente  lite,  863,  note, 
power  as  to  rolling-stock,  873. 

by  order  of  the  court,  872. 
to  aid  reorganization,  872. 
allow  crossings,  872. 
buy  rails,  872. 

rolling-stock,  872,  873. 
complete  road,  872. 
condemn  land,  872. 
continue  insurance  business,  872. 
enjoin  the  corporation,  872. 
grant  rebates,  872. 
lease  the  road,  872. 
loan  money,  872. 
make  traffic  contracts,  872. 
pay  interest  on  mortgages,  872. 
reduce  rates,  872. 
release  claims,  872. 
Bell  personal  property,  872. 

rolling-stock,  872. 
subscribe  for  stock,  872. 
sue  in  other  states,  869. 
take  leases,  872. 
without  order  of  court,  872. 
procedure  in  making  appointment,  863. 
proof  of  appointment  of,  869. 
purchasing  at  foreclosure  sale,  850. 
purchasing  on  credit,  876,  877. 
remedies  against,  for  damages,  875. 
removal  of,  at  instance  of  prior  mortgagee,  865,  882. 

where  they  cannot  agree,  864,  note, 
rent  paid  by,  on  leased  lines,  874. 
resignation  and  discharge  of,  882. 
responsible  for  personal  misconduct  or  neglect,  878. 
right  to  bring  suits  in  his  own  name,  869. 
suit  on  watered  stock,  46. 
sue  for  Ubel  on  corporation,  869. 
royalties,  etc.,  paid  by,  874. 
second  receiver  appointed  when,  865. 
selection  of  counsel  by,  864,  879. 
set-oflE  as  against,  869. 

should  obtain  leave  of  court  before  suing,  867. 
stockholder  or  director  as,  11,  864. 
"strikes"  against,  870. 

are  necessary  parties  defendant  in  stockholders'  suits  against  directors   738. 
740.  '        ' 

may  hold  directors  liable  for  fraud,  negligence,  or  ultra  vires  acts,  735. 
suits  against,  870. 

in  another  state,  870. 
suit  against  directors  for  negligence,  701. 
suits  pending  at  time  of  appointment,  870. 

to  obtain  possession  of  property,  etc.,  869. 
take  possession  of  what  personal  property,  852. 
time  for  presenting  claims  against,  881. 
title  to  personal  property,  866. 

real  estate  and  patent-rights,  866. 
of,  dates  from  order  of  receivership,  866. 
upon  conflict  of  state  and  federal  courts,  839,  848. 

default  in  order  to  pay  off  bonds,  838. 
appointment  on  occurrence  of  a  strike,  863. 
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EECEIVERS— coMtwwed. 

validity  of,  if  papers  not  properly  served,  863. 

of  appointment  of,  may  be  questioned  when,  863. 
vesting  of  title,  866. 
voting  stock,  612. 

when  appointed  in  a  foreclosure  suit,  862. 
in  behalf  of  general  creditors,  863. 
judgment  creditors,  863. 
the  corporation,  863. 
the  state,  863. 
the  stockholders,  863. 
when  ordered  to  pay  labor  and  supply  claims,  861. 
•        there  is  a  conflict  between  state  and  federal  courts,  827,  839. 
where  there  are  internal  dissensions,  684,  746. 

directors  have  been  guilty  of  fraud,  ultra  vires  acts,  or  negligence,  746. 
who  will  be  made  receiver,  864. 

BECEIVEE8HIP, 

collateral  attack  on  legality  of,  863. 

proof  of,  869. 
RECEIVING  TELLEE,  powers  of,  720. 
EEC0N8IDEEATI0N, 

of  a  vote  to  increase  stock,  285. 
a  dividend,  541. 

EEC0N8TEUCTI0N,  definition  of,  889,  note. 
EECOEDING, 

conditional  sale  of  rolling-stock,  811,  855. 
of  mortgage,  811. 

as  a  chattel  mortgage,  852. 

in  order  to  cover  rolling-stock,  854. 
bondholder  may  compel,  815. 
may  be  equitable  mortgage  without,  794. 

EECOEDS  of  corporation.    See  Minute  Book. 
as  evidence,  714. 

need  not  be  inquired  into  by  party  dealing  with  corporation,  709,  725,  808. 
proof  of,  714. 

remedy  for  recovery  of,  719. 
may  be  criminal  offense  to  destroy,  519. 

EECOVEET, 

of  money  advanced  when  the  enterprise  fails,  63. 

paid  by  subscriber  for  overissued  stock,  298. 

EEDEMPTTON.    See  also  Forfeituke. 
effect  upon  receivership,  882. 
equity  of  in  pledge,  468. 
from  foreclosure,  state  statutes,  841. 

foreclosure  sale,  850. 

mortgage,  797. 
time  for,  in  foreclosure,  849. 

EEDUCTION, 

of  capital  stock,  see  Inckeasb  and  EEDtrcTioN  of  Capital  Stock. 
amendment  to  charter  authorizing,  499,  note,  501,  note. 
as  affecting  preferred  stockholders,  278. 
railroad  rates,  see  also  Discriminations. 
by  legislature,  902. 
to  special  persons,  901. 
rates,  bondholders  suing  to  prevent,  830. 
by  receivers,  872. 
of  gas  companies,  927. 
trustees  suing  to  prevent,  816. 
unreasonable,  mortgage  trustee  may  object,  816. 
(268) 
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EEFUSAL, 

of  corporation  to  allow  transfer  of  stock,  remedies,  389-392. 

to  issue  certificate,  liability  of  corporation  herein,  61. 
EBGISTEEED  BONp,  definition  of,  14. 
EEGISTKAE  of  stock,  13. 
EEGISTEATION  CLAUSE,  form  of,  765,  note. 
ESGISTEATION  OF  BONDS,  815. 
EEGISTEY  OFFICE,  branch,  382. 
EEGISTEY  of  transfers  of  stock  on  corporate  book.    See  also  Method;  Ebmis 

rOK  CORPOEATIONS. 

an  important  part  of  a  transfer,  381. 

as  a  protection  against  attachments  and  executions  issued  against  the  trans- 
ferrer, 486-490. 
charter  provision  requiring,  379. 
duty  of  the  corporation,  410. 
formalities  of,  382. 

may  be  waived  by  the  corporation,  383. 
irregular  or  incomplete,  258. 

may  be  applied  for  by  the  transferrer  or  the  transferee,  384. 
made  without  surrender  of  old  certificate,  360-362,  374. 
method,  442. 

of  forged  transfers  of  stock,  365-370. 
rules  regulating,  893-410. 

sometimes  essential  in  order  to  cut  off  future  attachments  and  levy  of  execu- 
tion on  the  stock,  465,  486-490. 
BEGTJLAE, 

directors'  meeting,  713a. 
stockholders'  meeting,  598. 
EEGTJLAEIT.Y  of  corporate  action  need  not  be  inquired  into  by  party  dealing  with 
corporation,  709,  725,  808. 
of  incorporation,  see  Incokpoeation. 
EEGULATING  TEANSFEES,  rules,  form  of,  410,  note. 
BEGtJLATION, 

of  commerce,  see  also  Interstate  Commerce. 
railroads  by  legislature,  900. 
rates,  see  Constitutionality. 
for  the  transfer  of  stock,  410. 

•EE-INCOEPOEATION  liabiUties,  642,  883,  890. 
EE-ISSITE, 

of  bonds  purchased  by  the  corporation,  762. 

of  stock,  see  Sales  of  Stock. 

EEIiEASE.     See  also  Defenses. 

and  discharge  of  mortgage,  811,  816. 

decree  canceling  mortgage,  811,  816. 

as  a  defense  to  a  stockholder 's  statutory  liability,  225. 

by  receivers,  872. 

from  subscription  by  amendment  to  charter,  502. 

of  mortgage  by  trustee,  816. 

of  director  by  board  of  directors  from  liability,  730. 

BELIEF,  not  granted  if  no  benefit,  SiSTc. 

under  English  statute  from  unconscionable  bargain,  705. 
EELIGIOUS  corporations  may  purchase  stock,  316. 
EELINQUISHMENT  OF  SUBSCEIPTION,  167-170. 
EEMAINDEES  IN  STOCK.    See  Life  Estates. 

EEMEDIES.    See  also  Action  ;  Corporation  ;  Directors  ;  Stockholders  ;  Suits, 
for  breach  of  contract  to  sell  stock,  335. 

damages  by  road  operated  by  receiver,  875. 
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"RKMEDIBS— continued. 

of  foreclosure,  not  limited  by  power  of  sale,  803. 

mortgagee,  835. 
refused  if  no  damage  done,  848fc. 
upon  default  in  mortgage,  suit  to  foreclose,  800. 
EEMOVAL, 

of  directors,  624,  711. 
receivers,  882. 

accounting  upon,  880. 
at  instance  of  prior  mortgagee,  865. 
where  they  cannot  agree,  864,  note,  882. 
trustee  of  mortgage,  806,  819. 

of  case  to  United  States  Court  where  neither  party  resides  in  the  state,  759. 
EEMTJNEEATION,  657. 
BENT, 

as  affecting  purchaser  at  foreclosure  sale,  890,  note, 
guaranteed  by  another  company,  775,  note. 
of  company,  how  far  subject  to  mortgage,  853. 
of  railroad  where  lease  is  invalid,  681,  894. 
of  cars,  payment  of,  by  receiver,  875. 
rolUig-stock,  855. 
by  receiver,  873. 
preference  of,  in  mortgage  foreclosures,  861,  873,  874. 
EEOEGANIZATION.     See  also  Pokeclosube. 

allowing  bondholders  to  turn  in  bonds  in  partial  payment  of  purchase  price, 

887. 
and  exchange  of  securities,  765,  883. 
appUeation  by  bondholders  to  participate,  888. 
and  assumption  of  liability  by  stockholders,  76. 
as  affecting  pledge,  468. 
by  disposing  of  assets  without  foreclosure,  884. 

seafing  down  securities  without  foreclosure,  883. 
definition  of,  883. 
delay  of  bondholders  in  coming  into,  '888. 

in  objecting  to,  886,  888,  note, 
duty  of  the  trustee  to  purchase  property  at  the  sale,  885. 
frauds,  by  preferred  stockholders  who  control  the  company,  upon  the  common 

stockholders,  270. 
fraudulent,  delay  in  objecting,  888,  note. 
in  England  and  Canada,  889. 
liability  for  debts  of  old  company,  642, 673,  890. 

of  purchasers  of  a  railroad,  243,  890. 
limiting  time  vrithin  which  bondholders  may  participate  in,  '888. 
modifications  of  reorganization  agreement,  888. 
participation  of  receiver  in,  872. 
purchase  by  bondholders,  legality  of,  886. 

of  corporate  property  by  a  majority  of  the  stockholders,  662,  886. 
may  be  set  aside  for  fraud,  662,  886. 
right  of  bondholders  to  participate  in  purchase,  885. 

creditor  who"  is  also  a  stockholder,  11,  662,  886. 
trustee  to  purchase,  885. 
status  of  purchaser  at  foreclosure  sale,'  890. 

does  not  succeed  to  corporate  existence,  890. 

exemptions  from  taxation,  890. 
duty  as  to  completing  and  operating  road,  890. 
takes  the  property  free  from  claims,  890. 

with  notice  of  certain  claims,  890, 
trustee  favoring  part  of  bondholders,  886. 
trustee 's  temporary  certificates  in,  888. 
under  statutes,  889. 
'       validity  of,  where  stockholders  participate,  886,  note. 
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EEOEGANIZATION— oo»<ijM«ed 
various  methods  of : 

(a)  the  usual  method  by  foreclosure  of  a  mortgage,  883. 
(6)  by  foreclosure  under  an  arrangement  prescribed  by  statute,  889. 
(c)  by  an  assignment  of  assets  to  a  new  corporation,  670-674, 
pledgee  taking  part  in,  472,  763. 
EEPAIR, 

failure  to  make,  a  misuser,  633,  note, 
indictment  for,  156. 
of  rolling-stock  by  receiver,  873. 
EEPEAL, 

of  charter,  639.    See  also  Chakteb. 

constitutionality,  see  Amendments  to  Chaktees. 
exemption  from  taxation,  5726. 
EEPLBDGE, 

of  stock  by  broker  holding  it  on  margin  may  be  legal,  457,  note, 
pledgee,  471. 
EEPLEVIN  in  actions  relative  to  stock,  577.     See  also  Actions  at  Law. 
EEP0ET8.    See  also  Fraudulent  Eepresentations  ;  Sales  of  Stock. 
misrepresentations  by,  144. 

of  corporation  fraudulently  inducing  the  purchase  of  stock,  352,  353. 
EBPEESENTATIONS.    See  also  S^audulent  Eepresentations. 
as  to  the  purposes  of  bonds,  145,  350,  764. 

by  corporation  that  it  has  duly  authorized  certain  contracts,  725. 
fraudulent,  of  agents,  corporation  chargeable  with,  139. 
of  agents  in  obtaining  subscriptions,  135-165. 
EEPEESENTATIVES, 

calls  upon  and  when  contributories,  248,  252  and  ch.  XXXIII. 
EEQUEST, 

by  bondholders  to  trustee  to  foreclose,  provision  as  to,  803,  825,  826. 
to  corporation  to  sue,  740. 

trustee  to  foreclose  mortgage,  826. 
EEQTJIEEMBNTS  that  contracts  shall  be  executed  in  a  certain  manner,  725. 
EBSALE  on  foreclosure,  850. 

EESCISSION  of  subscription  for  fraud,  153.    See  also  Defenses. 
EESEEVATIOIsT.    See  Amendments  to  Charters.    " 
EESEEVE  CAPITAL,  546. 
EESEEVE  FUND,  546. 
EBSEEVED, 

power  of  state  to  repeal  charters,  639. 

right  of  the  legislature  to  amend  a  charter;  its  limits,  497,  501. 
power,  by  amendment  of  charter  authorizing  consolidation,  501. 
EBSIDBNCE  of  a  corporation  is  in  the  state  creating  it,  1,  757. 
' '  EESIDENT, ' '  e~brporation  may  be  a,  700. 
EESI6NATI0N, 
from  office,  624. 

of  directors,  reducing  the  number  below  a  quorum,  713a,  note, 
officer,  releases  obligation  to  obtain  qualification  stock,  52,  note, 
officers,  sale  of  stock  with  an  agreement  as  to,  622. 
receivers,  882. 

trustee  of  mortgage,  806,  819. 
EESOLTJTION.    See  also  Contract. 

authorizing  mortgage  should  include  the  mortgage,  809. 
in  directors'  minutes  may  constitute  a  contract,  714. 

need  not  be  inquired  into  by  party  dealing  with  corporation,  709,  725,  808. 
EESPONSIBILITT,  personal,  of  receiver,  878. 
KESTEAINT  of  trade.  See  Election  of  Directors;  Sales  op  Stock;  "Trusts." 
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EESTEICTIONS, 

on  purposes  of  issue  of  bonds,  764,  766. 
sale  of  stock,  622a. 
duty  of  corporation,  408. 
voting,  622. 

EETXJEJST  of  consideration,  in  stockholders'  suit  to  set  aside  an  act,  744. 
EEVENUES  of  company,  how  far  covered  by  mortgage,  853. 
EEYEESAL  of  foreclosure  decree,  effect  of,  849. 
EEVOCATION, 

of  gift  of  stock,  308. 
legacy  of  stock,  306. 
of  subscription,  167. 
vote  on  municipal  aid,  95,  note. 
EHODE  ISLAND, 

decisions  on  sales,  etc.,  of  railroads,  892,  note, 
rule  as  to  watered  stock,  46,  note. 
EIGHT, 

of  way  abandoned,  how  far  covered  by  mortgage,  856. 
abandonment  of  by  railroad,  906. 

disposition  on  dissolution,  641.     See  also  Eminent  Domain. 
in  payment  of  subscriptions,  20. 
of  railroad,  cannot  be  sold  under  execution,  899. 
receiver  of,  863. 
to  seU  stock,  restrictions,  622. 
EISKS  INCTJEEED  IN  PITECHASING  A   CEETinCATE  OF  STOCK.    See 

Dangers  Incueeed^  etc. 
EIVAL  COMPANIES.     See  also  Sotts. 

suit  in  the  interest  of,  736. 
EOAD.    See  Highway. 
EOAD-MASTEE,  powers  of,  720,  notes. 
EOLLING-STOCK. 

acquired  after  a  corporate  mortgage  is  given,  854. 

car  trust,   lease   and  conditional   sale  or   purchase-iAoney  chattel  mortgage, 

855. 
companies,  liability  of,  932. 
generally  held  to  be  personalty,  854. 
in  England  not  subject  to  execution,  899,  note, 
liability  of  receivers  for  ear  rentals,  873. 
purchase  of,  by  receivers,  872,  873. 
sale  of,  by  receivers,  872. 
seizure  and  sale  of,  for  taxes,  572c,  note, 
subject  to  mortgage,  when,  854. 

passing  into  another  state,  854. 
when  subject  to  attachment  and  execution,  854. 
worn-out,  as  affected  by  mortgage,  852. 
EOMANS  originated  corporations,  1. 
EOUTE, 

change  of,  effect  on  mortgage,  857. 

by  railroad,  stockholders'  rights,  909. 
gifts  to  influence,  650. 

of  railroad,  as  a  condition  to  a  subscription,  83. 
parol  agreement  as  to  route  no  defense  to  a  subscription,  138. 

EOYALTIES.    See  Patents. 

payment  of,  by  receiver,  874,  note. 
EULES  in  federal  courts  relative  to  stockholders '  suits,  737,  740. 

EULES  FOE  COEPOEATIONS, 

in  regard  to  refusing  or  allowing  registries  of  transfers  of  stock,  372-392 
(oh.  XXII). 


4278  GENERAL  INDEX. 

References  are  to   sections. 

RULES  FOE  COEPOEATIONS— comtinacd. 

right  to  refuse  registry  until  the  transferrer  pays  the  unpaid  subscription 

price,  394. 
whether  the  corporation  may  refuse  to  register  a  transfer  to  an  irresponsible 

transferee,  395. 
corporation  may  refuse  to  register  as  transferees  persons  who  are  incompetent 

to  contract,  396. 
trustees,  executors,  guardians,  agents,  and  pledgees,  397. 
sales  of  stock  by  executors  or  administrators,  398. 
by  trustees,  399. 
by  guardians,  400. 
forgery  of  transfer,  401. 

corporation  must  require  a  surrender  of  the  outstanding  certificate,  402. 
alleged  loss  of  the  old  certificate,  403. 
attachment  or  execution,  404. 
decree  of  a  court  that  certificates  be  issued,  405. 
theft  of  certificates  indorsed  in  blank,  406. 
interpleader  by  the  corporation,  407. 

restrictions  by  corporation  on  stockholder's  right  to  sell  or  transfer,  408. 
lien  of  the  corporation,  409. 

formalities  of  registry  which  the  corporation  may  insist  upon,  410. 
regulating  the  transfer  of  stock,  410. 
regulating  transfers,  form  of,  410,  note. 
EITNNING  AEEANGEMENTS.     See  Teapfic. 


SALARIES, 

sale  of  stock  with  an  agreement  as  to,  622.     See  also  FEAtro. 
paid  according  to  contract  in  connection  with  votes  at  election,  622a. 
to  a  trustee  who  elects  himself  president,  612. 
to  directors,  etc.,  657. 
SALE.    See  Sales  of  Stock. 

by  corporation  to  new  corporation,  and  liability  of  latter,  642,  673. 

corporation  to  another  corporation  in  which  directors  hold  stock,  662. 
mortgagor,  rights  of  mortgagee,  860. 
pledgee  cannot  be  enjoined  by  bankruptcy  court,  476. 
conditional,  of  rolling-stock,  855. 

as  affected  by  receivership,  873. 
foreclosure,  price  at,  849. 

of  all  the  corporate  property,  except  by  unanimous  consent,  is  ultra  vires,  670. 
assets  of  corporation  for  purpose  of  reorganization,  884. 
bonds  by  corporation  to  directors,  692,  766. 
forged  or  stolen,  764,  767. 
in  violation  of  injunction,  767. 
corporate  assets  as  a  method-  of  issuing  watered  stock,  51a. 
corporate  property  as  affecting  preferred  stockholders,  269. 
authorized  by  amendment  to  charter,  501. 
to  a  company  owned  by  the  majority,  662, 
guaranteed  bonds  by  a  corporation,  775. 
mortgaged  property  under  power  of  sale,  824. 
old  material,  mortgage  >and,  798,  852. 
property  by  corporation  to  officers,  653. 

in  exchange  for  stock  and  bonds,  671-674. 
by  officers  to  corporation,  652. 
on  dissolution  at  public  sale,  652,  671. 
railroad  is  legal,  when,  892,  etc.    See  also  Ultra  Vires. 
to  which  municipal  aid  has  been  voted,  102. 
under  express  power  in  charter,  895. 
under  amendment  to  charter,  896. 
without  expfess  power,  892. 


GENERAL  INDEX.  4279 

References  are  to  sections. 

SALE — oontinued. 

of  road,  amendment  to  charter  authorizing,  500,  note,  896. 

telegraph  line,  941. 
on  foreclosure,  850.     See  Foreclosure. 
irregular,  848. 
fraudulent,  848. 
who  may  purchase,  850. 
or  lease  of  competing  railroads,  894. 
part  of  railroad,  894. 

railroads  without  authority  of  charter  or  statute,  is  ultra  vires,  892. 
uncompleted  railroad,  894. 
power  of  railroad  for,  not  given  by  power  of  consolidation,  894. 
power  of,  to  trustee  of  mortgage,  803. 

where  property  is  in  two  states,  840. 
to  corporation  of  stock,  see  Notice. 
SALES  OF  STOCK.    See  also  Competency;  Corporation;  Dangers  I.NCTn!KED, 
ETC.;   Forgery;   Formation  and  Performance;   Fraudulent;   Gambling 
Sales;    Method;    Non-negotiability;   Purchase;   Eules  for  Corpora- 
tions; Stolen  (or  lost  certificate), 
contract  for,  334. 
for  property,  22. 

competency  of  a  corporation  to  buy  shares  of  its  own  stock,  309,  310. 
transfers  to  the  corporation  by  one  of  the  original  subscribers,  310. 
the  rule  in  the  United  States  herein,  311,  312. 
the  English  rule,  310. 
statutory  provisions,  312. 

the  stock  is  not  merged  by  such  a  purchase,  313. 
competency  of  a  corporation  to  buy  the  stock  of  another  company,  314. 

charter  provisions  and  statutory  prohibitions,  314. 
competency  of  a  bank  to  purchase  stock,  315. 
legality  of  pledges  of  stock  to  banks,  315. 

herein  the  right  of  national  banks  to  take  pledges  of  stock,  315,  note, 
legality  of  purchase  of  stock : 

by  insurance,  manufacturing,  and  other  companies,  316. 
infants,  318. 
married  women,  319. 

persons  non  compos  mentis,  assignees  in  bankruptcy,  partners,  direc- 
tors, etc.,  320. 
executory  contract  of  sale  of  stock,  334. 
by  agents,  321,  429. 
by  agent  in  breach  of  trust,  351. 
contracts  restricting,  622a. 
parties  usually  concerned  in,  brokers,  445. 
usually  made  through  stock  exchanges,  445. 
legality  of  purchases  and  transfers  by  agents,  321. 
by  guardians,  executors,  and  trustees,  322. 

sales  or  pledges  herein  in  breach  of  trust,  323. 
liability  of  the  trustee  herein,  324. 
transferee  of  a  trustee,  when  not  protected,  325,  326. 
how  far  protected,  326. 

rights  and  liabilities  of  the  corporation  allowing  such  transfer,  327. 
legality  of  sales  of  stock  by  a  guardian,  328. 

by  an  executor  or  administrator,  329,  398,  433. 

duty  and  liability  of  the  corporation  herein,  330. 
shares  of  stock  are  transferable,  331. 
restrictions  herein,  622. 

how  far  the  sale  of  stock  may  be  hampered  or  restricted,  332,  622. 
contract  of  sale  may  be  valid  without  delivery,  or  time  specified  for  delivery, 
334. 
performance  of  contract  or  offer  to  perform  by  vendor,  334. 
the  action  for  damages  for  breach  of  the  contract,  335,  336,  586.  ' 

specific  performance  of  the  contract,  when  enforceable,  337,  338. 
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SALES  OF  STOCK— continued. 

statute  of  frauds,  seventeenth  section,  as  afEects  this  contract,  339. 

other  sections  thereof  applicable  herein,  340. 
gambling  or  wager  sales  of  stock  defined,  341.  / 

statutes  prohibiting  such  sales,  342. 
also  certain  stock  contracts,  342. 
test  of  legality  of  such  contracts,  343. 
the  intent  to  deliver,  343. 

when  a  question  for  the  jury  and  when  not,  344. 
as  between  principal  and  broker,  345,  346. 
the  English  rule,  345. 
a  contrary  rule  in  the  United  States,  346. 
as  affecting  notes,  bonds,  or  mortgages  growing  out  thereof,  347,  348. 
fraud,  as  affecting,  349-357. 

what  has  been  held  to  constitute,  350. 

fraudulent  sale  by  agent,  etc.,  in  breach  of  trust,  351. 

by  corporate  reports  or  prospectus,  352,  353. 

the  English  rule  as  to  false  reports  or  untrue  statements  in  a  pros- 
pectus, 353. 
remedies  herein,  854. 

(o)  action  for  deceit,  355. 
(6)  bill  in  equity,  356. 
may  amount  to  a  conspiracy,  357. 
purchase  of  certificate  and  subsequent  registry  by  the  corporation  to  another 
transferee,  360. 
liability  of  the  corporation  herein,  361. 
rights  of  a  purchaser  of  stock  without  certificate,  362. 
legal  proceedings  affecting  sale  of  outstanding  certificate,  363. 
Us  pendens  as  affecting  purchase  of  stock,  364. 
forgery  as  affecting,  365. 

rights  and  liabilities  of  transferees  of  forged  certificates,  366. 
liability  of  corporation  to  real  owner  for  allowing  forged  transfer,  367, 
369. 
rights  of  transferee  who  buys  after  the  registry  has  been  obtained,  370. 
stolen  or  lost  certificates  indorsed  in  blank,  as  affecting,  358. 
when  the  thief  has  obtained  registry,  360,  361. 
real  owner  may  have  new  certificate,  359. 
confiscation  of  stock,  rights  herein  of  the  parties,  371. 
formalities  of  transferring  certificate  and  registry,  372-392   (ch.  XXII). 
two  steps  usual  in  perfecting  transfer,  373. 

omission  of  either  or  both  of  such  steps,  374. 
analogy  to  registry  of  deed  of  real  estate,  372. 
method  of  transferring  the  certificate,  375. 

usual  form  of  assignment,  and  powers  of  attorney,  375. 

questions  arising  herein,  376. 

a  seal  not  necessary,  377. 

in  England  the  transfer  of  railway  stock  must  be  under  seal,  377. 

transferrer  estopped  by  assignment  of  the  certificate  from  claiming  title 

to  the  stock,  378. 
effect  of  charter  provisions  requiring  registry,  379. 
assignment  of  the  certificate  indorsed  in  blank,  380. 
method  of  registering  a  transfer,  381-384. 

registry  an  essential  part  of  a  transfer,  381. 
formalities  of,  382. 

may  be  waived  by  the  corporation,  383. 
either  transferrer  or  transferee  may  apply  for  registry,  384. 
corporation  may  require  a  transferee  to  be  identified,  385. 

and  the  genuineness  of  the  indorsement  to  be  proved,  385. 
motive  of  transferrer  or  transferee  no  ground  for  refusal  to  register  386. 
corporation  may  interplead  between  two  claimants  to  stock,  387. 

must  obey  order  of  court  as  to  registry  and  issue  of  new  certificates,  388. 
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SALES  OF  STOCK — oontinued. 

remedies  of  transferee  against  the  corporation  for  refusal  to  record  the  trans- 
fer, 389. 
by  mandamus,  390. 

suit  in  equity,  391. 

action  for  dtimages,  392. 
of  overissued  stock,  liability  of  the  vendor,  296. 
to  be  delivered  at  a  future  time,  334. 

as  affected  by  the  corporate  lien  for  stoqkholders '  debt,  532. 
agreement  of  several  holders  to  act  together,  503o,  622. 
agreement  not  to  sell,  622. 

by  pledgee  on  non-payment  of  the  debt  secured,  476. 
who  is  entitled  to  the  dividends,  539. 
for  property,  22,  46,  47. 

of  certificates  of  stock  by  delivery  without  a  transfer  being  signed,  465. 
vrith  agreement  to  take  it  back,  334. 
tax  on,  572a. 

SAVINGS  BANK.    See  Bank. 

SCIENTER, 

in  actions  for  deceit,  157,  note, 
pleading  of,  157,  note. 

SCIRE  FACIAS.    See  Dissolution. 

SCRIP, 

definition,  14. 

dividends,  535.     See  also  Dividends. 
in  payment  of  coupons,  771. 
temporary,  on  reorganization,  888. 

SCROLL,  as  a  seal,  722. 

SEAL, 

impression  of,  722. 

on  corporate  note,  761. 

any  device  may  serve  as  a,  722. 

is  not  necessary  to  a  transfer  of  stock,  377.     See  also  Sales  of  Stock. 

attachment  to  corporate  bonds,  765. 

does  not  destroy  their  negotiability,  767. 
of  corporation  attached  to  mortgage,  810. 

need  not  be  used  in  appointing  agents,  721. 

upon  receivership,  866,  872. 

when  it  must  be  attached  to  corporate  contracts,  721. 
omission  of,  may  make  mortgage  equitable  only,  794,  810. 
on  mortgage  omitted,  new  mortgage  given,  846. 
on  certificate  of  stock,  13. 

SEALED  NOTE,  761. 

SEARCHES,  unreasonable,  of  books  and  papers  of  unincorporated  association,  505. 

unreasonable  and  seizure  of  papers,  519.. 
SECOND  MORTGAGE  by  agreement  given  priority,  765,  793. 
SECOND  MORTGAGE  BONDHOLDERS  may  attack  fraudulent  bonds  and  fraud- 
ulent foreclosure,  848o. 
SECOND  MORTGAGEE  in  first  mortgagee 's  foreclosure,  844,  845. 

SECRET  AGREEMENT.    See  also  Defenses;  Feaud. 
advantages  to  a  few  subscribers,  191. 
agreement  to  take  back  stock,  167-170,  334. 

SECRETARY, 

liability  of,  on  irregularly-executed  corporate  contracts,  724. 
attaching  seal  to  corporate  contracts,  722. 
has  no  implied  power  to  contract  for  the  corporation,  717. 
various  acts  which  he  cannot  do,  717. 
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SBCRETAEY— comtiwed. 

express  authority,  acquiescence,  or  ratification  may  validate  his  acts,  717. 

salary  of,.  657. 

admissions  and  declarations  of,  726. 

notice  to,  727. 

SECEET  GIFT  to  agent  of  corporation,  650. 

SECURITIES.    See  Bonds;  Debentures;  Mortgage;  Notes;  Stock. 
definition  of,  14. 

SECURITY,  collateral,  marshalling  assets  when  part  of  creditors  have,  763. 

SEQUESTRATION, 

for  contempt  of  court,  756. 

proceedings  to  reach  railroad,  858. 

to  reach  roUing-stock,  854. 
SERVANTS,  Uability  of  stockholders  to,  215.    See  also  Agent. 
SERVICE, 

of  notice  of  calls,  119. 

of  process  in  suits  against  foreign  corporations,  758. 

in  suits  against  a  domestic  corporation,  752,  758,  notes. 

how  obtained  upon  a  corporation,  752. 

of  notice  of  stockholders '  meeting,  596. 

of  notice  of  directors'  meeting,  713o. 

payment  for,  657. 

SET-OFF.     See  also  Defenses. 

by  ofH-Cer  who  is  sued  for  a  breach  of  trust,  749. 
as  a  defense  to  subscriptiAs,  193,  194. 

to  a  stockholder 's  statutory  liability,  225. 
as  against  receiver,  869. 

SHARE  CERTIFICATE,  English,  form  of,  13,  note. 
SHAREHOLDER,  definition,  10.    See  also  Stockhomees. 

SHARES  OF  STOCK.  See  also  Attachment;  Competency;  Increase  and  Ee- 
DTjCTioN  op  Capital  Stock;  Ovekissded  Stock;  Sales  of  Stock;  Sub- 
scription. 

definition,  12. 

are  personalty,  not  realty,  12. 

identity  not  always  material,  469. 

forfeited  for  non-payment,  see  Forfeiture. 

have  no  "ear  mark,"  469. 

held  by  voluntary  association,  622/i. 

held  by  stockholding  corporations  known  as  "holding  corporations,"  317. 

are  transferable,  331. 

restrictions  on  sales,  622. 

given  to  directors,  etc.,  650. 

remedies  for  breach  of  contract  to  sell,  335. 

though  owned  by  one  party,  does  not  affect  corporation,  6,  663. 

when  covered  by  corporate  mortgage,  852, 

SHERIFF'S  SALE  OF  STOCK,  430. 
pledged,  478. 
on  execution,  482. 

' '  SHORT ' '  sale  of  stocks  explained,  445,  note. 

SHORTENING  OF  ROAD,  amendment  to  charter  authorizing,  499,  note,  500,  note. 

SHOW  OF  HANDS,  605,  606.  ^ 

SIGNATURE  OF  CORPORATION, 
to  a  contract,  722. 
to  a  mortgage,  810. 

SIGNING  CORPORATE  NAME,  722. 

SILENCE  not  always  a  waiver,  88  and  ch.  XLIV. 
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SINKING  FUND, 

provision  for,  in  mortgage,  807. 

definition  of,  765. 

does  not  imply  accumulation,  765. 

SITUS, 

of  stock  as  regards  attachment,  485. 
for  taxation,  566________ 

as  to  law"  governing,  12.     '  , 

' '  SIX  MONTHS '  EUIiE ' '  giving  labor  and  supply  claims  priority  over  mortgage, 
861. 
not  applicable  to  manufacturing  or  steamship  or  hotel  companies,  861. 

SLANTDEE,  stockholder  not  liable  for,  by  bringing  suit  to  remedy  frauds,  etc.,  645. 

nor  for  remarks  at  corporate  meeting,  645. 

corporation  may  be  liable  for,  156. 

privilege  of  stockholders  in  their  debates,  606. 

SLAUGHTEE-HOUSE  COMPANY  is  not  a  quasi-public  corporation,  932. 

SLEEPING-CAE  COMPANY,  rights,  duties,  and  UabiUties  of,  932. 

SOCIAL  OEGANIZATIONS,  nature  of,  504. 

SOLE  corporations,  7. 

SOLE  SHAEEHOLDEE.    See  Stockholders. 

SOUTH  CAEOLINA  rule  as  to  assignments  for  benefit  of  creditors  and  prefer- 
ences, 691,  note, 
rule  as  to  power  of  railroad  to  sell  its  property,  892,  note, 
rule  as  to  ultra  vires  acts,  681,  note, 
statutes  relative  to  foreign  corporations,  696,  note. 

SOUTH  DAKOTA  rule  as  to  telegraph  line  on  highway,  933. 
statutory  liability  on  stock  issued  below  par,  47. 
statutes  relative  to  foreign  corporations,  696,  note. 
SPECIAL, 

act  of  incorporation,  2. 

agreements,  see  Fraudulent  Eepeesentations. 

charter,  definition  of,  2. 

duration  may  be  perpetual,  2. 
first  meeting  under,  590. 
general  statutes  as  a  part  of,  2. 
amendment  of,  2. 
effect  of  general  laws  upon,  2. 

may  be  amended,  notwithstanding  constitutional  prohibition  against 
future  special  charters,  2. 
directors'  meeting,  713a.     See  also  Coeporate  Meetings. 
incorporating  act,  when  legal,  2. 
stock,  see  also  Preferred  Stock. 

in  Massachusetts,  defined,  12,  276. 
stockholders'  meeting,  598. 
SPECIE  PAYMENTS,  suspending,  a  misuser,  633,  notes. 
SPECIFICATIONS  of  railroad  contracts,  911. 
SPECIFIC  LEGACY  OF  STOCK.    See  Legacies  or  Stock. 
SPECIFIC  PEEFOEMANCE, 

contractor  may  have,  where  corporation  prevents  completion  of  contract,  766c, 

911. 
of  contract  to  sell  stock,  333,  note,  337,  338. 

SPEED  OF  EAILEOADS,  legislature  may  regulate,  900. 

SPUEIOUS  STOCK,  426.    See  also  Overissued  Stock. 
liability  of  broker,  451. 
definition,  12. 

STAGE  lines  cannot  be  run  by  plank-road  company,  929. 
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STATE.    See  also  Dissoltjtion,  etc. 
cannot  enjoin  an  ultra  vires  act,  635. 
forfeiting  charter,  effect  upon  mortgage,  792. 
guaranteeing  bonds  of  corporations,  775. 

mortgage  bonds,  794. 
holding  mortgage  on  railroad,  status  of,  793. 
law  of,  governing  stock,  12. 
may  attack  fraudulent  bonds  and  fraudulent  foreclosure,  848/'. 

delegate  power  of  eminent  domain  to  a  corporation,  905. 
objecting  to  issue  of  bonds  below  par,  766,  848/. 

"watered"  stock,  37. 
police  power  in  regulation  of  railroads,  900. 
police  power  of,  497. 
receivers  in  behalf  of,  863. 
statutes  relative  to  foreclosure,  841. 
taking  railroad  bonds,  794. 
visitorial  power,  633,  635. 

STATE  COUETS, 

conflict  of  federal  courts  in  foreclosure,  839. 

foreclosure  of  mortgage  in  federal  court,  and  lien  in,  859. 
STATE  STATUTES  affecting  corporations  engaged  in  Interstate  Conur.erce,  696. 
STATED  MEETINGS,  598. 
STATES,  railroad  running  into  two,  foreclosure  of,  840. 

status  of,  910. 
STATION,  condemning  land  for,  905. 
STATION  AGENT,  powers  of,  720,  notes. 
STATION  HOUSES,  legislature  may  regulate,  904, 
STATUTE  OF  FEAUDS, 

satisfied  by  minutes  of  directors '  meeting,  714. 

resolution  may  satisfy,  714. 

stock  "goods,  wares,  or  merchandise"  within,  12,  339,  340. 

application  of  the  seventeenth  section  to  the  contract  of  sale  of  stock,  339,  340. 
other  sections  applicable  to  such  contract,  340,  439. 

minute-book  of  corporation  satisfies,  714,  notes,  694,  note. 
STATUTE  OF  LIMITATIONS.     See  also  Limitations. 

as  affecting  subscription,  195. 

fraudulent  foreclosure,  732,  848. 

as  against  liability  on  watered  stock,  42  and  46. 

applicable  to  stockholder 's  endorsement  of  corporate  bond,  76. 

on  a  contract  to  sell  stock,  336,  note,  338. 

as  a  defense  to  a  stockholder's  statutory  liability,  225. 
foreclosure,  846. 

applicable  to  coupons,  772. 

set  up  by  foreign  corporation,  757. 

upon  bonds,  770. 

STATUTES, 

against  stock  dividends,  51. 
as  a  part  of  the  charter,  2. 
authorizing  consolidation,  lease,  or  sale  of  railroads,  894. 

mortgages  by  corporations,  construction  of,  783. 
creating  mortgage,  794. 
forbidding  issuance  of  note,  761. 

limiting  the  amount  of  money  a  corporation  may  borrow,  760. 
reducing  rates  unreasonably,  mortgage  trustee  may  object,  816. 
regulating  insurance  companies,  928. 
relative  to  foreclosure,  841. 

municipal  subscriptions,  see  Municipal  (subscriptions). 

corporation  may  be  a  waiver  of  right  to  forfeiture,  636. 
prohibiting  a  corporation  from  borrowing,  780. 
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STATUTES— conh'Med. 

prohibiting  acts,  laches  no  bar  to  objecting,  729. 
corporations  from  loaning  money,  690. 

against  "watered"  stock,  47. 

making  fictitious  stock  void,  47. 

repealing  or  amending  charters,  see  Amendments  to  Chaetees. 

subsequent,  may  modify  special  charter,  2. 

formajities  relative  to  municipal  subscriptions  must  be  complied  with,  94. 
STATUTOET, 

liability  on  stock,  420.    See  also  Liabhitt. 

as  affected  by  transfers,  see  Transfers  of  Stock. 

provision  against  issue  of  fictitious  bonds  or  stock,  766. 
issuing  bonds  below  par,  766. 
STAY, 

of  sale  on  foreclosure,  850. 

waiver  of,  in  mortgage,  797. 

STEAM,  right  of  street  railway  to  use,  915. 
STEAM-HEATING  COMPANY,  932. 
STEAMBOAT  COMPANY, 

cannot  trafSe  in  grain,  681,  note. 

contracts  with  connecting  railroads,  898. 

guaranty  to,  by  a  railroad,  775. 

purchasing  stock  in  another  company,  316. 

municipal  corporation  cannot  subscribe  for  stock  of,  91. 

power  to  pay  for  discontinuing  another  line,  681,  898,  note,  909. 

property  taken  under  eminent  domain,  906,  note. 

rights,  duties,  and  liabilities  of,  932. 

subscribing  for  stock,  64. 

STEAMBOAT  UNES,  power  of  railroad  to  estabUsh,  907,  909. 
STOCK.    See  also  Attachment;  Contract;  Gambling  Sales  of  Stock;  Gifts; 
Increase  and  Eeduction  of  Capital  Stock;  Legacies;  Mortgage;  Non- 
negotiabilitt;    Overissued  Stock;   Pledge;   Edles  foe  Corpoeations ; 
Sales  of  Stock;  Transfer  of  Stock;  "Trusts." 

agreement  not  to  seU,  form  of,  622c,  note. 

commission  paid  by  corporation  on  sale  of,  42. 

contract  relative  to  sale  of,  334. 

contract  to  take  back,  334. 

covered  by  deed  of  trust  or  collateral  trust  agreement,  317. 

criminal  liability  for  fraud  in  selling,  357. 

debenture,  definition  of,  14. 

debenture,  form  of,  777,  note. 

dividend  may  be  by  issuing  stock  at  less  than  par,  42. 

donatio  causa  mortis,  13. 

executed  sale  of,  334. 

fraud  in  sale  of,  laches  as  affecting,  356. 

has  no  "ear-marks,"  13. 

identification  of  transferrer  by  broker,  375. 

in  failing  corporation  may  be  issued  at  less  than  par,  42. 

injunction  against  transfer  of,  579. 

is  goods,  wares  and  merchandise  in  America,  12. 

is  not  a  chattel  but  is  a  chose  in  action  or  in  the  nature  of  a  chose  in  action,  12, 

is  not  money  nor  security  for  money  nor  a  credit,  12. 

deliTered  or  to  be  delivered  to  contractors  for  construction  work,  766o. 

failure  of  contractor  to  complete  work,  766c. 

remedy  of  contractor  for  failure  to  deliver  stock  or  bonds,  766c. 

right  of  adverse  claimants  to  particular  bonds  or  stock,  766c. 

effect  of  purchase  by  a  corporation  of  its  own  stock,  282. 

liability  on,  where  there  has  been  a  transfer,  see  Transfer  of  Stock. 

purchased  by  the  corporation  may  be  sold  at  less  than  par,  29. 

change  in  the  par  value,  281,  290. 

lien  on,  see  Lien. 
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STOCK—oontinued. 

preferred  or  guaranteed,  see  Peeterred  (stock). 

unsubscribed  for  ofEered  to  the  old  stockholders,  286,  614. 

may  be  issued  in  payment  of  bonds,  283,  note. 

pledged  by  the  corporation  itself,  465. 

dividend,  legality,  16,  25,  51,  536. 

dividend  as  a  method  of  issuing  new  stock,  287. 

dividends,  see  Lope  Estates. 

definition,  8,  9,  12. 

of  one  corporation  held  by  another,  liability  of  directors  for  holding,  702. 

restrictions  on  sale,  622o. 

fraud  as  affecting  a  sale,  see  I'rattd. 

issue  of  certificate  may  be  demanded  by  municipality,  100. 

guaranty  of  dividends  on,  by  one  corporation  for  another,  775. 

vfho  may  buy  and  sell,  see  Competency. 

as  property,  12. 

forfeited  for  non-payment  of  subscriptions,  see  Foepeitues. 

purchase  of,  by  corporation  on  forfeiture,  133. 

purchase  of,  without  the  certificates,  435. 

amendments  to  charter  in  reference  to,  499,  note,  500,  note. 

transfer  of,  branch  registry  office,  382. 

rules  for  the  regulation  of,  410. 
transferability  of,  an  important  feature  of  corporation,  3,  note, 
treasury,  definition  of,  46. 
transfers  before  incorporation,  62. 
subscription  therefor,  see  Sdbsceiption. 
certificate  may  be  obtained  from  the  corporation,  61. 
is  transferable,  331. 
location  as  regards  attachment,  485. 
location  as  regards  jurisdiction,  759. 
received  by  corporation  on  sale  of  its  property,  671-674. 
classes  of,  12. 

and  bonds,  issue  of  fictitious,  766. 
as  a  bonus  with  bonds,  42,  766. 

condemnation  of,  under  power  of  eminent  domain,  671,  896. 
definition  of,  in  England,  12. 
executory  contract  of  sale,  334. 

held  by  corporations  knovni  as  "holding  corporations,"  317. 
held  by  voluntary  associations,  622h. 
issue  of,  12. 
is  not  real  estate,  12. 
issued  in  order  to  carry  an  election,  614. 

with  bonds  for  construction  work,  18,  766. 

for  contract  Work  and  the  work  is  not  completed,  46. 

for  partnership  property,  27,  672. 

for  property,  English  statute,  23. 

by  money  subscriptions,  17. 
law  of  place  goveriiing,  12. 
legality  of  various  transactions  in,  445,  note, 
nature  of,  12. 
option  on,  334. 

purchase  of,  from  administrators,  433. 
remedies  for  breach  of  contract  to  sell,  335. 
reorganization  by  scaling  down,  883. 
sale  of,  by  agents,  429. 

measure  of  damages  for  failure  to  complete  contract,  336,  586. 
overissued,  liability  of  vendor,  296. 
at  less  than  par  value,  see  ' '  Watered  ' '  Stock. 
shares  of,  when  covered  by  corporate  mortgage,  317,  464,  852. 
subscription  for,  by  municipal  corporation,  90,  91. 
subscriptions  to,  as  affected  by  mortgage,  852. 
temporary  certificate  for,  on  reorganization,  888. 
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References  are  to  sections. 

STOCK— OontinueS. 

though  owned  by  one  party  does  not  afifect  eorporation,  6,  709. 

voted  for  issue  of  bonds,  cannot  attack  same,  848fc 

voting  by  one  corporation  in  another,  662. 

what  is  preferred,  267. 

when  may  be  preferred,  268. 

fictitiously  paid  up,  12,  28. 

objects  of  issuing,  28. 

methods  of  issuing,  29. 

legality  of  such  issues,  30. 
methods  of  issuing,  16-27. 
for  property,  etc.,  18. 

sold  by  the  holders  to  third  persons  for  bonds,  316,  note, 
may  be  condemned,  896. 
legal  proceedings  affecting,  12. 
"watered,"  see  "Watekbd"  Stock, 

legality  of,  3. 
given  to  directors,  etc.,  650. 
common,   preferred,   "watered,"  fictitiously  paid  up,   deferred,  overissued, 

spurious,  special,  definitions,  12. 
certificate  of,  may  be  broken  up  into  smaller  certificates,  13. 
need  not  be  under  seal,  13. 
not  necessary  to  complete  ownership,  13, 
certificates  of,  defined,  13. 

not  negotiable  instruments,  13. 
methods  of  issuing  legally,  16. 
issue  of,  16,  etc. 
place  of  suit  to  obtain,  12. 

pooling  of.  New  Tork  statute  in  regard  to,  622/, 
power  of  a  corporation  to  acquire,  in  another  corporation  in  payment  for 

property,  671. 
preferred,  form  of,  269,  note, 
registrar  of,  13. 
running  to  bearer,  412. 
running  to  bearer  is  negotiable,  13. 
waiver  of  fraud  by  vendor,  356. 
witness  to  transfer  of,  375. 
worthless,  sale  of  may  be  a  criminal  offense,  40. 

STOCK,  DEBENTUEE,  definition  of,  14. 

STOCK-BOOK.    See  also  Contract;  Inspection;  Teanspek  of  Stock. 
irregular  or  incomplete  registries  of  transfers,  258. 
entries  on,  as  evidence  of  stockholdership,  55. 
corporation  need  have  only  eertificat«-book,  382, 
right  of  stockholder  to  examine,  see  Inspection. 
registry  of  transfer,  14,  382. 

STOCK-BEOKEES.    See  also  Brokers. 

cannot  bind  customer  beyond  limits  of  orders,  448, 

definition,  447. 

infancy  of,  a  defense,  446. 

liability  of  customer  to,  who  introduces  infant  seller  to  purchaser,  446, 

to  infant  for  money  lost  in  stock  transactions,  446. 

to  other  party  where  contract  not  completed  by  reason  o£  infancy  of 
broker's  principal,  446. 
may  correct  palpable  error  in  customer 's  order,  448,  note, 
measure  of  damages  in  actions  by  or  against,  460,  461,  462. 
must  obey  orders  of  customer,  448, 

liability  for  failure,  448. 
national  bank  may  not  be,  446. 

purchasing  stock  for  a  customer  on  a  margin  is  a  pledgee,  457,  467, 
relation  of  customer  and,  may  be  unintentionally  established,  447. 
terms  peculiar  to,  445  and  note. 
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STOCK-BEOKBES — continued. 
unintentional  liability  of,  447. 
what  are,  445  and  note, 
who  may  be,  446. 
STOCK  DIVIDENDS, 

a  means  of  issuing  paid-up  stock,  51,  536. 
as  a  means  of  increasing  the  capital  stock,  287. 
issue  of  stock  by,  16,  25,  536,  537. 
STOCK  EXCHANGE.    See  also  Brokers. 
definition,  445. 
public  duties  of,  932. 
expulsion  from,  504,  note, 
nature  of,  504. 
■  STOCKHOLDEES, 

accepting  amendments  to  charter,  499. 

acquiescing  in  increase  of  stock  by  directors  are  bound  thereby,  28o» 

action  against  directors  for  negligence,  701-703. 

third  persons  for  fraud  against  the  corporation,  656. 
for  the  frauds  of  directors,  645. 

under  what  conditions  such  suits  can  be  brought,  646. 
to  remedy  corporate  wrongs,  see  SmTS. 
adjourned  meetings  of,  601. 
admissions  and  declarations  of,  726. 

not  admissible  as  against  another  stockholder,  11. 
agreement  to  act  and  vote  together,  622. 

to  guarantee  company  debts,  76. 
all  assenting,  the  corporation  may  issue  accommodation  paper,  774. 
and  reorganization,  883-890  (ch.  LII). 
are  distinct  from  the  corporation,  709. 
entitled  to  certificates,  13,  61, 192. 

liable  for  dividends  received  from  the  capital  stock,  548. 
not  parties  to  suits  by  or  against  the  corporation,  750,  751, 
privileged  in  their  debates,  606. 
as  an  alderman,  11. 

creditors,  enforcing  statutory  liability  of  other  stockholders,  218. 
creditors  of  the  corporation,  11,  692. 
judges,  11. 
jurors,  11. 
receivers,  11. 
witnesses,  11. 
assenting  to  an  ultra  vires  guaranty,  cannot  afterwards  attack  it,  775, 
attacking  mortgage,  735,  766,  788,  848{. 
calls  made  to  defraud  creditors  will  be  enjoined,  113. 
cannot  act  except  in  meeting  assembled,  625-627. 
cause  dissolution,  632. 
contract  for  the  corporation,  709. 

control  the  beginning,  compromising,  etc.,  of  corporate  suits,  750. 
enjoin  issue  of  preferred  stock  where  provision  is  made  in  original  by- 
laws, 268,  note, 
institute  suit  for  trespass  against  corporate  property,  750. 
question  the  advisability  of  calls,  113. 
remove  directors,  711. 

take  appeal  where  corporation  does  not,  750. 
complaining  of  change  of  route  of  railroad,  909. 
consent  to  mortgage,  779,  808. 

contracts  of,  cannot  be  enforced  by  the  corporation,  897. 
controlling  one  road,  may  purclxase  the  control  of  another  railroad,  314,  317. 
debts  of,  paid  by  corporation,  3. 
defined,  10. 

delay  in  complaining  of  illegal  lease  of  railroad,  728-733,  894. 
deprived  of  stock,  remedies  of,  573-587  (ch.  XXXV). 
directors  alone  have  power  to  e-xercise  a  statutory  power  to  lease,  894. 
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STOCKHOLDEES— contiriMed. 

discovery  of  their  names,  204,  note,  206,  note.  _  _    . 

distinct  from  corporation,  but  sometimes  the  corporate  existence  is  ignored  by 

the  courts,  663.  ■  ; 

distribution  of  assets  among,  3. 

donation  of  stock  or  money  to  corporation  and  contracts  in  regard  theretp,  76. 
effect  of  there  being  less  than  the  charter  requires,  631. 
frauds  of  a  majority  upon  the  minority,  662. 

of  directors,  see  Directors. 
have  few  functions  in  the  corporation,  708-711. 
prior  right  to  subscribe  for  new  stock,  286. 
in  contempt  of  court,  663,  755. 
in  insurance  company,  11. 
instead  of  directors,  are  the  proper  parties  to  accept  or  reject  amendments  to 

the  charter,  499. 
issue  of  stock  not  essential  to,  192. 

liability  as  partners  by  reason  of  irregular  incorporation,  231-236,  637. 
by  statute  to  corporate  creditors,  see  LiABiLirT. 
on  "watered"  stock,  see  "Watered"  Stock. 

to  corporate  creditors,  amendment  to  charter  increasing  or  decreas- 
ing, 497. 
lieu  of  the  corporation  on  their  stock,  see  Lien. 

majority  of;  discretion  of,  cannot  be  objected  to  by  the  minority,  as  to  intra 
vires  acts,  unless  fraud  is  involved,  684. 
selling  property  to  themselves,  662. 
make  the  by-laws,  4a,  708. 

may  accept  pay  for  consenting  to  sale  of  corporate  property,  11. 
attack  fraudulent  bonds  and  fraudulent  foreclosure,  848i.   ' 
authorize  an  increase  of  stock,  285.  . 
be  interested  in  construction  company,  649,  note, 
contract  with  the  corporation,  11.  '    ' 

dissolve  the  corporation,  629,  630. 
enjoin  corporation  from  paying  an  illegal  tax,  562. 
illegal  dividend,  547. 

lease,  sale,  or  consolidation  of  railroad,  '894. 
or  set  aside  ultra  vires  acts,  667-681  (ch.  XL). 
ultra  vires  mortgage,  780. 
unauthorized  issue  of  preferred  stock,  268.   - 
insure  their  interest,  11.  •  , 

object  to  amendment  to  charter  authorizing  sale,  lease,  etc.,  of  railroad, 

896. 
object  to  ultra  vires  act,  even  though  he  was  present  and  did  not  vote,  671. 
prevent  railroad  making  bridge  free  of  toll,  909. 

repeal  of  charter,  when,  639. 
purchase  bonds,  766. 
sue  the  corporation,  11. 
meetings,  see  Election;  Meetings. 

authorizing  bonds  and  mortgage,  808. 
not  necessary  to  authorization  of  mortgage,  808. 
mortgage  without  assent  may  be  equitable,  794. 
municipality  as,  rights  of,  99,  612. 

release  from  subscription  by  reason  of  consolidation,  102. 
no  relation  of  debtor  and  creditor  between  corporation  and  preferred,  267. 
not  bound  by  jtidgment  against  corporation  as  to  patent,  11. 
to  investigate  the  truth  of  representations,  150. 
chargeable  with  notice  of  facts  known  to  the  corporation,  727,  730. 
liable  for  debts  of  corporation,  11,  230^243. 

libel  in  bringing  suit  for  frauds  of  directors,  645. 
promoter's  expenses  and  for  incorporating  expenses,  63,  706. 
that  part  of  the  capital  stock  which  is  not  subscribed,  243. 

see  also  Liabilitt. 
criminal  acts  of  corporatidn,  11. 
(269) 
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STOCKHOLDERS— conimued. 

not  an  agent  of  the  corporation,  11. 
notice  to,  727. 

objecting  to  issue  of  bonds  below  par,  735,  766,  788,  848i. 
of  corporation  generally  not  appointed  receiver,  864. 
.owiiiiig  aH  of  i:he  capital  atock,  cannot  contract  for  the  corporation,  709. 

may  issue  "watered"  bonds,  662,  766. 
is  BOt  dissolution,  631. 
majority  of  the  stock,  are  not  liable  for  acts  of  the  corporation,  314, 
note, 
persons  cannot  be  compelled  ito  become,  501,  640,  note, 
power  to  expel  members,  11,  504,  710. 

to  fine  for  violation  of  by-laws,  11. 
powers  of,  11. 
proof  of  being  such,  55. 
purchasing  at  foreclosure  sale,  886,  note, 
priyileged  in  their  remarks  at  meetings,  645. 
ratification  of  voidable  acts  of  directors,  662,  728-733. 
receivers  in  behalf  of,  863. 
relation  towards  corpoiatiom,  11. 
right  of  party  contracting  with  corporation  to  rely  on  proper  corporate  action 

having  been  taken  by,  725. 
right  to  .eoBijKreimise  and  discontinue  suit  instituted  in  behalf  of  himself  and 

others,  748. 
right  to  dissolve  the  corporation,  see  Dissolution,  etc. 
dividends,  11,  538,  539,  545. 

examine  the  books  of  lie  conqaany,  see  Inspection. 
object  to  an  amendment  to  a  charter,  see  Amendments  to  Chaetees. 
participate  in  reorganization  may  invalidate  same,  886,  note, 
prevent  the  corporation  from  undertaking  a  new  business,  680. 
rights  upon  dissolution,  641. 

service  upon,  in  suits  against  the  corporation,  is  not  good,  752. 
statute  requiring  their  assent  to  a  moiifgage,  779,  808. 
stockholdership,  evidence  of,  by  corporate  books,  55. 
suing  in  the  imterest  of  a  rival  company,  736. 

suits  against,  do  not  prevent  a  sale  of  the  corporate  property,  480,  note, 
against  third  persons  for  wrongs  to  the  corporation,  656,  738. 
to  remedy  corporate  wrongs  is  in  equity,  not  at  law,  734. 

fraudulent  acts  of  directors,  majority  of  stodMioHers,  etc., 
see  Fkaudulent  Acts,  etc. 
voluntary  assessment,  effect  as  to  statutory  liability,  225. 
vote  not  neoessady  to  lease  of  raalroad,  894. 
when  may  create  preferred  stock,  368. 

who  are  also  creditors,  may  begin  suit  to  enforce  subscriptions,  205,  note, 
as  to  statutory  liability,  see  212,  213,  218. 
STOCKHOLDING  COEPOEATIONS  known  as  "holding  corporations." 
nature  and  legality  of,  317. 
mortgages  by,  317,  815. 
pledge  by,  317. 
STOCK  LED6EE,  definition  of,  14. 
unnecessary,  382. 

STOCKTAED  COMPANY,  riglits,  duties,  and  liabilities  of,  932. 
reduction  of  rates  by  legislature,  902. 
STOLEN, 

bonds,  767. 

before  trustee 's  certificate  is  attached,  764. 
bona  fide  purchaser  of,  767. 
coupons,  767. 
or  lost  certificates  of  €tock  indorsed  in  blank,  ,358,  359,  406,  437.     See  also 

Sales  op  Stock. 
owner  of  lost  certificate  of  stock  may  obtain  new  certificate,  359. 
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"STOP  ORDilE"in  stoek-gambEng,  448. 
STOET,  Justice,  on  capital  stock  as  a  trust  fund,  9. 

law  of  place  governing  stock,  12. 
"STRADDLE"  in  stock,  explained,  445,  note. 
STREET, 

crossing  of,  by  railroad,  906,  915. 

damages  to  abutting  property  owners  for  telegraph  line,  933. 
liability  of  gas  company  to  abutting  property  owners  for  use  of,  927. 
right  of  abutting  property  owners  to  damages  from  telephone  company,  930. 
ri^t  of  water-works  company  to  lay  pipes  in,  cannot  be  questioned  by  indi- 
vidual, 931. 
use  of,  by  street  railways,  913. 

conditions  upon  the  grant,  913. 
tlie  right  once  granted  is  a  contract,  913. 
who  may  grant  the  right,  913. 
perpetual  right  to  use,  913j  925,  931. 
STREET  RAILWAYS, 

abandonment  of  route,  913. 
cannot  be  constructed  for  private  purposes,  913. 
condemning  land,  915. 
conditions  of  grading,  920. 
crossing  a  steam  railroad,  915. 
double  tracks,  switches,  etc,  915. 
exclusive  rights,  913. 
general  powers  of,  915. 
general  statutes  apply  to,  915. 
incorporating  expenses,  706. 
incorporation  of,  912. 
legislature  may  regulate,  915. 
liability  for  negligence,  918. 
limitation  on  time  of  construction,  913. 
loss  of  franchises  for  not  completing  work  in  time,  913. 
on  plank-road,  914,  929. 
ordinance  of  city  vrith,  is  a  contract,  913. 
ordinances  of  city  in  regard  to,  919. 
paving,  assessments,  etc.,  920. 
priority  in  occupying  street,  913. 
purchaser  at  foreclosure  sale,  913. 
reduction  of  rates  by  legislature,  902. 
regulations  as  to  daily  operation,  917. 
right  to  run  over  tracks  of  another  company,  .916. 
use  steam,  '915. 
use  the  streets,  913. 
rights  of  abutting  property  owners,  914. 
taxes  levied  upon,  921. 
use  of  electricity,  cable,  etc.,  915. 
wires  interfering  with  telegraph  wires,  937. 
STRICT, 

compliance  with  formalities  prescribed  by  statute,  see  Eoemalities. 
construction  of  charters,  2. 

foreclosure,  after,  legislature  may  authorize  trustee  to  convey,  824,  889. 
by  trustee  of  mortgage,  823. 

STRIKES, 

agBoMh  a  receiver,  870. 

as  an  excuse  for  not  running  trains,  905,  917. 

may  be  criminal  conspiracy  as  regards  interstate  freight,  904. 

appointment  of  receiver  upon  the  occurrence  of,  863. 
STJBCONTEACTOE, 

his  relation  to  the  contractor,  911. 

lien  of,  860. 
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SUBPOENA  DUCES  TECUM  in  reference  to  corporate  books,  519. 

communications  between  directors  and  of&cers  priv- 
ileged, 519. 

SUBROGATION, 

to  mortgage  security,  765,  793. 
rights  of  bondholders,  765. 

SUBSCEIBEB.    See  also  Liability;  Subscription. 
defined,  10. 

bound  to  know  the  legal  effect  of  his  contract,  54. 
who  is  also  a  creditor,  may  begin  suit  to  collect  subscriptions,  205,  note. 

■     as  to  the  statutory  liability,  218.' 
discovery  of  their  names,  204,  note,  206,  note, 
not  bound  to  investigate  truth  of  representations,  150. 
is  not  liable  for  expenses,  etc.,  incurred  by  promoters  and  for  incorporation, 

63,  706. 
rights  against  promoters,  706. 
to  stock  causing  issue  to  be  made  to  an  appointee,  50. 

SUBSCRIPTION.    See  also  Call;   Conditional  Subsceiptions;  Contbact;  Db- 
PENSES;  Dummies;  Stjbsckiber. 
agreement  varying  from  certificate  of  incorporation,  54,  62. 
alteration  of,  62. 
as  a  donation,  form  of,  71,  note. 

as  affected  by  change  in  purposes  of  corporation,  54,  62. 
by  parol,  52. 
estoppel  to  deny,  52. 

assuming  the  position  of  stockholder,  52. 
accepting  the  benefits  of  stockholdership,  52. 
proof  by  copies,  52,  note. 

in  certificate  of  incorporation,  53.  « 

mistake,  53. 

proof  of,  by  paying  calls,  53,  note. 
lex  loci  contractus,.  12,  53,  note,  199. 
presumption  from  stock  register,  53,  note,  55. 
accepting  certificate  is  proof,  52. 
must  be  payable  within  a  reasonable  time,  53,  note, 
on  loose  sheets  of  paper,  53,  note, 
acceptance  by  the  corporation,  72,  note, 
as  a  gift,  71,  note. 

as  affected  \>-^  modification  of  plan  of  proposed  enterprise,  194, 
conditional,  see  Conditional  Subscbiptions. 
enforcement  by  assignee,  71,  111. 
by  railroad  to  stock  of  another  company,  illegal,  64,  314,  909, 

receivers,  872. 
condition  of,  by  municipality,  97.  . 
contract,  alteration  of,  62. 
by  municipal  corporation,  90,  91. 
how  contract  may  be  entered  into,' 52. 

intent  principal  factor  in  determining  existence  of  contract,  52. 
paid  by  dividend,  167. 
revocable  by  its  terms,  167. 
paid  for-  by  note,  20. 
payable  in  property,  when  illegal,  19. 

what  property  may  be  received  in  payment,  20-24. 

such  payments  when  a  matter  of  favor  and  when  a  contract  right,  21, 

surrender  of,  167. 

substitution  of,  167. 
defenses  thereto,  see  Defenses. 
to  overissued  stock,  ♦rights  of  the  subscriber,  298. 
invalidated  by  illegality  of  business  of  corporation,  53,  236. 
right  of,  to  unissued  capital  stock,  70. 
to  stock  as  affected  by  mortgage,  852. 
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SVBSCBIPTIO^— continued.  ' 

to  stock  by  underwriter,  52. 

forgery  of,  253. 
full,  of  iDcrease  of  stock,  is  not  necessary,  288,  289,  note, 
right  of  corporation  to  refuse  to  allow  registry  of  transfer  imtil  subscription 

is  paid,  394. 
■who  may  subscribe,  64-70.  > 

actionto  collect,  71-76. 
a  fund  for  creditors,  199. 

by  a  city,  county,  or  town,  see  Municipal  (subscriptions), 
interest-bearing,  277. 
defense  of  illegal  directors,  110. 
liability  on,  where  there  has  been  a  transfer  of  the  stock,  see  Teakspek  of 

Stock. 
formaUtjes  in  making,  52-54. 
proof  of,  55. 

taken  by  commissioners,  57. 
in  excess  of  capital  stock,  58. 
delivered  in  escrow,  60. 
issue  of  certificate,  61. 
substitution  of  subscribers,  62. 
recovery  back  of  money  paid,  63« 
corporations  cannot  subscribe,  64. 
commissioners  may  subscribe,  65. 
directors  may  subscribe,  65. 
a  partner  may  subscribe,  65. , 
married  women  may  subscribe,  66. 
infant  cannot  subscribe,  67. 
agent  may  subscribe,  68. 
taken  by  corporate  agent,  69. 
consideration  of,  71-75. 
for  stock,  is  one  mode  of  issuing,  17. 

collection  for  the  benefit  of  corporate  creditors,  199-211  (ch.  XI).    • 
parol  agreement  that  it  shall  not  be  enforced  is  no  defense,  138. 
by  municipality,  need  not  be  actually  written,  96. 
is  due  only  after  a  call,  105.     See  also  Call. 
payment  before  a  call,  106. 

payment  may  be  by  dividend,  42.  , 

amendment  to  charter  authorizing  commencement   of  business  before   there 

is  a  full,  500,  note, 
assignment  by  the  corporation  before  or  after  call.  111. 
■  method  of,  52-76. 
conditional,  payment  in  property,  19. 

though  unpaid,  does  not  prevent  a  claim  to  dividends,  540. 
for  the  benefit  of  contractors,  76. 
for  new  stock,   director  taking  the  right  which  belongs  to  the  corporation, 

70,  614,  653,  note, 
liability  of  purchaser  of  certificate  on  unpaid  par  value,  418. 
the  right  to  subscribe  for  new  stock,  as  between  life  tenant  and  remainderman, 

559. 
amendment  to  charter  transferring  subscriptions  to  another  corporation,  500, 

note, 
release  from,  by  reason  of  amendments  to  charter,  502. 
defense  that  the  prospectus  misstates  the  character  of  the  charter,  145,  194, 

502,  note, 
miscellaneous  defenses  to,  166-198. 

may  exist  though  no  certificates  of  stock  are  issued,  192. 
by  insolvents,  a  misuser,  633,  note. 

payable  in  property,  to  be  returned  upon  dissolution,  170,  641. 
unpaid  on  forfeited  stock,  133. 

SUBSEQUENTLT-ACQUIEED  PEOPEETT, 
may  be  covered  by  mortgage,  857. 
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BIJBSEQTTENTLY  ACQUIEED  PEOPEETY— co7i*MiM«d. 
mortgage  to  secure,  787. 

subsequent  creditors  cannot  complain  of  issue  of  bonds,  8i81e. 
SUBSEQUENT  MOETGAGEE, 

cannot  compel  prior  mortgagee  to  foreclose,  835,  845. 
when  may  object  to  prior  illegal  mortgage,  766,  788,  816,  848, 
SUBSTANTIAL  PEEEOBMANCE  of  the  condition  to  a  subscription,  86. 
SUBSTITUTION, 
of  subscribers,  62. 

stockholders  before  issue  of  stock,  62. 
stockholders  in  foreign  corporation,  62. 
subscriber's  liability  on  "watered"  stock,  49,  50. 
subscribers  for  stock,  167. 
SUBWAY  COMPANY,  932,  942. 
SUGAE  company,  municipality  cannot  aid,  91,  note. 
SUITS.    See  Equitable. 

in  equity  by  the  state  to  declare  void  watered  stock,  37. 

to  obtain  stock,  place  of,  12. 

applicable  to  persons  are  applicable  to  corporations,  15a. 

error  in  name  of  corporation,  15. 

stockholders '  suits  to  remedy  frauds,  ultra  vires  acts,  etc. : 

jurisdiction  of  the  court ;  jurisdiction  of  the  federal  courts  in  sneli  cases ;. 
jurisdiction  over  foreign  corporations;  when  is  the  remedy  in  equity 
and  when  at  law;  the  complainant  in  equity  must  sue  in  behaU  of 
himself  and  all  other  stockholders;  the  results  of  the  suit  belong  to  the 
corporation,  734. 
parties  plaintiff;  who  may  bring  the  suit;  unregistered  transferees;  trus- 
tees; pledgees;  stock  that  has  voted  in  favor  of  the  act;  small  stock- 
holders; corporate  creditors;  receiver,  735. 
rule  when  the  plaintiff  stockholder  sues  in  the  interest  of  a  rival  company, 

or  purchases  Ms  stock  for  the  purpose  of  bringing  suit,  736. 
ninety-fourth  rule  in  federal  courts  as  to  suits  by  transferees,  737. 
parties  defendant  herein:  the  corporation;  directors;  third  persons;  the 

receiver,  738. 
complainant 's  biU  must  not  improperly  join  two  or  more  causes  of  action 

herein,  739. 
complainant  must  allege  that  he  requested  the  corporation  to  bring  the 
sni^  and  that  the  corporation  refused  or  neglected  to  do  so;  ninety- 
fourth  rule  of  the  federal  courts  on  this  lubiect;  request  to  receiver, 
740. 
when  such  an  allegation  may  be  omitted,  741. 
miscellaneous  allegations  of  the  complaint,  742, 
prayer  for  relief,  743. 
property  received  under  the  act  objected  to  must  be  returned  upon  that 

act  being  set  aside,  744. 
injunction  restraining  the  corporate  officers  and  others  from  doing  speci- 
fied acts,  745.. 
appointment  of  a  receiver;  injunction  against  corporate  ofScers  acting 

at  all;  removal  of  director  by  the  court  or  corporation,  746. 
miscellaneous  remedies,  747. 

the  complaining  stockholder  controls  the  conduct  of  the  suit;   similar 
suits  elsewhere;  right  of  other  stockholders  to  come  into  the  suit;  com- 
promise and  discontinuance;  costs  and  disbursements,  748. 
no  contribution  among  the  directors,  749. 
by  or  against  corporations : 

discretion  of  directors  in  refusing  to  institute  or  defend  action  involv- 
ing corporate  interests  not  generally  interfered  with  by  the  court;  in- 
tervention by  stockholders,  750. 
must  be  in  corporate  name,  751. 

service  on  a  domestic  corporation;  appearance;  answer,  752. 
allegation  and  proof  of  incorporation,  753. 
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SUIT  S — eontimied. 

by  or  against  corporations — continued. 
confession  of  judgment,  754. 
injunction  and  contempt,  755. 
contempt  and  sequestration,  756. 

foreign  corporations  may  sue  and  be  sued;  stockholders'  suits  against 
foreign  corporations;  garnishment;  statute  of  limitations;  usury,  757. 
service  in  suits  against  a  foreign  corporation,  758. 

jurisdiction   of   federal   courts;    '^' dummy"    corporations-;    residence   of 
corporations;  jurisdiction  where  service  is  on  an  officer  temporarily  in 
the  state;  federal  corporations,  759. 
affecting  sales  of  stock,.  363,  364.    See  also  Sales  op  Stock. 
by  corporation,  presumed  to  ha,ve  been,  authorized,  714,  note, 
president  may  commence,  716. 
who  else  may  commence,  717-720. 

by  or  against  a  corporation  which  is  dissolved,  641,  note,.  642. 
between  corporation  ajid  stockholder,  11. 
against  a  corporation  which  is  dissolved,.  629,  note^  642,. 

receiver,  870. 
at  law  upon  bond-,  770. 
by  receivers,  leave  of  court  should  be  obtained,  867. 

to  obtain  possession,  869. 
effect  on,  by  discharge  of  receiver,  882. 
on  coupons,  772. 

pending  at  time  of  appointment  of  receiver,  870. 
to  foreclose  not  limited  by  other  provisions,  800. 
which  the  trustee  of  a  mortgage  may  institute,  816. 
SUM,  PEINCIPAL,  declaring  due,  800. 
SUMMONS.    See  Service. 
SUPEEINTENDENT, 

purchasing  from  corporation,  653. 
salary  of,  657. 

admissions  and  declarations  of,  726. 
notice  to,  727. 

extent  and  limitations  of  his  powers,  719. 
secret  gift  to,  €50,  note. 
SUPERSEDEAS  BOND  on  appeal  iu  foreclosure,  849. 
SUPPLIES, 

as  affected  by  mortgage,  852. 
lien  for,  by  statute,  859. 
SUPPLY  AND  LABOR  claims,  priority  over  mortgage,  861. 
SUPPRESSION  OF  TRUTH  may  be  a  misrepresentation,  148. 
SUPREME   COURT   OF  THE  UNITED   STATES.    See  also  United  States 
Supreme  Coukt. 
appointment  of  receiver  by,  863. 
SURETY.    See  also  Guakantt. 

accommodatioii  by  a  corporation,  774. 
SURPLUS, 

after  forfeiture  of  stock,  133. 
earnings,  see  Dividends. 
profits,  see  Dividends. 
SURRENDER, 

of  franchises  by  the  stockholders,  629, 
charter,  see  Dissolution. 
shares,  167-170. 

subscription,  167.    See  Defenses. 
SUSPENDING  SPECIE  PAYMENTS,  a  misuser,  633>.note. 
SUSPENSION, 

of  business,  see  Dibectoes;  DissoLtmoN;  Stocehou>ebs, 
of  officers,  see  Removal. 
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SYNDICATE,  including  directors,  purchasing  from  the  corporation,  653,  note. 
See  also  "Trusts." 
underwriting,  14. 

T. 

TAKING, 

by  eminent  domain,  see  Eminent  Domain. 
possession  by  trustee  of  mortgage,  803. 
TAXATION  of  stock  and  corporations. 

the  four  methods  of  taxing  corporate  interests,  56,1.' 

the  first  three  methods  of  taxation,  562. 

tax  on  shares  of  stock  as  distinguished  from  the  other  methods,  563. 

as  affecting  Interstate  Commerce,  572(2. 

general  principles,  572o. 

exemption  from,  572b. 

as  affecting  tax  on  shares  of  stock,  568. 
does  not  pass  to  purchaser  at  foreclosure  sale,  890. 
may  be  condemned  under  power  of  eminent  domain,  905. 
repeal  of,  497. 

as  affected  by  a  consolidation,  5726,  897. 
of  bonds,  765. 

certain  joint-stock  associations,  505,  note.  ,  " 

corporations,  amendment  to  charter,  stockholder 's  right  to  object,  494. 

stockholder  may  prevent  illegal,  750. 
foreign  corporations,  572c. 
interstate  commerce,  572d. 
national  bank  stock,  569-572. 
property  of  "trusts,"  622ft. 
telegraph  companies,  938. 
inheritance,  572e. 
is  a  lien  when,  860. 

collection  of  taxes,  when  a  receiver  is  in  charge,  871. 
as  between  life  tenant  and  remainder-man,  560. 
sale,  purchase  by  director,  653. 
construction  of  words  "capital  stock,"  8. 

stockholder  enjoining  payment  of,  681.  ,  ■ 

place  in  which  shares  in  national-bank  stock  may  be  taxed,  570. 

tax  must  not  be  greater  than  that  imposed  on  other,  "moneyed-  capital," 

Oil. 

bank  may  bring  suit  to  restrain  illegal  tax  on  its  stockholders,  572. 
tax  on  stockholders  residing  in  the  state  creating  the  corporation,  564. 

resident  stockholders  in  a  non-resident  or  foreign  corporation,  565. 

non-resident  stockholders  in  resident  or  domestic  corporation;    mode 
of  collecting,  566. 
double  taxation,  567. 

default  in  payment  of  taxes  as  cause  for  foreclosure,  836,  862. 
levied  upon  street  railroads,  see  Ste^iet  Railways. 
lien  for,  as  against  mortgage,  860. 
provision  in  mortgage  as  to,  799. 
of  transfers  or  sales  of  stock,  572a. 
inheritance,  572c. 
TELEGEAPH  COMPANY, 

by  express  contract  its  property  may  be  made  personalty,  941. 
cannot  mortgage,  lease,  or  sell  its  line  without  express  authority,  941. 
exclusive  privileges,  934. 
is  a  quasi-public  corporation,  939. 
liability  for  damages  for  construction  on  street,  933. 
may  be  required  to  pay  a  license  fee  on  each  pole,  938. 

cannot  obtain  from  railroads  the  exclusive  privilege  to  erect  poles  or  string 
wires,  934. 
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TELEGRAPH  COMPANY— continued. 
public  duties  of,  939. 
obliged  to  extend  its  services  to  all,  939. 
relation  to  railroads,  934. 
right  to  construct  on  street,  933. 
taxation  of  interstate,  572d,  696,  938. 

must  not  interfere  with  interstate  commerce,  938.  ' 

interfering  with  electric-light  wires,  937. 
tree  claims  against,  936. 
and  municipalities,  935. 
accidents  from,  936. 
license  fees  from,  938. 
production  of  messages,  940. 
consolidation,  lease,  or  sale  of,  941. 
subways,  942. 
cables,  943. 
telegraph  line, 

raUroad  may  construct,  909,  934. 

on  turnpikes,  934. 

on  bridges,  934. 

foreclosure  of,  840,  note. 

TELEPHONE  COMPANIES, 

cannot  enjoin  railroad  companies  from  using  electricity,  914,  930. 
must  furnish  equal  facilities  to  all,  930. 

pay  damages  to   abutting  property  owners   on  country  highway,  930, 
933. 
rates  may  be  reduced  by  the  legislature,  902,  930. 
similar  to  telegraph  company,  930. 
current,  disturbed  by  street  railway,  914. 
wires  interfering  with  telegraph  wires,  937. 

TELLEE,  powers  of,  720. 

TENANT  FOE  LIFE.    See  Life  Estates. 

TENDEE.    See  also  Defenses. 

or  return  of  consideration  in  stockholders'  suits,  744. 
of  stock  on  contract,  335,  336. 
to  avoid  forfeiture,  132. 
of  interest  on  foreclosure,  850. 
to  prevent  foreclosure,  846. 
TENNESSEE,      . 

decisions  on  sale,  etc.,  of  railroads,  892,  note, 
rule  as  to  taxation  of  stock,  568. 

assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

watered  stock,  46,  47,  notes. 

ultra  vires  acts,  681,  note, 
statutes  relative  to  foreign  corporations,  696,  note. 

TEEMINUS,  '      '  , 

amendment  to  charter  authorizing  change  of,  499,  note,  500,  note, 
joint  use  of,  by  railroads,  898. 
subject  to  mortgage,  857. 

TEEMS  OF  GEANT  by  city  or  town  to  street  raUway,  913. 

to  telegraph  company,  935. 

TEXAS, 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

Hen  statute,  859. 

rule  as  regards  transfer  of  stock  without  registry,  487. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 

statutory  liability  on  stock  issued  below  par,  47. 

rule  as  to  ultra  vires  acts,  681,  note. 

statutes  relative  to  foreign  corporations,  696,  note. 
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THEFT, 

of  bonds,  767. 

certificates  of  stock,  437. 
coupons,  767,  771. 

stock,  duty  of  corporation,  358,  359,  406. 
THE  MACKAY  COMPANIES,  622h. 
TIES,  railroad,  as  affected  by  mortgage,  852. 
TIME, 

allowed  bondholders  to  come  into  reorganization,  888. 
as  a  bar,  see  Laches. 

in  the  performance  of  a  condition  to  a  subscription,  87. 
for  presenting  claims  against  a  receiver,  881. 
of  building  road,  amenfinent  to  charter  extending,  499,  note, 
calling  stockholders'  meetings  to  order,  604. 
delivery  of  stock  on  contract,  334. 
issue  of  bonds,  764. 
meeting,  fraudulent  change  in,  593. 
payment  of  bonds,  765. 

subscription  cannot  be  postponed  indefinitely,  53,  note.    See 
also  Calls. 
stockholders'  and  directors'  meetings,  see  Directors;  Meetings. 
when  calls  may  be  made  payable,  116. 

TITLE, 

claim  of,  in.  foreclosure  suit,  842. 

of  receivers,  dates  from  time  of  order  of  receivership,  866. 

to  bonds  forged  or  stolen,  764,  767. 

rolling-stock,  854,  855. 
upon  appointment  of  receiver,  866. 
TOLL-BEIDGB, 
made  free,  929. 
no  exclusive  privileges,  929. 
tolls: 

must  be  paid  on  plank-road,  929. 
of  bridge,  reduction  of,  by  legislature,  922. 
company,  how  far  covered  by  mortgage,  853. 
railroad  may  be  reduced  by  legislature,  902. 

must  be  reasonable,  901. 
right  to  collect,  mortgage  upon,  790. 
TONTINE,  policy-holder,  rights  of,  928. 
TOOLS  affected  by  mortgage,  852. 

TOETS, 

of  diaritable  coarporation,  156. 

against  corporation,  right  of  receiver  to  sue  on,  869. 

judgment  for,  may  be  collected  from  unpaid  subscriptions  for  stock,  210, 
note. 

judgment  for,  not  collectible  from  stockholders'  statutory  liability,  217. 

liability  of  lessor  and  lessee  of  railroad,  895. 
corporation  for,  156. 
TOWING  COMPANY,  is  not  a  common  carrier,  932. 
TOWN, 

power  to  subscribe  for  stock,  90,  91.    See  also  MunicipaIi  Sdbsckiptions. 

grant  by,  conditions  of,  913. 

TRACKS, 

for  temporary  siding,  covered  by  mortgage  when,  856. 

joint  use  of,  by  two  railroads,  898. 

not  repaired,  a  misuser,  633,  note. 

railroad  taking  up,  a  non-user,  634,  note,  903,  913,  917. 
TRADE,  restraint  of,  see  Monopolies;  "Trusts." 
TEADE-MAEK,  corporation  may  sell  its,  15. 
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TEADE-NAMB,  corporation  may  sell  its,  15. 
TEAFFIC, 

contracts  between  railroads,  '898. 

by  mortgagor,  rights  of  mortgagee,  860. 
receivers',  872. 
daty  of  common  carrier  to  carry  on,  903^  904. 
TEAIN8,  duty  of  railroad  to  run,  903. 

TEAN8FEEABILITT  of  stock  aa  important  feature  of  corporation,  3,  note. 
TEAN8FEE-B00K, 
unnecessary,  382. 
as  evidence  of  right  to  vote,  611. 
corporation  need  have  only  certificate-book,  382. 
de&iition  of,  14. 

right  of  a  stockholder  to  examine,  see  Inspection. 
use  of,  in  transfer  of  stock,  373. 
TEANSFEEEE.    See  also  Bona  Fide. 

cannot  complain  of  fraud  inducing  his  transferrer  to  subscribe,  156,  note. 

of  stock,  liability,  see  Thanspee  or  Stock;  Liability. 

irresponsible,  right  of  corporation  to  refuse  registry  of  transfer  to,  395. 

of  stock  tainted  with  fraud  in  an  election  cannot  complain,  620. 

has  same  rights  that  transferrer  had  as  to  bringing  suits,  736. 

but  not  where  transfer  is  merely  nominal,  736. 
bound  by  the  laches,  ratification,  or  participation  of  transferrer,  40,  733,  735, 

766,  788,  848fc. 
bona  fide  of  ' '  watered ' '  stock,  liability,  50. 
with  notice,  liability,  49. 
of  agents  liability  of,  on  stock,  249. 
from  trustee,  when  protected,  325-326. 
TEANSFEE  OP  BUSINESS,  670-674. 

TEANSFEE  OP  STOCK.    See  also  Bona  Pide  Puechasee;  Competency;  Cob- 
poeation;  Method;  Non-negotiability;  Eules  toe  Coepobations ;  Sales 
op  Stock;  Legacies  and  Gifts. 
as  affecting  the  liability,  254-266  (ch.  XV). 
formalities  of,  372. 

held  complete  where  facts  estop  parties  from  denying  the  transfer,  374. 
how  perfected,  373. 

may  be  completed  without  assignment  of  certificate,  374. 
on  certificate-book,  may  be  complete  without  transfer-book,  382. 
registry  of  transfer  sufficient  where  corporation  has  issued  no  certificates  of 

stock,  374. 
two  usual  steps  in  perfecting  a,  373. 
when  allowed  by  receiver,  872. 

liability  of  transferrer  on  unpaid  subscription  after  registry,  255. 
transferee  on  unpaid  Subscription  after  registry,  256. 
to  transferrer,  262. 
on  subscription  after  transfer  but  before  registry,  258. 
knowle(tee  that  the  shares  are  not  fully  paid  up,  how  far  imputable  to  a 

transftree,  257. 
irregular  and  attempted  transfers,  258. 
does  the  statutory  Kability  attach  when  the  corporate  debt  is  contracted,  or 

is  due  or  is  sued  upon,  259. 
transferrer's  statutory  lialsility  after  transfer  but  before  registry,  260. 
the  transferee's  statutory  liability,  261. 

transfers  to  a  "dummy"  or  to  an  insolvent  person  in  order  to  escape  lia- 
bility, 263-266. 
who  is  entitled  to  the  dividends,  539. 
to  increase  voting  power,  622. 
refused  because  calls  have  not  been  paid,  255,  note, 
to  the  corporation  itself,  the  transferrer  may  be  liable,  309,  312. 
after  dissolution,  641. 
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TEANSPEE  OP  STOCK— continued. 

as  affected  by  the  corporate  lien  for  stockholder's  debts,  532. 

of  forged  transfers  of  stock,  366-370. 

without  surrender  of  the  certificate,  360. 

to  a  "  dummy, ' '  421. 

of  certificates  of  stock  by  delivery  without  the  transfer  being  signed,  465. 

before  incorporation,  62. 

branch  registry  ofH.ce,  382. 

identification  of  transferrer  by  broker,  375. 

injunction  against,  579. 

rules  for  the  regulation  of,  410. 

witness  to,  375. 

without   registry   on  the   corporate  books,   effect   of   attachments   or   execu- 
tions issued  against  the  transferrer,  486-490. 

for  purpose  of  bringing  suit,  736. 

of  certificate  of  stock,  method,  441. 

shares  of  stock  are  transferable,  331. 
TEANSFEEEEE  of  stock,  liability,  see  Transfer  op  Stock;  Liability. 
TEANSFEES,  rules  regulating,  form  of,  410,  note. 

to  married  women,  law  governing,  12. 

or  sales  of  stock,  tax  on,  572a. 
TEANSMISSION  OF  SHAEES,  248,  252  and  ch.  XXXUI. 
TEANSPOETATION,  duty  of  common  carrier  to  give,  903.     See  also  Tramic. 
tEEASUEEE, 

has  no  implied  power  to  contract  for  the  corporation,  717. 

various  acts  which  he  cannot  do,  717. 

express  authority,  acquiescence,  or  ratification  may  validate  his  acts,  717. 

purchasing  from  corporations,  653. 

admissions  and  declarations  of,  726. 

notice  to,  727. 

may  also  be  secretary,  712. 

cannot  confess  judgment  for  the  corporation,  754,  note. 

may  sell  stock  owned  by  the  corporation,  316,  note. 

is  person  to  whom  calls  are  payable,  IW. 

liability  of,  on  irregularly-executed  corporate  contracts,  724. 

by-law  authorizing  removal  of,  711. 
TEEASUET  stock,  definition  of,  46. 

and  stockholders'  contracts  in'  regard  thereto,  76. 
may  be  sold  below  par,  42. 
may  legally  be  created  and  issued,  46. 
TEEE  CLAIMS  against  a  telegraph  or  telephone  company,  936. 
TEEES,  injury  to  by  telegraph  line,  936,  note. 
TEESPASS, 

on  the  case,  in  actions  relative  to  stock,  575.     See  Action. 

liability  of  directors,  etc.,  682. 

quare  clausum  fregit,  corporation  may  be  liable  for,  156. 

stockholder  cannot  institute  suit  for,  against  corporate  property,  750. 
TEIAL  BY  JURY, 

in  stockholder 's  suit  to  remedy  corporate  wrongs,  734. 

in  suits  against  receiver,  875. 

TEIAL  OP  ADVERSE  TITLE  m  foreclosure  suit,  842. 
TEICKY  AND  PEATJDULENT  waiver,  350. 
TEOVEE, 

in  action  relative  to  stock,  576.     See  also  Action. 

action  of,  for  bonds,  765. 
TETJCKMAN,  is  a  common  carrier,  932. 
TEtrST, 

anti.  Act  of  Congress  of  July  2,  1890,  503o. 

deed  of,  definition  of,  14. 
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I'RVS'T— continued. 

deed,  covering  bonds  and  stock,  317. 

investment,  to  acquire,  hold  and  vote  shares  of  stock,  622h. 

stock  deposited  in,  for  purpose  of  delivery  after  death,  308. 

' '  pooling ' '  of  stock  in,  622. 
TEUST  COMPANY.    See  Trustee. 

as  trustee  for  two  mortgages,  819,  886,  note. 

generally  preferred  as  trustee  of  corporate  mortgages,  813. 

may  be  receiver,  864. 
TRUST  DEED.     See  Mortgage. 
TEUST  FUND,  is  the  capital  stock  a,  9. 
TEUST  MOETGAGE  covering  stock,  464. 

TEUSTEE.    See  also  Directors;  Liability  or  Trustees;  Mortgage;  Sat.ts  of 
Stock. 
acts  of,  bind  bondholders,  817. 
after  default  may  examine  books  of  company,  815. 

strict  foreclosure,  legislature  may  authorize  conveyance  by,  889. 
and  collusive  foreclosures,  848. 
a  necessary  party  to  bondholders '  suits,  826. 
bondholders '  suits  to  prevent  waste,  etc.,  830. 

rights  if  foreclosure  was  fraudulent,  828,  848. 
cannot  be  held  liable  for  negligence  by  cross-bill  in  foreclosure  suit,  '845. 
certificate  on  bonds,  814. 

certificate,  bonds  stolen  before  it  is  attached,  764. 
certifying  bonds  as  fast  as  road  is  completed,  816,  note, 
compensation  of  trustees,  818,  874. 
corporation  as  a,  679. 
counsel  of  trustee,  818. 

death,  resignation,  and  removal  of  trustee,  819. 
declaring  whole  sum  due,  800. 
as  subscriber  to  stock,  65. 
delivery  of  bonds  to  trustee  in  trust,  816. 
director  as,  648. 
duties  of  trustees,  815. 

to  protect  the  property,  816. 

purchase  at  foreclosure  sale,  885. 
purchase  prior  Eens,  816. 
electing  himself  president  and  taking  a  salary,  612. 
exercise  of  power  of  sale  by,  803,  824. 

.  where  property  is  in  two  states,  840. 

"■       favoring  part  of  bondholders  on  reorganization,  886. 
foreclosing  coUusively,  848. 
foreclosing  must  not  be  partial,  815. 
foreclosure  by,  see  Foreclosure. 

by  suit  in  equity,  820. 
in  possession,  may  lease  the  property,  823, 
insane,  826. 

is  the  proper  party  to  foreclose,  821. 
liability  of,  245,  503c,  823. 

upon  taking  possession,  823. 
liability  of  cestui  que  trust  for  debts  of,  622h. 

liability  of  firm  handling  stocks  of  triist  estate  of  which  partner  is,  447,  note, 
lien  for  disbursements,  818,  879. 
may  be  a  director,  623.  ' 

bring  a  stockholder's  suit,  735. 

enjoin  foreclosure  of  illegal  prior  mortgage,  816. 

foreclose  although  given  power  of  sale,  803. 

object  to  unreasonable  reduction  of  rates,  816. 

pay  off  prior  incumbrance,  816. 
nature  of  trusteeship,  815. 
notice  to  trustee,  817. 
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TEUSTEE — continued. 

of  corporate  mortgages  or  deeds  of  trust,  812-831  (cIl  XLvilI). 

estate,  duty  as  to  providing  for  depreciation  as  between  life  estate  and 

remainder,  560. 
mortgage  authorized  to  release  and  sell  land,  807. 
death,  resignation,  or  removal,  806,  819. 
how  far,  entitled  to  moneys,  credits,  rents,  profits,  and  delrts  due 

the  company,  853. 
provision  for  new,  806. 
receivers  and,  see  Eeceivees. 
suits  which  he  may  institute,  816. 

complaining  of   fraudulent  bonds  and   fraudulent  foredoBure, 
848a. 
stock  for  the  beneflt  of  the  corporation,  46,  311, 312. 
his  liability,  251. 
payment  of  trustee's  disbursements,  818,  '879. 
pledging  stock  in  breach  of  trust,  474. 
power  to  purchase  stock,  322. 
prior  request  to  trustee  to  bring  suit,  826. 
provision  exempting  him  from  liability,  805. 
purchasing  at  foreclosure  sale,  provision  for,  807,  850. 
purchasing  property  for  himself  at  foreclosure  sale,  815. 
reason  for  deeds  of  trust,  812. 
releasing  part  of  the  property,  816. 
represents  mortgagor  as  well  as  bondholders,  815. 
rights  of  bondholders  where  he  purchases  at  f  oredosure  sale,  885. 
right  to  foreclose  not  limited  by  other  provisions,  800. 
right  and  duty  of  corporation  as  to  registry  of  transfers  by,  397. 

r  in  allowing  a  transfer  of  stock  by,  327. 

right  to  vote,  612. 
salary  to,  612,  657. 

sale  of  property  by  trustee  under  power  of  sale,  820. 
stock,  434. 

in  breach  of  trust,  effect  of,  323-327,  397,  399. 

transferee  is  protected,  -when,  325,  326. 
same  for  two  mortgages,  819,  886,  note,  888,  note, 
statute  against  non-resident,  may  be  unconstitutional,  813. 
strict  foreclosure  by  trustee,  820,  823. 

liability  of  trustee  herein,  823. 
suit  by  bondholders  in  federal  courts,  B27,  839. 

bondholders  are  not  necessary  parties  to  the  suit, 
821. 
when  trustee  declines,  825. 
taking  possession,  822. 

and  operating  the  road,  820. 
cuts  off  prior  damages  by  company,  860. 
prior  earnings  belong  to  creditors,  823,  note,  S53. 
upon  default  intentionally  made,  838. 
temporary  certificates  of  reorganization,  888. 
who  may  be  trustee,  813. 

TRUST  rUND,  capital  stock,  9, 199.    See  Capital  Stock. 
" TRUSTS."    See  aiso  Monopolies;  "Pools." 

definition  and  legality,  503o. 

liability  of  trustee  and  certificate-holder,  622%. 

qualifications,  powers,  etc.,  of  the  trustees  and  of  certificate-holders,  622fc. 

car  "trusts,"  855. 

dissolution  of,  622h. 
TXTENPIKE, 

company,  see  Plank-koad  Company. 

may  be  taken  under  power  of  eminent  domain,  929. 

raihroad  is  not  a,  906. 
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TVm>lPlKE— continued. 

reduction  of  rates  of,  902,  929. 
telegraph  lines  on,  934. 


u. 


ULTRA  VIBES  ACTS  AND  CONTRACTS.    See  also  Coepoeation  (powers  of). 

legality  of,  3. 

meaning  of  the  term  ultra  vires,  667. 

method  of  treatment  of  the  subject,  668. 

a  stockholder  may  object  to  an  ultra  vires  act,  669. 

receivers  may  complain,  869. 

neither  directors  nor  a  majority  of  stockholders  have  power  to  sell  all  the 
corporate  property  as  against  dissent  of  a  rangle  stockholder,  670. 

consolidations,  absorptions,  mergers,  amalgamations,  leases,  and  sales  of 
railroads  without  authority  of  charter,  statute  or  amendiuetat  of  charter, 
892. 

execution  cannot  be  levied  on  a  franchise,  899. 

consolidation,  lease,  or  sale  under  express  provision  in  the  charter  itself,  895. 

authority  of  ^  eeneral  statute  existing  at 

the  time  of  iiieorporation,  895. 
an  amendment  to  the  charter  or  under  a 
general  statute  passed  subsequent  to  the 
charter,  896. 

injunction  against  ultra  vires  mortgage,  780. 

pooling  contracts  and  traffic  arrangements,  893. 

contract  of  railroad  to  carry  beyond  its  line,  907. 
liability  for  negUgenee  in  such  cases,  907. 
express  limitation  of  such  UabiUty,  908. 
contracts  with  connecting  lines  of  steamboats,  907. 

liability  of  railroads  in  case  of  lease,  895. 

railroad  must  operate  its  line,  and  for  refusal  to  do  so  is  liable  to  indictment, 
mandamus,  injunction,  or  forfeiture  of  franchises,  903. 

public  duties  of  railroads,  gas  companies,  and  telegraph  and  telephone  com- 
panies; discriminations;  contracts  against  liability,  922-932,  939  (ch.  LV). 

legislature  may  reduce  railroad  rates,  require  fences  to  be  built,  and  to  com- 
pel corporations  to  accommodate  the  public  and  provide  for  safety  of  life 
and  property,  900,  902. 

monopolies  and  exclusive  privileges,  906,  922-932  (chs.  XXTX,  LV). 

corporation  cannot  be  a  partner  in  a  copartnership,  678. 

can  one  corporation  guarantee  the  bonds  or  dividends  of  another  corpora- 
tion? 775. 

giving  away  assets  of  a  corporation  in  aid  of  another  corporation  or  enter- 
prise, 681,  909. 

corporation  cannot  be  an  accommodation  indorser  or  maker  of  commercial 
paper,  774. 

corporation  cannot  be  an  executor  or  trustee,  679. 

stockholder 's  right  to  prevent  the  corporation  from  undertaking  a  new  busi- 
ness, 680. 

miscellaneous  ultra  vires  acts;  gifts  and  presents  by  the  corporation;  lobby- 
ing; contracts  contrary  to  publie  policy;  various  instances  of  ultra  vires 
and  intra  vires  contracts,  and  the  right  of  various  parties  to  raise  that  ob- 
jection, 681. 

liability  of  ffirectors,  682. 

injunction  by  the  state,  635. 

as  a  misuser,  633,  note. 

use  of  the  term,  667,  683. 

general  rules  as  to,  enforcement  of,  681. 

stockholders '  right  to  object,  644. 

no  defense  to  subscriptions,  187. 

do  not  render  stockholders  liable  as  partners,  643,  682. 
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ULTEA  VIBES  ACTS  AND  CONTBACTS-^;o»tinMed. 

no  ground  for  enjoinilig  calls  on  subscriptions,  113. 

penalty  for,  see  Dissolution,  etc. 

condition  to  subscription,  138. 

as  distinguished  from  intra  vires  acts,  683. 

laches  barring  stockholder's  action. to  remedy,  see  Laches. 

as  defense  to  a  corporate  note  in  bona  fide  hands,  760,  761. 

stockholder  refraining  from  voting  may  object  to,  671. 
,    .      acts  of  directors,  ratification  of,  by  majority  of  stockholders,  730. 

right  of  corporation  itself  to  repudiate,  729. 

ULTEA  VIEES  PTJEPOSE,  pledgee  who  knows  funds  are  to  be  used  for,  766. 

UNATJTHOEIZED  subscription  by  agent,  68. 

UNCOMPLETED  EAILEOAD,  power  to  lease  or  sell,  894. 

UNCONSCIONABLE  BAEGAIN,  reUef  from,  under  English  statute,'  705. 

UNCONSTITUTIONALITT.    See  Constitutionality. 

UNDEEGEOUND  CONDUIT  COMPANY,  932,  942. 

UNDEELYING  MOETGAGES, 

foreclosure  of,  839,  845,  850,  865. 

purchaser  at  foreclosure  sale  not  bound  to  pay,  890. 

UNDEEWEITING,  definition  of,  14. 

subscription  to  stock,  52. 

syndicate,  14. 

UNFAIE  COMPETITION,  15. 

UNINCOEPOEATED, 

joint-stock  associations;  definition,  504. 

statutory  joint-stoct  associations,  505. 

may  arise  by  implication  of  law,  506. 

how  a  person  becomes  a  member,  507. 

transfers  of  stock,  507. 

liability  of  members  to  creditors  and  to  the  company,  508. 

actions  by  members  against  ofBcers  and  the  company,  509. 

dissolution,  510. 

legality  of  contracts  releasing, members  from  liability,  216,  note. 

deeds  of  real  estate  to,  5C4,  note. 

deed,  devise  or  bequest  to,  504. 

devise  to,  694. 

issuing  bond,  505. 

name  of,  taken  by  eorpora,tion,  504. 

rights  as  to  privacy  of  books  and  papers,  505. 

to  acquire,  hold  and  vote  shares  of  stock,  622h. 
UNION  DEPOTS, 

legislature  may  order,  900. 
contract  for,  by  railroads,  898. 

UNISSUED, 

bonds  cannot  be  attached,  765. 

pledge  of,  by  a  corporation,  763. 
capital  stock,  right  to  subscribe  therefor,  70. 
stock  sold  in  order  to  carry  election,  70,  286,  614. 
cannot  be  voted,  613. 

UNITED  STATES,     " 

cannot  tax  state  bonds,  569. 

UNITED  STATES  COUETS.    See  also  Federal  Courts;  Jurisdictiok. 
jurisdiction,  734,  759,  827,  839. 

rule  as  regards  transfers  of  stock  without  registry,  487. 
jurisdiction,  as  affected  by  state  statutes,  696. 

of,  in  cases  involving  impairment  of  contract,  759. 
removal  of  case  to,  where  neither  party  resides  in  the  state,  759. 
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UNITED  STATES  SITPEEME  COTJET,  rule  as  to  power  of  national  banks  to 
create  liens  on  stock  for  debts  due  to  them,  533. 

appointment  of  receivers  by,  863. 
UNPAID  SUBSCEIPTIONS,  UabiWy  of  purchaser  of  certifleate,  418.    See  also 

Transfer;  Subsckiption. 
UNEEASONABLE  SEAECHES  and  seizure  of  papers,  519. 

of  books  and  papers  of  unincorporated  association,  505. 
UPSHOT  PEICE  on  foreclosure,  849. 
USAGES, 

of  brokers,  453.    See  also  Brokers. 

as  to  time,  place,  etc.,  of  corporate  meetings,  594. 
USE, 

joint,  of  track,  bridge,  or  depot  by  two  railroads,  898. 

of  bonds  other  than  represented,  764. 
USEE,  as  an  acceptance  of  an  amendment  to  a  charter,  2a,  499. 
USURPATION, 

of  franchises,  see  Dissolution,  etc. 

of  oficers,  see  Directors. 
USUET, 

as  affecting  a  pledge  of  stock,  464,  note,  465. 

in  brokers'  transactions,  451,  note. 

a  misuser,  633,  note. 

in  loans  by  banks  and  corporations,  690. 

the  defense  of,  by  corporations,  7666. 

and  the  issue  of  bonds  below  par,  7666. 

relief  from  unconscionable  bargain  in  England,  705. 
UTAH  statutes  relative  to  foreign  corporations,  696,  note. 

statutory  liability  on  stock  issued  below  par,  47. 

V. 

VACANCIES  in  board  of  directors,  reducing  the  number  below  a  quorum,  713a, 

note. 
VACATION, 

of  receivership,  882. 

at  chambers,  863,  note, 
appointment  of  receiver  in,  863. 
VAUDITY, 

of  corporate  acts,  see  Corporation;  Ultra  Vires  Acts. 
appointment  of  receiver  may  be  questioned  when,  863. 
bonds,  receiver  may  contest,  735,  766,  788,  848ft,  869. 
reorganization  where  stockholders  participate,  886,  note. 
VALUATION,  waiver  of,  in  mortgage,  797. 
VALUE.    See  Measttre  of  Damages. 
VAEIATION  between  certificate  of  incorporation  and  subscription  agreement, 

54,  62. 
VAEYING, 

subscription  by  oral  evidence,  135-138. 

the  route,  amendment  to  charter  authorizing,  499,  note,  500,  note, 
reorganization  agreement,  888. 
VENDEE  of  watered  stock  may  hold  vendor  liable,  40. 
VENDOR.    See  also  Transfer  of  Stock. 
of  overissued  stock,  liability  of,  296. 

stock,  performance  of  contract,  334,  335. 

fraud,  waiver,  356. 
bonds  forged  or  stolen,  764,  767. 
stock  forged,  366-369. 

(370) 
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VEEIFICATION  of  pleadings  by  a  eorporation,  752. 
VERMONT, 

rule  as  regards  transfer  of  stock  without  registry,  490. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note. 
ultra  vires  acts,  681,  note. 

VESTING  of  title  upon  appointment  of  receiver,  866. 

VEXATIOUS  CIVIL  SUIT,  eorporation  may  be  liable  for,  156. 

VIOLATION  OF  BY-LAWS,  fine  therefor,  11. 

VIRGINIA, 

lien  statute,  859. 

decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note. 

statutes  relative  to  foreign  corporations,  696,  note. 
VISITATION.    See  also  Injunction. 

power  of  the  state,  635,  note. 

VOID  and  voidable  subscriptions,  for  fraud,  151, 
VOLUNTARY  ASSOCIATION.    See  Unincorporated. 

to  acquire  and  vote  shares  of  stock  different  from  voting  trust,  6227j. 

to  hold  and  vote  stock,  liability  of  shareholders,  622h. 

to  acquire,  hold  and  vote  shares  of  stock,  6227i. 

VOLUNTARY  ASSESSMENT  OF  STOCKHOLDERS  BY  THEMSELVES, 
payment,  effect  of  statutory  liability,  225. 
no  debt  is  thereby  incurred  by  the  corporation,  76,  241,  note, 
dividend  from  fund,  546. 

VOTE.     See  also  Voting. 
casting,  713a. 

of  director  cannot  be  bound  by  contract,  713o. 
cumulation  of,  authorized  by  amendment  to  charter,  501. 
revocation  after  it  is  cast  in  an  election  on  municipal  aid,  95,  note, 
right   of  party  contracting   with   corporation   to   rely   on  proper   corporate 

action  having  been  taken  by,  725. 
of  people  on  municipal  subscription,  •  95. 

VOTING.    See  also  Directors;  Election;  Vote. 

calls  made  to  disqualify  persons  from,  will  be  enjoined,  114,  note. 

right  of  a  pledgee  to  vote,  468,  612. 

preferred  stockholders  may  vote,  269. 

director  owning  a  majority  or  a  large  number  of  shares,  652,  662. 

combination  to  vote  together,  622. 

regulated  by  by-laws,  4a,  622. 

stock,  one  corporation  voting,  in  another,  317,  615,  662. 

at  election  in  consideration  of  salary,  622a. 

of  stock  by  receiver,  612. 

stockholder   refraining   from,   may   nevertheless   object   to    ultra  vires   act, 

671. 
trust  cases  in  New  Jersey,  622/. 
trusts   different   from  voluntary  association  to    acquire   and  vote  shares   of 


stock,  622ft. 


w. 


WAGER  sales  of  stock,  341-348.    See  Gambling  Sales  of  Stock. 
WAGES, 

payment  of,  in  priority  to  mortgage,  861. 
by  receiver,  875. 
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WAIVER.    See  also  Acquiescence^  Laches. 

by  corporate  creditors,  of  stockholders'  statutory  liability,  216. 

in  regard  to  calls,  120. 

in  actions  to  enforce  payment  of  subscriptions,  198. 

of  defense  that  full  capital  stock  is  not  subscribed,  181. 

stockholder's  right  to  complain  of  "watered"  stock,  39,  40. 
forfeiture  of  franchise,  636. 
fraud  of  the  vendor  of  stock,  356. 

notice  of  sale  of  stock  held  in  pledge,  for  non-payment,  459,  477. 
notice  of  stockholders '  meeting,  599. 

personal  liability  of  stockholders  by  provision  in  mortgage,  807. 
a  conversion  of  stock  held  in  pledge,  475. 
defenses  to  subscriptions,  198. 
a  conditional  subscription,  88. 
lien  by  a  corporation,  531. 
default  on  mortgage^  801. 
bonds,  765,  793. 
mortgage  or  bonds,  793. 
defects  in  issue  of  bonds  and  mortgage,  '810. 
mortgage  bonds  and  acceptance  of  other  securities,  883,  note, 
when  tricky  and  fraudulent,  350. 
■WAEEHOTJSE  COMPANY,  rights,  duties,  and  liabilities  of,  932. 
WAEEHOUSE  BATES,  reduction  of,  932. 
WARRANT,  dividend,  form  of,  538,  note. 

WARRANTY  OF  CERTIFICATE  OP  STOCK.    See  Sales  of  Stock. 
WASHINGTON  rule  as  to  assignments  for  benefit  of  creditors  and  preferences, 

691,  note, 
power  of  railroad  to  sell  its  property,  892,  note. 
ultra  vires  acts,  681,  note, 
statutes  relative  to  foreign  corporations,  696,  note, 
statutory  liability  on  stock  issued  below  par,  47. 
WASTE  of  mortgaged  property,  suit  to  prevent,  830. 
"WATERED," 

stock,  definition,  12. 
legality  of,  3. 
objects  of  issuing,  28. 
methods  of  issuing,  29. 
issued  for  cash,  32-34. 
for  property,  35. 

when  fraudulent,  46,  47. 
to  the  substituted  stockholder,  50. 
for  stock  dividend,  51. 
dicta  as  to  its  legality,  30. 
is  not  void,  30. 
may  be  voidable,  31. 

constitutional  and  statutory  provisions  against,  30,  47. 
as  a  cause  of  forfeiture,  633,  note,  635,  note, 
liability  of  corporation  for  issuing,  44. 

person  to  whom  it  is  issued  for  cash  below  par,  45. 
receiving  the  stock,  45-47. 
purchasing  with  notice,  49. 
transferees,  50. 
oficers  of  the  corporation,  48. 
issue  of,  increase  of  capital  stock  at  less  than  par,  42. 
issue  on  a  consolidation,  51a. 
issue  of  by  sale  of  corporate  assets,  51a. 
issue  of  may  be  a  conspiracy,  46. 
right  to  complain: 
state,  37. 
corporation,  38. 
participants,  39, 


4308  GENERAL  INDEX. 

References  are  to  sections. 

' '  WATEEED '  '—continued. 

stock,  right  to  complain — continued. 
transferees,  40. 
dissenting  stockholders,  41. 
corporate  creditors,  42,  43. 
stock  dividends,  51. 

bonds  may  be  issued  by  one  stockholder  owning  all  the  stock,  666. 
bonds,  legality,  766. 

stock,  corporate  creditors  knowing  thereof  when  debt  is  incurred  cannot  com- 
plain, 42  and  46. 

information  by  attorney-general  in  regard  to,  37. 
injunction  by  attorney-general  in  regard  to,  37. 
laches  as  a  bar  to  suit  on,  46. 
promoter's  liability,  46. 

quo  warranto  by  attorney-general  in  regard  to,  37. 
sale  of  may  be  a  fraud,  40. 
statute  of  limitations  applicable,  42  and  46. 
subsequent  corporate  creditors  cannot  complain,  42  and  46. 
WATEE-POWEE  COMPANY,  municipal  corporation  cannot  aid,  91. 

See  also  Powee  Company;  Watek-works  Company. 
WATEE-WOEKS  COMPANY, 

reduction  of  rates  of,  902,  931. 
exclusive  privileges,  931. 

must  supply  water  to  all  who  offer  to  pay  rates,  931. 
has  power  to  mortgage,  779,  note. 
railroad  cannot  aid,  909,  note, 
property  may  be  condemned,  931. 
franchise  originates  from  the  state,  931. 
right  to  lay  its  pipes  in  the  street,  931. 
exercise  of  power  of  eminent  domain,  931. 
regulations  by,  931. 
WAY, 

right  of,  see  Eminent  Domain. 

how  far  covered  by  mortgage,  856. 
receiver  of,  863. 
WEST  VIEGINIA, 
lien  statute,  859. 
rule  as  to  power  of  railroad  to  sell  its  property,  892,  note. 

telegraph  Une  on  highway,  933. 
statutes  relative  to  foreign  corporations,  696,  note, 
statutory  liability  on  stock  issued  below  par,  47. 
WHAEP,  character  of,  932. 

WHO  MAY  BUY  AND  SELL  STOCK.    See  Competency, 
WIPE.    See  also  Makkied  Women. 

subscription  for  stock,  66. 
WILL.    See  Legacies;  Life  Estates. 
WINDING  UP.    See  Dissolution. 
WIEES.    See  Telegraph;  Telephone. 
WISCONSIN, 

statute  against  issue  of  "watered"  stock,  46,  47. 
rule  as  regards  transfer  of  stock  without  registry,  488. 
decisions  on  sales,  etc.,  of  railroads,  892,  note. 

rule  as  to  assignments  for  benefit  of  creditors  and  preferences,  691,  note, 
telegraph  line  on  highway,  933. 
ultra  vires  acts,  681,  note, 
statute  as  to  issue  of  bonds  at  less  than  par,  766. 
statutes  relative  to  foreign  corporations,  696,  note. 
WITHDEAWAL.    See  Defenses. 
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WITNESS,  stockholder  as  a,  11. 

communications  between  directors  and  officers  privileged,  519. 

to  transfer  of  stock,  375. 
WOMEN,  as  subscribers,  66.     See  Makkied  Women. 

married,  transfers  to,  law  governing,  12. 
WOOD  of  railroad  as  affected  by  mortgage,  852,  note. 
WOEDS  in  a  mortgage  cover  what  property,  856. 
WORKSHOPS,  condemning  land  for,  905. 
WOEN-OTJT  material  as  affected  by  mortgage,  798,  852. 
WORTHLESS  stock,  sale  of  may  be  a  criminal  offense,  40. 
WRITING,  subscriptions  without,  see  Contract;  Subsceiptions. 
WRONG  DOERS, 

contribution  between,  749.    See  Directors  and  Co-directors. 


